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PREFACE 


duty not only to give an account of the practfw of govern- 
ments and courts, but also to maintain the usefulness of 
this treatise by making the references to the literature as 
c»>mplete as possible. 

These reasons explain why, although I have eliminated 
a groat deal of material which h^as become either ob.solete or 
relatively unimportant, the size of the present volume 
exceeds that of its predecessor by 184 pages. To mention 
only two examples : the examination of the settlement of 
disputes and of the use of compulsive measun's under the 
Charter of the Unitt'd Nations and the analysis of the 
Geneva Conventions of 1949 account for mon' than one 
hundred pages. (Although the latter hav(* bcfui ratifietl, by 
November lOol, by only fifteen States -France being the 
only Great Power among the ratifying States -I undei stand 
that with regard to many countries, in particular tin* rnited 
Kingdom, their ratification i.s only a question of time. 
According!}', I have thought it prop<“r to adopt these (^m- 
ventions — which constitute the most important piece of 
codification of rules of w'arfare of a humanitarian clmra<'t('r - 
as the basis of the relevant parts of the tn'.itise.) Tine 
new, or praetiially new, (’haplers and Sections include the 
following: lid (Coiieili.ition Treaties after the Fir-.t and 
Second World Wars). He (Value and Possibilities of Com- 
misaions of Conciliation), ‘I'mcb (The Charter and the Court), 
27vida (The Court and States outside the United Nations). 
2oadb (Individuals and Bodies otlu'r than States in lelation 
to the Court), 2.v/c (Competence of the Comt), (Binding 

Force and Execution of Judgments of the Court), 27Htfl> 
(National Judges), (United Nations and the Setth*- 

ment of Disputes), 27>k (Regulation of Armaments under J,he 
Charter), o2rt-52/(i (Compulsive Means of Setth‘».ient as 
between Members of th<' United Nations), .'>2// (The Sanction 
of the Pact uf Paris), r»2l' (The Pact of Paris, the C’-Ovenaut, 
and the Charter), 59« (Geneva Conventions and Wars), 
60 (Guerilla War and Resistance Movements), 61 (Rules of 
Warfare and the Legality of the War), 65 (Hostilities for the 
Collective Enforcement of International Law), 69a (General 
Participation Clause), 7 la (Tru.st Territories as a Region i»f 
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War), 81(1 (Ccbimandos and Airbonw* Troops), 95a (Ulti- 
niatttm and Proliibition of War), 1006 (Genova Ckinvention 
of 1949 and the Treatment of Alien Enemies), 102a (Belli- 
gerent Property in Neutral States), 116a (fjCgality of the 
Atomic Weapon), 118-1246 "(Treatment of Wounded and 
I)e;ul Bodies), 125-131a (Captivity), 162 (War Treason), 170 
(Rights of the Occupant regarding the L)habitants), 172a 
(Belligerent Occupation by Germ any •during the Second 
World War), 1726 (Geneva Couv'ention of 1949 and the 
JVotec'tion of Civilians in Occupied Temtory), 1946 (Sinking 
without Warning as a War Crime), 204-209 (Treatment of 
Wounded and Shipwri'cked). 214(a (Aerial Bombardment 
and Non-(’o]nbalants), 214c6 (Aerial Bombardment in the 
Second World Wai), 237a (Armistice and Cneonditional 
Surrender), 2.")3 (Tlic I’h'a of Superior Orders), 253a ^Respon- 
sibilily of Commander- for Acls of Subordinates). 256 (War 
Crimes in the Second World War), 257 (Tlie Nuremlx?rg 
'I’rial of Major War (!nminals), 257a (Tn'als by National 
Trilmnals after the Second World War). 2576 (Punishment 
of War Crimes by International Organs), 257c (Surnmder of 
War Criminals by tlie Defeated Belligerent), 259a (Killing 
of Hostages in tlie 'fwo World War-), <26.5a (Temporary 
Subjugation), 292r 292/ (Neutrality and the ('“harter of the 
United Nation'). 

I am greatly indebted to Mrs. 0. Lyouh, B.Sc.tEcon.), 
for her valuable and conseientious assistance in i-'ading 
sub-taut lal parts of th(“ iiroof, in transcribing a great deal 
of the manuscript, and in compiling the Table of Ca.-es. 1 
am grateful to Mr. A. 11.* Lyons. M.A., IjL.B., for under- 
takiijf^ the t.isk of pr(“[)arLng the detailed Index- a ta.sk 
which he»has pi'rformed with ability and devotion. 1 am 
also indebti'd to .Mrs. E. E. Jansen for ungrudging secretarial 
assistance. 

I wish to express my thanks to Profe.ssor .J. P. A. Francois 
and the authorities of the Netherlands Ministry of Foueign 
Affairs for their assistance in preparii • the Table of signa- 
tures and ratifications of the various Hague Conventions 
which appears at the end of this volume, and to Dr. Claude 
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Pilloud, Director of the Legal Service of the International 
Committee of the Red Cross, for information concerning the 
Geneva Conventions of 1949. 

Finally, it is a pleasure to acknowledge the com toons and 
efficient collaboration, in every i-espoot, of Messrs. Ijongmans, 
Green and Co., the Publishers, and of Messrs, 'f and A. 
Constable Ltd , of Edmbuigh\ and their compositors and 
readers. 
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ABliREVlATFONS 

OF TITLES OF BOOKS, E^'., QUOTED IN THE TEXT 


I’hk books refeiTcd to in the bibliography and notes are, as a 
rule, quoted with their full titles and the date of their publication. 
(V'ri/ain books, j)eri()dieal8. and conventions which are very often 
referred to througliout this work are quoted in an abbreviated 
form , as follows ; 


A('(’ioly 


AcUt Sciindinai'ica 
AJ. 

Alvarez, (hand* 


Aujimire 
Afun/al Dajei^t 


Arigii 

Proceed iiajs 

Balladore r«dlu‘ri 
liarandon 


Barboux 

Barclay, 

Pfohlevis 

Baty 

Benisten 

Blontscbli 

Boeck 

Boidin 


- Accioly, Traite de droit international 
public, 3 vols. (translation from Portu- 
guese, 1912). 

Acta S<’andinavica Juris Gentium. 

- The American Journal of International Law. 
“ Alvarez, La grande guerre europ6enne et 

la neiitralite du Chih (1915). 

Annuaire de Tlnstitut de droit international. 
Annual Digest and Reports of Public 
International Law Cases. 

Anga, La guerre riLsso-japonaise (1908). 
Pioceediugs of the American Society of 
International Law. 

- Balladore Pallieri, La guerra (1935). 
Barandon, Le systeme juridique de la 

Soci^te des Nations pour Ic prevr^ution de 
la guerre. Translation from tlie Oeiman 
(1933). 

Barlioux, Jurispnidence du Conseil des Prises 
peiutant la guerre de 1870-71 (1871). 

- Barclay, Problems of International Practice 

and Diplomacy (1907). 

Baty, The (^anons of International Law 
(1930). 

' Bcunsten, Das Seekriegsrccht (1911). 

^ Bhintschli, Das moderne Volkerrecht der 
civdlisirten Staateii, 3rd ed. (1878). •> 

. Boeck, De la pro^ *iete priv6e enneniie 
sous pavilion eniienii (1882). 

= Boidin, Los loia de la guerre et les deux 
conferences de la llaye (1908). 

\1L 



X 


ABBKF.VrATIONS OF TITLES OF BOOKS 


Borcharcl 

Bordwell 

Bulmenncq 

B.Y. 

Calvo 

Chinet 

Colombos 

Convention I. 

Convention II. 

Convention III. 
Convention IV. 
Convention V, 

Convention VI. 

Convention VII. 
Convention VIII 
Convention IX. 

Convention X. 

Convention XL 

Convention X^I. 
Convention XIII 


Borchard, The Djplomatil rrotoetiun of 
Oiiizenb Abroad (1915). 

^ BordwelL The Law of War between Belli- 
gerents (1908). 

= BiilmerincqL, Das Vblkerrecht (1887), 

The British Year Book of International Law 

Oalvo, Le ifvoii international iht^onque et 
pratique, 5th ed., 6 vols. (1896). 

- Journal du droit international. 

Colombos, A Treatise on the Law of Prize, 

3rd ed. (1949). 

~ Haijue Convention for tin* Pacific Settle- 
ment of International Disputes. 

- Hague Convention respecting tlie Limita- 

tion of the Employment of Force for tlie 
Recovery of C^ontract Utdits. 

Hague Convention relative to the Opening 
of Hobtihties, 

Hague Convention concerning the^ Law^ 
and Castoms of War on i^and. 

Hague Convention respecting the Rights 
and Duties of Neutral Powers and 
Persons in War on Land. 

Hague Convention relative to the Status 

^ of Ilneniy Merchant-ships at the Out 
break of Hostilities 

Hague Convention relatne to the (\)n ver- 
sion of Merchant-ships into Wnrslnps. 

Hague Convention relativ<^ to the Laying 
of Automatic Subnianne (jontact Mines 

ILigue Convention respt‘cting Bombard- 
ment by Naval Forces m Time of 
War. ^ 

Hague Convention for the Adaptation of 
the Principles of the Oneva Convention 
to Maritime Warfare. ^ 

Hague Convention relative to certain Re- 
strictions on the Exercise of the Right 
of Capture in Mantime War 

~ Hague Convention relative to the l?stablish- 
ment of an International Prize Court. 

Hague Convention respecting the Rights 
and Duties of Neutral Powers in Naval 
War. 
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Cruchaga 

D<‘8pai;p^\et 

DfMixieriK^ (V)nfer- 
once, Acics 

Documenti> 

Dupuifi 

Dupuhs, Over re 

Knhcheiduvqen 

« 


Faucliillt*, Jur. all. 


Kauoliillo, Jur.fr. 


Faiichille, Jur. 
itaJ, 

• • 

Ffiiwick 

Field 

Fiorc 


Fiore, Code 


Crucliaga-Tocornal, Nociones de Derecho 
luteriiacional, 3rd ed., vol. i. (1923), 
vol. ii. (1925). 

' Despaguet, Courtj de droit international 
public, ^4th ed. by de Boeck (1910). 

Deuxieme conference internationale de la 
paix, <Vctes ct Documents, 3 vols. 
(1908-1909). 

Documents on Iniefnational Affairs (since 
1928), edited by Wheeler-Bennett and 
II(‘ald. 

Dupuis, Le droit de la guerre maritime 
d ’a] ires les doctrines anglaises coutem- 
porames (1899). 

Dupuis, lie droit de la guerre maritime 
d apre.s les conferences de la Ilaye et 
dc liOndres (1911). 

EntM‘heiduiig(m des Oberprisengerichts in 
Berlin. Ileraiisgegeben iin Auftrage des 
Itcich.s-dustixamteB. Berlin, 1918, 1921. 

KaiuliilJe, Trait6 de droit international 
pulilic, 8th cd. of Boiifils’ Manuel de 
droit mteriiatioiial public, vol. i. part 1 
(1922), vol i. par^ 2 (1925), vol i. 
part 3 (1920), vol ii.*(192l). 

Jiinspiiidence alleinande en matiere de 
prises inarit lines. Decisions de la Cour 
Siiprciiic (le Bi^rlin. Edited by Fauchille 
and Charles de Visscher (1924). 

Jiiiisprudence frant«A4i>e en mature de 
puses inaritinies. Edited by kcuchille 
(1910 et sc(/.). 

Jurispj-udeiice ilalienne en matiere de 
prises inantinu-s. Edited by Fauchille 
and Basdevant (1918). 

Fenwick, International Law, 3rd ed. (1948). 

« Field, Outlines of an International Code, 
2 vols. (1872-1873). 

- Fiore, Nouveau droit international public, 
deuxieme fidition, traduite de Fjtalien et 
anuot^e par Antoine, 3 vols. (1885 i'. 

Fiorc, International . iw Codified. Trans- 
lation from the 5th Italian edition by 
Borchard (1918). 
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Gareis •= 

Gamer >= 

Gamer, Devflop- -- 
merUs 

Gamer, Prize Imw = 
Gemma 

Genet = 

Geasner = 

Goodrich and =- 
Hambro 
Grotius 

Grotius, Annmire - 
GrUius Society - 
Guggenheim 


Hackworth f 

Hague Recticil - 

Hague Regulations^ 

Hall 

HaUeck 


Hartmann 

Harvard Research < 
(1939) 


Gareis, Institutionen des Ydlkerrechts, 
2nd ed. (1901). 

Gamer, International Law and the World 
War (1920). 

Gamer, Recent Developments in Inter- 
national Jjaw (1925). 

Garner, Prftte Law during the World War 
, ( 1 ^ 27 ). 

Olemma, Appunti di diritto internazionalc 
(1923). 

Genet, Pr^is de droit maritime pour le 
temps de guerre, 2 vols. (? 1936, 1938). 

Geasner, Ijc droit des neutres siir nuT 
(1865). 

Goodrich and Hambro, The Cliarter of the 
United Nations, 2nd ed. (1949). 

Grotius, De Jure Belli ac Pacis (1625). 

Grotius Annuuire International. 

Transactions of the Grotius Society.' 

Guggenheim, Lehrbuch des Volkerreehts. 
Unter Beriieksichtigung der interna- 
tionalen un<l schweizerisehen Praxis 
(1947-1950). 

Hackworth, Digest of Intorniitional Law, 
7 voLs. (1940-1913). 

Rerueil des conns, .Vrad^mii- de Droit 

. International de la Have, 

Hague Regulations respecting the Laws 
and Customs of War on Laud, adopted 
by the Hague Peace Confenuiee of 1907, 

Hall, A Treatise on International Law, 
8th ed. (1924) by A. Pearce Higgins. 

Halleck, International Law, 4th English 
ed. by Sir Shenston Baker, 2 voL. 
(1908). 

Hartmann, Institutionen des ptaktischen 
Volkerreehts in F'riedcnszeitcn (1874). 

- Rights and Dutie.s of Neutral States in 
Naval and Aerial War. Rights and 
Duties of States in case of Aggres.sion. 
Draft Conventions, with C6mment, 
Prepared by the Re.search in Inti'r- 
nationa! Law of the Harvard I,taw 
School. 
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Hatschok 

m 

Hautefeuillo 

HelTtor 

Heilborn, RerAfc 
Hrilboni, System - 

llerslioy 

Higgins aiu] -= 
ColomlK)s 
lloijor 

Hollniub Lectures 


Holliuid, Prize 

IjQW 

lIollaiKl, Studies 

lIollaiKl, W ar 
TIoltzi'iuloiiT 

HikIsoji, Cases 

JIudson, Legislation 


Hudson, Permt- 
nent Court 

Hurst 

Hydo 


xni 

Hatschck, Volkerrecht als System rccht- 
lich bedeutsamer Staatsakte (1923). 

Hautefeiiille, Des droits et des devoirs des 
nations ncutres en temps de guerre 
maritime, 2nd ed., 3 vols. (1858). 

Heflter, Das europaische Volkerrecht dor 
Gegeu\^rt, 8th ed. by Oeffcken (1888). 

Ileilboru, Rechte und Pflichten dcr neu- 
tralen Staaten (1^8). 

Heilborn, Das System des Volkerrcchts 
cntwickelt a us den vblkerreclitlichen 
Begriffen (1896). 

IIerslt(‘y, The Essentials of International 
Public Jiaw and Organisation, 2nd re- 
vised ed. (1927). 

Higgins, The Hague TVace Conferences 
(1909). 

Higgins and Colombos, The International 
Law of the Sea, 2nd ed. (1951). 

Hoijer, La solulion pacifiejue des litiges 
internationaux (1925). 

Ibdland. Lectures on International Law. 
E<lited by T. A. Walker and W. L. 
Walker (1933) 

Holland, A Mmmal oi Naval Prize Law 
(1888). 

Holland, Studies in International Law 
(1898). 

Hollaiul, The Laws of W^ar on Land (1908). 

lloltzendorft', Handbiuh de.s Vcilk*'. '•echts, 
4 vols. (1885-1889). 

Hiul.son, Cases and Cther Maiteriais on 
International Law, 2nd ed. (1936). 

Hud''«n, Internatioudl Legislation, vols. i.- 
i.v. (covering the years i919-1915) (1931- 
1950). 

Hu<l.son, The Permanent Court of Inter- 
national Justice, 1922-1940. A Treatise 
(1943). 

Hurst and Bray, Rus.sian and Japanese 
Prize Oases, vol. i. (1912), vol. ii. (V)13). 

Hyde. International 1 aw. Chiefly as in+e.-- 
preted and applied oy the United States, 
3 voLs., 2nd revised ed. (1946). 
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I. L.Q. 

J. l.A.K. 

Ktith's Wheaton 

Kleen 

Kluber 

Kohler 

Kneffsbrawh 

Kun^ 

Land Warfare 

Lawrence 

fjawTence, Essays 

Lawrence, H’ar 

Lemonon 

Liszt 

LI. R. 

L.N.TS. 

Longnet 
liOrimer 
De Louter 

McNair 


- International Law QnarteiSy. 

Jahrbuch fiir Internationales und auslan- 

disohcs offentluhcs Rei'ht. 

^ Wheaton’s Elements of International Law, 
sixth English ed. hy A. Bernedale Keith, 
2 vols. (1929). 

- Kleen, Lok* et usages de la neiiti.xht^, 

2 vols. (1900). 

- Kliiher, Europaisches Volkerreeht, 2nd ed. 

by Mocstadt (1851). 

- Kohler, Grimdlagen des Volkerreeht .s (1918) 
Ki leg.'-hraueh iiu Laudknege (1902). 

- Kun/, Kriegsrecht uml Neutralitatsiecht 

(1935). 

- Ednionds and Opp('nheini. Land Warfaie. 

An Exposition of the Laws and Usages 
of War on Lainl for the Giudanee of 
Ollieers of Ills Majesty’s Annv (1912) 
LawTence. The Pimciples of International 
Law, 7th ed. revised bv P H. Winfield 
(1923). 

- Lawrence, Kssavs on some Disputed Ques- 

tions of Modern International L.i\\ 
(1884). 

* Lawrence, War and Neutraliti in the F.ir 
East, 2nd ed. (1994) 

Lemonon, La seconde tonferenie de li 
• paix (1908). 

Liszt, l.>as V'oikerrecht 12th ed. In 
Fleischiuann (P.t2."i). 

Lloyd’s Reports of Pri/e Cases, 
lii'agiie of Nations Treaty Series. Piibliea- 
tion of Treatie.s and Lit ei national En- 
gagements registered with the Sec re 
tanat of the League. 

- Longuet, Le droit actuel de h guerre 
terrcstre (1901). 

~ lainmer. The Institute.s of Intertiational 
Law, 2 vols. (1883-1881). 

-» De Louter, Lc droit international public 
posit if, 2 vols., French translation of the 
Dutch original, 2 vols. (1929). 

= McNair, Legal Efleits of War, 3rd ed. 
(1918). 
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XV 


Maine 

ManAing 

Martens 

Martens, G. F. 


Martens, R. 
Martens, N.R. 
Martens, N.S. 
Martens, N.R.G. 
Martens, N,R.G. 
Martens, N.R.G. 
Martens, Causes 
cdlebres 
M6rignhac 


M^rignliac- 

Ldmonon 

Menrer 

Moore 

Moore, Arbifra- 
tiofis 

^loore, Currott 
Illusions 

Nippold 

Nys 

Off.J. 

Ortolan 

Percls 

Pliillimore 

Piedeli^vre 

VOL. n. 


>= Maine, International Law, 2nd ed. (1894). 
Manning, Commentaries on the Law of 
Nations, new ed. by Sheldon Amos (1875). 
= Martens, Volkerrecht, German translation 
of the Bussian original, 2 vols. (1883). 

G. F. Martens, Precis du Droit des Gens 
modern! de I’Europe, nouvelle 4d. par 
Vprg4, 2 vols. (1858). 

t 

The.se are the abbreviated quo- 
tation.s of the different parts of 
Martens, Recueil de Traitds, which 
2nd ser. | are in common nse. 

3rd ser. 

= Martens, Causes celebres du droit des 
gens, 2nd ed., 5 vols. (1858-1861 h 
= M^rignhac, Trait6 de droit pubhc inter- 
national, vol. i. (1905), vol. ii. (1907), 
vol iii**. (1912). 

-- Mdrignhac et Lemonon, Le droit des gens 
et la guerre de 1914-1918, 2 voLs. (1921). 
Meurer, Die Haager Friedenskonferenz, 
2 vols. (1905-1907). 

- Moore, A Digest of International Law, 
8 vols., Washington (I\)06). 

-- Moore, History and Digest of the Arbitra- 
tions to which the United States have 
been a Party, 6 vols. (1898). 

- Moore. International Law and Some 

Current Illusions, and other I’ssays 
(1924). 

-- Nippold, Die zweite Haager Friedens- 
konferenz, 2 vols. (1908-1911). 

- Nys, Le droit international, 3 vols., 2nd 

ed. (1912). 

- OflScial Journal of the League of Nations. 

~ Ortolan, Ragles intcrnationales et diplo- 
matic d*, la mer, 2 vols., 3rd ed. (1856). 

- Perels, Das Internationale offentliche 

Seerecht der Gegenwart, 2nd ed. (1903). 
= Phillimore, Commentaries upon inter- 
national Law, 4 VO. , 3rd ed. (1879-1888). 
= Piedeliivre, Pr4cis de droit international 
public, 2 vols. (1883-1895). 

6 
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Fillet 
Pistoye et 
Dnverdy 
Pradier-Fod6r6 

Pxifendorf 

Reddie, Re- 
searches 

Reports 

R.G. 

R.G.D.A. 

R.I. 

R.I. {Geneva) 

R.I. {Paris) 

RJ.F. 

Rivner 

Rivista 

Rolin 

Satow, Diplomatic 
Pra^ire 
Schramm 

Schiicking uiid 
Wehberg 
Scott, Conferences 

Spaight, Land 
Spaight, Air 

Spaight, Com- 
merce 
Stowell 


Strupp, 

Orundziige 


B Fillet, Lea lois octaelles de la guerre (1901). 
= Piatoye et Duverdy, TraiW des priscB 
maritimes, 2 vols. (1854-1869). 

B Pradier-Fod^r4, Traits de droit inter- 
national public, 8 vols. (1885-1906). 
Pufendorf, De Jure Naturae et Gentium 
(1672). « 

= Reddie, Researches, Historical and Critical, 
* in Maritime Inteniatioual Law, 2 vols. 
(1844). 

- Reports of the International Court of 

Justice. 

= Revue g6n6ralededroitintemational public. 
= Revue g4n4rale de droit a^rien. 

^ Revue de droit international et de It^gis- 
lation comparde. 

- Revue de droit international, de sciences 

diplomat iques, politiques et sociales. 

= Revue de droit int<*rnational. 

= Revue internationale fran9ai.“5e du droit 
des gen.s. 

= Rivier, Principi's du droit des gens. 2 vol.-*. 
(1896). 

Rivista di diritto internaziiaiale. 

= Rolin, Le droit niodorne de la giierri', 
3 vols. (1921). 

- Satow, A Guiile to Diplomatic Practice, 

3rd ed. by Ritchie (1932). 

= Schramm, Das Pri.senrccht in seiner neu- 
esten Gestalt (1913). 

= Schiicking und Wehberg, Die Satzuiig des 
Volkerbundcs, 2nd ed. (1924). 

Scott, The Hague Conferences of 1899 and 
1907, vol. i. (1909). 

Spaight, IVar Right.s on Land (191 1)« , 

= Spaight, Air Power and War Right. s, 3rd 
ed. (1947). 

Spaight, Aircraft and Commerce in War 
(1926). 

= Stowell, International Law. A Restate- 
ment of Principles in Conformity with 
Actual Practice (1931). 

Strupp, Grundzuge des po.sitiven Vdlkcr- 
rechts (1922). 
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Strufpy Wort, 

Suarez 

Systematic Survey ■■ 

Takahashi 

Taylor 

Testa 

Toynbee, Survey 
Twiss 

UUmann 

V.l^l\S. 

U.S. Naval War 
Code 

Vattel 

Verzijl 

Walker 

Walker, History 

Walker, Science 

Wat* Crimes 
Reports* 

War Crimes Trials = 


•• Worterbuch de« Vblkerrechts und der 
Diplomatic, ed. by Strupp (begun by 
Hatschek), 3 vols. (1923-1928). 

-- Suarez, Tratado de Derecho intemacional 
pdblico; 2 vols. (1916). 

= Systeniatie Survey of Treaties for the 
Pacific Settlement of International Dis- 
putes, 1928-1948.^ Published by the 
United Nations (1949). 

’ Takahashi, International Law applied to 
the Russo-Japanese War (1908). 

- Taylor, A Treatise on International Public 

Law (1901). 

= Testa, Le droit public international mari- 
time, tratluction du Portugais par 
Boutiron (1886). 

- Toynbee, Survey of International Affairs. 

= Twiss, The Law of Nations, 2 vols., 2nd 
cd. (1884, 1875). 

= UUmann, Volkerrecht, 2nd ed. (1908). 

= United Nations Treaties Series. 

= The Laws and Usages of War at Sea, pub- 
lished on Juno 27, 1900, by the Navy 
Department, Washington. 

Vattel, Le droit des gens, 4 books in 2 vok., 
nouvelle ed. (Neuchatel, 1773). 

= Verzijl, Le Droit des Prises de la grande 
guerre (1924). 

= Walker, A Manual of Public Inteiiiational 
Law (1895). 

- Walker, A History of the Law of Nations, 

vol. i. (1899). 

Walke», The Science of International Law 
(1893). 

= Law Reports of Trials of War Criminals. 
Selected and prepared by the United 
Nations War Crimes Commission. 15 
vols. (1946-1949). Published for the 
United Nations War Crimes Commission 
by His Majesty’s Stationery Office 

= War Crimes Trials General Editor Sir 
David Maxwell Fyfe (1948-1951). 8 vols. 
up to date. Published by William 
Hodge & Co. 



XVlii ABBREVIATIONS OP TITLES OP BOOKS 


Wehberg 


Wehberg, 

KomnmUar 


Westlake 

Westlake, 

Chapters 

Westlake, Papers 


Wharton 

Wheaton 

Zorn 

Z./. 

Z.d.R. 

ZM.V, 


Z.Y. 


=" Wehberg, Das Seekriegsrecht (1916) in 
Stier-^mlo, Handbuch des Vblker- 
rechts. 

Wehberg, Kommentar zu dem Haager 
Abkommen betreffcnd die fried liche 
Erledigung intornationaler Streitig- 
keiten (1911). 

= Westlake, International Law, 2 vols., 2r)d 
ed. (19JO-1913). 

= Westlake, Chapters on the Principles of 
International Law (1894). 

= The Collected Papers of John Westlake 
on Public International Law, ed. by 
L. Oppcnheim (1914). 

~ Wharton, A Digest of the International 
Jjaw of the United States, 3 vols. (1886). 

= Wheaton, Elements of International Law, 
8th American ed. by Dana (1866). 

Zorn, Das Kriegsrecht zu Lande in sinner 
neuesten Gestaltung (1906). 

= Zeitschrift fur internationales Recht 

= Zeitschrift fur offentlichcs Recht. 

= Zeitschrift fiir aiisliindisches offentliches 

, Recht und Vdlkerreclit. 

*■ Zeitschrift fiir Volkcrrecht. 



TAliLE OF CA8ES 

NoU — The following is a liBt of cases which received judicial consideratioti 
Throughout the Index at the end the \olume will he found a number of 
cases and incidents which were the subject of diplomatic discussion or 
contemporary record. 


A. B , /n re, 253 
Abbage Ardenne Trial, 339 
Abdul Aziz ?’ Sooraica Bara Bazaar 
Co., 448 

Ahoiiema, The, 490 
Access to, 01 Anohoiage in, the Port 
of Baii/ig of Polish \\ ai Vessels, 
80 

Access to (lermaii Minority Schools 
in Ui>j*er Silesia, 85 
Achilles, 

Acquisition of Polish Nationality, 
74, 84 

Acteon, The, 4S7, 530, 803 
Adda, The, 757 
AdelauU Star, The, 219 
Adininistratoi of (rcnniaii Piaj)crt\ 
r Knoop, 594 

Admission of a Stat^" to Membership 
of the United Nations, 67, 86 
Adorns, The, 787, 790 
Adah, The, 778 
Aghwt^ Gorghioiy, The, 286 
Aghios Nttolaos, Tht, 775 
Aghu}S Spindon, Th, 780 
Agostino Bertant, The {The Hdta 
marij, ^862 

Ajlauny, Petition of, 242 
Alabama, The, 34, 66S, 714-710 
Alaska Boundary \ibitratioii, 35 
Alexander, The, 790 
Alfonso, The, 859 
Alfted Nobd, The, 826 
Alkor, The, 840 
Allen V, Markliam, 303 
Almazora, The, 875 
Almelo Tnal, 339, 424 


Altstotter and Others, In re (The 
Justice Trial), 216, 220, 451 
Alwaki, The, 871 
Alwina, The, 824, 871 
Amand (No 1), In re, 449 
Amand f\o 2), In re, 449 
Ambcrger, Trial of, 381, 389 
Arnhonx, The, 757 
I Ameiican Tiansatlantic Co v H.M. 

I PrcK urator-Oeneral, 280 
I American Tiansatlantic Go i. 
United btate‘9, 497 
Amiral Ganteaume, The, 477 
Andersen t Marten, 872 
Anderson, v X V Transandmo 
Handelm, at^chappij et Al , 449 
\ngIo (Vechoslovak & Prague 
Gredit Bank »» Janssen, 449 
\ngIo-lritoi national Bank, Ri, 311 
Anglo Mtrxmn, The, 282, 283 
Anglo-Nt>rwegiau EVhenc- Case, 64 
Aniihah, th, 406 
Anna, Tht, 756 
Anmihtrg, The, 282 
I Anna Marm, The, 240, o56 
Anne, The, 757 
j Ann Gteen, The, 288 
Annie Johnson, Tht, 826 
Anthon i\ Fisher, 494 
Antonie v, Moishead, 320 
Autw el’ll (City of) w, Germany, 446 
j Antwerpen, The, 826 
1 ApoUo, The, 860 
1 Jpjwim, !7'f^700, 701, 730 
j Appeal from a Judgment of the 
, Hungaro-Grechoslo\'ak Mixed 
1 Arbitral Tribunal, 29, 82 

xlx 



*tAbtX Of casks 


tx 

AnMa, TAe, 80ft 
Aramayo Franoke Mines v* Public 
IVuBtee, 327 

Ambold Earberg A Co., tf. Blythe, 
Quern, Jourdain A Co.^ 322 
Artemis, The, 873 
Aryel (otherwise Ord), The, 505 
Am, The, 866 

The, 240 * 

Asthmn, The, 283 
Asylum Case (Colombia r. Peni), 83 
Atahnh, The, 838, 841 
Athnta cm Stella Polare, The, 286 
Atlas, The, 822, 875 
Aitilio Regdo, The, and Other 
Vessels, 708 

Attorney ‘•General t*, De Keysc'r’s 
Royal Hotel Lt-d., 764 
Auditeur Militairo i\ Reinhardt, 
434 

Ausc''h>^itz and B<'lson (Vjiuent ra- 
tion Camps Case (In re Knw^mer 
and Others). 451, 584 
Australia, The, 840, 874 
Australian Textiles, « Ltd. v. Aus- 
tralia, 598 

Austrian Treasury v. Auer, 229 
Austro-Oerman Customs Union, 73, 
86 

Ajrd Johiisim, The, 814 

Baba Masao, Trial of, 382, 573 
Baclisehe Co., In re, 276 
BaUka, The, 272, 282, 283, 284, 
288 

Hallo, The, 822 
Bangor, The, 245, 466, 757 
Bank v. ('lark, 303 
Barcelo, The, S22 

Baron Rcitzes de Marien wort’s 
Case, 328 

Bar9n SijernbUui, The, 854, 873 
Batavia, The, 870 
Baton, The, 335, 537 
Bauer and Others, Trial of, 213, 
570 


Bauerle^ In re, 605 « 

Baumielder v. Secretary of State for 
Canada^ 328 
Batvean, The, 460 

► Bayer Co. t>. Farbenfabriken Vorm. 
^ Friodr. Bayer A Co., 323 
Bayetto v. Enr^gistronient, 239 
Behring Sea Arbitration, 26, ,34 
Belgique, The, In re, 873 
Belgium r. Bulgaria, 40, 87 
Belgium t\ Cliina (IXmunciatiun of 
Treaty of 1863), 71, 73, 87 
Belgium V, France (Interpn^ation 
of Tardieu-Jaspar Agreement of 
1930), 27 

, Bellamin, The (The Atjo^hna B*r^ 
j tani), 862 
1 Bella Scutanna, Let, 699 
litUas, The, 286 
Belloni, (’ase of, 714 
Ik'lsen Trial, 451, 584 
Benito Estengtr, The, 284 
Bentzen r. Bc^yle (Thut \ Hogslicads 
of Sugar), 271, 283 
BerkeUlroom, 2' he, 828 
Berlin, The, 478 
i Bermuda, 'The, 785 817 
j liernisse. The, 6S0, 854 
} Bettha Elizabeth, The, 854 
Berwickshire, The, 327 
Betsey, The, 28, 475, 785 
Bmdels v. Administration de« Fin- 
ances, 438 

IJirge- Forbes Co. r. Heyc, 312 
Bjomsteme Bjornson, The, 826 
Blonde, The, and Other Sbiys, 234 
335 t 

Bochart v. Committee of Supplies 
of Comoux, 43S 
Boedes I/ust, The, 141 
Bolivia-Peni Bomulary Arbitration, 

28 I 

Banna, The, 822 » 

Borchgrave Case, 87 
Bouman v. The State of tlie Nether 
lands, 690 



iABiaS OF 0ASB8 X3d 


Bouquets mi Co. Slcm^ 441 
Bousstoatcerr Ex parte, 312 
Brazilian Loans Case, 56, 82 
BrindiUa, The, 286 
British Guiana Arbitration, 23, 34 
Brown v. United States, 266 
Bruns and Others, Trial of, 216 
Brussels, The, 494 
Buck and Others, Tnal of, 260, 
424 

Bnmiesrnth, The, and Other Vessels, 
818, 819, 820 
Bussi V, IMenetti, 323 

C. Ferd The, 277 

Catinsmore, The, 863 
Cfilchns, The, 806, 807 
Calypso, The, 78i 

( ’anibici v, Ix'bnin and Others, 446 
Oano\aio T lu * > ilami, 40 
Canton, The, 763 
(’aparell r. Goodbody, 327 
Carohm, The, 834 
Caroline, Tlu, 837 
C artha^p. The, 40, 821 
Casa Blanca Arbitration, 40 
Cassercs v. Bell, 310 
Catharimi Elizabeth, The, 266 
Cayuga Indians Claims C^aae, 25 
Central India Mmiiig Co. v Soc. 

Colonialo Arnersoise, 275, 276, I 

324 

Ceres, The, 628 

Certaui German Interests m Polish 
Upper Silesia, 7, 72, 80, 252 * 

Ceivxgna^o, The, 466 
Ceylon, The, 475 • 

Chainberlaiii^s Settlement, In re, 
328 I 


Cbeznacid v. Ferrotar Co^ratioEb 
282 

Chevreau Claim, 41 
Chinn Case, 83 

Choiz6w Factory Case, 66, 73, 74, 
76, 81 

!• Christoph von Doomum, The, 21B 
’ Christopher, The, 485 
Cie d’Assur. Nationalo v. Vve 
Cabanel, 213 

Cillckens v. Do Haas, 438 
Circassian, The, 778, 780 
Citizens* Protective League v, 
Byrnes, 598 

Civilian War Rights AsscH-iation v. 
The King, 594 
Cktn Grant, The, 283 
I (3aik r. Allen, 303 
I Claik, Att.-Geu. v. Uebersce Fmanz 
I (’orpoiation, .321 
Cluinberluill, The, 7S7 
^ Coenca Brothers v, Germany, 420, 
i 524, BSP 

' Colombia V. Pern {Asylum Case), 83 
I Coloinbia-Vt igzuela Boundary Ar- 
I bilration, 35 
I Coloma, The, 286 
Columbui, The, 782, 790 
Commercen, The, 816, SIS, 827 
('(^mmercial and Estates Co. of 
Egypt V. L ill, 763 
Commercial and Estates o. of 
Egypt V. Board of Trade, 761, 
763 

(\>mTnunc of Baesborod Case, 434 
(^ommune of Grace- Berleiir v, Col- 
lierv of Gosson Lagasse, 437 
Coiupagriie Beiges des Mines, In re. 
873 


Cban Kam Cliucn t\ TiCung Ho Wai 
Chun, 448 
Charloita, The, 787 
ChavoHse, Ex parte, In re Graze- 
brook, 814 

Chem Abbheong v. Mahomed Row- 
ther, 274 


ComjK'tence of the General Assembly 
for Admission of a State to the 
United Nations, 86 • 

Competence' of the International 
Labour Organisation (Organisa- 
tion and Development of Methods 
I of Agricultural Production), 83 



xsai 


TABLE OP CASES 


Competenoe of the International 
Labour Organisation (Regulation 
of Conditions of Work of Pereons 
Employed in Agriculture), 83 
Competence of the International 
Labour Organisation to Regulate, 
Incidentally, the Personal Work 
of the Employer, 85 
Conditions for Admissioil of a State 
to Membership in the United 
Nations, 67, 86 

Consistency of Certain Danzig 
Legislative Decrees iMth the Con- 
stitution of the Free City, 86 
Constaniinos, The, 810 
Consul Corfiizon, The, 871 
Cooper, In rs, 697 
Corfu Channel Cose, 72, 73, 83, 87, 
107, 695 

Cornu t\ BWkbumc, 494 
Corsican Prince, The, 871 
Costomeiiis v, Germany, 488, 840 
Cotton Plant, The, 406 
Cousin Marianne, The, 536 
Craft captured on V 4 'tona Nyauza, 
In re, 466 

Ct/sne, The, 475, 680, 664 
Czar Nicolai JL, The, 277 

Dachau Concentration Camp Trial, 
376 

Dacia, The, 286 
Daifje, The, 430, 542 
Daimler Co,, Ltd. v. Continental 
Tyre and Rubber (Oit^at Britain) 
Co., 276, 277, 326 
Udksa, The, 288 
Dandolo, The, 331, 460 
Daniels v, Germany, 384 
Dankbaarkeit, The, 536 
Danous, The, 273, 283 
Danabe, Jurisdiction of the Euro- 
pean Commission of the, 20, 85 
Danzig and Membership of the 
International Labour Organisa- 
tion Case, 85 


Danzig Railway OfficialB Case, 85 
Dawson v. The Commonwealth, 598 
De Foriuyn, The, 466 
De Jager v, Attorney-General for 
. Natal, 308 
Do Morion wort's Cose, 328 
De Nmial v. De Nimal, 434 
De Wahl v, Braune, 313 
Do W utz V, Hendricks, 743 
Del Vecohio v. Conmo, 433 
Denmark v. Norway (Eastern 
Greenland Case), 64, 82, 87 
Denunciation of the Trt'aty of 1865 
betwt'en China and Belgium, 71, 
73, 87 

Derffltn^er, The, 282 
lX*stru(.tion of certain Armed Turk- 
ish Vesst'ls (H.M. Subniarmo 
E 12), In re, 466 
iVutscbe Bank, In rc, 276 
Diaz v, Unittnl States, 474 
Dingo, The, 288, 46L 826, 828 
Diversion of Water from the Meuw' 
(’ase, 64, 73, 82 
Doelwijk, Th, 821, 87 3 
Doenitz, Trial of, 492 
Ihrna/d, The, 82S ^ 

Dominion Coal (V>. r. Mtvskinongc 
Steamship Co., 237 
Don Ascanio (’oloiina, Ex jMtile, 274 
Dostler, Trial of, 26t), 390 
Dover Castle, The, 505, 569 
Draupner, The, 840, 86<i 
Dreierwalde, Trial of. 381 
lirew ry V, Onossis, 312 
]>ross-Branckmonn, In re,J>\% 
Drottning Sophia, The, 

Dusseldorf, The, 466, 757, 873 

Eastern Carelia Case, $2, 66, 84 
' Eastern Extension, ett*.. Telegraph 
(V). Case, 444 

Eastern Greenland Case (Denmark 
V, Nonvay), 64, 82, |I7 
Eden HaU, The, 332 
Edm, The, 286, 873 



TABLE 07 CASES 


XXill 


Egyptian Bonded Warehouses, Ltd. 

V, Veyasu Goshi Kaisha, 871 
Eichengruen v. Momi, 312 
Einar Jarl, The, 828 
Einsatzgruppen Tnal {In re Ohlen-. 

dorf and Others), 671 
Eisenbach Brothers v. Germany, 
656 

Eisentragor v. Forrestal, 683 
Eisentrager and Others, Trial of, 
216 

EkaierinoslfW, The, 466, 686 
Ele<’tricity Company of Sofia ('ase, 
62, 64, 72, 83, 88 
Elida, The, 237, 870 
Eliza and Katy, The, 860 
Elizabeth, The, 787 

Ella, The, 288 | 

Elsebe, Tht, 858 

Elve, The. 854 I 

Krtel Bieber & Co v Rio Tinto Co., 
323 

Espiranza, The, 840 
Esposito t. Bowden, 318, 322 
Essen Lynching Trial, 330 j 

Etat Frnn9ais v, Etahlisw inonts 
Moninousscaii, 309, 404 
Ella, The, 287 

Evgenut ou Ltmibardut, The, 286 
Eumnens, The, 2S2 
Excess Inauiancc (‘o. Ltd v 
Matthews, 323 
Exchange, The, 790 
Exchange of (areek and Turkish 
Populations Case, 84 * 

Falck, In re, 398, 410 
Falk, The, and Other Ships, 873 
Fanny, The, 176, 857 
Fam, The, 475 

Fasbender r. Attorney-General, 319, 
328 

Federico, The, 836, 864 
Feise I?. Boll. 312 
Feliciana, The, 287 


Felicity, The, 487, 863 
Fenix, The, 496 

Ferdmand, Ex-Tsar of Bulgaria, In 
re, 326, 327, 647 

Fields V. Prodionica I Tkanica (No. 
2), 449 

Findlay v. Graaff, 313 
FUimanville, The, 277 
Flamencof The, 282 
Flensburger Dampferoompagnie v. 
The United States, 302 
Flick and Others, Trial of, 383, 406 
Flick V. Johnson, 683 
Flindt f;. Scott, 312, 536 
Foltina, The, 433 
Fortum, The, 787 
Fox, The, 870 
Fraiuo r. Peru, 41 
France Fenwick & Co., y. Rex, 142 
Frances and Eliza, The, 135 
Ftanctska, The, 770, 779, 782 
Franklin, The, 826 
Fred yeutmnn. The, 478 
Frederick \ IIL, The, 481, 680 
Frederick Medtke, The, 788 
Free Zones of Upper Savoy and the 
Distrut of Gex Case, 23, 26, 69, 
73, 82, 87 

Fiemh Spoliation (^lairas, 873 
Frcufidschajt, The, 283 
Fried. Knipps v Oicoiiera Iron Ore 
Co., 326 

Friendship, The, 834, 841 
Fness and RonnenlK "^er. In le, 
250 

Fritz -Sclmltz Co. r. Ramies Co., 277 
Ftiuh, The, 466 
Furtado v, Rogers, 319 


Gahhiano, The, 288 
Galatiolo v. Senes, 433 ^ 

Geiriugc’- t?. Swiss Bank Corpora- 
tion, Outserreichische Creditan- 
stalt r. Geinnger, 312 
QenmU Armstrong, The, 754 



xnr 


TABLS OF OASES 


Oenmtl HamiUan, Tki, 284 , 789 
Qmqia^ The, 287 
Qeorgiam, The, 476 
Qerasimo, The, 771 
G«rike and Others, In re (Velpke 
Trial), 461 

German High Command Trial {In 
re Von Ijeeb and Others), 215, 
233, 235, 390, 416, 461, .673, 692 
German Interests in Polish Uppc^r 
Silesia, 7, 72, 80, 252 
German Requisitions Case, 233 
German Settlers in Poland Case, 
66,84 

Germany, Great Britain and Italy 
V, Venezuela, 40 
Gist Mason, 319 
Giuseppe Manztnu The, 466 
Glenmrn, 288 
Qlmroy.Tke, 276, 282, 311, 31 2, 
331, 486 

aienroy. The (No. 2), 2H8, 809, 811 
Glitra, The, 4S8 
Gloire, La, 542 

Goldenberg Sons v. Germany, 410 
Golkel and Others, Trial of, 260 
Goodrich and De Fon*sl i\ Gonlon, 
494 

Goos e. Brocks et A L. 302 
OothJajid, The, 460 
Government of Kmgdoni of Belgium 
The Lubrajd, 282, 449 
Gozawa Tnal, 584 
Great Bntam v. United States 
(North-Eastern Boundary Ar- 
bitration), 27 

Great Britain, France and Spam v. 
Portugal, 41 

Greoo-Btilgarian ‘ Communities * 
Case, 85 

Greenland, Eastern, Legal Status 
of, 82, 87 

Greenville EnU^rprise Inc. v. Jen- 
nings, 598 

Gieiser, Tnal of, 451 
Greta, The, 836 


Gros Bomoin et Cie v, German 
State, 411 

Grumpelt, Trial of, 217, 555 
Guatemala^Honduras Boundary 
. Arbitration, 25, 35 
Gudrun Mfiersk, The, 240 
^Gunda, The {7 he ('airnsTnore), 863 
Gutenfels, The, 239, 31 1 


Hadamar Sanatorniin (’ose {In re 
Klein and Others), 451, 584 
Haelen, The, ill 
Hagentlorf, Trial of, 362 
Hahn r. Public Trustee, 32S 
Hnimun, The, 509 
Ilakart, The, 826. 828 
Halsey v. Lowenfcld, 324 
Ilnmborn, 'The, 280 
Ilanarnetal, The, 839 
Hanger Abbot, 313 
Hard man's Case, 444, 762 
Uarmmy, The, 212, 2s2 
Hamer, The, 669 
Havlyst, The, 857 

Hau Pia v. (’hina Baiikme Corpora- 
tion, 438 

Heenng, Trial of, 3H2 
Heim, The, 828 
Heirui, The, 757 
Helen, The, 814 
HHJifj Olaw, The, 8<)9 
llenkle r. l^ondon E a change Assur- 
ance Co., 319 

IMfriek imi Maria, The, 775 
llerrtTa Uniied StatOvS, 474 
Hover, Trial of, 377 * * 

High ('ommand Trial |/w re Von 
lioeb and Others), 215. 233, 235, 
390, 416, 45 J, 573. 59f> 

Hillerod, The, 828 

Hirota el AL v, Dcjuglaa# McArthur, 
581 

H. M. Procurator in Egypt v. 
Deutsches Kohlen D^iot Gesell- 
schaft, 245, 478 



TABLB OF CASES 


xrv 


H.Mt^Submanno B 12 Case, 466 
Hobbs V, Henmng, 820 
Hoetlo, In rc, 357 
Hojfnung, The, 784 
Holstein and Others, Trial of, 416,* 
592 

Homnia, Trial of, 390, ,*>73 ^ 

Hoop, The, 310, 311, 494 
Hope, The, 841 

Hostages Trial (In re Jiist and 
Others), 213, 218, 233, 417, 45i, 
591, 592 

Hughes V Techt, 302 
HuUah, The, 872 

Hungaio Yugoslav Mixed Aibitial 
Tribunal, ApjKal from Certain 
Jiidgcirients, of, 29, 82 
liuvUf, The, 859 
HiuUqp Ilane The, 787 
Hypatia, j hi, 2 


J. 0 Farben liul (In ie Krau(h 
and Othera), 383, 406, 571 
htnna. The, 815, 820 
Immanuel, The, b28 
Impiro, Th4!, 556 
Irulvan ( hief. The, 28 \ 

Induin Prime, Th( , 189 
Indo CJumns, The, 857 
Industrie, The, S40 
Inteniational Labour Confenmie 
Delegates ( ’ase, 8 1 
InU»rnatioual Jjabour Organisation 
(^om])ct(‘nce Cases, 83, 85 
Interiiat lonal Status of South West 
Africa Cfigc, 87 

Interne ean Tianaportation Co v 
United Stat(*s, 475 
Interpretation of Article 18 of the 
Treaty td April 4, 1896, and 
Others, 40 

Interpretation of the Caphandaris- 
Molloff Agreement, 86 
Interpretation of the Greco Turkish 
Agreement (1926), 85 


Interpretation of Judgment No, 3 
(Treaty of NeuiUy, Art. 179, 
Annex^ para. 4), 74, 75, 80 
Interpretation of Judgments Nos. 
7 and 8 (Chorzow Factory Case), 
74, 81 

Interpretation of Peace Treaties 
with Bulgaria, Hungary and 
Poumafna, 66, 67, 87 
Interpretation of the Statute of 
Memel, 82 

Interpretation of the Tardieu- 
Jaspar Agieement (1930), 41 
Interpretation of tlie Treaty of 
T^iisanne, 8.5 

Interpretation of the '' ashingtoii 
Convention of 1919 conforning 
Emplovraent of Women during 
the Night, 86 
foniaii Ships Case, 2 19 
Iro Ma)u, The, 837, 839, 859 
l8a\ama and Othei>, Tiial of, 390 
hland. The, 208, 834, 840 
Italia, The, 277 


Jaluit \toJl Tiial, 339 
Jame^ t^ook. The, 7S5, 787 
Jan Fruderxek, The, 284, 288 
Jauaon v, Dnefontein (Jou -solidated 
Mines, 312 

Jaworzina, Question of (L amita- 
tion of Polish ('zechoslo\akiau 
Frontiei \ 84 
Jeanne, Tht, 460, 827 
Jimmy, The, 285 
Joan, Le, 284 
Johanna Emxlxe, The, 272 
John, The, 610 
Jonge Klamna, The, 283 
Jonge ^largareiha, The, 805 
Jonge Fieler, The, 320, 816 • 
Juno,Thi 

Jurisdiction of the Buroix»an CJom- 
mission of the Danube Case, 20, 
85 



XXVI 


TABLE OP OASES 


Juriadictian of the OderOommiaBion 
Case, 20, 73, 82 

Justice Trial {In re Altetdtfccr and 
Othera), 216, 220, 461 


Kaipara, The^ 489 
Kalo, The, 240 

JKAnsas (State of) r. ReafUoii, 302 
Kara Deniz, The, 280 
Karniatzucas v, Germany, 410 
Karnuth r. United States, 302 
Katrantsioe v. Bulgaria, 701 
Kauhleii Case, 434 
Kawasaki Risen Kabushiki Kaisha 
of Kobe r. Bantbam S. S. Uo., 
Ltd., 299 
Kediri, The, 284 
Kelley Case, 323 
Kemeny r. Yugoslav State, 433 
Kensington v. Ingiis, 312 
Kiilmger and Others, Tnal of, 378 
Kim, The, 819, 821, 822, 826, 828 
King, The r. Maung Hmin, 448 
Kiriadolou tr. Germany, 524 
Klein and Othoi-s, Trial of (H tula- 
mar Sanatorium Case), 451, 584 
Ko Maung Tin v, U Gon Man, 438 
Koningin BegenUs, The, 481 
Kon^l Hendrik Fieser, The, 278 
Koshiro, Trial of, 383 


Kronprinzeesin Vicioria, The, 809, 
822, 871 

Kronprinz Wilhelm, The, and Other 
Vessels. 266, 727 

•Krupp and Others, Trial of, 23^, 
235, 383, 406. 442, 571 
* Ku<K‘henraeister, Kx ^mie (H. t'. 
Bottril), 376 

Kulakow^ski and Others t\ Szum- 
kowski, 620 

Kulin V. Koumanian State, 29 
Kuliuras Halss Casi*, 434 
Kuinezo Ka\vato, Kx p<irf<, 312 
Kyriakides r. Gennanj, 857 

L. r. K., 229 
Laum-L4Mh^e, Le, 284 
Laurent v. lx? Jeune, 41 1 
Laurent Meeues, The, 440 
I I^vabre t\ Wilson, 310 
I Le (Wx V. FxJen, 466, 871 
j Ix» Hanly coritrt* Ixv Voltigearito, 

I 273. 284 

1 Ixfhigh Valley Kaihoail (’o. and 
I Others v. Germany, 27, 7<)5 

Marehant i\ von L)wenelou, 313 
Leon i;. Gennan SUiU , 400 
Leofujr, The, 680 
Leonora, The, 680 
Le|>ore, Tim I of, 399 
Leucude, Th*‘, 4S7, 863 


Kotra and Others v. ( Vebcwlovak Levin e. W'eJhngton Co-f>j)erative 
State, 445 Ikxik Soc lety. 508 

Koteias r. Tyser, 536, 609 Lhasa, The, 467 

Kow-Hhing, The, 270 Lieben s Estate* t\ < ’usUKliaii of 

Kramer V. A.-G., 328 { Knemy 326 , 

Kiaemer and Others, Trial of J Liebinann, Kr parte v. Super- 
(Auschwitz and Belsen Concen- intendent of Vine Streijt Police 
tration Campe Case), 451, 584 Station), 376 

Krauch and Others, In re (LG. Lief Guilder sen. The, WM 
Parben Trial), 383, 406, 571 Lighthouses ('om's {Fiipwire r. 

Kronprins Gustaf The, 809, 829 Greece) (1934). 82 ; (19^7), 83 

Kronprins Onstaf Adolf, The, and Liguria, The, 240 
Other Ships, 41, 142, 873 Lilia, The, 757 

Kronprinsessan Marqmeiha, The, Lindo e. Rodney, 333, 466^ 871 
and Other Ships, 288, 826 LingenfoJder, Trial of, 415 ‘ 



TABLE OP CASES 


XXVll 


Liadtef The, 816 

Li«t and Othore, In re (Ho»tagea 
Trial), 213, 218, 233, 417, 461, 
591, 502 

Littlejohn & (\>. v. Unitf»d StutcB, 
334 

Ljubka, Thf^ 467 

Uandovery Caetle, The, 338, 605, 
569 

Loekken, 2Vie, 237 

Lorcnt^eu v. Lyddeii & Co., Ltd.. 
449 

Lorenzo, The, S28 
Lorenzo v. Gobienio, 766 
Ia4u», The, 73, 8l 
Louisiana, The, 809, 871 
Li)vefa i\ Riimldj, 219, 303 
Ld^entlia) and Others v, Attoinej- 
Ooneial, 316 
Lubtafol, 1 he, 282, 449 
Lndecke v. Watkins, 597 
Lwlv ig, The, 488 
Lvstianui, The, 489, 6S2 
Lutzow, The, 282, 283 
Luxor, The, 824, 876 
Luzon Sugar Retiiung Co. ( 'aso, 272 
444 

M. r. Aktionelskabot, 327 
MeC'andless v. Uint^'d StaWs, 302 
McVeigh V. Uniteil States, 313 
Madison, The, 838 
yfudonna ddle Qrac\e, 7Vw, 320 
Macizer, Trial of, 377 
Malmc (City of) r. Sooi^t^ Ceutrale 
pour ^Exploitation du Gaz, 438 
Mannmgtry,^he, 282 
Manouha, The, 40, 844 
Maraead>o, The, 828 
Marchant v. voii Lowcnelou, 313 
Margaret, The, 824 
Maria, The (No, 1) (1799), 848, 856, 
867, 858, 870 
Afartd, The (1805), 790 
Maria, The (1916), 478, 810, 867 
Maria i;. Hall, 311 


Mark Olaestr, The, 278, 496 
Marjamoff v. District of Wloelawiek, 
438 

Marouli v. Germany, 491, 840 
Maro Y,, The, Goods ex, 809 
Mathot V. Longu^, 437 
^ Maung Hli Maung v. Ko IMaung 
Maung, 448 

Mavrommitis Jerusalem Conces- 
sions Case, 80, 81 

^lavrommatis Palestine Concessions 
Case, 7, 56, 80 
Maxwell i\ Grunhut, 322 
Mazzoni v. Ministry of Finan<«, 405 
Medea, Tfie, 867 
M<*ier r. JSihmidt, 303 
Meijer 1 . G<*nersl Cigar Co.. 325 
Mentor, The, 610, 872 
Minmle, The, 461 
Merak, The, and The Texel, 763 
Meieurius, The, 790 
Meia, The, 875 
Meteor, The, 713 
Me>er, Trial of, 573 
Miangas Isla^tl Arbitration : see 
Palmas Islaivl Arbitration 
, Mtdshfui, The, 828 
Milch, Trial of, 233, 377, 442 
M\m, The, S54, 872 
Minerva, The, 287 

Ministre do la Marine r. Cie Fc'anco- 
TuniMieniK d'anncmeiit, 704 
Minna, The, 809 

Mmonty Schools m Albania Case, 
86 

Miramicht, The, 288, 331 
^ M joiner. The, 873 
i Montana, The, 854 
I Montara, The, 279, 874 
I MofUc Conies, The, 811 
1 Moraitis r. Delany, 449 
! Monxcaii Phosphates Case, 5^ 

' Moss i\ Donvfaoe, 320 
j Motano, The, 857 
Jfdiee, The, 234, 311, 875 
Mukhbir-i-Surur, TAs, 478 



tABIX or OAABft 


acxriit 


Tht, m. m 
Uixmj V. hutlm, 239 
Muscat Dhows Case, 40 

Nancy, m. 780, S24 
Kftoum aod Others t>. Government 
»f French West Africa, 433 
Xarionality Decroos in Tunis and 
Morocco Case, 84 
Nat«i?veiler Trial, 424, 584 
Naulilaa Case, 141, 142 
Naval Operations in Mesopotamia, 
1914-1915, /?! re, 466 
Neptune. The. 805 
Neptunus. The (1799), 784 
Neptnnm. The (1800), 784, 827 
Nereide. The. 267, 469, 857 
Netherlands-Amencan Steam Navi- 
gation Co. i'. II.M. Procurator - 
General, 764, 855, 870, 871 
Neumond Farmers’ Feed Co, of 
New York, 324 
Neuimhtet. The. 787, 826 
Neuxi. The. 461 
New Sweden. 'The, 6^0, 863 
New York Life Insuranie (o v. 

Bennum, 298 
Nteolae. The. 834 
NicoUtus. IjC. 28*4 
Nigel (4oJd Mining Co. i\ 

282 

NiffreNa, The. 834 
Ningthtm. The, 282 
Noordam. The. 481, 809 
Narden. The, 822 
Nome. The. 809, 810 
North Atlantic Fisheries Arbitra 
tion, 26, 40 

North-Eastern Boundary Arbitra- 
tion (Great Britain r, Unite<l 
States), 27 

Norwegian Shipowners’ Claim, 25, 
41, 763 

Norway-Swetlen Maritime Frontier | 
Arbitration, 40 

Novion V. Hallett, 871 i 


Oeem^ fkt. 50S 
Oder Commisaiou SO, 73# 82 
Odessa, The. 282, 475, 496, 872 
j Ohlendorf and Otbera, In re (fiin- 
! oategruppen Trial), 571 
I Olinde R^rignes. The. 780 
' O’Neil V. O'Connell, 598 
' Ophelia. The. m.m,m 
I Oranje Nasmu, The. 809, 872 
Orchard, He. 553 
Orel (or Aryel). The. 505 
Oriental Navigation (omjiany (W, 
145 

Oiinoeo Steamship Company 
Claims, 2H, 40 
OrozemlxK The. 834 
Orteric. Th* . 288 
Oscar If,. Thf. 826, 871, S72 
OetMe. The. 854, 873 
Ottoman Bank i\ Jebam, 322 
Oft^niian Debt Arbitration, 433 
0*j’dam. The. oXi 

Pact lie. The «M'*c Th Kumprtns 
(tuMaf A dot f and Other Ship^ 
Paix, Im. 284 

i^ajzs, Cr »k> , F*sterhA4y Cam*, 29, 82 
Pnklat. The. 477 

Palmas Island Arbitration, 41, 53 
Palm Pranch. The. 2H9 
Palme. The. 476 
Pamia. The. 282 
I’ampuri ft. TzonkoO’. 324 
Panagkta Hhomtxi. The. 71K) 
Pamghwits. The. 873 ^ 

PamrielloM, The, 318, 484 
Paneltnion. The. 822 * 
Parievezys-SaldutiskiB Radsiay 
(’ase, k, U. 83 
Pwiueie Habfina. The. 47f 
Parana, The, 826 
Parrhxm. The. 288 ' 

Parfums Tosca v. Peschaiid, 273 
Part Cargo ex S„S, Monte 
In re, S7l 



01 ? CMU 


Piw)|^ OtntodlMi of Enemy 
Pi^^perty ,328 

Foaoo Treatiee of 1947 C(|», 66, 
67, 87 ] 

Peeterbrook v. Aesuranoe-G^ni^mlea 
de Paris, 213 t 

Pfleui, The, 232, 339, 493, 684 
PfMworm, Thf, 466, 474, 756 
Pelerhojf, The. 772, 786, 817, 819, 
827 

Peter PdzTn&iiy UniverHity Cofee, 
29,82 

Peter Bickmers, The^ 875 
Peirolite, Th^y 286 
PhoeniXy The^ 283 
PhogplmteH 111 Case, 62. 

64, 83 

Pinn<m ViiHiry 

Pious Fuml of the Cali formas Casf*, 
40 


Plamho r, Fletelu^r, 319 
Plntun/iy The, 2S0 

Pluto, The, Wi8 I 

IVilish Agrarian Reform ami the 
Oimaii Minorit} Case, 73, 87 
Polish Postal Service in Dan/jg j 
(’ase, 84 
Pdka, Thiy 485 

Pol} Xf lie Plehsa f . Turkisli Govern- 
ment, 409 
PolzecUhy The, 276 
Pomona y The, 335, 764 
PontCy They 629 

Pontoporo^, The, 835. 868 • 

Pt)otuiy The, 276 

Porter* i* Fii>u6eiiberg, 309, 310, ^ 
313, 319 • 

Portland y The, 283 

Portoy the, 281 ‘ 

Porto Said, The, 806 ^ 

Portugal r. Onnany {The Cysne), i 
475. 680, 864 j 

Portuguese Expropriations Case, 41 J 
PosUirOy They 826 1 

Poetitumy The^ 273, 283 I 


pQt^p.ih%m 
Poznaiuifci d«rman State^ 410 
PreHdmU MUre, The, 281 
Primavmit The, 467 
Primulay The, 466 
Primttey The, 280 

ePrins der Nederlanden, The, 813, 827 
Prine Knud, The, 278, 871 
Prim Adall^rl, The, 288 
Prisoners of War (Brest-Litowsk) 
Caney 613 

ProcMirator in Egypt v, Deutsches 
Kohlen Depot, 245, 478 
Praiony They 280, 871 
Pnhlie Prosecutor v, N., ' '^9 
Public Trustx^ V, Davidson, 31 1, 326 

Quang-mmy The, 840 
yuinn and Others, Ex parte (Sabo- 
teur ( Ws), 425 

R, t\ Ahlers, 307 

R. r, Ilottril, Ex parte Kuecheu- 
meister, 3'"6 
R. V, Rnihig, 3 h9 
R t. (lUisepi^eV/ Al,, 391 
R. t Home Sccn^tary, Ex partJ^L,, 
316 

R. r. Kachler and Stolski. 389 
R. I. KreVn 389 
R f J-.ynch, 319 
R. r. Perzenuwski, 3S9 
R. I . Sandoval, 669 
R. 1 , Sbindlcr et At., 389 
R. V. Su|)ei intendent of Vine Street 
PoIk'c Station. Ex parte I,*ieb- 
niann. 376 
R. t\ Warner. 389 
R. t\ Werner, 571 
Ra<*der, Trial of, 492 
RaiUay Traftie between Lithuania 
and Poland Case. 86 
Ralli Broth«..s r. Gemiaii State* 411 
Hun, The^ 826, 828, 860 
Banm^, The, 536. 547. 562 
Hapid, The, 838 



TABLE OP OASES 


lUuer, Trial of, 33d» 573 
Bauter, Trial of, 219, 390, 592 
Beomry^ The, 870 
Boinhold V, Belgian State, 475 
Benoth, Tnal of, 339 
Reparation Commission Arbit^ra- 
tions, 36 

Reparation for Injuries Suffered in 
the Service of the Um^ed Nat ions, 
56,86 

Republic r. Oficyilski, 446 
Requisiti ms (Germany) Case, 233 
Rhineland Oocu{>ation Juiisdiction 
Case, 434 

Bichmmid, The^ 813 
Rieger, In rt^ 424 

Rights of Minonties m Upj^^^r Sib 
esia (Minority Schools), 81 
Rijn^ The, 809 
Ringende Jacob, The, 826 
Rio de Janeiro, The, 828 
Rioja, The, 873 

Robinson A Co. r. (Continental In- 
surame (V)., 312, 313 
Robson V, Pnunier Oi! and Pipe 
Line Co., 324 * 

Rodriguez v. Speyer Bros,, 31 1 
Rohde and Others, In re (Xatz- 
iieiler Tnal), 424,^584 
Roiand, The, 281 
RoUa, The, 770, 775 
Rose in Bloom, The, 788 
Rosenau r. Idaho Mutual Benefit 
Assurance Co., 298 
Roatna, La, 542 
Rothschild Case, 328 
Roumanian, The, 326, 331, 460, 466 
Royal Holland Lloyd v. The United 
States, 763 

Royal Hungarian Peter P/izmAny 
Univeivity v. The State of Czecho- 
slovakia, 29, S2 
Bttchteschell, Trial of, 339 
Buffy-Amell t?. The King, 609 
Russia V. Turkey, 40 
Bust, Trial of, 410 


Saboteur Cas^ (£j 7 porfe Quirin and 
Others), 425 
Sado Mbtru, The, 289 
Saga, The, 866 
8L ileUm, The, 871 
8U KiUa, The, 807 
Samt-Naoum Monastery (Delinuta- 
I lion of Serhc^’^Albanian Frontier) 
’ Case, 84 
j 8L Nicholas, The, 860 
{ SL Tudno, The, 280 
I Sally, The, 289 

Salti et Fils tK H M. Procurator- 
' General, 274, 282, 636 
Samuel, The, 320 

j Samuels c. UiuUsi Seamen's Ser- 
vice, 698 

Sandrock, Trial of, 260 
I Santa ('nlhanna, Th, 863 
Santa Fin via. The, 572, 556 
’ SaTUissmn Tnnuiad, Jxt, 713 
Sarah, The, 860 
Sarah Christina, The, 826 
Sauckel, Trial of, 442 
Savage r Sun Life VsHiiranee t'o of 
Canada. 29h 
Savarkar ('ase, 40 
Sawada and Others, 7Vial of, 31K>, 

' 570 

SthaffenuiH i Goldberg, 301>, 311 
wSchermg Ltd. r. Stockholina Kn- 
akilda Bank, 323 

S<hievens and (Hernens, In re, 
134 

, l^hlesten. The, 496 
Schooner Naj)ohfm, The, 2Jfl 
Sechs Qeechwistern, Th(, 285* 

Second Russian Insuraure (’'ompany 
Miller, 324 
Secret v, liOirol, 410 
Secretary of State for (^amula p. 

I Rothschild, 276 ^ 

! SektndM, The, 764, 809 
Seligman v. Eagle Insurance Co., 

I 324 

Serbian I^ns Case, 56, 64, 81 



TABLE OF CASES 


XXXI 


"^ 3 rmour r. Loadon aiid Provincial 
MaAne Innurance (.b., 820 
BheS^ld, The, 4ttl 
Shepherdess, The, 787 
Ships taken at Genoa, Case of the, 
474 

Sigurd, The, 854 

• Silesian Ainenean Corjwration v. 
Tom C. Clark, Att.-Geii., :120 
Simla, The, 481 
Siplyak v. Davis, 1113 
Sir William Peel, The, 757 
Sitka, The, 730 
Siuta V. (hi/ko^vski, 41 1 
Skorzenny and Others, Trial of, 429 
Slubioki V. li<‘rne, 722 
Smulders and Piecuiati v. S<»ri/*t4* 
Anonyine ‘ Poyalc Bolg<‘,’ 
213 

So<n‘t<* <les Mines 

d’Aljustrel r, Anglo- Bcdgian 
Agency, 276, 324 

Soci<I‘t<'‘ Cominercialc de Bcdguiue, 
In re, 83, 8h 

Sock'te (Conserve Jx*n/hourg, In re, 
277 

Soci^t<^ Peugeot t’. Liasoin^ff and 
Ko<’htaria, 609 

Soic<^t6 des Qiiais de vSm\ri4a r. 

Greek Go\eni men t, 434 
Society for the Propagation of the 
Gospt'l V. Town of Now ha\en, 304 
Sophie Richneri, The, 302 
Sorfarmn, The, 829 
Sotthl ejc-Cor(orado, The, 286. 49^ 
Southfield, The, 288 
South-West Afnia Case, 87 
Sovfracht (▼,(>) v, N. V, (Jebr. van 
Uden's Schecpvaarl on Ageiituur 
M.,276, 311,312. 485 
Spanish Government v, Isorth of 
England Steamship Company, 
148, 300 

iSlpanish Zone of Morocco Claims, 
36, 53 

Spes'Qvd Irene, The, 787 
^ VOL. n. 


Springbok, The, 786, 790, 817, 819 
Standard Oil Company Tankers 
Case, 276 

Stankus v. Xew York Life Insurance 
Co., 298, 300, 6.11 
Star, The, 854 

SiaU^ ex rel. Math v. Buzard, 312 
SU^aua Homana S.A. v, WfXKlman, 
280 ^ ^ 

SUphen Uart, Th*, 786, 817 
atftU The, 788 

Stevenson & Sons v. A, G. fur Car- 
tonnagen Industrie, 322, 323, 326 
SiujsUid, The, 680, 681 
StcM ( k r Public Trash*!*, 328 
SU)(r, The, 478, 488 
Student, TikiI of, 3S3 
Stumpf \K S< heiher Brewing (Jo., 277 
Sudmark, The, 345, 701 
Siulmark, Th (Xo. 2), 485, 486, 863 
Su>sn, The, 279 
Su8nn7ia, The, 872 
Sutherhnd (Mary, Duchess of). In 
re, 311, 313, 324 
Sutherlftiul c. Mayer, 322 
j Sutton t*. Sutfrui, 304 
I Smnfos, The, 868 
i Svithuxl, 'The, 835 
Swiss-Frcuioh Free Zones Case, 23, 
j 26, 69, 73, 82. 87 
Szabados, Inal of, 415 
I 

» Taona Anca Arbitration, 35 
I Tajtel V. Ministry' of Agnculture and 
State LainD, 399 
Tai^ignano, The, 14, 40 
. Telkes v, Hungarian National 
Museum, 302 
Telh, Th* , vS48 

’ Ten Hales of Silk ai Port Said, Tks, 
331 

Terceira, (Vse of, 704 
Territo, / *e, 372 

9 

, Tcsch and Gthera, In re (ZykJou B 
Case), 451 

j Tesdorpf t\ German State, 411 



xxm 


TABLE OP CASES 


Thalux, TH 331 
Thea, The, 270 

Thiele and Steinert, Trial of, 233, 
339 

Thirty Hogsheads of Sugar v, Boyle 
(Bentzen v, Boyle), 271, 283 
Thar, The, 839 i 

Thorsten, The, 873 
Three Friends, The, 670 ^ 

Thurn and Taxis (Princess) t\ 
Moffit, 311 

Tiber, The, 822 1 

Timor Island Arbitration, 41 
Tingley r. Muller, 322, 323 j 

Tommi, The, 286 j 

Treatment of Polish Nationals in I 

Danzig Case, 86 
Trende Soslre, The, 815 
J'ubarUia, The, 14 

Tunis and Morocco Nationality 
Decrees Case, 84 
Ticee Arndt, The, 809, 875 
Twee Oebroeders, The, 756 
Twende Brodre, The, 816 

Unitas, The, 276, 28J* 

UtiUed States, Tht (1917), 288, 289, ‘ 

680 j 

r rated Btaies, The ^ 1920), 680 j 
United States i\ Hicks, 547 
United States v, McDonald, 237, 
423 

United States v. Norway (Nor- 
wegian Shipowners’ C’Jaim), 25, 
41, 763 

United States v. Venezuela {i)nmx*o 
Steamship Company Claims), 28, 
40 i 

United Stat/*s and Germany MixihI ^ 
Claims Commission Case, 264 j 
United States ex rel. Kessler v, j 
Watkins, 598 | 

UniUA States ex rel. Schhioter v, ‘ 
Watkins, 308 , 

United States ex ret, Schwarzkopf 
r. Uhl. 316 I 


Vnitod States ex reL Zdunio v. Uhl. 
274 

United States on behalf of ly'high 
Valley Railroad Co. and Others t\ 
Germany. 27, 705 
Urria, The, 809 
Usparieha v. Noble, 312, 536 
Uszyeka v. Polish Treasury, 620 

V. V. O. (Italy in Corfu Case), 229 
Valeria. The, 466, 487, 757 
Vanderbilt i\ Travelers Insurance 
(h., 489 

V’'an(lyke r. Adams, 282 
Van Hoove do h\vter t\ Fire Insur- 
anc'e Co., 213 
Van Hius, Trial of, 439 
Van Cd<‘n v. Hurn‘11, 311 
Vasilirrs, The, 286 

Velpke Trial {Jn re Gonko and 
Others), 584 
Venwra, The, 629 
Venus, The, 273, 282, 2h 3, 542 
Verd^ck t*. Vonoken, 416 
Vesta, The, 460 
Vi^totre fX’Vmjinta, The, 287 
Vwtorui, The, 288 
Vifjdnntia, The, 284 
Vitucci, Re, 445 

Von FalkenhorsI, Trial uf. 260, 5H1 
Von lx*eb and Ulhf^rs, In re ((irT- 
man High ('ominaiifl Trial), 215, 
233, 235. 416. 451, 570, 573. 592 
Vormirts, The, 488 
\V\inckel V. First FcH:leral Trust 
357 

Vrauw Judith, The, 776. 784, 788 
Vrtnr Anna Cnthanna^^The, 756 
Vrow KlxzahHh, The, 280 
Vrr/rc Ilouwtm, The, $\H 
Vrmv Margaretha, Th% 284, 288 

Wagner and Others, Trial of, 390. 
438 

Waller i\ United States, 598 
Walpole. He, 598 



TABLE OP CASES 


XXElll 


Wal Wal Arbitration, 19 
Wardcfti v. Hotchkisti Ltd., In re, 
311 

War Onskan, The, 86H 
Weiz8ae<^ker Trial, 426 
Wdmart van PxUaw, The, 789 
West r. Palmetto State Life Tnaur- 
aiice Co., 298 
WiUidmina, The, 872 
Wilkena v, Lagarde, 276 
WiUiam, The (No. 2). 816, 817 
WiUvtm BagaUy, The, 279 
Willuim King, 7^h(, 142 
Williain JP. Frye, Th<, 816, 82.'), 867 
If illkunimen, 'The, 286 
Wilaon, He, 312 

]\%mbledon. The, 74, 75, 86, 244. 

246. 609, 691,696. 774. 814 
]\ irpi. The, 299 
Woo <’han t, tiiuwii, 448 

X , In re, 446 

Yamashita, Tnal of (J945), 451 
Yamashita, Tnal of (1946), 390, 
672, 5S3 


Yangtaze Tnaaranoe Association v. 
Indemnity Mutual Marine Assur* 
ance Co., 832 
YarrowdaU, The, 498 
Young Jaajb and Johanna, The, 
477 


Zaanstrooin, The, 870 
Zachanasiien v. United States, 
766 

Zafiro, The, 266 
I Zambezi, The, 838, 840 
* Ztwma, The, 486, 763, 7(U, 854, 
[ 876, 871 

Zaniora, The (No. 2), S26 
Zftarend, The, 816 
Zonso Araka\\d et AL i. Clark, :}03, 
598 

' Z F Assets Realization Corporation 
it Al V. Hull, Secretary of State, 
30 

Zuehlka, Trial of, 219 
ZuUmi, The, 279 

Zykloii H Case {In re Tesch and 
‘ Others), V>f 




CONTENTS 


OF 

T H E S E C 0 N V 0 L U M E 
i^virr I 

HKTTLRMKKT OF STATE hlFFLUhSf^hS 

( HAPTKH I 

AMK AliLE Sl-TTLEMEN'l <»} STA'I E DimaK>CES 
f hifjfin nrtJi ati/i Ih^tr Amuablt SttiUtnrui %7i gufral 


SM T i \C.F 

L U'liiil .nul I’olitiuil nt4 H . , .> 

L* < luniH for rh ifjginj? iho h 

3 Anihul'l*' in ii inpulsn^ iVttIcrmnt «>f Difftrom^ s 0 

IF. \i fittaUan 

4 'Iho nl \( jotiatioii . 0 

o AsMTf unmni< of Tarts . . 7 

() KtTt< t of N4 gotitUion . . 7 

tx't (*onsulfati«)n . ^ . 7 

II F Oooti (ijuesartd Mdimtiofi 

7. OoouHions for flood and Mnbation . . . 0 

8 and l)nt} of rtijursim^, and rciuionn^ (tood Oftioes 

and Mttlialion . . .10 

9. (* 0 (mI f^fht'i,** lu ( <inii idHtiiK tion t(* Medi.m(»n , 

10. Cfoud ()jflicoi» and Mtdimon online (o tlu> Hagnr Arlntration 

Oon\(*ntiun - . 10 

11. VttluO of (iO«>d ()flK4 s and Mt<hvition . . - ,11 

1\ . ( 

lla. C(»n(i[iation . . ...... 12 

lift. IiiU»rriatn*n.d ConiiniN'^ions of Iiu|uir> . . . . . 13 

11c. Br^'an PernniiKut (^>minjs8ionfl ol Inquire . . . 14 

lid. (\>nriljat ion 'I'roa til fl after the First and St cond W orld W ara . 16 

Ilf The Value and ro8»ibditi«a of CommiaaioDij of Comiliation . . 18 

V. .4r6drMitf>M 

Dolinition and (’onreption «>f Arbitration . . * 22 

13. Treaty of Arbitration . 23 

14. Who ia to arbitrate ? . ... .24 

lo. The I.<aw Applied bv Arbitrators .24 

Binding Ftirc© of Arbitral Verdiet ...... 26 


\xxv 



xxxvi 


CONTENTS 0** 


SBOT. IPAOS 

17* What Diffewnces can be decided by Arbitration . * . , . 20 

18. History of Arbitration . , . . ^ . . .33 

19. Arbitration according to the Hague Convention . , .37 

20. Arbitration Treaty and Appointment of Arbitrator*! ... 37 

21. Procedure 37 

Arbitral Award 38 

23. Pinal Character of Award . 38 

, Award binding upon Parties only 3H 

' *^25. Costs of Arbitration^ 38 

25fl, Arbitration by Summary IVooedure 38 

25oa. Organisation of Permanent Court of Arbitration ... 38 


VI. Judicial UtlUenitni 
The hiternaiiofud O/urt of Justice 

25o6, Proposals for an International Court of Jut*tn.e . . . . 43 

25ar. The Covenant of the l^eague and the Couit . 44 

25aca, The Revision of the Statute m 1928 46 

25acA. The Charter and the Ct>urt 46 

25<id. Oi^anisation of the Court . . . . . . -IH 

25ad<i. The Court and Statini outside the United Natif)ns ... 63 

25o<i6. Individuals and BtMlies other than States m reUition to the t'ouit 64 

26ae. Competence of the Court 67 

25a/. Pr*»eedure . . 7 | 

25a/a. The Binding Force and the Kxecution <^f the Judgment** (»f the 

Court .... . . 75 

25a/6. National Judgi^ 

25a/r Amendment of the Statute of the Court 

^ 25ag. Lwt of Judgnlbnts, Advisory Cpimons, and Ortiers . 79 


VII, Cancih(Uum in eonjunetton with AHiitraiurn and Judo utl S*UIhio nt 
25ah. Combination of Conciliation, Arbitration, and Jutlinal Settlement hS 
25a* ('onciliation as the Kxclusive Procedure for ' Political ’ hixputes Ml 
25oj. Conciliation os Prehmiiiary t<i Binding Settlement of all Disputen . IMI 


Vni. The f'nited Nalwns arid the SeHlemeni of IhspiUes 
255, The Charter of the United Nations and the (’ovenant of the Leagu* 
26c. The Nature of Disputes subject to the Procedure of Paedic Settlement 
26d^aafic Settlement l>nor to Submisimm to the United Nationn 

BUH^BvSnclionortb^JenlTarAfleembl^^^"^^^^^^ , , 

26jr. Disputes and Situations 

25sro. Who can bang a Dispute or SituaUon lM>fore the United Nations 
26g6. Judicial Settlement within the Scheme of the (liarter 
26gc. Matters of Domestic Jurisdiction and Settlement of I)»puti*s 
2^d. Regional Arrangements and Settlement of DispuU^a 
23ge. Non-Mcmber ’^utes and Settlement of Disputes under the Chatter 


97 

9H 

lOl 

103 

110 

111 

113 

114 

115 
117 
119 


IX. Hedeteiion and LtmUaium cf ArmanienU 
LimiUUon of Armaments under the Covenant of the League ' 
25*. Treati^ for the Limitation of Armaments between the Two World 
Warn \ - » 



THE SECOND VOLUME XXXvii 

SKOT* PACE 

25;. The i>mmiament Conference 120 

25il;f Begulatioa of Armaments under the Charter .127 

25 ^ . 


CHAPTER II 

COMPULSIVK SKTTLBMENT OF STATE DIFFEKENCES 

I. On Compulsive Means of Seitiement of State Diff^revren in tjeneral 

Cunception and Kinds of Compulaivc? Means of Settl<‘mfint , , 1.32*^ 

27. (Compulsive Means in con tradist motion to War .132 

28. Compulsive Means in eontradistinciion to an riliinntnm and 

Demunatraiions ......... 133 

II. lietorsion 

29. Conception and (.‘baracter of Retorsion 134 

30. J list iiioat ion of Retorsion ........ 134 

31. E\ercise of Retorsion ......... 135 

32. Value of ]i<‘tor8ion . . . . . . . . .135 

III. lifpnsols 

33. Ooiiccption of Reprisals in o^rntrufli^tim tion to Retorsion , . 136 

34. Rcpiinal.^ admissible all Intenritional Delimpicncies . . .136 

35. Reprisals admiHHible for InternationallHlinqucncics ivrily . . 137 

30. Hepn.'-aLs, by whom |H'rforme<i 13 K 

37. Objects of Ueprinals ..... ... 139 

Ji8. Positive and Nej^ativo Reprisals . . , • . . . 140 

39. Reprisals nm^t lie propoitionato . , . . .141 

40. Embargo , ^ , . . . . , . .141 

41. Reprisals to l>e precediKl by Negotiations and to be 5 top|X‘d when 

Reparation is made , . . . . , .142 

42. Reprisals during Peace in contradistinction to Reprise!^ during War 1 43 

43. Value of Reprisals . . . . . .143 

JV. ViKffic Blockade 

44. Dcvelojunent of Practice of Pacific Blockade 

45. Admissibility of Paeific Blockade # • • • 

46. Pacific Blockade and Vosscla of Third States , 

47. Pacific Milockfide and VcBSids of the Blockaded Stale 

48. Manner of l^cifio Blockade .... 

49. Value of Pacific BliK'kado ..... 

V. Intervefilwn 

50. Intervention in contrailistinetioii to Participation in a Difference . I5t^ 

51. * Mode of Intervention 150 

52. Time of Intervention . .151 

VI. Oofnpulsivt Means of Semernent as beiiceen Members of the United A'urioii^ 

52a, Fotice and Threats of Force under the (Tiarter . , , ,151 

b2aa: Self-defence and Resort to Force under the niarter . . .154 



XXXVllI 


CONTENTS OF 


\TI, Oompuhive Setthmtni by the UniUd XaiwM and the Enforcemeni of the 


i 'karter 

SECT. FAOB 

526. Compulsive Measures in Interuntioiml Organisation . . .159 

,, 5‘2r. Compulsive Settlement under the Covenant of the lA*ague of Nnlions 161 

Compulsive Settlement under the Charter 102 

52e. Threats to and Breaches of th^ Peace . . . . .163 

52/. Provisional Measures 166 

52/ti. Corapulbivo Measures other than Arme<l Force .... 107 

62/6. Compulsion through Arnunl Force . . . . .168 

62/c. The Machinery of Knforeeineiit . . . . . ^ . .172 


52/d. Effectiveness of the Enforcement Machinery of the United Nation.s 173 


CHAFFER ITl 


RENEKCIATION OF W.AH 

/ 

The Place of War m International Ij^iw 177 

y52ff. Attempts to limit the Eight of War ... 179 

^62/j 7. Kemmciatfon of War a-«i an Instrument of Xanonal P<'lic\ . ISl 

52/A, The l^egal Effect of the Pans Part . , IH2 

52/. 'fhe Pans Pact and Duty of Pacific Settlement . . !h4 

52/it. Kt^ort to Force Short of War . . . . .184 

^ 52g. The Question of Self-Defence .... . . H6 

52A. The Sanction of the Pact of Pans ... . . 

62i. Tennination of the Pat t ... .... 193 

'521-, The Pact of Parw, the Covenant and the Charter . .194 

• 521. The Place of the Paris Pact in International Daw . . 196 


PART II 

WAH 


CHAPTER I 

O 

ON WAR IN (^NERAL 


I. ChararteristtcA of If’nr 
5.3, War and International Law 



50. War a Contention betwt-ea Statea . . . ' . , 

57, War a Contention betwwn States through Armed Forces ' . 

Moslem I.)eT6lopments affecting the Distinction between Armed 
Forces and Civilians 

58. War a Contention between States for the purpe^e of overjiDwering 


201 

202 

202 

203 

204 

207 

2PB 


THE SECOND VOLUME 


'59<J. (Jeneva Convcntiona ami Civil Ware . 
(JO. Ouorilla War and licsistance Movomenta 


II. (JavjiM, Kinds, and Knds of ^Var 
6L JIule« of VVarfaro and tho I.«cgaJity of War . . . . 

03 and 04. Justice of C’ausea of War 

65. Hostilities for the Ctjllective Enforcement of International Law 

66. Ends of W’ar 


III. Thf Ijih's of War , 

67, Origin of the l.rfiws of War 

66. The most important Developments of the Laws of War . 

69. Binding Force of the liSWR of W ar 

Cya. General Participation Clause . . . . 

IV. The HfQOtn vf War 

70. Begirm of War in cfuitradistinctiou to Th<‘atie of War . 

71. Particular Hegion of War ...... 

71a. Trust rt/ * > as a Kegion of War . 

72. E.’cclu.sion from Region of W ur through Neatinhsation . 

73. Asserted FAcluKion (d the Baltic Sea from the Rcgum of War 

V. Thf 

7 4. QualiGoatKJii to iM'conu' a Belligcn nt {facuUu^ ItlhiuU) . 

70, PusHibilitv to hccoriu- fi Belligerent .... 

^0. llecognition of Belligorcncv 

76a. Recognition of Subjcits of the Enemy as Allied Belligt rent's 
77. Principal and A(<eH.s»>r\ Belligerent Parlios . 

\ L The Arnud of the 

76. Itt'gular Armies and Xavies ..... 

79. Non-Combatant Members ♦)( Arnie*d Ft»riep 

Irregular F'siroes ....... 

/»L Iievi«*sr« masse 

v^lrt. <\)!mnandos and \irboine lM>rocs .... 

S2. Barbarous Forces . 

82rt. i\Jien Subjects m a Bclhgcrfmt's Forces 

83. Privaloi^ra ......... 

■^4, ConverR'd Morchaiitmen 

85. The Crows of Morchantineii ...... 

86. Deserters and Traitors ...... 


All. Enemy Vharuclrr 

‘^7, On Enemy Character m general . 

%8. Enemy Character of I ndiMcliials , 

88a, Enemy Character of ('orporations 

89. Enemy Character of Vessels 

90. Enei^y Characic*r of Gooda .... 


XXXIX 

PAOK 
. 210 
. 2)2 


217 

222 

223 

224 

225 


. 226 
. 227 

. 231'K' 

. 234 


237 

237 

241 

244 

247 


248 

248 

249 
251 
253 


255 

255 

256 

257 

259 

260 
261 
261 
262 
2tyi 
21>8 


. 268 
. 270 
. 275 

. 277 

. 281 



CWNTBNT8 OF 


Xl 

91. 'l^ibiwfor of Enemy Vomob 

92. TmoafiMr of Goods At Sea . 


CHAPTER II 

THE OUTBREAK OF WAR 
L Commencement of Ff'«r 

93. Oommouceraent of War m general ..... 

94. Declaration of War ........ 

95. ritimatiira 

95a, Ultin itiim and Prohibition of War 

96. Acta wliich begin a War . 

11. KfffctA of the Outbreak of \\‘ar 

•^97, General EflFocts of the Outbreak of War .... 

98. Rupture of Diplomatic Intercourse and Otjnsulnr Activity 
Effect on Treaties ........ 

dOO. Position of Belligerents' Subject. s on Enemy Territory . 

100a. Persona standi in judtno on Knemy TerTiUyry 

lOOft. Geneva Convention of 1949 and the Treatment r)f Alien Enemies 

101. Int^rtoiime, esjK'Cially Trading, bt'twt^tm Subjects of Heihgorents 
lOIa. Effect of War uptm Contracts ..... 

102. Position of Belligerents’ Properl}' m the Enemy State . 

102a. Belligerent Property in Neutral States .... 
4026. Effect of the Outbreak of War on Merchantmen - 

402c. Effect of the Outbreak of War upon Enemy Ci\il Aircraft . 


CHAPTP^R III 

' W.1RFARE ON LAND 
I. On Land Warfare %n general 

103. Aims and Means of land Warfare ..... 

104. lawful and Unlawful Practices of Land Wtirfnre 

\,105. Objects of the Means of Warfare ...... 

106. Land Warfare in contradistinction U) Sea \\ arfare 

II. y loience again^ Enemy Personal 

107. On Violence in general against Enemy Persons 

108. Killing and Wounding of Combatants ..... 

109. Refusal of Quarter 

110. I.Awful and Unlawful Means of Killing and Woundmg Combatants 

111. Explosive Bullets 

112. Expanding (Dum-Dum) Bullets ^ 

113. Projectiles diffusing Asphyxiating or Deleterious Gasm . 

114. Violence directed from Aircraft ...... 

115. Violence against Non-Combatant Members of Armed ForocH . 

116. Violence against Private Enemy Persons 


. 284 
287 


290 

203 

295 

297 

298 


301^ 

301 

302 
306 
309 
313 
318 
321 
326 

332 

333 
335 


336 

336 

337 
337 


338 

338 

339 

340 

341 

341 

342 
3^46 

345 

346 



THfi SECOND VOLUME 


xli 

S»OT* FAOIt 

116a. Ij^gality of the Atomic Weapon Si"? 

117. Violence agiiinet the Head of the Enemy State and againat Official 

in Important Positiona 352 

111. Treatment of Wounded and of Dead Bodiee 

1 18. Origin of Oeneva Oonvcntion 353 

119. The Wounded, the Sick, and the L^ad ..... 365 

120. Medical Units and Establishments, and Material .... 356 

121. Personnel 357 

122. Medical Transport 369 

122a. Medical Aircraft ......... 369 

1226. Hospital /ones and Localities ....... 3t>0 

123. Distinctive Emblem ... .... 360 

124. Treatment of the Dead . . 362 

124a. Application of the roii\ention ....... 363 

1246. Protection of (’i\ihan Sick and W ouiided ..... 364 

iV. Captnttij 

125. Development nf liiteniational rt carding ('aptnjt> . . 307 

126. (’onriicts to whn.Ii the Uonvention apjdieh . . . . 369 

126a. Who m.iV « uim tn be a Pnrtoncr of \\ ar ..... 372 

126aa. The Protecting Power . . 374 

1266. (ieneral Principles . Protection of I’rnoners .... 376 

127. (’aptivit} .......... 377 

127(1. Internment .... . . . . .379 

1276. Treatment . . 379 

127f. Disdpline ..... .... 381 

127d. Transfer ... 382 

127e, Employment of Prisoners . . ... 382 

127/. Finam ml Provision.^ . . ..... 384 

127^. HeUtions with the Kxtcritjr ... . . 3S5 

1276. llelations with the Authorities . ... 38t5 

128. Penal and Disoiplinarv Stinctions in general . . . 386 

128a. Di<»cipliimrv Saiu lions ....... 388 

1286. Judicial Proceedings ....... 3tK) 

129. Termmaticm of C’aplintv ..... .391 

130. Information llurenux 393 

131. Enforcement of the Uonvontidh ....... 394 

132. Denunciation (»f the CJeneva tVnvention .... 390 

« 

V. ^ipproprmtton and I'hhsntwn of Puhhc Enemy Propetiy 

133. AppropnatHui of all the Enemy Property no longer admissible . 397 

134. Immoveable l^ihlic Property 397 

136, Immoveable Projierty of Municipalities, and of Religious, C’hantable^ 

and the like Institutions 398 

136. Utilisation of Public Buildings ....... 39S 

137. Moveable Public l^roperty 399 

138. Moveable Property c»f Municipalities, and of Religious, Charitable, 

and the like Institutions 400 

138a.* Moveable Public Property during the First \Vorld War . . 400 



CONTENTS OF 


xlii 

8KOT* 

1386. Mov©*bIe Puhhc Prt>pofty dunng tbo Soc<iud World War 

139. Booty on the BattleOeld . . * • 


i»Aa» 

4(K1 

401 


VI. Appfoprtdiion ami of VnnUf kmmy Pfojtffty 

140, Immovoahie Private Property . . • * 

141, Private War MaterjuJ and of Traiwport 

142, Works of Art and Sdenco, Hisfoii'al xMonumoiiH 
14.3. Other Private Personal Fropert) 

143<i. Moveable Private Propeity m the two World Wars 
144. Booty on the BattleBeld . • 

14^, Private Kncmy Property brou^fht into a IIig«‘o nt s Ternft>rN 


403 

404 

404 

405 
405 
400 
407 


Vll. /ieguisthoff* ami ( tnUihutiofu 

146. War must siip|K>rt W ar 

147. Kequisjtiona in Kind, and Quartering 

148. Contributions . 


108 

409 

IJ2 


VIII. Dejtlrutiion of Fmmi/ Propttiif 

149 Wanton I)e*tru(tion prohibited . U3 

150. Destruction for the Purpose of <)flin<e and Defetue H3 

151. Destruction in Marching Ruonnoitnng and Condn* un« 3 ranspurt 411 

152. Destruction of Arms Ammunition, and 114 

^3. Destruction of Hihtoncal Monuments, Works ot Vrt uiul ihc likt 411 

154. General Deva-^ration , . llo 


IX A»muH F\€Q^, ahi }iomhnrilm*ni 


155, LegaUty of Awaaqit Mege and Bom hard mint 417 

156, Assault . . .418 

157, hiogc 419 

158, Bombardment . . 420 


X. hipiona^je and II ar 7 

169, Twofold Character of Espiona,?e aipl War Tn n^ou 122 

160. Espionage ui contradistinction to Scouting and i>c.>.pitfh I)eanng 423 

161. Puiuehment of Espionage . 42 1 

162. War Treason . . , 42 ;) 

162a. Incitement of Enemy Subjec tn to Hq^lhon 126 


XI, Puw 

163. Character of Ru«e<i of War 

164. Different Kinds of Stratagems 

163. Stratagems in eontradiatmction to Ptifidy 

XII. Ora^paiwn of Kn^mtj 7'^rrtlory 

166. Occupation as an Aim of Warfare 

167, Occupation, when effected 
268. Occupation, when ended . 

169. Bights and Duties ui general of the Occupant 
J70, Rigbta of the Occupant regarding the Inhahitanta 


428 

428 

430 


432 

434 

436 

436 

438 



THE SECOND VOLUME 


xliii 


tjlfiCT. PAOlfe 

171. Position of Coverument Offimb aud Municipal Functionaries during 

Occupation 445 

1724 Position of Courts of Justice during Occupation .... 445 
I72n. Belligerent Occupation by (Jerumny during the Second World War 44S 


^'Zb. The (leneva Convention of 1049 and the Protocti<»n of Oivilians 

in Occupied Territory ........ 461 


CHAPTP]H IV 

WAKKARK OR SEA 


J. On Sea Warfare in general 

173. Aims and Means of Sea W^arfaro ...... 457 

174. l/iivvful and T’ljlawful IVactiecH of Sea V\ aitare .... 4r}H 

176. Objects of the Mearm < if .S»>a Warfare ...... 458 

"170. Development of Inter national I.aw regarding Private Propertv 

on Sen .......... 458 

177, Declaration of Pan.-< ......... 460 

17s. The Pnneiplo of Appropriatnui of Pinaie Kneiny \ e^seD and 

Kiierny < » f *‘ceon . . .... 462 

17j). (Vxlitication of I.avv of Sea Warfare ...... 464 

II. Attack ntnl Suzare o/ Enemy 

180. linportani'o of .\tbvek ind N i/ure of Enemv Vessels . . . 465 

181. Attack, when legitimate ........ 465 

181a. Defensively Amusi All reliant Vca'^elM ..... 468 

182. Attack, ho w' etTocted . . • ... 471 

lh2rt. Submarine (Amtatt Mines ....... 471 

183. Duty of giving Quarter ........ 474 

184. Seizure ........... 474 

186. Kffctt uf SeiEuro ...... 474 

186. Immunity of A' easels charged with Religious, Scientiiic, or PJulan- 

thropii' Mission . . . . . . . . . ii6 

187. Immunity of Fishing Boats ami Small Boate cmploved in Local 

Trade .......... 477 

188. Immunity of Merchantmen at the Dutbrt^ak of V\nr . 478 

189. V^ewMjls in Distress 479 

190. Immunity of Hospital and C’artel Ships ..... 479 

191. Immunity of MaibBoaU and of Mail- Bag.> ..... 480 

j III. Appropriation and DfMnuUon of Enemy Mtrchaniinen 

« |PriEe Courts 4S2 

Conduct of Prize to Port of Adjudieutifui ..... 486 

194. Destruction of Prize ......... 487 

I94a. Destruction of Prizes by Submarines ..... 489 

1946, Sinking without VV'arning a \\ ar Crime ..... 492 

196. Ransom of Prize ......... 493 

196. Loss of Prize, ospeoiaily Recapture 494 

19T* Fata of Prize .......... 495 



CONTENTS OE 


xliv 

filSOT. PAOS 

197«, Application of Prize L»,w to Aircraft ^ . 490 

198. Veaaela of Subjects of Neutral iStatea, but sailing under Kaemy Flag 490 

199. Vessels under Neutral Flag, but posMessing Knomy t'hariwter . 497 

200. (lOtxls sold to Neutrals in transitu ...... 497 

IV. r*olfrtr« cujathst Knfmy Permns 

x4l01. Violence against Combatants • 497 

202. Violence againit Non ‘Combatant Meml>erH of Naval Forces . , 498 

208. Violence agatn^i Knemy IndividuaK not belonging to the Naval 

Forces 409 


V. Treatment of tVoumUd ond Shipureried 


204. Adaptation of Cicne\a Coiuention to Sea VVarfai'o , . . 60<i 

205. The Wounded, Sick, and SlupwrtH.ked . . . . 500 

205u. Treatment of tlie l)ea<l . . .... 502 

206. Hospital Ship^i ... ..... 502 

206rt. Sick-Bays 505 

2061^, Medical Transports and Me<lical Aircraft ... . 506 

206e. Seaplane Ambulances 5t»6 

207. The HcligKius, Mtdioal, and Hosjutal Personnel . . 507 

208. The Distinctive Kcublem .... . 507 

2t>9. The Appluation of the (’oiu cation . 508 


VI. Esp\ona*je, Trta^nn, 


210. Espionage and Treason 

211. Ruses 


\TI.* Requisawns, Conirxbutmns, liotnUmim^id 

212. Requisitions and C’ontributions uptm Cubist Towns 

213. Bembardmeot ol the Enemy Coast .... 


5ti9 

509 


511 

511 


VI 11. Interference wUh 6'u5manar Telf^faph t ables 

214, Uncertainty of Rulf*a concerning Interference with .Submarine 
Telegraph Cables .... 


514 


CHAl^m IVa 


AIR warfare 


2I4a. Knlee before the Firat \VorId War 
2145, Th© Hague Rules of Air Warfare 

214*. Rak, of Air VV’arfaro in rrktion l<> Rules of VVnr on Land and at 
214rf. Jnstruments ^ f Force in Aerial Warfare ... 

214e, Aerial Bombardment ... 

2l4^a, Aerial Bombardment and NonAWbatanta 

214e5. Aerial Br,rabardmeqt in the Second World War 

214/. Attack on Enemy Civil Aircraft 

214p. A^raft Attack on Enemy Merchant Vessels 

2144. Liability of Civil Aircraft to Capture , * ' .* 


517 

518 

519 

520 
52! 
523 
627 

530 

531 

532 



THE SECOND VOLUME 


xlv 


CHAPTER V 

NON-IIOSTUjB eelations of belliobrekts 

L On Non- Hostile HeUilufn^ in yeafral hetwceen Belligerents 


SEOT, PAGE 

215. Fides etiam hosti servandfi ....... 634 

2in. I lifTerent Kinds of Non -Hostile KcIafionM .... 535 

217. IJconcofl to Trade 536 

If. Fasspftrts, Snfe-('nndurts, Safeguards 

218. PassfKjrta and Sn f'e ■( ’on ducl^i ...... 536 

219. Safeguards 537 


HI, Flags of Truee 

220. Meaning f)f Flags of Truce . 

221. Treatment of rnadmitted Flag-Bearers 

222. IVoatment of AdmitU^d Flag- Bearers . 

223. Abuse Ilf Flag of Truce 


IV. Cartels and Cartel Ships 

224. Definition and Furp<-f C'artela ..... 542 

225. (lartel Ships ......... 512 

W CnpituUdions and Simple Burrendtr 

226. (Ibaraeter an<l of (’upitulationa .... 543 

227. (’vmtent.H of (’apituLitioim ....... 544 

228. Form of Oapitulations, and of Simple Surrender . ^ . . 545 

229. Comp^’tenoe to com lu<le Capitulations .... 545 

230. \dolation of Capitulatuiiis ...... 546 

VI. Armistices 

231. (’hanuder and Kinds of Armi.vtiee» ..... 546 

232. SuHjxmsions of Anns ...... . o-tT 

23.3. Ooneral Anuuslioes ........ 54 n 

234. Partial ArmiHticeh ........ 549 

235. Com|»eten<‘o to conclmle Armishees . , . . . 550 

236. Form of A must u os .... ... 550 

237. Oontent-s nf Armwtiees 551 

237/j. .\mystice and I ’neoruiitional Surrender .... 552 

238. (Jommeneement of 4rmiMticea ...... 554 

239. Violation Rf Armistices ....... 655 

240. End of Armistices ........ 550 


538 

539 
539 
,41 


CUA1>TER VI 

MEANS OF SKCURIKO LEOITIMATK WAVPABK 
I. On Means m general of securing Legitmate II arfart 

241. lA?gitiraate and Illegitimate Warfare 567 

242. Securing Legitimate Warfare 557 



xlvi 


CONTENTS OF 


11 Complaints, Good Offices ami Msdmtwti, Intenenlwn 


SECT. PACK 

243. Complaints lodged with the Enemy , o5H 

244. C/omplaints lodged wtih Neutrals fi5S 

246. Uood Ofhcea and Mediation 669 

246 Intervention on the part of Neutrals 659 


HI Reprisals 

247. Kep^l^als between Ihlligerents in cnntrndisliiK tioii U> RepitsaU m 


Time of Peace . , 50 1 

24^ Reprisals admissible for c\er\ niegitinutc Act of Warfare 502 

240 \rbitririne^s in Reprisals 503 

250 Proposed Restriction of KepnsaU 504 

IV'^ Punishment of Uni ( nmet 

251 Conceptnjii of War Crums 50b 

252 Different Kinds of W ar Cnmes 507 

2.53 The Plea of .*siijKrior Orders 6b8 

253a. Rcsponaibiht> of (Vminnndtia for \(ts of vSuhordinatt s 572 

254 Hostilities in \rms bv Pri\ ate Indi\ idu ils 574 

255 Espionage and so called War TrcuHon 574 

256 War ( rimes in the hiHJond World War 67b 

257. Th#* Nuremberg Trial of Mijor War (‘nmmals 577 

257a I nab by National Iribun li't after the N cond W orld W ai 5S2 

257^ Pumshnu nt of War (’nmes b\ luUrnational (irguis 581 

257c Surrender of W nr Cnminals bj the Defeated Belligerent 5S7 

\ Taking nf flodfujfi 

258 Former Practuo of taking H(»stages 5^9 

259 Modern Pra< -of t ikiiig Hostage s ")b0 

259a. Killing of Hostages m tlu 1 wo W< rUl W urs . 691 


^ \ I < ompefisaiiofi 

2595 The Principle of CV»mpcns.itnm for \iolitioiio of tin if 

W ar . V>2 

259c Ckimpensation for \ loKtions of tht Hague Uogulatu ns 593 

260. Indemnities and Reparation 694 


(’HAMPER \ll 

END OF WAR, AND POSTKIMlNH M 
I On 7'ermtnatton of If nr la general 

2bl. Modes of Termination of War . 596 

IL Simple ( ess^im of lUeUiUtns 

262. (Simple Cessation of llcmtihtKsi . . » 697 

263 Effect of Termination of War Through Simple < lesaation oCHoatilitiee 598 



THE S1KX)ND VOLUME xlvii 

III. Subjugation 

8S0T. PAOS 

264. Subjugation in ooniradisti notion to Conquest .... 600 

265. Subjugation a Formal Knd of War 600 

265(ci. Temporary Subjugation 002 

IV. Treaty tf Peact 

260, Treaty of Peace as the Normal End of War .... 606 

267. Peace Negotiations . . . . . . . . 006 

268. Preliminaries of Peace 607 

269. Form and Parts of Peace Treaties 608 

270. Competence to conclude Peace ....... 608 

271. DateofPeacii .... 609 

V. Effects (if Treaty of Peace 

272. Restoration of Condition of Peace 610 

273. Principle of UU Possuieits 611 

274. Amnesty ... 611 

275. Release of Pnsoners of War . 613 

276. Revival of ........ 614 

Vr, V( rfotmance of Tnaly of Peact 

277. Treaty of Peace, how to be carried out . . . . .616 

278. Breach of Treaty of Peace 616 

VII. Ptjsfiimtrtium 

270. CVmception of Po^tlimmium . . . . • . . . 616 

280. Pnstliminium according to International Law, m tontra<bstiuction 

to Poatliminium according to Municipal . . 617 

281. Revival of the former (’onditum of Things ..... 618 

282. Validity of liOgitimato Actfl . . , . . . .618 

283. Invalidity of Illegitiuiate . . .... 

284. No Postliminium after Interregnum ...... I'lO 


PiVRT III 

yEUTRALITY 

CIIAITER I 

ON NEUTRALITY IN GENERAL 
L Development of the Inetitution of Neutrality 


2^. Neutrality not praotisod in Ancient Times ..... 624 

286. Neutrality during the Middle Ages 624 

287*. Neutrality during the iSeventeenth Century 626 

288. Progreae of Neutrality during the Eighteenth Century * . . 626 

VOL, n. ‘ d 



CONTBaJTS OF 


3dviii 

BIOT, PAOJB 

289. Hwt Arm«d Neutrality 627 

290. The French Revolution and the Second Armed Neutrality . . 630 

291. Neutrality during the Nineteenth Century 631 

292. Neutrality in the Twentieth Century up to the First World War . 633 

292a. Neutrality after the First World War 634 

292Aa. Modification of Neutrality daring the Second World War . . 637 


II. Ntutrdiiy and the General Treaty for the Renunciation of ir<tr 

2920. Absence of Sanctions in the Treaty 643 

292A Modifications of Neutrality by Means of Reprisals . . . 644 

III. Neutrality anti the Charter of the United Nations 

292c. Neutrality and the liCague of Nations 645 

292<i, Effect of the Charter 647 


292r. Neutrality and Collective Measures Short of Force . ... 643 

292/. Neutrality and the Collective Cse of Force .... 041) 

292g. Neutrality of Members Absolved from tlio Duties of Enforcement 650 
292A. Neutrality and Inability of the United Nations to Detennino 

Aggression , . . . . . . . . . OriO 

292t. Neutrality in Wars l>otwe<5n Meml>ers and a Non-Member nr 

between Non-Members, ....... 6.>2 


IV. Characteristics of Neutrality 

293. Conception of Neutrality 653 

294. Neutrality an Attitude of Impartiality .... tio-t 

295. Neutrality an Attitude creating Rights and Duties . . 055 

296. Neutrality as an Attitude of States ..... i^5(i 

2960. State Control over Private Activities and ihe Law of Neutrality ti57 

297. Intercourse between Neutrals and Thdligcrents . . 659 

298. Neutrality in Civil War 650 

299. Neutrality to be recogniswl by the Belligerents . . . 666 

V. Different Kinds of NeiUndity 

300. Perpetual Neutrality 661 

301. General and Partial Neutrality 6tl2 

302- Voluntary and Conventional Neutrality .... 662 

303- Armed Neutrality 6t>2 

304. Benevolent Neutrality <>62 

306. Perfect and Qualified Neutrality . . • * • 66*^ 

306. Some Histr^rical Examples of Qualified Neutrality . . 664 

306a. Anticipatory Kenunciation of Impartial Treatment . . OOtl 

A 1. CommencemetU and End of Neutrality 

307. Neutrality commences with Knowledge of the IVar . . 666 

308. Commencement of Neutrality in Civil War .... 667 

309- Establishment of Neutrality by Deolaratioos ... 607 

310. Municipal Neutrality Laws 66g 

311. British Foreign Enlistment Act . 668 

Slid. Municipal Neutrality Laws in Case of Insurgency , . 670 



THE SECOND VOLUME 


EBOT. 

12* End of Neutrality 

12a, Ohangoe of Neutrality Regulations during War 


CHAPTER II 

» 

RBLATfOKS BETWEEN BELLIGERENTS AND NELTRALS 
I. llifjhti and Dvlits dfirniwj fr(ym NttUfaltiy 

»13. Conduct in general of Neutrals and J^elhgcrr ntis * . . . 

•IL Tlic Kiglit^ and Duties ot Neutrals and of Hclligerents . 

115, Rights and Duties of Neutrals contraMt<‘d 

tlO, Duty of Impartiality . 

117. Duty of Impartiality before the First World War 

118. Duty of Belligerents to treat Neutrals m ac<*ordaneo with their 

Impartiality 

119. C<»nterit8 of Duty not to suf^press Intercourse between Neutrals and 

the Enemy ......... 

119a. War Zonc»« .... . . . , 


II. A *> nl* oU and T1 trlikc OjHtaUom 

320. Hostilities b> and against N< utrals ..... 

.321. Kuniishing Tmops ami Meu-of-War to Helhgerents 

322. Subjeets of Neutrals ligliting anu*ng Belhuerent Forces . 

323. Fassago of Troops anil War Material through Neutral Territory 

324. FasMiige of Wounded tUrougli Neutral Territory . 

325. Passage of Men-i^f U ar. (i) Thr<iugh the Maritime R^^lt 

325a, The Case ot the ....... 

325«. (ii) Through Hiiers . . .... 

32.55. (m) Through Natural Stiaits . . ... 

325c. (iv) Through Artifieuil StiaitB, (\iuaU .... 

32G. Oeeupatmn of NeutralTerritory by Belligerent-^ . 

327. Pn7.o tkmrts on Neutral Tcintory ..... 

328. Ikdhgercnt's Pri/es ui Neutral Porhs ..... 

,328a. The (*nse of the 

HI. AVw/ru/^ afui\\ arhke /VfjHir<iI*on.s 

329 Depot*< aiul Factories on Neutral lerntory .... 

.330. I^vy^if 'fioops 

331. Passage oiBoiliea of Men intending to Knlist 

332. OrgantRatiem of Hostile E\|)oditions ..... 

333. Use of NeutrariVirifory as Base of Na\al Operations . 

333«. Defensively Armed Merchantmen in Neutral Ports 

3:i4, Building and Fitting-out c»f Vessels iiilcnded for Naval Operations 
335. The Alabama ( W 3 and the 'Fhree Hulea of Washington 
335a. The Washington Rules and Aircraft , * . 

IV* Nsufral Asylum <o Ijand Porcra, W ar MaiariaJ, and Airmen 

336 On Neutral Asylum in general 

337, Neutnd Territory and Priflonors of War ... * 


xlbc 

FAOB 

671 

672 


673 

673 

674 
676 
676 

676 

6?7 

680 


684 

686 

687 

687 

691 

692 

693 

695 

696 

697 

698 

61H 

699 
701 


702 

702 

703 

704 

705 
7U 

713 

714 
716 


718 

719 



dOKTKNTS OP 


1 

SBCT. FAOB 

3384 Fugitive Soldiera and Deserters on Neutral Territory « . ' , 721 

339. Neutral Territory and Fugitive Troops 722 

340. Neutral Territory and non-Combatant Members of Belligerent Forces 724 

341. Neutral Territory and War Material of Belligerents . . . 724 

341a. Neutral Territory and Belligerent Aircraft and Personnel . ,725 


V. Neutral Asylum to Naval Forces and Shipwrecked H ar Material 

342, -tVsylum to Naval Forces 

343. Neutral Aa^dum to Naval Forcofi optional 

344. Asylum to Naval Forcofi in Distress ...... 

344a. Asylum to Submarines ....... . 

345, Exterritoriality of Men-of-War during Asylum . . . . 

340. Facilities to Mcn-of-War during Asylum . . . . . 

347. Abuse of Asylum tu be prohibited ...... 

348. Neutral Mon- of- War as an Asylum 

348a. Neutral Territory and Shipwrecked Soldiers and Sailors 

3486. Neutral Territory and Sliipww^oked War Material 


727 

727 

728 
728 

730 

731 
731 
733 
7.34 
737 


VI. Supplies and Loane to Ht'lhgfrrnU 

349* Supply on the part of Neutral States . . . . 

350. Supply on the part of Subjects of Neutrals , . , . 

351. Loans and Subsidies on the part ot Neutral States 

352. Loans and Subsidies on the part of Subjects of Neutral Stut< s 


738 

730 

713 

743 


VII. Sert^ices to BeUignents 

353, Pilotage 7t5 

354, ^ Transport on th^ part of Neutrals 740 

355, Transport on the part of Neutral Nationals 74H 

355. Information reganling Military and Naval Op<'ration‘» , , .717 

35604 Aerial Olwervation from Neutral Territory . , , ,751 


VII L Violalwn of NeuiralUy 

357. Violation of Neutrality in the Narrower and in the Wider Sense of 

the Term 

358. ViolatioQ in contradistinction to End of Neutrality 

359. Consequences of Violations of Neutrabty . . - • • 

369. Neutrals and Violations of Neutrality coinmitUHl by a Belligerent , 

361. Coses of the General Armsinmg and the Dresden . . * . , 

362. Mode of exacting Reparation for Violations of Neutrality A 

363. Negligence on the part of Neutrals ; , 

363a. Laying of Submarine Contact Mines by Neutrals . .1 

/IX. Bighl of Angary 

^ 364. The Original Right of Angary 

365* The Modem Right of Angary , 

366. Ri^t of Angary conoeraing Neutral Bolling Stock . . • * 

36’7* Rlgfat of Angaiy not deriving firom Neutrality , . , , 


751 

752 

753 

753 

754 

755 

767 

768 


769 

761 

704 

704 



THE SECOND VOLUME 


U 


CHAPTER III 

BLOCKADE 


I, Conception of Blochade 

SECT. PAGE 

Definition of Blockade . . * . . 768 

369. Blockade, Strategic and Commercial ... 76d 

370. Khtckfulo to be Universal as regarda Vcgscla excluded 770 

371. Blockade, Outwards and Inwards . . 771 

372. What Places can l)o Blockaded .... 771 

373. Blockade of Rivers 771 

373tt. Blockade of Straits ...... 773 

3736,. Blockade of Canals ..... 773 

d74. JoRtification of Blockade 774 


II. KeialMitnerd of Blockade 

tiompotenco to establish Blockade 

376. Declaration and Notification of Blockade 

377. Length of Xmio f Kgresa fX Neutral Vesaels 

378. Knd of Blockade 


III. EffecUvenru of Blockade 

379. Kflective in contradistinction to Fn titious Blockade 778 

3H0, Condition of Kffcctivcness of Bl(»ckade . 4 779 

3Sd4, Instruments of Blockade , . . . ♦ 780 

iWU6. Biockude by Aircraft 781 

381. Amount of Danger which rrcales Eflectivencsa . 782 

382. (Vacation of KfToctivenesa 782 


776 

776 

777 
777 


TV. Breach of Blockade 

383. Definition of Breach of BU>ckade . . ... 782 

384. No Breach without Notice of Blockade ..... 783 

385. The Fonner Prav*tioe as to what constitutca an Attempt to oreak 

Blockade 784 

386. When Ingreas is not con»idore<f Breach of Blockade . . . 787 

387. Wb^n Egress ia not conaidcrod Breach of BhH'kadc . . . 787 

388* Passage through Unblockailed Canal no Breach of Blockade . . 788 


V. Cnmtqxiencts of Breach of Blockade 

389. Capture of Blockade- running VweoD . 

390. IVoalty for Broaoh of Blockade 


i VI. The So^CAilled I^ng-Disiances Blockade 

390a« The l/ong*Distanoo Blockade in 1016-1918 . . . .791 

3906. The laolation of the Central Eropirea during the First Wwld War 798 

The Long-Dietanoe Blookado in the Second World War . 795 



lii 


CONTENTS OP 


CHAPTER IV 

COKTRABAND 
L Conce^ion of CorUrabaiid 

SJSOT, ^ 

Deiinitioa of OoDtraband of War 

3D2. Absohito and Conditional Oontnilwind, and Free Arlu'los 

393. Articles absolutely Contraband 

394, Articles conditionally Contraband 

393. Hostile Destination essential to Contraband .... 

390. Preo Articles 

390a. Articles destined for the use of the Carrying t?r to aid the 

Wounded 

397. Contraband Vessels 


II. Carriage of CofUrabarui 


398, Carriage of Contraband Penal by the Municipal Iavt of lt(‘lligcrt*rU« 

399. Direct Carriage of Contraban<l 

'^-400. Circuitous Carriage of Contraband (Doctrine of Continuous \ oyago) 
\l401. Indirect Carriage of Contraband (IXictrine of (’ontmuoiw Trans- 
portation) 

The Case of the Bundesroih 

, Continental Support to the Doctrine of (’ontinuoua I’ransiiortation . 
The Doctrine of Continuous Voyage, and the Practice during the 
First World War 


Ill, Consequtnu^i of Carriage of ('onUubuml 


404, Capture for Carriage of Contraband ...... 

40.>. Penalty for Carriage of Contraband ...... 

406. Penalty for Carriage of Contraband accoixbng to the DcrUration of 

London 

406a. Seizure of Contraband wiih<iUt Seizure of the V’cttec i . 


CHAPTER V 

' VN NEUTRAL SERVIUK 

L Tht IHfferent Kiftds of VnmiUral Service 

Unneutral Service in general 

z' 408. Cairiago of Persona for the Knemy . . . , 

409. Transmission of Intelligence to the Knemy . 

410. Unneutral Service creating Knemy Character 

II, Cons&iiunces of VnnetUral Smnee 

411. Capture for Unneutral Service . 

412. Peiialty for Unneutral Service 

413. Seizure of Enemy Pemoiu and Despatches without Seizure of Vessel 

413(1. Sdaure of Enemy Reservista ^ 


FAua 

799/ 

801 

802 

H06 

809 

811 

811 

812 


813 
S14 
816 - 

818' 

819 

820 

821 


823 

824 

828 

829 


831 

8:13 

H37 

839 


841 

841 

843 

840 



THE SECOND VOLUME liii 

CHAPTER VI 

VISITATION, OAPTURE, AND TRIAL OF NEUTRAL VESSELS 

1. Visitation 

SECT. ^ PAOK 

4U. Conception of Right of Viaitation a48 

415. Right of Visitation, by whom, when, and vvhcr© exercised . . 848 

410. Only Private Vostjols may lie visited 849 

417. Vosaeb under Convoy 849 

418. Mode of Visitation 851 

419. Stopping of Voasels for the Purpose; of Visitation .... 852 

420. Visit 862 

421. Search 853 

421fJ. Bringing Ve4*ik‘b into Port for Seai ch 854 

4216. Tho Navicert System 855 

422. Conaequencea of Resistance to Visitation . 856 

42.3. What oonstituU'S Kesistaiice ....... 857 

424. Sailing under En«my Convoy 857 

425. Resistance by Neutral Convo\ 858 

426. Dchcienoy of Papers 859 

427. Spoliation. Defacement, and (.k)nceHlment of Papers . . . 859 

428. Double and Faise Papers 860 

428a. (’all at an Knerny Port 860 

11. t'apture 

42^1, f iron mb and Mode of Capture . . . . • . . . 861 

430. Kdeot of Oapturt' 862 

431. IVstrnoiion of Neutral Prize.*? 863 

4.3la. Pent nu' I ion of Xcntial Prire-^ during the First Wuiki W'.ir , . 866 

432. Raiisom and Reeiipture of Neutral Pnzes 867 

433. Heleaso afU^r Cnpluro ........ 868 

III. Trial Captured Se.ihal IV^^cb 

434. Trial of Captured Voiwls a Municipal Matter .... 869 

436. R<rsult of Trial 872 

4.35a. Trial of Captured .\irt raft • 873 

436. Trial ellor Coiielasion of Peace ...... 874 

437. Profests and (’laiiUH of Neutrals after Timl .... 875 

43S-447, Pro|ltaals for International Prize (Nnirts .... 876 

447a. International 'IVibimals and Present Position of Prize Iauw . . 877 

AppKNua. Table of Ratifications, Adhesions, and Denunciations in 
rospoot of the Conventions signwi at the Second Hague Conference 
on Octoljwr 18, 


INDEX 


. 885 




PART I 
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CHAPTER I 


AMICABLE SETl'LEMENT OF STATE J)IFFERENCES 


I 

STATE UIFFERENC’ES AMI) THEIR AMICABLE SETTLE- 
MENT [N GENERAL 

fclmhey. No. 301 -('lluianii, 148-150 -Bulmmncq in HoUzendorff, ir. 
pp. 5 12 §§ 105-107 Uu ler, ii. § 57— Faucbille, §§ 930-930 ( 1)— 

JV^pagnei, Nu 0*0 Bradiri-Fodert*, vj. Nos. 25K0-2583 — Calvo, in. 

§§ 1070-1671 -Fjorc, li Non, 1192-1198, and Code, No. 1251-~De Ixiuter 
u. pp. 101-109 -11} do, 11 . 552 585- J.^utorpaoht, The Functwn of Law 

ptmtoi Zur L(hrf ton den IStftiUrledti^uhtf^imttdn dts Vol- 

ketrechtJf (19(H)) Aiitfuairt, 29 (1922), pp. 23 58, and pp. 258, 259-- T. \V. 

Balob, Lerjol and i\diiic<il Qfustwns l/eive^n Saturn (1924) Oereti, La 
UUelu ijiundiai degh inlfrKozwnali (1929) - Morgonthaii, Ixi notion 

du ‘ p^dtlviu^ ' et It throne d( 9 dijferends tnifniuhrmalix (1933)’-Bluhdora 
Kinfuhruug tn da4 atujeuaudh I (Utrifchi (1034). pp. 186-243— Oihl, /n/«r- 
nattonal LeyiMion (1937), pp 77-1 In -Adimdlor, Dtc MiedttgtncJds- 
harhed ndt JSU (1938), pp. 55 121 Vortijl in /?/, 3rd bat, 6 (1925), 
pp. 732 759- (’ll, do \ inm Iut. ibui,, 9 (1928), pp. 68-87 -Fischer Williams 
ID ItdernaluiUal Afjatii*, 7 (1928), p]). 94 120- bvtomi^re-FerramOot'tp in 
R.a,, 36 (1929). pp. 416 451, and 41 (1934), pp. 1 48-178- - Bru '’y m 
FfMi m.'. of Peart , 3 ^1929), pp. 278-298, and 4 ( 1930), pp. 39-59- the same 
in Journal of ih llrituJi Iniiitule of I nit i miiuvial (1925), pj 227-242, 

in (Whtll Lmr (JuarUrly, 13 (1928), pp 397 it «h< 1 in Vtrgma Law 
Hnteu (1930), pp. 537-545 tiuKgonheHu in /.,<> 11 (1931), pp. 555-578 

- -JviIvimIi in Hague Hecual, 1933 (n.), pp. 133-1 39- -KeLen in Z,o,R,, 12 
(193^), pp. 57l.(>08, and in UJ , 3nl ser . 15 (1934), pp 5 24— Bruns m 
Z.o.r., 9«(1939), pp. 627-645- Sohin m AJ., 38 (1944), pp. COl-TlK). 

And Hee bibliogrnph) on ji. 5 (n.). 

§ i. Intcrnalioiial diirpronoos can arise from a \ariety 
grounds. Tlioy arc generally divided into legal and political. 

Legal differences arc those in which . c parties to 
dispute base their rcsiMJClive claims and contentions onencta.* 
grounds recognised by International Law. All other con- 
troversies are u.sually referred to as political or as conflicts 



4 AMICABUS SETTLEMENT OF STATE DIFFERENCES [§ 1 

of interests. This distinction is, for some purjtoses,^ 
theoretioaily correct and of practical importance. But it 
is controversial whether it can properly be resorted to in 


I The distinotion between legal and 
political difiputes u nsuaily referred 
to aleo as the distinction between 
justidable and non< justiciable dis^ 
pates, or between disputes as to rights 
and contacts of interests. It has now 
become part of positive International 
Law as embodied in various instru> 
meats of oacihe settlement. It formed 
part of tne great number of arbitra* 
tion treaties concluded before the 
First AVorld War and incorporating 
the formula of the Arbitration Treaty 
of ldl>3 between Great Britain and 
France, in which it was agreed to 
submit to arbitration disputes of a 
* legal nature or relating to the inter- 
pretation of treaties * (see below, 
§ 17). It is now embodied, at least 
in form, in the Optional Clause of 
Ardcie 36 of the Statute of the Court 
(see below, § 25ae), in the General 
Act for the Pacific Settlement of 
International I>iaputee (see below, 

{ 25aj), and in most other treaties of 
pacific settlement. For a survey of 
these treaties see Lauterpacht, TAe 
Function 0 / Lair, pp. 2^-42, and 
Systematic Surrey oj Treaties for the 
Pacific Settle menl of /nternatiorial Dis- 
putes, 192S’I94S (Coin piled by thf‘ 
Secretatiat of the United Nations, 
1949) (subsequently referred to as 
Systematic Surrey, IV2S-I94S), pp. 
3-11, 69-70. 

There are only wery few^ treaties of 
pacific settlement which disregard 
altogether the distinction between 
legal and political disputes and in 
which the contracting parties agr<^ 
to submit all controversies, without 
reservation, for judicial settlement. 
tSee, for instance, the Treaty of 1931 
between Siam and Switzerland (Sys- 
tematic Survey^ p. 903), lietween 
Colombia and Peru of 1934 {ibid,, 
p. 1073), between Colombia and 
Uruguay of 1941 p, llStO and 
the Cbinese-Pbillppine Treaty 01 19*i7 
(printed in LL,Q., 2 (1918), p. 192). 

The distinction brtween the two 
principal categories of disputes can 
ha and has been understood in at least 
three meanings : (1) It may be based 
on the view that some disputes are 
politicid or non-JusiSciable because 


owing to the defective development 
of International Law they cannot be 
decided bv existing rules of law ; 
(2) it may be grounded in the opinion 
that certain wsputea are * pobtical ' 
inasmuch as they affect so vitally the 
independence and sovereignty of 
States as to render unsuitable a deci- 
sion based exclusively on legal con- 
siderations ; (3) it may have refer- 
ence to the attitude of the party 
putting forward a claim or a defence. 
According to the last test only those 
disputes are " legal ’ in which the 
parties admittedly base their claim or 
defence on existing law, while dis- 
putes which are admittedly concenied 
with a claim for a change in the law are 
disputes as to * conflicts of interests/ 
ana as such political and non-justici- 
able. It 18 clear that a dispute which 
is * legal * or * justiciable * by virtue of 
one test may be * pobtical * by refer- 
ence to any of the other tests. 

There is a growing disposition to 
admit that the first of these tests is 
unscientific ; that it is contrary to the 
fundamental legal pnnciple which 
forbids the judge to refuse to give a 
decision on the ground of alleged 
absence of law ; 1 hat it is not in keep- 
ing with the practically uciliniit^ 
terms of Article 38 of the Statute of 
the International Court of Justice 
(see bclow% § 26«r) ; and that it 
is refuted by the experience of inter- 
national judicial settUment, which 
shows no instance of refusal of 
adjudication on the ground that 
there were no legal rules available. 
HimiJarly, the test based on the relative 
importance of the controversv, even 
when coupled with the oatuerment 
upon the tribunal of the jiowor to 
determine whether a aispuUl is ‘im- 
portant*, is now increasin|1y con- 
sidered as unsuitable for detfrmining 
the obligation of judicial sottlhment in 
any particular case. The th^rd test, 
which is purely subjective [and re- 
gards the attitude of the parties as the 
decisive factor, has a great number of 
adherents and finds support in the 
language of the General Act and of 
numerous other instnimeois. . 

It cannot be denied that the re- 
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treaties uf obligatory pacific settlement for the purpose of 
determining which disputes are and which are not included 
in the obligation of submission to binding judicial or 


arbitral procedure. 

Utionfl of StAtos 9bow hituations in 
which openly or impliedly 

demand a change in the oxmting law, 
and that iuternational society ought 
to provide for more ellective means 
than exist at present to cope with con- 
flicts of this description. But the test 
based on the prisHibility of such ciaiius 
being put forv ard <'annot bo used as a 
basis of the distinction betwf ^‘11 ' jus- 
ticiable ' and ‘ nou-justiciable * dis- 
putes in inatniinonts providing for 
obligatory »<'ttlement without largely 
destroying the object which they are 
believed to purKue. The adoption of 
that tCvSt would mean, intrr alia, that 
in each ease of a controversy as to 
whether a disjmte covered by the 
undertaking of obligator^' jiidieial 
settlement, the o]»inion of the in- 
terested party, and not the content 
of the treaty, would be decisive for 
answering the question whether the 
obligation of the treaty applies to the 
particular ilispute. 'rhis would mean 
in fact a denial of the duty of obli- 
gatory judicial settlement. 

Although the distinction, in treaties 
t)f obligatory judi(iHl settlement, be- 
tween disputes which art* and disputes 
which are not 00 %'ercd by that duty, is 
firmly enib«*dded in existing treaties, 
that fact is by no means decisive 
for the appreciation of the juridical 
value of the traditional distinction 
a« j>art of inslrumenta pmviding 
for obligatory settlement of disputes 
'rho vanous forms of llic distinction^ 
between legal and [v>litical (or justi- 
ciable and non justicialile) disputes 
may bo of niterest for the ntudent of 
the political and historical aspects of 
inlcniatioiml relations ; they may bo 
useful in drawing attention to the 
neceaaity of providing mewiis for ad- 
justing International to chanc^’« 
in international conditions ; and they 
may be of value for intimating to 
.<itat«8men and wntom which disputes 
ought, by spetdfio reservations, to be 
t'xemptWl from the purview of tho 
duty of obligatory jududal settlement. 
The object which that distinction 
cannot poaaibly fulfil is to provide a 


test of whether a particular dispute 
18 covered in an existing treaty by 
tho duty of obligatory judicial settle- 
ment. This means that the distinc- 
tion in question cannot with any 
degree of usefulness form part of 
treaties of obligatory judicial settle- 
ment. On the other hand, ita effect 
has been to introduce an clement of 
disintegmtion into the obligation 
which these iiistniments profess to 
contain. 

It will be nottxl that, as shown by 
a number of t rmties (see below, § 
the securing of the prooe<lure con- 
ciliation is in no way dependent upon 
the adoption of the traditional dis- 
tinction. 

In aildition to the literature at the 
beginning of § 1, the following selec- 
tion is Hubrnitted from the vast 
literature on the subject : Lorimer 
in Balcb's Internalwnal Courts of 
Arbitration (1874), pp. 28-38; West- 
lake, i. pp. 350-38^ ; Hyde, ii. §§ ftflO- 
561 ; Bararidon, pp. 202-207 ; l^m- 
nuisch, Hcchlskraft iniemaiionaCer 
^'cAieJsspri/<‘hs (1913), pp. 43-49; 
Strisower, Utr Ktitg und die Toflsr- 
rrebtsordnung (1919), pp. 56-68; 
Brown, Int^rnationaf Society (1923), 
chap. vii.. and in A.J,, 15 (1022), 
pp. 254-259 ; Fiaoher Williams, f hap- 
(era Off (^urrent Inttrnatioml Lav and 
the League of (1929), pp. 34 57; 

the same, yn/ernnfiowi/ Change, and 
Inter mdional Peace (1932), and in 
AJ,, 15 (1932). pp. 31-36; Lauter- 
pacht in Hague Recueil, 1930 (iv.), 
pp. 499-653. and in P.Y„ 1930, pp. 
134-157 ; Morgenthau, Die inUma- 
tionale Rechtspffcge (1929), pp. 37-98; 
K<‘l»en, Thr Law *f the fruited yoiions 
(1950), pp. 477-4S1 ; Schindler in 
Hnguf Itmirii, 1928 (v.). pp. 2t>4- 
279, 1933 (iv.), pp. 280 2S6, and 
the same, the Srhirdsgt rickisharkeiC 
srii 1914 (1038V pp. «i2-n8 ; (Guggen- 
heim, The •' rid Crisis ((Geneva 
Institute of International Studies, 
1938). pp. 2tH>'226; Proceedings^ 
1916, pp. 78-95; 1924, pp. 44-83; 
Annuane, 29 (1922), pp. 23-58, 258, 
259; 33 (2) (1927), pp. 669-833; 
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CUims for § 2. Claims for the change of existing law cannot usefully 
be the object of a binding decision by virtue of an obligation 
undertaken in advance. But the methods of dealing with 
disputes of this nature may be the subject of obligations 
imdertaken in treaties of pacific settlement or in general 
instruments providing for remedial or legihlativo action of 
the organs of the international community. As such they 
properly fall within the purview of International Law. 
Amicable § 3. Political and legal differences can be settled either 
toting* amicable or by compulsive means. Mo.st State.s have 
tkmto now undertaken wide obligations in the sphere of oom- 
rirriet pulsory judicial settlement. The majority of them arc 
dement of bound by the obligations of the .so-called Optional Clause of 
the Statute of the International Court of .lustice ' and even 
more comprehensive commitments.® But these instruments 
do not substantially affect the rule, o.xprcssly affirmed by 
the Court,® that no universal international legal duly as 
yet exists for States to s«‘1tle Ihcir difli'rcius's through 
arbitration or judicial proco.s.s. 


11 


NEGOTUTION 


Twis«, ii, J4 — Lftwrence, § 22(>- -Moorr, \ii. § I00< 7’«ivlor, §vj 351* 3fi0 - 
Hefiter^ § 107— Bulmenncq in IloUzeridorJf, iv pp 13 17 -Ullnui'in. § 151 
— Fauchille, §5 Def»pagnet, Nos. 470 aiul 477 -Pradier'Kotlt^Te, 

VI. No8. 2584 2587 — Rivier, a. § 57 -('alvo, in §§ 1072 1080 —Martens, a 
§ 103-— N>’9, II, pp. 539 642 -Hyde, a. § 552 Kohn. 54 50 -Iloijfr, 
pp, 2*25 StoHell, pp 3'H lOO Kaanik m HI , 3rd , 14 (IM33), 
pp. 89-95. 


The 

Object of 
Negotia- 
tion, 


§ 4, The simplest means of settling State difl'ercHces, and 
that to which States as a rule resort IsTorc thiy mfike use 


35 (1) (I02tf), pp. 4«7-498, and .^'5 (2) 
(1929), pp, 170-183; (Vtlw^rg in 
R.L, 3nl Bcr., 6 (1926), pp, 155*150; 
Mulder, iM., 7 (f920), pp. 555-570; 
Hofttie, tM,, 9 (1928), pp. 205-281 ; 
Brand in Z.o.V , I (1929), pp, 26-31, 
Whitton and Brewer jn it.,/., 26 
(1931), pp, 445-468 ; liunddtem in 
RJ., 3rd »©r., 16 (1934), pp, 377415 ; 
Gthl in Acia ScandimtncOt 8 (1937), 
pp, 67407; Jeaaup in Waout Law 


Ueneu% 12 (I9t7), pp, 273*291 ; 
Briggs m Pnfceedxr^i, 194S, 
pp. 42*53. Oil tiu* .settirinent of 
disput<\s Udwt'cn intematidnal ngen* 
(Hi« see Ufiink#' in Thf irbUrnitm 
Jrmrnalf I (1046), pp. H5455. 

* Sec below, J 25a^, 

* See below, 5 26fli;. 

* See below, 1 12 ; and mi F.CM.J,, 
Seriee A. No, 2, p, 16. 
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of othor meanH, is negotiation.^ Indeed, tho great majority 
of treaties of pacific settlement recognise it as the first step 
towards the settlement of international disjmtes. Most 
treaties make a failure to setth) a dispute by negotiation a 
condition precedent to compulsory arbitration or judicial 
settlement. Negotiation figm*es first among the means of 
settlement enumerated in Article 40 of the Charter of the 
United Natioius as incumbent upon tlie parties prior to 
invoking the jurisdiction of tlio Security r>)umjil. 

Tlu* lnt(‘r 'American Treaty of Rccipnj(‘al Assistance of Sep- 
Unuber 2, 1047, establishes an ‘Organ of Consultation,’ 
but the object of that bod}^ i.s to carry into (effect the pro- 
visions of the Treaty in tlie matter of pacific settlement. 

Us ])urpos(‘ is not primarily to hv a channel of consultation 
iK'lween the paities t<* a (li.spiite. 

§ 5. One of the commonest ob.sta(*les preventing the Ascertain- 
suocessful settlement of a dispute by moans of negotiation 
is the difficulty of ascertaining the precise fa(‘ts which have 
given rise to tho dispute. Herein lies the value of bodies 
such as the International Coinmissionh of Inquiry under 
Hagiu* (Convention I., or the IVrinanejjt Commissions of 
Inquiry uniler the so-called Bryan ‘cooling-off’ Treaties.^ 

§ fi. The effect of negotiation may be to make it apparent Effect of 
that tlie parties cannot come to an amicable understanding 
at all. But frecjiiently tlu‘ effect is that one of the parties 
acknowledges the claims of the otlier party. Again on 
occasions, negotiation ^esuIt^ in a party, although it does 
not acknowledge its <>p[Hjneni‘s allegetl rightvS, waiving its 
own rights for the sake of [leaee. And, lastly, the effect of 
negotiatjion may he a comjnoiuise.^ 

§ 6a. A npmher of treaties provide for consultation among Consult*- 
the contracting parties. Thus iu Article VIT of the Nine-^®^* 

* Sec aJmo, \ ol. I. §§477-tS2, where Hum ever, the Court has rejected th« 
nej^ohation in general w discussed, view that the requiri'iuent of negoti- 
Not© also the Marrmmalh aUon must be regarded as iniphed in 

fWesswws cose, l\C I.J., iSerir's A, all ckuscs conferring jurisdiction upon 
No. 2, pp. 13* 16 and 01-66, anti Judge it : P.C>1. J., ‘cs A, No. 6 (Gfrmatiy 

Moore’s definition of negotiation at \ /Wiiwd), p 14. Sec also Series C, 
pp, 62-63. And sec FeinWg, L<i No, 9 (i.), up. 32, 74. 

jurnfiefion C(m PermatunU rfe * Stv Mum, § Hr. 

JtwfiVe Jnkrnatwnak danji le * See Hill. 7’Ae PvMk Int^rRaiionul 

iU$ MandaU (1030), pp. 114 121. Ooti/erenctf (1929), pp. 206-218, 222. 
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Power Treaty of February 6, 1922, concerning China, the 
parties agreed that ‘ whenever a situation arises which in 
the opinion of any one of them involves the application of 
the stipulations of the present Treaty, and renders desir- 
able discussion of such application, there shall bo full and 
frank communication between the Contracting Parties con- 
oemod.’ ^ Similar provisions for consultation, although not 
altogether luiknown before the First World War,* became 
more frequent in the period preceding the Second World 
War.® Thus in Article 4 of the North Atlantic Treaty of 
April 4, 1949. the Contracting Parties agreed that they will 
consult together whenever, in the opinion of any of them, 
the territorial integritj", ijoliticul indoj)endenco or security of 
any of them is thniatened. The legal effect of .such provisions 
is not always clear. These midertakings occasionally ixTer to 
consultation as a means of framing a common j)oliev or atti- 
tude irrespective of any existing controversy b(*tween the 
parties. In so far as provisions for consultation are int('nded 
to facilitate the settlement of dispute.s between them, the 
legal effect of such provisions is indistingui.shable from that 
resulting from the obligation to enter into negotiations.* 


Ill 

GOOD OFFICES AND MEDIATION 

Phillimope, in. §§ 3-^5 — Twiss, n. s 7- -Lawrenty?, § 220 Moore, \ i\. §§ KK)510fi8 
— Herahey, Nos. 306-308 ~Ta>lur, §§ 359-300 -hhinW hli, §§483 487-- 


§§ 107-108— Bulmerinrq 

^ Hudson^ Legidaiion, li. p. 827. 
In reliance on that Article l^lgium 
convened in October 1937 the 
Bmasels Conference to deal with the 
situation resulting from the invasion 
of China by Japan, The latter, 
althooch a signatory to the Treaty, 
refused to attend. See Documents, 
1937, p. 703. 

* For some examples see Kune in 
friedenswarte^ 39 n939). p/22. 

* For instance, in the Pan-Amcri* 
can Conventions referred to below, 
p. 15; and in the ill-fated Anglo- 


inJloUzend/jrff, jv. pp. 17-30 -Ullmann, 

(iormari Pot hirst inn of ^funich of 
Sopteml>or 30, 1938. m whioh the 
reprosoiitativ OH of thf two oOuntru\s 
‘ rrsolvod that the method l>f eon- 
sultation nhaU he the method adopted 
to deal with any other questions [i.e, 
in addition to the OsrechoSlovak 
settlement] that may eonoem i>ur two 
count ries. ’ Stn? Schi ndler, Die prAisds- 
gertchlsharkeit aeU 1914 (193h), pp, 
201-204, 

* For a symposium on Consultation 
see Friedensumte, 39 (1939), pp. 1-52, 
See also Antelo, La UerUea cansni- 
kUiva en el Derecho Oenits (1939). 
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§ 7 ] 

§§ 1/^453 ^'FftochiUe, §§ 932 (l).943~-De8pagnot. Noa. 471470-^Prftdier. 

F()d^r6, vi, Noa. 2538-2593 —M^rignhac, i. pp» 420*447 — Rivier, ii. | 58— 

Nya, li. pp. 643-546- 4Jalvo, ili. ^ 1(582.1705- Fiore, ii. Noa. 1190-1201, 
and Code, Noa. 1263*1267 - Martcna. ii. § 103— Hoijer, pp. 26-79 — 

CYuchaga, §§ (569-686— Rolin. §§ 57-60— Hyde, ii. §§ 563-656— Hack wfni:b, 
vi. pp. 21-01 — Sfcowell, pp. 604-609- Keith*«i Wheaton, pp. 661-554 — Holla, 

7'Ae Peace Confertnce at The Uagm (1900), pp. 176-203— Zamfiresco, De la 
mMintion (1911)- Lammaach. Die I^re xon der SchiedegerichUbarkeit 
(1914), pp. 11-23— Melville, VermtUlung und gute Dienste (1920) — 

SohUcking, Da^ voIhrrfchtUche InMut der Vermxttlutuj (1923), pp. 1-53 — 

Politia in 17 (191(»), pp. 130.163-Sibert. ihd., 40 (1933), pp. 666-668. 

See aNo the literature referral to at the beginning of § llo. 

§ 7. When parties an' not inclined to .settle tlieir dillciencefi Occasions 
by negotiation, or when tliey have negotiated without 
ofTeoting an understanding, a third State ^ may be able to ami Medi- 
prociup a hcttleinetit through its good offices or its media- 
tion. Such a.ssistan(‘e may have been asked for by one or 
b<»th of the parties at variance, or it may hav»> been spon- 
taneously offered. Collective mediation is also possible, 

>e\eial Stat('> acting as mediators. Thus the protracted 
war Is'tween Boli\in and Paraguay was brought to a con- 
clusion largely owing to the joint mediation of Argentina, 

Brazil. Chile, llie United States. Peru and Uniguay between 
193.") and 1937.^ In tlie eonrse of the prolracted di.sputc 
between Holland and tlie Republic of ln<lone.sia the Secimitj- 
Council, in .\ugust 1917. resolved to tender it« good offices 
to the parties for the ]).ieific settlement of the dispute. In 
Xovemb<T of that year it app>inted a Committee of Good 
Offices, consi-ting of repjrsentatives of Belgium, Australia, 

.md the Uniteii State-,, to act on it.s Mialf.® Similarly, in 
th(' eonrse of tlie Pah'stiue, dispute the General Assembly, 
in Mav UU8, made pri)\ision for a Ignited Nations 
.Mi'dialor enlru.sted, inOr alk, with tlie function of pro- 


’ Or, it may be a<i<b'd. a iMtiien 
thereof. Thus tlio Inter Ameucaii 
Tn*aty (ni Oflieert and 
tion, Migned on ]>eremhfr 23, 193(5, 
provided that wiicn a controversy 
cannot be sett led by ordinary diplo- 
matic nuwne the jmrtie« may have 
reconrao to the* good offiten and 
mediation of an eminent eitiren of 
another American eounlrv, preferably 
oboaen from a list prepare<| \n aceord- 


jince a ith the pri) visions of the Treaty; 
IMicumniis, 1936, p. 6S6. 

* F<‘r details sec Tojmbee, Survey, 
1936. pp S 17 872, and DocumentSy 1 936, 
pp. 538-554. A» ^<> the part played by 
the fA*ag«e see ed., § 2r)d. 

* Su'nrdy Counnt, Official Records, 

Second Year, No. Sw also 

(Vdhns, The Vmied Saimuxanti Indo- 

{Intcffuiixonal CmaMwn, 
Mar<h 1966, No. 459). 
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moting a ‘peaceful adjustment of the future situation of 
Palestine,’ ' 


Hight and 
Duty of 


request- 
ing, and 
rendering 
Good 
Offices 
and Medi- 
ation. 

Good 
Offices m 
oontradis- 
tincUon 
to Media- 
tion. 


§ 8, As a rule, a third State has no duty to offer its good 
offices or mediation, or to respond to a request from con- 
flicting States for this service, nor is it, as a rule, the duty 
of conflicting parties themselves to ask for or to accept a 
third State’s good offices and mediation. But by special 
treaty such a duty may be created.* 

§ 9. A theoretical distinction exists liotween good offices 
and mediation. The difference between them is that, 
whereas good offices consist in various kinds of action tending 
to call negotiations between tlu‘ conflicting States into 
existence, mediation consists in direct conduct of negotia- 
tions between the parties at issue on the basis of proposals 
made by the mediator. However, diplomatic practice and 
treaties do not always distinguisli Itetween good offices and 
mediation. The American Ticaty of Pacific Settlement 
(Pact of Bogota) of April 30. 194S, while di'<liriguishing, m 
the above sense, between mediation and good office^-, 
enlarged the conception of lioth by ]iro\ iding that not only 
an American (lovernment hut also any ' eminent citi/en ' 
of an American State which is not a party to the dispute 
may act in that c^ipacity.* 


Good § 10 The Hague Convention for the Pacific S<-(tlcinent 
and*Medi> International Disputes * endeavouicd (in Articles 2-8) 
aUon to induce the signatory Powers to have recourse more 
frequently than heretofore to goial officcH and mediation. 
Hague Ar- (j) These Articles made it j-lear that States winch arc 
strangers to a dispute had a right to oiler good offices or 
tion. mediation, and that the exercise of this right mus^ not lie 
regarded as an unfriendly act. (2) (lood offices *and media- 
tion had exclusively the character of ailvicc, and never had 


* Ucflolution May 15, K4H. St*^ 
on the subject Uouwfl, Thf ( nttsfi 
A'altons and PaUsitne IJntermtwnal 
Coneilutiion, October 1949). 

* See, Article 8 ef the Pcacjc 
Treaty of Pan* of March 30, 1860, 
between Anstria, Franco, Great 
Britain, Pruiria, Euwiia, Sardinia, 


and Turkey. See also J i|!), below, 
an to the Hague Convention. 

* Artidps 9 and 11. 

♦ Meurer, i, pp 104*]2^9; 
L6monon, pp. 69 73 ; Wehborg, 
Kommentar, pp. 10-21 j Soott, 6Vw- 
fmnati, pp. 266-266. 
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binding force (Article 6). (3) The acceptance of mediation 
waa not (Article 7) to have tlie effect of interrupting, delay- 
ing, or hindering mobilisation or other preparatory measures 
for war, or of interrupting military operations when war 
has broken out before the acceptance of mediation, unless 
there should be an agreement to the contrary.* 

§ 11. The value of good offices and mediation for the Value 
amicable settlement of international conflicts, be it liefore 
or after the parties have apjmled to arms, is considerable. «nd Medi- 
The Hague Convention greatly enhanced tlie value of such*^*”*' 
a.ssi.stane<‘ by giving third States a legal right to tender 
it® The Dogger Bank incident of may be quoted 
as a <!aso bi which probable war wa.^ averted in this way, 
for it was tlirough the m<‘diation of France that 'Ireat 
Britaiti and Russia agreed upon the establishment of an 
International i’ommissi(jn of Inquiry.® The good offices of 
the President v)t the Cnited States of America were the 
means of bringing a war to an end by inducing Russia and 
Japan, in August to open the negotiations which led 
to the conclusion of the Peace of PorUmouth on Septeml)er 
190, ■). The Oliarter of the United Natioi^ gives to every 
Memix'r State, as well as to the Secretarv-dencral. the right 
of invoking the collective mediation of the United Nations 
by bringing to the atKmtion of th<> Security Council or of 
the Genenvl Assembly any di-'])ute or any situation which 
might lead to international fnction or give rise to a di.spuie * 


' Thiwe prwvisionR of the Hai^ue 
Convention htt\e not been HU[HT‘'edotl 
by Rubdequent and uid<H unclcital^ 
ing». Thuts the Fur Ad\]«ory 

Committee oonjititutisj by tlip League 
of NHtioutt in connection with the tlis 
put« bctwecn*China and dapan held 
in 1937 that there wore applicable 
to the diapute. among others the 
varioua proviniona of Hagin* ( onveu 
tion No. I,: 1937, p ti92 

fn the indictment, in 1915, <»f some 
major (lennan war eriiiimal« iH'fore 
tho International Military Trihuiial 
in tho matter of ermioa against the 


the fir'l charge was thaij in 
Molatuui of the Hague Ooi /entions 
of 1899 and llM^T ft>r the Paeitic 
Settlement of International Disputes, 
(iermany resorted to war without 
hdMiig first attempted to settle her 
dib|)ut(‘.s by the pacific moans pro- 
\ ided b\ these Conventions. 

* See the eases of metiiation dis- 
e«.ssed by ('alvo, ni. §§ 168M700, and 
Fauehille, §§ 936-942 (19) 

* vSe© below. § lIMn,), 

* Articles t and 35. And sise 
below, |§ te stq. 
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CoQoiiia- 

tion. 


IV 

CONOILIATION 

FauohiUe, S§ 970(6)-9:0(10), a70(M)-970{56)- Sii»rf4, jj 320 330 - Ltet. 
§ 52- (iusjjcnhoun, pp. ()88-702- Baiandon, pp. US-MS, 107-171, 177- 
183--Hud9on, Ptrmatunl Couil, pp. 37-41- Lrtiitfrpa^’lit, Tit Fu^liov 
of Lau\ |ip. Hoijcr, pp. 70 KKV U\(lo, ». §§ 507-5otS- (ianior, 

Developments, pp. tVO 58h Lamiuajsi'h, Das yulhnuhi nach Jem Kiiige 
(1017), pp. InlenxQiiomil Jiflattohs (1022), pp. 

-tS^huokmg, this ViJkerreMu'he Insidnt Jtr 1 1 tr/fttf/u»g (HVJH) Brnwii^ 
LaconctiuUum inUrruiimalt (}9itl)) --I jc O ou/do Saint IScjne, [jaconcihation 
iniemationah {1930)-- U&bicht, iW-irar Treaties for the Pacific SeUlemni 
of Intemaiional Dispuies (1931), pp, lOOMO.'U -llill, International Com- 
miWon4 of Inquiry and Conc\UcU%on (International Coneilmtion Pamphiot 
No. 278, March 1932) — Vulcan, Ijo concihalion dans le droit international 
acluel (1932)— Kfrenioll, Les traith irUernationaus' de cvnciliatwn, 3 voh. 
(1932)-'the same m 15 {1930), pp 308 380. m Hague Reeuctly 1927 
till.), pp. 5-147, 59 (1037) (i.), pp. li)3 212. ami in ILL, 3ni acr.. 0 

(1023), pp. 878-895- -Schindler, Die Rchiedsgero hhharUtt f>nt 19 N (1038), 
pp. 176-193, and in R,L, 3rd Her., b {1925), pp S16 S75 -(iuige, ibid ^ 7 
(1926), pp. 633 676, and S (1027), pp. 58-lOtj Kostworowski in Annuaire, 
33 (2) (1027), pp. H:i5-874-MakowHki in RM , 31 (1927). pp 273- 
308”~<.'h. de Viagcher in /?./., 3rfi her,, 7 (1028), pp 3,3 8l, 213 262 - 
Rucgger, iW, 10 (1929), pp. 9M0H -H\(le in U 1029, pp. 90 IH». 
and in Proeeedtngs (1929). pp 111-157— Ke\el in R (f , 38 (1931), 
pp. 604-007- “Uellqm4 in AJ., 2o (1932), pp 70 80 Montague in 
HJ. (Pans), 22 (1938), pp. 5<l-lO*l ^usttnyUic JSuntff oj 'jyfaiifs f>r th* 
Paeific SftthnHnt of International DtsjnUts, 19LS 19 h (ifnipilnl l*> the 
Secretariat of the Ignited Nalum'i, 1949. -•ub*i< qiuntU n fcrn^ii to as 
Systematic Sumy, I92h PUS), pp. 130 2Mk Ami soc the lilrrahin* at 
the beginning of § 2o<iA. 

§ lla. (Jom-iliation is the procos-s of sottlhifi a dispute by 
referriu}' it to a eorjimi-ssion of persons whose task it is to 
elucidate tiic facts and (usually after hearing tlie parties 
and endeavouring to bring them to an agreement) to make 
a report containing proposids for n settlement, hut whioli does 
not hare the bindijig character of an aw ard or jddgmcnt. 

Historically, conciliation may be regarded as a d<A'elop- 
ment out of the International Commissions of hupii^' and 
the Pennanent Commiasions of the so-called Bryan ‘ cifoling- 
ofiF’ treaties, which we are about to discuss. (>)nci|]atiOTt 
stands half-way l)etween, on the one hand, the pitKJess of 
reference to one of these Commissions, and, on the other, 
the processes of arbitration and judicial settlement, whioli we 
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shall disousB later. It diffem from Comnimions of Inquiry 
in tbat'tbeir main object in the elucidation of the facts, in 
the hope that, once that difliculty hae been overcome, the 
parties will of their own accord able to settle the dispute ; 

whereas the main object of conciliation is to enlist the active 
services of a commission of prsons in bringing the i)artie8 
to an agreement. It differs from arbitration and judicial 
settlement in that under conciliation the parties are under 
no legal obligation to adopt the proposals for a settlement 
which arc suggested to them ; whereas a legal obligation 
exists to comply with the award or judgment of a duly 
constituted tribujial. 

It is also desirable to distinguish conciliation from media- 
tion by confining the term ‘ mediation ’ to cases whe^’e a 
third Stale endeavours to bring the parlies together by 
conducting negotiations ladwcen them, and the term 
‘ cojioiliation to cases where the par1ie.s have referred the 
dispute to a body of persons primarih' for the purpose of 
an impartial ascertainment of the facts and a suggestion of 
the appropriate lines of a settlement. 

§ lib. I’lio contracting Powers of the H.igac Convention Inter 
for the Pacific Settlement of International disputes recoin- commi*. 
mended (.\rtielo 9 of that tonvention) that in the ca.se ofsionsof 
flisputes arising out of differences of opinion on points 
fact and involving neither honour nor vital interests, which 
the parties could not settle by diplomatic negotiation, ttu y 
should, so far as circum-stances allowed, institute an Intel - 
national t'oinmi.ssion of Inquiry ^ to elucidate the facts 
underlying the differenee by an impartial and conscientious 
investigation. The Convention of 1S99 laid only six articles 
(9-14) dll the subject. The Second Conference of 1907, 
profiting by* the experience gained by the Commission of 
Inquiry in the Dogger Hank “ c<isc, the linst occasion on 

* S<*« Herr, Die L'nUrsmhungi- LaroroBich. Ihe LeJire wit dei Stkitd*- 
hmmismnem der Uaagtr ynedens- genchtabarkttl (1014). pp. 224-239; 
iofi/<rsiiirn(10U) , Metircr, i. pp. 129- Hudson, Court, pp. 3U-34. 

166; QiggiM,pi). 107-170; L^monon, ® On Octobei 1. 1904, during the 
pp. 73-64 ; Wehbrrg, Kommeutar, Russo-Japaneso War, the Ruasian 
pp. 21-46: Nippold, i. pp. 23-30; Baltic Bret, which was on ite way to 
Scott, Confmneee, pp. 205-273; the Far East, fired into the Mull 
Peliti* in R.O,, 19 (lOK), pp. 149 188; fishing fleet off the Dogger Bank in 
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whioh a Commission of Inquiry was set up, remodelled the 
institution.^ The duty of the Commission is to investigate 
the circumstances of the case, and issue a report * limited 
to a statement of facta ’ and having in no way ‘ the character 
of an award ’ ; the parties are free as to the effect to be 
given to it. These stipulations are still in force as between 
the parties to Hague Convention I , and have also been used 
as a model in drafting some of the recent conciliation treaties 
which we discuss below. 

Bry»o § IJc. Different from thoisc Intei national Commissions, 
inspired by the idea underi^'ing them, are the Pei- 
miasion* maneiit Commissions of Inquiry constituted for difleiei)cc.s 
qmiy between the United States of America and a gieat number 
of foreign States * by the seiies of so-called Bi^an Aibitia- 


the North Sca» wfaf^reby two hsher 
men utre kiUetl and Lon*!iiderablo 
damage \tujb done to tieverai trawiera 
Great Britain demanded from Huatna 
not only an apology and ample 
damages, but hIbo ae^ere puniahmcnt 
of the officer re«pone<ibIe fur the out 
rage Ae HaaBia maintained that 
the hnng was caused b> the approach 
of acme Japanese torpedo boats, and 
that ahe could tlutcfore not punish 
the officer m command, the parties 
agreed upon the establishment of an 
International Commlbuioti of liniuiry 
This GommiBBion was chargtd not 
only to awertam the facts of the in 
cideiit, but also to pronouine un 
opinion concerning the ie8|x>nsibililv 
for the inculent, and lh< degier of 
blame attaching to ine reHp<mAibl( 
persons ITie commission (ondwtcsl 
of hve naval officers of high rank 
— one British, one RusHian, oni 
American^ one French, and one 
Austrian — and sat at Pans m beb 
Tiiarv The rejjort of the coin 

misaion stated that no torpedo Isiats 
had been present, that the o|)cning 
of fire on the pait of the Baltic ffcct 
was not justifiable, that Vlmirni 
Rostjestvenskr, tHe commander of 
the Baltic fleet, was responsible for 
the incident, but that these facie w< re 
*iiot of a nature to cast any discmlit 
upon the military qualities or the 
humamty of Admiral Hostjestveosky 
or of the peivonnej of hu squadron * 
In oooseqnence of the last part of this 


repoit. Great Britain could not insist 
upon punishment of the icnpoiwiblc 
KuNMari admiru), but liii^Hia paid i 
isuin of iiK^.ixX) to indomnin tin 
victims of the imideut ami tbt 
fanulus of the two deid hdunneu 
boc Martein, A U (J , 2ad r , 
3J, pp 64171b, LammaHch, Ihe 
Lehre xm der .s hxed<xgiricfUAhathii 
(1014), pp 236 330 

For other inslaiufs of * (ommis 
mon of Inqiiirv set up b\ hpuml 
tnat\ H(e tin cw of the TuugmiJio 
and othei brcudi vwh in tonnu 
tion with the detention of, and tiring 
ui)on, these vesacls Italian forus 
in the coiirw of the war with lurkc) 
in iyi‘2 (hcs* Suvtt, llfhju* ( ttmt 
Repffrt'i, 1st ser (BUb), pp 411, 
bl6) and the disc of tin Butdi 'ihip 
Tubiintia torjHdoed in Marrh BUn 
b\ a German snbrnanru, upon wliidi 
•thi < uinmia»ion re portul on 1 • bruarv 
27, 1022 ace I / . li. (1922) pp 
4 So 192 , and S<ott, IlA^gac f'ourt 

ports, *Jmi H( r (BH^) p 135 

* Sec’ \rticlf8 9 3b of tho (Amven 
tion 

* See above, vol i ^ oO, |nd J J , 
7 (1913), p 823. S (1914), p 565. 
and 9 (Bil5), pp 197 and The 
treaty with Great Britain w4s signixl 
on September 15, J9l4 (Trtsity Senes 
(1014), No, 16, Cmd 7714), aitd nf ified 
on NWmber 10, 19H See also 
SehOcking. Kermtff/tiii);. pp |23'1A3; 
Hyde, u. 5 65b t Scherer, Dwt Fer* 
^/etcAstN^r/oAren (1928) 
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tion Tueaties Higned at Wasliington in the autumn of 1914. 
These treaties were not all identical, but had the following 
features in common : 

The High Contracting Parties agree to refer all disputes 
which diplomatic methods have failed to adjust to a Per- 
manent International Commission for investigation and 
report, and they agree not to begin hostilities before the 
report is submitted. The Permanent Commissions are to 
Ik* composed of five members ; each of the parties choosing 
one of its own subjects and one citizen of some third country, 
and the fifth member, also a subject of a third tState, being 
chosen by common agreement Ijctwcen the two parties. 
The Commi.s8ion may, by unanimous agreement, offer its 
services in a dispute even Insfore the parties are competed 
by failure of diplomatic negotiation to resort to it. It« 
report has to be completed within one year, unless the 
parties limit or extend the time by mutual agreement. 
The parties, having received the report, arc to be at liberty 
to take such action as they may think fit. 

All the.se treaties were concluded for a period of five years ; 
they were, however, to continue in force at tae end of that 
time until tvu'lve mordlis after one of the parties had given 
notice of withdrawal Most of them are still in ojK'ration,* 

* A someth hat diffu'Cnt Inter Hitbicht, 1 , pp 954 068; D(/Cu 
national Conun was eit upon rm 102**, pp 240 *251 , Treaty 
by Argentina, iJraAil, and Chile, hy 051, Mudaon, w, 

ibeTreaty of Huenus Ayrea of 25, i\ p 2t>n. ^co aUo the Anti-vWr 
1915 »Soc the text of the treatv in IV t ol X(*u and (Vnci *ii 

AUarez, Ofat)d€ n t>8, and turn of Oitober 1035, which viob bind - 

0 , 22 (1015). p, 475 The t.enrrai mg upon a miml>er of Amenc n and 
Convention t)f Inti r Vmeriran <Vn ^ Kun^jX'an States, including the United 
dilation signed at Waahinglon on Staten of Ameruw * JjoettmitUSt 1933, 
tfanuary 5 J 020, pro\ phnl, in addition p. 476; A •/ , 28 (1934), Suppl., 
to the pnxedurt^ of for (on p, 79. Xec generally on eettling of 

oiUati(»n hy jierinanent tom diKputei* between American Statee. 

tittatuona e«itab)iabed b} the Trt'utv of \cpe8 and Pereira da Silva, Cnm- 
1923 at Washington and at Montt* fMeniairc du Pacte de la Soct^iif 
Video. ThoRo eominiHaion^i mnv ait dts ^aUnn-a^ ii. (1936) pp. 321-383: 
either on their ('»wn motion or at the Berner, /)if punMiiwenfaiHi-deAefi Frit* 
rc(]mtHt of a party to the dispute Stv damuch^ryngai^tragfi (1938) ; Oereti, 
Jciwup, SVrwufy (l*'36), Panarntrusamsmo e diritto infenwiew)* 

pp* 88 91, H>de in //,) . pp miif (1939). p» 118467, The Pan* 
192-110; Fiwher William#*, Wud., pp. American Conference of 1936 for the 
21,22 ; Hcgtt m AJ., 23 (1929), Maintenanee of Peace (a« to which eee 
pp 143-162; Munlock, , pp 278 Toynl>ee, S«n*fy, 1936, pp. 804-837) 
^1* The Convention ia prinU'd in introduced a further innovation in the 
23 {102tt), Suppl., p. 76; Treaty on Prorention of ControTMwei 
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In 1928 and 1929 the United States concluded a series of 
these treaties.^ A number of them * were brought up to date 
in 1940. 

The points in which they mark an advance upon the 
provisions of Hague Convention I. seem to be these : first, 
that there is no exclusion of disputes affecting honour and 
vital interests ; secondly, that the Commission of Inquiry 
is constituted in advance and is available when a dispute 
arises, whereas the Commissions of Inquiry under Hague 
Conv'ention T. are constituted ad hoc and when required ; 
and, thirdly, that the principle of the tnoratorium appears 
in the undertaking not to resort to hostilities before the 
publication of the report of the Commission,® a principle 
which we find embodied in Article 12 of tlie Covenant in a 
more devcloj^d form. 

§ 1 Id. There wa.s, from the loginning of the work of the 
League of Nations, a wide.spread feeling among many of 
its members that, without detracting from the conciliatory 
function of the (;Oimcil under Article.^ 11 and 15 of the 
Covenant, it wa.s necessary to devi.se means for the ealah- 
ILshment of sopie non-jtdxtiail* machinery of conciliation. 
Following the initiative on the part of the three^Scandi- 
navian States, as well as conciliation treaties concluded in 
1919 between Great Britain and Brazil® and in 1920 
between Sweden and Chile,® the Third Assembly adopted 


signed on December 23* 1930. In that 
Treaty the parties bound tbcmselFM 
to constitute permanent mixed corn* 
missions charged with the duty of 
studying * the causes of future (lifiQ- 
cnities and controversies ’ with the 
view to proposing measures tending 
to promote good relations between the 
parties: DotumniSf 1936, p. 585. 
And see below, § 1 W, as to the Pact 
of Bogota of 194H. 

* Some of the<ie treaties are printed 
in Habicht, &p, cU„ in AJ,^ 23 (1029). 
Suppl., pp. 197 ei and in 
nui^c Surrey, 192S-lb4S, 

• Namely, those with South Africa, 
Canada, Australia, and New Zealand. 
See 8 y 0 lmoik Survey, 1^8-1048^ 
pp, 1131*1137. The purpose of the 
amendment was to take into account 
the changed international status of 


the Douiiniwns. The Trcatiiw of lOU 
aero concluded on their l>ehalf by 
(ireat Britain. 

* See Kostoff, U moratoire de guerre 
n930), pp. 7*99. 

* The term ‘ non- political’ is not 

used bore m the ineanmg^of judicial 
settlement, but rather as indicating 
an expert, indepcndcmt, and non* 
partisan type of ooiicilmtion a4 com- 
pared with that conducted 1^ the 
Council, whose mom hors are m law 
representatives of their Stat^ and 
ae such are not always free ‘ from 
political lias and from the in^nee 
of political considerations not licces* 
sariiy connected with the me4t« of 
the actual dispute. t 

* April 4. 1919; 5. p. 40, 

* March 26. 1921): X.jV.T.A, 11, 
P.3&9. 
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a Resolution concerning concUiation. By this Resolu- 
tion ^ the conciliatory functions of the Council of the 
League under Articles 15 and 17 of the Covenant 
were safeguarded and reserved ; no universal commis- 
sion of conciliation was established, but States were 
recommended to conclude treaties with one another pro- 
viding for the establishment of commissions consisting of 
five members — two selected by each State, one its own 
subject, and the other the subject of « third State, and a 
president selected by these from among the subjects of a 
third State. This Resolution was, in effect, an attempt to 
decentralise the coneiliatkm machinery of the (\uincil of the 
League under the (Covenant. A number of conciliation 
treaties referring expressly to the Resolution of the Third 
Assembly were conchidcd,^ Moreover, the obligation to 
submit clihpiito^' to ;>noiluttion was made part of numeroiLs, 
more general, tn^aties of pacific settlement.® After the 
Stwind VVV>rl(l U'ar the American Treaty of Pacific Settle- 
ment (Pact of Bogota) of April 30, 1948, provided for 
CVmimissions of luvestigalTou and Conciliation which, in 
case of a dispute, mu^t be convened by the /Council of the 
Organisation of American State.s at the request of either 
party to the ilispute. The Commissions can be apj>ointed 
eitlior in advance by bilateral agmunent or. failing that, 
from a jiennanent panel of American conciliators.* It 


' September 22, 1922 . HtcordA of 
the Th%rd Assembly, Plenary \Itet\nge, 

1 pp. 196-201 ; eh cle ViRsdier m 
RJ., 3rd wr.. 4 (1923), pp. 21 33, 
Hoc<i m Hnuta, 3nl tw»r., 3 (1924). 
pp, 3-26 ; Schucking, Vrrt7itUlung, pp 
272-302 ; ^’bucking uiui WohlnTg, 
pp 633-53 y ; Knch in R L {(ienefa\ 

2 (1924), pp. 146-130. 

* llenmark and NorA\a>, TVnmark 
and Sweden, Finland and Norway, 
Finland and Sweden. Norww) and 
•Swerlon, concluded treaties with one 
another based on thi!^ Resolution. 

for instance, 28, 

p 310 (Norway and Sweeten), or 
-9, p, 29 (Finland and Swwien). 
8ce also the l^aague publioation cn- 
tdicfi and Security, C’. 653. 

M. 216. 1927. V. pp. 145-198. for a 
number of conciUAtKut treauos ; prao- 

voL. n. 


tically all these treaties are printed ii 
Habicht, op, at. 

^ Si*o below, 23aA aj. 

* Chapter III Surtty, 

IVJ^ p mu The procciluie 

adopU‘<i in The Inter Amt rKaii Treat} 
lor Heciprocal Assi^Uuro of September 
2, HUT tfor the text of which see A,J , 
43 i 1949), Suppl. p 53), approximate 
iloHolv to that of Conoihation It pro- 
MdcR for ‘ ('lonsultatioii ' of Minister 
oi Foreign Affair* in I’asc of serious 
fli^putes, not .amounting to an arnud 
attack, lietw’een the ]>art]e9 to the 
Treaty. It la}« down that the 
Council of the Orgiu.iSation of Ameri- 
can States (namely, the Ooverumg 
Ikniy of the Fan -American Union) 
may act as a provisional organ of 
consultation. It acted suecafvsfully in 
that capacity when in l>6cenil)er 1948 
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expressly laid down that the report and conclusions^ of the 
Commission of Investigation and Conciliation shall not be 
binding upon the parties, either with respect to the state- 
ment of facts or in regard to questions of law, and that they 
shall have no other character than that of recommendations 
submitted for the consideration of the parties in order to 
facilitate a friendly settlement of the dispute.^ The Treaty 
of Brussels on March 17, 1948, between Great Britain, France, 
Belgium, Holland, and Luxembourg provides for concilia- 
tion in respeot of disputes which are outside the scope of the 
obligation of judicial settlement.^ 

ITw Value § Hc- After the First World War several hiuidred tr<‘aties 
.**‘*^‘ providing for conciliation were concluded and over ono 

bilitmof f , 

Comnu- hundred permanent conciliation commissions were set up.® 
However, there are only a few recorded instances of actual 

tion. recourse to the machinery’ established by these treaties.* 


Costa Rica invoked the Treaty on 
account of invasion of her temtory by 
revolutionary armed forces proceeding 
from Nicaragua. The Council ap- 
pointed a ‘ Committee of Information ‘ 
which proceeded to the two countnes 
and prepared a repyrt which, m etfect, 
found that Nicaragua had failed to 
take adequate measures to j»revent 
revolutionary activities m her countr> 
directe<l against Costa Rica and the 
departure of armed forces from her 
territory against that country. The 
Committee also found that, in her 
turn, Cijsta Rica had failed to take 
measures U> prevent revolutiunari 
activities against Nicaragua. The 
incident ended with 1 h<* coot lusion of 
a Pact of Amity of Pebniaiy’ 
between the two countnea in which 
they bound themselves to avoid 
similar controveraies in the future and 
to take the requisite measures for that 
purpose. (For a detailed account sec 
BuUthn nf fMpl. oj Stotts, 20 (IlUO), 
No. 518, and Fenwick in AJ,, 43 
(lW9)d It may be notc<i that» 
according to the Treaty, that pro- 
cedure does not apply to actual arme<l 
attack. In the latter case, according 
to Article the attack is to be oon- 
sidered an attack against all American 
States whetmipon each of them under' 
takes to assist in meeting it in the 
exercise of the inhmnt right of 


individual or collective self-defence 
as provided in Article 51 i>f the 
Charter In 1950 the provi^itfnfl of 
the ‘ Kio Tn'aty’ were rmie more 
invoked b\ Haiti, who accuMtvi the 
Dominican Republic of intervention 
by aiding in the preparation of a con- 
spiracy against Haiti, un<l by tho 
Dominican Republic agahist ('‘uba. 
For a detailed account of the pro- 
cedure folio w’cd in these caaes aef^ 
Jamison in Hulhii-n oj State f)epi.^ 23 
(10511), pp. 18 25. iSeo also Furmss in 
iMerimtunynl (hgamzahnn, 4 (105(1), 
pp. 5S5 507. And see, smi e 1948. tho 
snecesHivo issiioH fjf (he valuable fth 
tfr-Amenntn Jvndxral Yearbook. 

* Article 28. 

* ArtirloVlIl SeeaUn below, 

* For the com))08iiion of the com- 
missions see Habicht. of, c»(., pp. 
1070-1078, and the i^rious isiues of 
the Off. J, 

* For some examples si'o (itiggen- 
heim, p. MM, n. 33. Tn lfM9 a Con- 
ciliation Commission, set up b^^ virtue 
of the Treaty of 1920 Ijetwceri Rljvit/ior- 
land and Riiumania, met to rinsider 
a dispute between those two c<T^intries 
arising out of the arrest by thi 8wis8 
authorities of a certain VitAnu, a 
Koumaiuan national, appointed com* 
mcrcial attach^ to the Roumanian 
Legation at Berne but not expressly 
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It would seem that in the present stage of the commitments 
of paoifeo settlement the original function of conciliation has 
lost much of its signlflcance, although the indirect pressure 
of the existence of conciliation machinery in the background 
may frequently tend to bring about a settlement by diplo- 
matic means. Thus, for instance, the various treaties pro- 
viding for arbitral or judicial settlement necessarily confer 
upon the agencies established by them the task of ascer- 
taining the facts of the dispute ^~a task which has generally 
been regarded as one of the principal functions of commis- 
sions of conciliation.* It is doubtful whether, so long as the 
machinery of the United Nations is available, Governments 
will bo willing to entrust to untried conciliation commissions 
the task of considering grave disputes or claims for the 
change of the existing legal position in matters of import- 
ance.* On the other hand, conciliation commissions may 

accepted as such by fciwjlzerland. ofMayli)34; .4 J , 28 (1034), Supph, 
Following upon the ccmvjttion of pp 164, 165 
Vitiauu for economic espionage, black- * See below, § 
mail, and tdher olfencea, R<iuniama * The ascertainment of the facta 
declined to continue her participation which gave rise to the Wal Wal 
m the Commiahion See also Bat^tid in incident between Ila'y and Abyaainia 
J6tudt/i fn Vkonneur ih iitorge^ m J'^cceniber 1034 was entrusted to an 

voL I {I960), pp. 1-20, for an account arbitration commfssion by virtue of 
of the attempt to settle a boundary Article \ of the Treaty of Fnendahip 
ihspute laitween Siam and Frame in between thoae two countnea of August 
pursuance ot the Treaty ot 1937 1928, in whnh they undertook to 

between the tw'o countries. The re- submit disputes to ‘ a procedure of 
port of the ('oinnusHion, which sat in loncihation or arbitration.* For a 
19t7 and who^^e task wan hmiteti to discussion of these tfrme by reference 
examining tin* relevant submiasioms to the work of the arbitration corn 
of the parties, was m»t accepted by mission see Fotter. Th€ II a/ H ai 
biam. Arbitration (1938), pp. 19-24. See 

On the work ol the Commission also the same in A.J , 3^^ (1936). 
of Tnveatigation and (Joncibation, pp. 27 44 ; Rousseau in R.O.^ 44 
winch was not owtablishcd by a pro- (1937), pp 6 42. 
existing treaty, during one phase of ® There must also be noted the dis- 
the disputlb between Paraguay ami advantages attaching to the fact that 
Bolivia, see 23 (1929), Suppl., the multitude of treaties of concilia- 

p. 08 (for the terms of the linal proto- tiou, w-^hich do not impose any duty 
col), and ibid., pp. 110-112, and 24 to accept the report of the oommis- 
(1930), pp. 122-127, 573-677 (on the sion, have created the misleading 
work of til© Commission). The (\)m- impression that the jiartiee have 
mission was precluded from investi- undertaken substantial commitments 
gating the merits of tho territorial in the sphere of pacific settlement, 
dispute between the two countries See Huegger in ' f., 3rd ser., 10 
(see below, § 26d) ; it was concenied (1929), pp. 91-106, for a survey of the 
with a frontier incident. See also causes of the non-fulfilment of the 
the Proc^ing^ of Cowmiaiion, pub- hopes comiected with the machinery 
lished in Waahin^n in 1029, and the of conediatiou. 

Heport of the League Commission Attention may also b© drawn to 
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serve a useful purpose by providing a means of limited eflFec- 
tiveness for the pacific solution of disputes not covered by 
any commitment of obligatory arbitration or judicial settle- 
ment.^ They may also prove of some usefulness in cases in 
which, because of the difficulties occasioned by the require- 
ments of the voting procedure in the Security Council or 
for other reasons, that body is not in a position to act 
effectively. The latter circumstance explains to some extent 
the various plans for panels of conciliators and for other 
improvements in the machinery of conciliation put forward 
within the so-called * Interim Committee * of the General 
Assembly of the United Nations sot up in 1947.*^ From 
ordinary conciliation commissions established by agreement 
there must be distinguished Commissions of Conciliation set 
up by the United Nations in the fulfilment of its function of 
settling disputes and ensuring peace, such as that set up by 
the General Assembly in December 1948 in the matter of 
Palestine for the purpose of assisting ‘ the Governments 
and authorities concerned to achieve a final settlement of 
all questions outstanding between them/ ® 


oonciiiatioxL commfiisiooB for special 
purposes, like the one constatut^ bv 
the^undary Water# Treaty of 1909, 
establishing the International Joint 
Commission between thb United 
States and Canada : Smith, The 
^eon&mic Uses of InUmaliomU Rivera 
(1931), pp. 123436 (who also dis- 
cusses other commissions) ; see 
Chaeko, The InUmaiionai Joini Corn- 
masaion (1932) ; CTorbett, The Settle* 
metU of Canadian- American DispuUa 
(1937); MacKay yn A.J., 22 (1928). 
pp. 2^-318. 

^ New potentialities of conciliation 
by expert bodies were revealed by the 
Besolution of the Council of the 
League of Nations of January 28, 1932, 
which adopted rules of procedure for 
the friendly settlement of economic 
dhiputee between 8taM : Doo. C. 67. 
M.32* 1932. II. B., and A,J., 26 (1932), 
p. 354. The rules provide lor the 
appointment by the Council of the 
League of a panel of economic experts 
item whom the parties, who might be 
either memhm of ihAjJmga^ or 


States non-members, f*ould choose a 
number of experts to deak^ith a dis- 
pute concerned with mateier of an 
economic nature. For comment on 
these rules see Hudson in A,J,, 26 
(1932), p. 364. By virtue of the 
Keeolution of the Asseinblv of Decem- 
ber 9, 1920, the Consultative and 
Technical Committee of the Oiganisa- 
tion for Transit and Communications 
exercised some functions of concilia- 
tion. See Barandun,p. 128 ; P.C.LJ.. 
Series A, No. 23 (Jurisdiction of the 
Oder Commiaaion), p. 15 ; ibid,, 
Series B, No. 14 {Juriadk-lion of ih 
European Commisavoi^of the fiani/Ae), 
pp. 16-21 ; and Rey in Amuaire. 
36 (1) (1929), p. 438. 

^ For a survey of these proposals see 
J. N. Hyde, Peaceful Settlemint. A 
Survrp of Sfudiea in the IrUeri^ Coin- 
miUee of the Vndtd SfUiona Vfneral 
Aaaembly (International Concmation, 
October 1948, No, 444). ^ 

« Resolution of December IL 1948 : 
Official Records of the Third (femtal 
Assembly, Part 1, pp. 21-26. 
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V 

ARBITRATION 

Grotiun, ii, o. 23* § 8 — ii. § 32S<~--Hall, § 119 — \Ve«llake, i, pp. 350*368— 
Lawrence, § 221— -Maine, pp. 210-218 -Phillimorc, lii. §§ 3-5 — ^Twiee, ii. 
gg 6-0 — Taylor, §§ 357-358- -Wharton, lii. § 316 — Hackwoith, vol. vi. pp. 81- 
J42 — Moore, vii, §§ 1009-1088— Bluntschli, §§488-498 — Hefftcr, § 
Bulmerincq in Hollzendorff, iv. pp. 30-68— Fauchille, §§944-969(9)— 
Pradior-Fod6r6, vi, Noe. 2602-2030- -M^rignhac, i. pp. 448486 — liivier, 
ii. S59-Calvo. iii. §§ 1700-1800— Fiore, li. Noa. 1202-1216, and Code, 
Nofl. 12994385 --Nys, li. j)p. 647'576— Marten.s ii. § 104 — IJazt, §63 — 
Cruchaga, §§ 710-757— Rolin, J§ 06-71— Hyde, ii, §§ 559-583— Fenwick, 
pp. 408-418 — Holland, Lectures, pp. 211-219— Barandon, pp. 234-255 — 
StowoU, pp. 047-000— Garner, Devchpments, pp. 464-625— Rouard de 
Card, U arbitrage inUrnatxonal (1877>— M(f*rignhac, TraxU iK^orique et 
pratique de Varbitrage (1896) Moore. Uiaiory and Digtbl of the Arbitrations 
to which the United States has been a Party, 0 vols. (1808) — Darby, Inter- 
nat^inal Tribunals, 4th e<i. (1904) — Duma'^, Lts sanctions de Varbitrage 
inltfnntional (1905), and in 4 J., 5 (1911), pp. 934-957 —Xippold, Die 
Forthildung deu V ufah^ens \n volkerrechihrhen StrniigkexUn (1907) - 
Boott, Conferences, pp. 188 253 - I^AprailcUe et Pollti'*. Hecuetl des arbitrages 
internatwnaur, i. (179H-1855) (1905), and li. (1850-1872) (1924) — ^Fried, 
llandbuch der Fnedensbene/jung, 2nd ed. (1911), i. pp. 137-184 — Lamtnaach, 
Die Hechtskraft Kniernaitomler Schiedseprilche (1013), and Die Lehre ixm 
dcr Schifdsgerirhtsbftrkdt (1914) — Balch, International Courts of Arbitration 
(6th M., with an introduction by T. \V . Balch, 1915} Hudson, Permanent 
Court, pp. 3-3b Poliuck, The haque (f Xatums, 2nd (Mi.*(l922), pp. 17-40- 
PoHlis, La juettce internatiomle (1024), pp. 24-100— Hoi jer. La solution 
pacifique des Jitiges ivternatumauz (1925), pp. 101-291 — Scott, iS’ore^’eign 
States and Suits befon 4r6t7ra/ Tribunals and Courts of Justice (1925), 
pp. 81-121 -Halston, The Law and Procedure of International Tribunals 
(revised ed., 19261, Suppl merit (1930); and the same, Jn/ernaitdW 
Arbitration from Athi ns to L^Karno (1929) ('lad, und Grenzen d*" 

intermiionalen Schftdsgei ichisbatknt (1928)“ Brendt, Das Obligatorium in 
der internationalrn Schfcdsgfnrht,sbarlnt (1928)- Moore, Internal >nal 
Adjudicaiums, Modi‘rn Sinies, 1 (1929), pp. mv-xU- Morgen thau. Die 
international Kerhiepdtge, \hr und Hire (rrtxizen (1929) — Ascher, 

IVesen^ttnd Grnizfn dir inlernatxonaUn Schiedsg* nchtsbarkat (1929) — 
Dotreinont, L^arhiitagr iTtlrrnuiiojud ft It de la SifCid/ des Nations 

(1929), pp. V37. 277-299- Bidiop, International Arbitral Pnxedure (1931^ 
- Goeexp, Die Zvstd mhgkeii der international f n Of richishofe ( 1 933)- -Witen- 
berg, Uorganisatton judwiairf, Iji pnxiduft ct la sentence internaiionales 
(1937) -iSchindIcr, Die Schiedsgerichtsbarkeit seit PJJ4 (1938)- Stuyt, 

* Surrey of International Arbitrations, 1794- VJ3S (1939)- -Hudson, Inter- 
fiational Tribunals (1944) Carktou, The l^nxess of rnationnl Arbitra- 
tion (194fl)--4'arabibcr, Les jundiciions internationales de drott pr»iy« (1947) 
— Hu.aftcU in Uw Quarterly Hevuw, 12 (1896). pp, 3 U -330- -^Pollock in 
Quarterly /iet irw, :15 (1919), pp 320-333 -Loder in Bulletin de Vinstitui 
hUmnidiaire internaiionah 9 (1923), pp. 267-285 -Cast berg in RJ„ 
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3td «w.,6 (1925), pp. ISO-m aod 310-348"H«dges in B.Y., 1926, 
pp« 110*120^De la Barra and Meroier (including notoa by HammarakjOld 
and others) in Aaauatre^ 33 (3) (1927)^ pp. 665-dOS~-Kaefitad in EJ. 
{Pam), 1 (1927), pp. 373-415 -Schindler in Hagm Efcueil, 1928 (v.), 
pp. 273-361-Le Fur in Siny, 1929 (1), pp. 125.152-Ballador® Pallieri 
in 21 (1929), pp. 328-355 -Makowski in Hague Eecwilf 1931 (ii.), 
pp. 267-384— Orzybowski in AJ., 35 (1941), pp. 482-495. 

For information aa to arbitration treaties and treaties of judicial settlement, 
past and current, see the following : Trails gMraux d*artniraffe communis 
quis au Bureau Iniernatianal de la Cour PermanenU d'A rbitrage, published by 
the Court — La Fontaine, Poiicrisie intemationale (1902) — Manning, Arbi- 
iralion Tregiies among fhe Ammcan Nations (1924)— Habicht, Post-War 
TreoHee/or Pacific SeUUment of hternatuinal Disputes (1931 ) — Arbitration 
and Security, Systematic Survey of the Arbitration Contentions and Treaties 
of Mutual iS'flcurify deposited icUh the League of Nations, Doc. C. 663. M. 216. 
1927. V.— “Clad, op. ciL, pp. 5-35— Cory, Compulsory Arbitration of Inter- 
national Disputej (1932) — Colt de Wolf, General Synopsis of Treaties of 
Arbitration, Conciliation, Judicial Settlement, Security and Disamuitnsnl, 
actually in force beticeen Countries invited to the IXsarinanient Conference 
(1933}— Friedensufarie, 35 (1936), pp. 145 et stq. -PolitiscKe Vertrdgt, ed. 
by Bruns (1936), i. pp. 529 et seq.—Systf malic Survey of Treaties for the 
Pacific Settlement of J nteniational Disputes, J02H-J94H (compiled by the 
Secretariat of the United Nations, 1949 ; suUwqucntlv Tefemni tf) a» 
Systematic Survey, 1928-1948). 

§ 12. Arbitration means the deter n\inat ion of a difierence 

between States through a legal decision of one or more 

umpires or of a tribunal, other than the International 

Court of Justice, chosen by the parties. As tiKero is no 

central political authority above the sovereign States, and 

no .such international court as can exercise jurisdiction 

over them without their consent, one .State cannot as a 

general rule summon another to appear before a court for 

the purpose of settling a difference between them in the 

way that private individuals can compel one another to 

litigate under the municipal law to which they are subject. 

As the Permanent Court of International Justice said in 

1923 : ‘ It is well established in international 'law that no 
« ^ 

State can, without its consent, be compelltHl to submit its 

disputes with other States either to mediation or to Arbitra- 
tion, or to any other kind of pacific settlement. Suchjeonsent 
can be given once and for all in the form of an ollligation 
freely undertaken, but it can, on the contrary, also le given 
in a special case apart from any existing obligation.^ ^ 

' SoiUm CattUa AArhotj Opioion, Serie* B, No. 5, «t p. 27. 
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While it seems desirable that the formal difference be- 
tween the award of a tribunal of arbitration and the judg- 
ment of a court of justice should bo clearly recognised by 
International Law,’^ it is important not to attribute to that 
distinction any decisive importance beyond that inherent in 
the nature of the adjudicating Iwdy. The award of the arbi- 
trator and the decision of the court are both based on law. 

§ 13. A treaty of arbif ration may l)e concluded for the pur- Treaty of 
pose of .settling a particular dispute, or a .series of disputes, 
which have arisen. Secondly, a tn'aty which is primarily 
not one of arbitration - for instance, a treaty of commerce 

may contain a clause providing that any difiForenco 
resjK'cting matters regulated by the treaty shall be deter- 
mined by arbitration. Thirdly, two or more States tan 
conclude a S(;-called gom^ral treaty of arbitration .'•tipulating 
that all or certain kinds of ditferencos arising Iwtween 
them in future sliall be s('ttlcd by this method. Until the 
Hague Peace Oonference of ISht). ho\\ever, general treaties 
of arbitration were not numerous. After that, following 
u}M>n the general arbitration lieaty Iwtwcen (treat Britain 
and France of 1903,- tlun bccami' more frequent. The 
nonnal coui^e is now to ])io\'ide for the settlement of 


* On tht' qiiOMtioii of tlu' nature 
ot artnhntion ns ilistiiiguisht d fit>in 
jutliful pettK'riiPnt mc OpptMduim, 
The Futnn of J nuitumoJ hm 
(1011) {KnglHli translation, in 1’‘21) 
^57, Loflpr, np. cU , Hho\e. 
Laut/Cipatlit, Th Function oj iau, 
pp 37s , Mttorf*. yn/frwtUfofK// Ul 

jndnationif, MoiU-rn .Surirs, 1 
pp , Brown in R I . Jlid str , 

5 (1924), pp. 317 332, m 

/i.r., pp 110 120 Hut wt 
W(‘hlM*rg, The Ftohhm if an Infer 
vcjhonnl Cinirf of Jwsfjrt (Kiigli'^h 
trims,, 1018), pp. 12 20 , th^' m 
Haggle. Recuau 1025 (i ), pp. titl 7s , 
Hord and ToUtis in Annuaire, 33 (2) 
(1027), pp, 080-003 ; Gamier (Nngnet 
in RJ (Pans), 4 (1030), pp 123 147 
Oonsiorowski m A J., 27 (1033). pp 
409.490; Kclsen, tbul , 37 (1943), pp. 
397- too. !Sec alho the Obnaioftron of 
Judge Kellogg in t he iVa’Wi* French Ficc 
Zone^ ease, Sonca A, No. 24, pp* 33 38. 

More the First World \Var there 


wiH a tuuUiKv to deny the judicial 
thoafter of uihitmtion, .is it then 
i \iNtt d, m onh r to strrnijthen the 
argument tor the » stablishment «u a 
true inl<»niationnl tourt able 1 
«levil<*p lnt( rnitif'M.il l.diw by tl ** 

< ontinuil} ot It'* prouoiim ements and 
the iXTimiiHiiPN of its jiorsonnel. Thi^J 
< ••ii'sideralion diMipptMired with the 
( stahlishiTK nt of the Peiraanent 
Court of International Justice. The 
<»lher cause, ntill OMsting, of the 
failure to n cognise the legal character 
of arhitiation i*. the desire to preserve 
a prveilure tnabhng the arbitrators 
to go Uvond the exiatiug law. »See 
helow. ^ 15. For an intcrebling con* 
tro\crH\ on the question whether the 
Award m the VVneKuela • Bntish 
(tiunna Arbitrat » of 1899 waa the 
result of a pohtual eompromiee boo 
S ihoenrich in A.J., 43 (1949), pp. 
523.:)30; Ghild, iftiJ,, 44 (1950). pp. 
682 693 ; Dennia, ibid., pp, 720*727^ 
» below, § 17. 
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ao-oalied legal disputes by an award of an arbitfal tri- 
bunal or a judicial decision of the fnternatioixal Court of 
Justice.* A large number of treaties provide for the sub- 
mission of so-called legal di-sputes (or ' disputes as to re- 
spective rights ’ or ‘ justiciable disputes ’) to the Inter- 
national Coiu’t of Justice unless the parties sjiecially agree 
to refer them to arbitration. About thirty treaties, mostly 
concluded by the United States, provide for the submission 
of such disputes to arbitration.* 

Who is to § 14. States which conclude an arbitration treaty have to 
•d******* t agree upon the arbitrators. The partie.s may choose the 
head of a third State as arbitrator. But ho rarely, if ev<>r, 
investigates the matter himself ; he chooses one or more 
individuals, who make a report and propose a VLUilict, 
which he pronounces. The parties may agree to entrust the 
arbitration to any other individual, or to a laxly of indi- 
viduals, a so-called arbitration commission or tribunal. 
Finally, the parties may entrust a mixed comnussion, 
usually comiKised of two national commissionens and an 
umpire, with the determination of a large numixu- of claitius 
put forward by one or both partic.s.® Ueneral arbitration 
treaties usually provide for the appointment of arbitrators 
by way of a special agreement. Many treaties Inj down 
that in the case of the failure of the parties to reacli an 
agreement as to the appointment of the arbitrators, the 
duty of appointing them shall devolve upon the President 
of the International Court of Justice.* 

The Law § 1®- The treaty of arbitration usually .stipulat<’.s the 
principles according to which the arbitrators have to give 
bLaton. their award. These principles are normally thc^ general 
rules of International Law, hut if the parties so desire they 
may be rules of equity,® or other rules specially laid down 

* See below, § 25ae. (1045), pji. 420-440 , and l)olr?w, § IH. 

* For an analysis of Ircatiea of * See i«iauoH of Senol K of the 

pacific settlement from thid point of Pubhcations of the (purt, v^here 
view see JSyBtemalw Surccy, 1928^ detailed information found on 
1948, pp. i50-70, the various miBUorifi ent^wfed to the 

» Sw FauchiUe, § 970 (17) ; in Ji. F,, Court or lU Pn.‘mdeiit m» this eonmv - 
1925, pp. 61-67 ; Witenbe^, op, cil. fion, ! 

(at p. 20), pp. 36-60, Schindler, Die ^ On the meaning of ^ equity and, 
SehtedeyerichUbarhit seit 1914 (1938), generally, the right of the arbitrator 
pp. 13943S ; Carlston in AJ., 39 to decide in accordance with equity, 



AEBITBATION 


26 


§ 15 ] 


in the treaty of arbitration for the special case.^ In default 
of any express provision, it must bo presumed that the award 
is to be given according to principles of International Law.* 
The treaty also frequently lays down rules of procedure to 
be followed by the arbitrators or empowers them to lay 
down the rules of procedure.* 


Bee Strupp^ Das Rechl des internatio* 
mUn Richters, jiarh liMgkctt zu siaU 
ui«re» (1930), pp. 97 109, and lu Hagxit 
Uecmil, 1930 (m ), pp. 357-478; 
Uabicht, ibid., 49 (1934) (iii.j, pp. 
281-369 (trauslat-ed into Kn^lihli undtT 
the title The Povt'crofthe tnieniaUoual 
Judge to Give a Deettoon 'ex aequo et 
hono' (1935)); Frit-dinanii, The ('on- 
Inbution oj Knghsh Equity to the Ideu 
of an InterfuUional Equity Tribunal 
(1935); LauUTpaoht, Function 
of Law, pp. 313 318; Ik rlia, Kbsat sur 
la porUe de la clnusi de jugrment en 
(^qutU en droit des yt ( 1 937 ) : Orfield 
in Kentucky l^w Jonriud, IS (1929- 
1930), pp. 31-97. llCfUO; Muiibkh^li 
in H.a., 40 (1933), pp 347 373; llorel 
in Annuaire, 38 (1934), pp 221; 
Drociici^re IVrrundifre in 41 

(1934), pp. 14S 17S; Annuair*, 40 
(1937), p. 271. Sor ttko ibid . pp 313- 

316, forexampk*H t^f tonfmmfr 

upon the tribunal the puts (>r to dmde 
in aoeordanoe \Mth (vtuity. And eee 
Non^ejiian Shiptm n<‘rb (’laini ( Xoruay 
V. Untied States), October 13, 1922, 

A J., 17 (1923). pp 383. 3s K the 
Georges Pinson rase decided in (>* tuber 
1928 b> the Frenoh-Mo^iran ('hums 
Commission, Annual Ihyed, 1927- 
1928, Case Nt>, 3JS, and the Ouaie- 
niala-HoiMluraB Hnundary Aflutra- 
tion of 1933 (as to uhieli bw .4nntni7 
Digest, 1933-1934, (W No 46 (vi.), 
and Belh» (*o<J(*sido, K1 Afhitfnp ?/ 
la Kqutdad ( 1939)). As In the Inu i- 
national (%irt see below, p. t»9. 

^ St'e. for jns^anee, ns to the ‘ Thri‘e 
Kulea of \Va.shinptoii,’ below, §335. 
See also the Treaty of February 2, 
181)7, between (IrwU Untain and 
Venezuela, defining the jx’rnHl and 
requirements of prescription as a 
title of acquisition of territory {Pritish 
and Foreign SUiU Papers, Iwxix 
(1806-1897) p. 57). Ami 
ally, Uuterpaoht, The Function of 
Law, pp. 328, 329. „ 

* Sc*© Lammaach, Die Rechlskraft 
iaternaiionaltr Echiedssprtlche (1913) 


pp. 36-67, and Die Lekre wn der 
Schieflsgerichtsbarkett (1914), pp, 175* 
jS6; lUleh, f'olumbia fxiw Review, 
15(1915), pp. 590-607, 662-679; Sthin- 
dkr, op. ciU, pp. 166-164 ; Caatberg 
in R.l,, 3rd eer., 6 (1926), pp. 168- 
172 ; Ralston, International Arbitra* 
twn from Allans to Locarno (1929), 
pp 3-30; Wilson in ,4.*/., 36 (1942), 
pp. 06 70 ; and the writers referred to 
alxivc, p. 24, n. 5, and p. 2.3, n. 1. 

In former editions the above sen- 
tence ended with the .rords ‘ or, if 
there are non© applicable, according 
to rules of equity.* But sc© above, 
p. 23, n. 1, and below, p. 95, n. 1. It 
IS essential for the understanding of 
m<^wjern arbitration to roaUse that, 
apart from isolated exceptions, it baa 
been a process of deciding disputes by 
the appheation of rules of law subject 
to special instructions of the parties 
as laid down in the arbitration agree- 
ment. The hiato1*y of international 
arbitration shows no iimtances of the 
arbitrators refusing to give a decision 
oil the ground of the absence of applic- 
able rules of Internationnl l^aw. For 
a sur\ cy of treaty provisions dehning 
ihe rules of law to be applied by arbi- 
trators Lauterpathi, Analogies, 
§2b; ('ayuga Indians Matins case, 
20(1926), pp.r)81-58f ; Struppiii 
Hague lifciicil, 1930 (iii.), pp. 437-469 ; 
Habn ht. op. cib, pp. ’048-1053 ; Sys- 
if viut,r Sun’fy, 2P'J^‘19lS,pp. 116-123. 

3 Sec Raiilton, The Law and Pro- 
cedure of International Tribunals 
(1926), and Supplement (1936); 
Schindler, o/>. rit., pp. 138-164; 
WiU'nberg, L\irgamsation judiriaire. 
La procedure et la sentence intonation- 
ales (1937), pp. 169-264. As to 
evidence **00 Sandifer, Evidence bf/ors 
Intcrjiaiional Tribunals (1939) (an 
important treatise) ; W'itcnberg in 
liaqn^ RerAitil, 56 (1936) (ii.), pp, 6- 
105 ; Krusch in //. IfUernaiionalt 
Kongress /ttr Reehlsvtrgleichung im 
Haag (1937), pp. 635-564. See also 
Cansacchi, Le presunzioni nd diriRo 
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While an arbitral decision disregarding the existing law 
in order to achieve a compromise is clearly inconsistent with 
the arbitral function, there is nothing to prevent the arbi- 
trators from adding to their award recommendations of a 
non-binding character embodying an appeal to the gener- 
osity of the parties.* From these cases there must be 
distinguished arbitral decisions in which the tribunals have 
availed themselves of the power conferred upon them by 
the parties to propose rocoramendatioiis m addition to the 
award based on rules of Intern.itional Law . This occurred, 
»»tef alia, in the Behring Sea and North Atlantic Fisheries 
Arbitrations between Great Britain aiul the United States.® 
On occasions arbitral tribunals have been entruste<l with 
the functions of a legislative nature as distinguie-hed from 
that of applying existing law. 'I’hus, f(»r in.stance, on 
December 1, 1933, an arbitral tribunal laid dov\n tlu* details 
of the future regime of the Frt'e Zones t>f l’[)per Savoy and 
the District of (iex Iwtween France and Switzerland.'* 


Bmding 
Force of 
ArbHral 
Verdict. 


§ 16, An arbitral award ^ U final if the arbitration treaty 
does not stipulate the contrary,® and is bindinj^ u{K>n the 


tnUmazifmale ( 1030). For an anah m 
of proviAions cif arittration treat m 
the matter of protetiurt* StjikrMtu 
pp 107 lift Ar 
blind proceflure ’«as one nf the ihret 
tuples selected by the Inicnwilumal 
liAW CommiMJion m 19 to tor htinh 
with a view to cotlificatitm 

* See for oiamptcs of fluch rccoin 
mendfttions Lauterpacht, The Funr^ 
itonnf J/atr, pp. 311 313. 

» /M., pp. 310. 311. 

® For the award sfe P.C.I.J , Scries 
K, No. 10. pp. 106-127. See also 
Annual Digesit 1933 )934, Case No. 
190 and Note, for aa-ards rendered in 
1934 and regulating the regime of 
certain radwaya subnequout to the 
diamemberment of Austria and Hun 
gary. In the Treaty of Peace of 
July 21, i93S, between Bolivia and 
Paraguay six American Republics, 
ificluding "vhe United State*, were 
appoint^ arbitrat<ir« ' in equity ’ to 
determine the tiividing line in the 
Cbaco between Bolivia and Paraguav. 
They were mstrheted to give the 
award tx aegm id hono in aecordanoo 
with the ptoviaions of the Treaty; 


JJ., 32(1938). Suppl.p 139 

* 1th effi'ot IS dl'itimmHi in all its 

detftilH m l.Ainniafch, />»»’ litrkUkrafl, 
etc., pp 91-I2H, StojkoMteh. fv 
Vaulorit^ df la stnlence arbUrnli 
droit internattonal public (1921); 
K.d«toii, / ntrrmtfonal ArktraUonfffm 
Ath^u^ to Locarno (1929), pp 90 114 , 
Limhurp in Hague 1929 (\.). 

pp .723 017 ; Morc*|li, 1m stnlenza 
tnUrnnztonale (1931); tin* same in 
Hague 61 (1937) iui ). pp 2W>* 

339, Wilenbcrg, I/i/rganimlion judh 
nmre. La procedure H la miUnce 
inter nahonnke (1937), pp 26/) 370 ; 
Bala-jko, (\vi4€Jf de mUtte^de la gen 
tenre arbitrale en dro^t intemaiional 
pubhe (1038) (a ^*orapri*hen8ive treat- 
Hc) ; Markfoitih, raractire 
mtif deg BcnUnces afbitfttki (1037); 
Saiunh in RnnUit 29 (lo37). pp. 306 
323 , S< altftti, ih\d , 3t (1939), pp 3hl 
,377; (‘arbtnn. TA/ of fflOr- 

naiufiuil Arlntralvoi ( pp. 62 266, 
and Mr Ixilow, p. 2o;n 3. Sen* ahm, 
foran analy**!* of provisions of arbitra- 
tion treaties ndating t# the award. Fgf* 
tematir Hunt y. pp. 123-129 

* See. e.g., the Agreement of May 3. 
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parties.^ As, however, no central authority exists above the 
States ’to execute the award against a State reftising io 
submit, in case of such a refusal the other party has the 
right to enforce the arbitral award by such compulsive 
means as are open to it untler International Law.^ Yet it is 
obvious that an arbitral award is only binding provided 
that the arbitrators have in every way fulfilled their duty 
as umpires, and have been able to arrive at their award in 
perfect independence. Should they have been bribed, or not 
have followed their imstruftions, should their award have 
lieon given under the mfiuence of coercion of any kind, or 
should one of the parties have intentionally and maliciously 
led the arbitratois into an essential material error, the 
award would have no bindmg force \vhatever.* Thus the 
award given in 1831 by the King of Holland in the North- 


IVlkfium and i nun.** 
ui Ihc arlntiaior wan a»k(d to 

give an opu utn imunguidud 

from an awanl) 'wbith, bowi\er, Uu 
paititi undtrtook atupl suhjirt, 
in tin* tahe of iiaiut, t-o the on 
btitulional prtrrigativtti of the 1 
Parliament F »r iht Opinum, gi\(M 
on Man li I, PUT HauuKit nttaJ ift 
Droif Inhnuiiunu^ Part il, p 1 
* The deMire to s» cure the t vetution 
of arbitral awariU has Ud, on the part 
of hotne to the pnpovil to 

ealabbah an intmutional polu» fort.e 
Sco V’olknhoven in /i I > -nd scr . H 
{1911) pp 7^^ So. h\‘'iugi in / T , 
.7 (19JI), pp 527 5)4. Kmh m Z ] . 
7 (1913), pp 325 Ste aKn Ktlhcn 
m Za.H, H (PUl) pp 24(* 255 . 
(xuubran, Lt probleme lUs mnetwn^i 
dam r*tolutu}7i de VarbUnuft i«fer- 
natwnal (1925), Hambro, VfAecuiwn 
de^ serUences intauatn/nalfs (PHt») 

The ostAbhahmerit of oxei utive and 
police organa of the international 
comxnumiv, lo^iartioularfoi eufoning 
the obligationa of Mates in the sj*!iere 
of pAcihe Hettlemrni of dispute , far 
from being moonpisl nt with the 
nature and purt)o.«eA t f International 
liAW* would constitute an important 
guaranteo of lU obiiervanco and de- 
velopment as a true body of law. 
But the establishment of an inter- 
national pobco force is not neomanly 
the next step m the evolution to- 
wards a better organised international 


bocuty An essential condition of 
such a fOK e must be the constitution 
of an executive international organ, 
able to take effective decisions by an 
a]jpropriate majority with a view to 
diluting the ai tivitics of the police 
(one No huch organ exists at 

pn lit 

On ^he other hand, it seems that 
ho fai the pnncipri difficulty has been 
not to enforce decisions of interna- 
tional tribunals, but to induce States 
to hubinit their disputes for adjudi- 
cation m trcaiie'i of obbgatory judi- 
< lal or arbitral settlement Refusals 
to exe» ute arbitral derisions are re- 
inarkv» \y few, ana a*? » rale accom- 
^tanud bv the allegati of excess of 
jun^Hdution (>(o below p 28) See 
below, ^ 25fl/a. 

* In Pecemlier 1933 the Mixed 
( laniib Coxnmibsion between the 
I lilted States and Oe^lnan^ rendered 
a decision m which it a.sserted its 
right to re open a ca^o m which a 
wrong award had been given because 
of nnainterpretation of evidence, 
mistake in cakulation, and, in par- 
tKular, as in the case before it, be- 
cause of fraud, collusion, and sup- 
pression of evidence : UniM StaUs 
vf Amenai oh behalf of Lehufh VaUey 
Rail Co and Uth^e v, Otnmny 
(dJ, 34 (1940), p. 154). See for 
learned comment on this decision 
Woolsey, ibid,, pp. 23-35, And see 
below, $ 332. n. 
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Eastern Boundary Dispute beti^een Great Britain and the 
United States of America was not considered binding by 
the parties on the ground that tlio arbitrator liad exceeded 
his powers.* For the same reason, Bolivia refused to submit 
to the award given in 1909 by the President of Argentina 
in her boundary dispute with Peru.* In October 1910 the 
Permanent Court of Arbitration at Tho Hague, deciding 
the CMC of the United States of America against the United 
States of Venezuela concerning the claims of the Orinoco 
Steamship Company, annulled,® with regard to certain 
points, a previous arbitration aw'ard given by Mr. Barge. 

In all the.se and similar cases actual or allcgc<l excess (jf 
jurisdiction ha.s been the principal cause of the refusal to 
recognise tho award as binding. In this matter arbitral 
tribunals have been exp<3sed to the pcjssible conllict of two 
fundamental principles governing tlieir activity. The first 
is that their juri.sdiction is essentially grounded in the will 
of the parties a.s expressed in the compromis lu in the general 
arbitration treaty, and that an awarii rendered in excess of 
the power conferred upon them i.s null and void a.s having 
no legal basis whatsoever. The other principle is that in 
case of doubt 'the arbitrator is entitlofl to inteqiret the 
cotnpromis or the treaty and thus tt) dctcriidne the scoju- 
of his jurisdiction.'* There seem.s to exist no pro\ ision of a 
general nature* for the solution of controversie.s arising out 
of the allegation of a party that an arbitral award has lieeti 
rendered in exce.ss of the power conferred u|x>ri the arbitrator 
and is therefore null and void. The piotruetcd dispute 
between Roumania and Hungary in 1927 and in the sul)- 
sequent years ® revealed the dangers of the existing legid 


‘ See Moore, vii. § 10K2 , Moore, 
AfMrationt, i. pp. SS-KU ; Aseer in 
ZapmdtiU and Poliit*, i pp. 355 400 ; 
Lsuterpeefal, Tht Function of Lave, 
pp. 127-130 

> ISee Fiore in F.tf., 17 
pp.* 225-266, and Martens, S.K.G, 
3rd Mr., 3, p. 53. 

* See Martens, N.R.O., 3rd set., 
4, p. 79. 

* See Laalerpaehl, Analogiu, jj 90, 
111. For an eoriy affirmation of that 


principle «po the Opuiions in Th* 
Bthcy (Mixed Comiiiijiiion inl»et'n 
the I'liited Staten and ((rent Britain 
under the .lay 'Irei^y of 1794), 
Mwire, InUrriattonal Adjudini(u>n», 
Moileru .Senes, 4 (1931 )i pp 1 H2 et sfj. 

* For iin ttieiiunt of |he hrst stages 
of the diiipute aw Tojhilieo, ,iur\*y, 
1929, pp. ItW 182. Anp nee Uliw-ler- 
Bennett, Jnfonnahvv An the Jiepara- 
turn HtUlfrnetd (1930),' pp. 15,5-159. 
for an iM'<'mint of the ilnsJ settlement 
of the contnrtemj. 
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position. In that dispute Roumania denied the validity of 
the award rendered in January 1927 by the Roumano- 
Hnngarian Mixed Arbitral '1,’ribunal wMch declared itself 
competent, under Article 250 of the Treaty of Trianon, to 
decide on certain claims submitted by owners of Hungarian 
nationality in respect of their property subjected to measures 
of liquidation in pursuance of a general scheme of agrarian 
reform in Roumania.^ The dibturbing consequences of that 
dispute revealed the necessity of providing for some measure 
of appeal agaimst awards of arbitral tribunals, in particular 
in cases of excess of jurisdiction. There is nothing inherent 
in the nature of arbitral awards to render them final beyond 
the jwssibility <if appeal. Accordingly, it was suggested 
by some members of the Lt^ague of Nations that the Per- 
manent Court of InUmiatitnial .Justice should be given the 
power to hear appeals in such cases.* The adoption of some 
such pnpiisal would sa\e International Law from much 
discredit. In individual cases such jurisdiction on appeal 
has in fact. be<‘n confinred ujion the court.® 

§ 17. By Article 16 of the Hague Convention of 1899, and Wli*t IKI- 
by Article :i8 of the Hague CVmvei’tion of 1907, for the^^^^^ 
Pacific .Settlement, of International Disputes, fhe contracting decided 
Powers recognused arbitration as the most efficacious and 
at the sanu* time the most equitable means of determining 
differonee.s of a legal character in general, and in especial 
differences reganling the interpret i^^ion or appIi''ation of 
international troatie.s. In ltU(3, (Ireat Britain an I France 
concluded a tivaty in wiiich they agreed to settle by arbitra- 
tion all such diffeixuices of a legal nature as did not affect 

‘ Emtric A'ldin v. Bumamart Slate, all judi'menta on questions of juris- 
AnnnalDifeit, 1927- i92!>. Cose No 59. diction or merits given ‘ henceforth ’ 

• See Hudson, Permanint Court, by the Mixed Arbitral Tribunal in 
pp. 373-37S, fof a dotailerl account of certain classes of cases : L.N.T.S., 
these proposals. 121, p. 81. See also the ludgment of 

' See the judgment of the Co irt December Id, 1936— an appeal from 
in the oaso relating to the Koval certain judgments of the Hungaro- 
Hnnganan Peter PirtraAny Umverrity Yiigwlav Mixed Arbitral Tribunal 
decided on December 16, 1933, Series (Series A/B, No. 68). . 

A'B, No. 61. In an agreement signed On the question of appeal .tgaiust 
at Paris, on April 28, 1930, Oecho- arhitr. awards and on exvASss of 
Slovakia and Hungary agreed to reeog- jurisdiction see Lammaach, Dis Rsckls- 
nlM, without any special agteement, hrafl \fUematiouabr SeKi^ipHUska 
a right of appeal to the Permanent (1913), pp. 129-209, and Dit 
Court of InMmatlonal Justice from wm eUr ScMedttmcMMrkit (1914), 
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their vital interests, their indejfeiidenw, their honour, ‘ or 
the inter^ts of third States, and many other States followed 
that lead. Great Britain, in the following years, entered into 
such arbitration treaties with sixteen States,® The dis- 
tinction between legal and political disputes (or ‘ justiciable * 
and ‘ non-justioiable ’ disputes or ' disputes as to respective 
rights ’ and ‘ conflicts of interest ’) is of doubtful .soientific 
value when forming part of treaties of obligatory arbitral 
or judicial settlement.® However, that distinction is firmly 
embedded m international practice. It is recognised in the 
Charter of the United Nations,* in the Statute of the Inter- 
national Court of Justice,* and in most treaties of obligatory 
arbitration and judicial settlement. 


pp. 212-224. Sih: al&o iXmkor, Cur- 
tius, and Nya in i?./., 2nd eer., 12 
(1910)» pp. 5 and 005; Oasasuii and 
M‘Kenney in the Proeudtng^ of the 
Arnsncttn Society of J vUerncUiontil Law, 
tt (1912), jip. 59 and (j 3 . Pradior- 
Fodir^, vi. sec. 2628 ; Fiorf\ u, sec. 
1215 ; Hyde. li. § 582 ; Nippold, Die 
Foribildung des Verfahrtns in inter 
fuUumaUn Slrtitigkeiten (1907), pp. 
347-373 ; Sch&t/el, Uechinkraft und 
Anfechtung von Er^echeidung^n inter ’ 
natumaUr (JerichU (1928); Xicder- 
maycr. Das volkerrechiliche 
VrUil (1931); tkelle in HJL. !s 
(1911), pp. 185;202, :H n920/, 
p, 445, 44(5; <V»Ntbrrg in HI, 
rd «er„ 6 (1925), pp. 312 348, 
Verdrcww, thid., 9 (192S), pp 225 
242 ; Ch. do View )n-r, tbul., pp 53 
(58; Ijapradelle in ILL iPans), 2 
(1928). pp. 5-64; B<;rc-1 in Uagu*' 
fiecueit, 52 ^ 935) (ii ), pp. 5-105, 
^rh^venazin 40 (1939), pp. 53 
02; Hert% in H.L, 3rd &er., 20 (1939;. 
pp. 450 .500. And see the lilerature 
referred to aboire. p. 26, n. 4 ; and, witli 
special reference to the proposals (o 
confer upon the IVrmanent (’ourt of 
Iniematioflal JusCire jnnsfliction on 
appeal in such cases, Ijiuterparht in 
B.r., 1928. pp. 117.120; Briefly, 
pp. 114-117; Paul do Vineuil 
in JtJ,, 3rd ser., 11 (1930), pp. 759 
763; Erich, Und., 12 (1931), pp. 
268-279, and in Aria Seandimvim, 
1 (1930), pp. 25-36; liaeatad in H I., 
3nl fier., 11 (1930), pp. 302-325; 
ChstWiC in ffague Herneit, 1931 (I,), 


pp, 357-469 (with a dctailwl biblio- 
graphy) ; Salvioli, ibid., 1933 (iv.V 
pp. 149-161 ; Hundstein, ibid,, UKk'l 
(i ), pp. 5-113 ; Bedoya in JiJ. (i*arid), 
10 (1932), pp, 142-167 ; (lamer, A J , 
26 (1032). pp. 126 133. Ami 
for the Keport of the Committee uf 
Jurists entrusted by the Council with 
the study of this question Doe. C. 338 
M 138.1930 \ P.Jart^ 

Re^dizatwn Porp< ration it at UuH, 
Serretary of Stai* ( 194 1 ) 31 1 T S 470 

^ For the meaning of these tipris- 
moris see Wfhberg and Calvalcanti 
respectively on * Kcslnctive Clausei 
111 International Arbitration Treaties ' 
m AJ, 7 (1913), pp. 301-314, and 
S (1914). pp. 723-737; H>de, i. 

§ 567 , Barandon, pp. 222-228 ; C'lad. 
Internaliomlf Srhiedsyenckiebarkeit 
( 1928), pp. 59-72, 111-114, Morgen 
thau, Die international Hrchtspfltye 
(1929), pp. 98-104. 112-130 . Halston, 
Inkrnational ArbUration from 
to IjKarno (1929), pp, 31 47 : Wilson 
in AJ., 23 (1929). pp. 68 93. And 
sec, for a histoncat |iid soeiologioal 
gloss on the eoneeption of national 
honour and interests, l^aril. The Idea 
of Sational Interest (1034). 

’ Prat tir ally all the^ treatifw have 
now been replaced by ihe more com- 
prehensive obligatioi4 of judicial 
settlement Nuch sm the 0piiona] Clause 
(see below, f 25af) and'others. 

• See above, p. 4, n.^1. 

• iSee below, § 25jr6. 

^ See below, p. 59. 



ARBITRATION 


31 


§ 17 ] 

Originally tho decision as to whether a difference was 
of a legal nattire or not was left to tho discretion of the 
parties. There have been cases in which one party has 
claimed to have a difference settled by arbitration on account 
of its legal nature, whereas the other party has denied its 
legal nature, and, therefore, refu-sed to go to arbitration.* 
For this reason tlie arbitration treaties signed on August 3, 
11)11, betwt'cn the Unit<*d States of America and Great 
Britain and between the United States of America and 
France would have l)oen epoch-making had they been 
ratified, since Article 3 j)rovidefl that, in ca^-es where the 
]»artieh disagreed as to whetlier or not a difference was sub- 
ject to arbitration under the treaty concerned, the question 
should 1*0 submitted to a Joint High (lommi.ssio' of Inquiry ; 
and that if all, or all but one. of the members of that 
commission decided the questitm in the affirmative, the 
case should l>e .settled by arbitration. This article wa.s, 
however, struck out by tho .\inerican iSenate, and the 
treaties were not ratified.'* The arbitration treaties con- 
cludetl by the Unitcil States in the years 11)28 and 1929® 
anti including a number of comptehensive reservations* 
brouirht no change in this respect Their effect has been 
further \vi‘akcned by the provision making the arbitration 
of any individual ilispute dejieiideiit upon the conclusion of 
a special acn'cment requiriiu: the consent and advice of 
tw'o-thiitls of the Senate of the 1 luted States To that 
e.xtent they arc trt'aties of obligatory arbitration in name 


‘ For examplf^i hcc T.autorp uht» 
Tht funcitim of Uiu, pp llH 

* See in i-1 */ , t* {1012), pp 

014-02B, A (1012). 

pp. 87-114, Vhf'tintk in A*/., 2m! 
«er , 15 (1910\, pp. 5U7 and 417- 
444; S!iot>;, The Amtruun I'hlostJphy 
of (hvemmenl (1021), pp 233 

» vSw* AJ.. 23 {1029), Suppl, pp. 
107 - 234 . 

* Thf^y cscrlmio, infer lAa, fiom 
tho oporaticm of tho tivatv il^piitoa 
tho aubjcK't-muttor of ^'^huh (a) is 
within the dozneatic jnritfdiotion of 


either t)f the contracting parties ; (6) 
nwuh tin* interosta of thirtl parties ; 
(r) tlepcnds on, or involv(*», the 
maintcnante of the Monroe Doctrine. 
The hrst t\u) reservatioiiP appear also 
111 the General Treaty of Inter- 
Auniiean Arbitration ui January 5, 
1929 (ratilied bv the United Stat4e« m 
April 19,3.7) The Treaty i8 pnntod in 
ff.S. Treaty No, 886 ; Hudson, 

l.fQi^laixon, IV p. 2026; .*1 «/., 23 
(1929) Suppl . p. 82. For com- 
ment this 'rroAty see Montliic m 
HJ, (6V«eiti). 7 (1920), pp. 1 H 9rq,\ 
Murdock in 23 (1929), pp. 

282-280 ; Fischer Williams in i,, 
10(1929), pp. 14-22. 
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only.i A number of more recent treaties of obligatory 
arbitration provide that in case of a di^ptite as to the 
preliminary question whether the controversy falls within 
the purview of the obligation of compulsory arbitral settle- 
ment, the tribunal shall decide on the matter. This is so 
almost invariably in all cases in whicli jurisdiction is con- 
ferred upon the International Court of Justice. In fact, 
Article 36 of the Statute of the Court lays dowm cxpi'ossly 
that in case of a dispute as to whether the Gnirt has juris- 
diction the Court shall decidt*. This includes the deter- 
mination whether the controversy constitute.s a legal dispute 
or not.* 

As to the reservations to arbitration treaties, there has, on 
the whole, been a tondonev to abandon the indefinite reser\ a- 
tions of imlependenoe and national honour.® The reserva- 
tions most frequently appended at present are those ndating 
to matters of domestic jurisdiction, to past disputes, to 
interests of third partie.s, and to special tt'rritonal and 
political interests like the Monrot' Doctrine. In mo.st treaties 
of judicial settlement the effect of thost* reservations is 
circumscribed by a provision conferring upon the Interna- 
tional Court of Justice the ixiwor to tlecide whether the 
dispute i.s coveretl by tin* treaty.* Treaties of arbitration 
or judicial settlement w'ithout any reservations are not 
common, although their numlx'r is growing.® In ea.scs 

* For comment on these treatifs althtmgh withm one of 

aee Jesfiup, The Umted iVitiW and foui tnUgomek ih a ' pt^lituaP (bspiitc 
Treaiita for ike. Avoidance, of Ifar by n^lerento to the other tcstn oeca* 
(Int^mationul Conciliation Pamphlet Hjonall;y orMmed in siip|]K)rt of that 
No. 239, 1928), pp 200-206. Hud^joit (Imtinctiun Nee abtk\(, p n. I 
in 22 (1928), pp 368 eJ stq , For an example of Riich a treaty 

Garner, tAid., 23 (1929). pp. nee that between Tui key and Italy of 

Anderson in AS, Proceedings, May 30, 1928, whu h ^xtjluded 
1929, pp. 113-119 tiouH of national sovereignty and 

• This fact flimuuflhes, but doet not reservcb to eath partly the right to 

remove, the inconveniences and the determine for itself uhethor that 
uncertainty r^uiting from the dis exception applies : 1928, 

tmetion between le^ and political p 123. See Barandon, pas System 
disputes^ It %r I be noted that the der j^dUtSihen Staatsverinhe sett 10 1 A 
circumstance that a particular dispute (1037), pp 183-189; Scmndler, />ie 
falls within one <»f the four categories ScktedsgmchtsbarktH sett toU (1938), 
of * legal disputes ’ enumerated m pp. 85-94 

Article 36 of the Statute may not be * Article 36 of the Statute. 

Boi^oieiit to constitute it a legal dis ^ Amongst the early treaties not 

pQte. It is arguable that a dispute excluding cases coocenung independ- 



ARBITRATION 


33 


§18] 


whore express reservations are mentioned, the scope of 
the treaty is frequently limited by the provision that only 
legal (or justiciable) disputes are submitted to adjudication. 

The effect of that qualification is discussed elsewhere.* 

There are also some treaties which, in addition to excluding 
reservations, ignore the traditional distinction between legal 
and political disputes either altogether or as a factor limiting 
the duty of binding settlement.® The.se exceptions merely 
confirm the nilc that International Law does not as yet re- 
cognise a fundamental right of every State to have its dis- 
putes with its neighbours decided by the impartial process of 
the law and a corrcspmding duty to submit to that procedure. 

§ 18. Arbitration conceived as a legal process was resorted History of 
to in antiquity to stjrae extent by the Greeks ’* and in the^^^'*™' 
later Middle Ages by the various political units which arose 
on the rtiins of the Roman Empire * ; it was also in frequent 
use in the relations of the Italian cities ^ in the tuelfth and 


thirteenth centuries, and of the Swiss cantons.® In spite of 


f'lU'e, honour, and vital may 

be mentioned those i>etviepn Arj^^entina 
and Chile in 19(12, Denmark and 
Holland in 10(M, Argentina and Italy 
in 1907, the (Wilral American Hepub- 
lire of Costa Kica, (hiateranla, Hon- 
duras, Nicaragua, and San Salvador 
in 1907, Italy and Holland m UKK), 
(xreat Britain and Cniguay in 1918, 
and Venoxnela and Cniguay m 1923. 
See Hudson in A.J., 20 (192d), pp. 25, 
20. For an enumeration of troaliea of 
arbitration (or judicial Reltlonient) 
eontaining no rcHervations see A rbxtra- 
Iwn and Security, league Dor. C. r>53. 
M, 218, 1927. V. And ace brinw § 25^ .is 
t .0 reservations to the Optional dauhe. 

* See p. 4 ^n.). 

* the treaties between 

Finland and N(^nvay of Fehniarv 3» 
1926, 40, p. :m ; Denmark 

and Cxochoslovakia of November 30, 
1926, ibid., 47, p. 107. Some treaties, 
like those between Italy and Switzer- 
land of September 20, 1924. ibid., 
33, p. 93, or lietwmi Italy and 
Spain of Augtuit 7. 1926, lAid., 47, 
p. 375^ while tlisregarding the dis- 
tinction in regani to any limitation 
of the duty of judicial settlement, 
atithoriao the Court to apply rnloa 
tx aequo et bono m respect of non- 

VOL, n. a c 


legal disputes. See below, § 25aj ; and 
sec also, for the * (veneral Act * type 
of treatice I^uterpaeht, 7 he function 
of Ijatt, pp. 40 42. 

* See Haeder, L'arbilragr inter- 
national chtz let HelUnet {\ilV2 ) ; Todd, 
International Arbitration among the 
(^eeib (1913) ; Ralston, /iiteryw/iowif 
Arditrotiow from Athene to Locarno 
(1929), pp. 153-168 ; Taube in Hague 
lUcufilf 1932 (iv.), pp. 5 M5. 

* See Novakovitch, Le. compromis 
ft let arbiiraget ivternationaiu du XII. 
au Xr tiMet (1905): Ralston, op. 
ctt., pp. 174-189 j Taube, op. cit. 
See aDo evamples in Calvo, iii. 
pp. 1707-1712; and in Nys, Let 

du droit international (1894), 
pp. 52-61. 

* Frey, Pat njfentlirh - rechiliche 
Schiedtgnichl in Ober-ItaJ\en im Xll. 
vnd XIII. Jahrhundert (1928). 

* Usteri, Pat ojfentlich-rechtliche 
Schiedtgericht in der tehu^zeritchen 
Eidgenottentchafi des XIL-X T. dahr^ 
hunderk '1925); the same, liienne- 
Beppei Arbitration (1936), in Moore's 
International Adjudications, Modern 
Serie.<i, voK ii. And see Wascr, Das 
dffeniliche Schiedsyeriekt trn spat- 
mittekdUrlkhen SH^frankrtick (19&), 
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i 

the steady development of International Law duying the 
sixteenth, seventeenth, and eighteenth centuries,* very few 
cases of arbitration occurred in tliat period, and it was not 
until the end of the eighteenth century that it began to 
constitute a prominent feature in the pacific settlement of 
international disputes. The period of modern arbitration 
begins with the Jay Treaty of November 19, 1794, between 
Great BriLiin and the United States, in that 'I’reaty the 
two States submitted for adjudication by mixed commis- 
sions iinportant boundary coutrovensies as well as disputes 
relating to the exercise of belligerent rights at sea by Great 
Britain and the ol)servance of the duties of neutrality by 
the United States.® British -ximeric an arbitration.s con- 
stituted in fact the bulk of the international arbitrations 
during the nineteenth century. They assumed the form 
mainly of mixed commissions adjudicating ui>on a number 
of individual claims.® But some of them, like the Alabavia 
arbitration in 1870,* the Behrmg Sea arbitration in 1893 ® 
and the British Ouiam arbitration between Great Britaiti 
and Venezuela of 1897® (which wa.s due to the initiative <)f 
the United States), took place before inj posing arbitial 
tribunals and demonstrated the possibilitv of judicial 
determination of imiwrtant political and territoi’ial issues. 
They paved thoi way for the Permanent ('ourt of Arbitration 
which was established in 1899 and which m the first period 
of its existence was respou.sible for most of the arbitrations 

^ For some exainplen see Moore, l^pradelie and Politis and entitled 
ArbUralioTLs, vol. v. Recueil des arbitrages irdemabitnaur^ 

- For an account of these arbitra- 17984«r»S, voL i , and 18.58-1872, 
tions and of the Jay Treaty in ^[crjcral vul. n (1924) See also Jesunp, 7'/^* 
Moorc> AdjudtcuiwnSf vol. i, f nited Stairs and Trea^es Jar the 
(throughout). also the valuable Avoidance of Hor (Inlematioiml Con- 
senes, JnterTuUional Adjvdications, cilmtion Pamphlet iMo, 230, Apn) 
Ancient and Modem, edited by John 1928) ; Hill, Hriiish Arbitration Poll 
Bassett Moore, since 1029 ctes {tbid , No 257, Felruarv CMM); 

* A detailed account of these arbi- 

trations will be found in Moore, Arbt- IfiMonf (Uno), pp. 10 ; U in 

irattems, vote, j.-v., and IntermUonal A J , 88(1942), pp 58 7^ (on nfitional 
Adjudications, Modern Scenes, edited claims MinimissionM ) 

by Moore (vote. v. and vi. were pub- * »See l>elom, J ,385 ^ 

lished in 19<33). These arbitrations, ^ For a short account and further 

from those conducted under the Jay referenoee see I.Autcrpacht, AmlogieSf 
Treaty up to the Alal^ma arbitration §§ 98, 99. And ece above, ^ 1,3. 
in 1870, are ateo discussed and * Jjanterpaeht, Analogies, {$ 100- 
analysed in the collection edited by 103. 
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in the first two decades of the twentieth century (see below, 
§§ 19-26). 

At the same time, alongside the Permanent Court of 
Arbitration there were in operation other arbitral agencies 
in the form of mixed commissions or of tribunals composed 
of one or more arbitrators. Of these the Alaska Boundary 
arbitration between Great Britain and the United States,^ 
the vario\is Venezuelan arbitrations* and the British- 
Amcrieau Mixed Claims Tribunal under the Convention of 
August 1910,* were the mo.st important. Similarly, after 
the establishment of the Permanent Court of international 
Justice in 1920, there was a sustained activity of various 
arl>itral tribunals or comrni.ssion.s.* Tlw'y have iiicluded. t-o 
mention the more important instance.s, the Mixed Arbitral 
Tribunals between the Allied Powers and the former Central 
Powers * ; similar bodies between the latter and the United 
States*; tiie Up|)er Silesian Arbitral Tribunal between 
Germany and I’oland ' , a number (>f claims commissions 
between Mexico and other States, in particular the United 
Statt's, Great Britain, Frame, and Germany*; territorial 
disputes like those between Colombia and Venezuela decided 
in 1922 bt the Swiss Federal Council.* between Chile and 
Peru concerning the plebiscite territory in Tacna Arica 
decided in 1926 by the President of the United States,** and 
between Guatemala and Honduras decided m l9‘13 by a 


* L.iUt0l Jbullt.J/Hi/ If/H JCH) 

® See in imrticHliir lUlsUin, iUpori 

FreiichA emzudnn < Imms 

of l^ifJ and the 

sarno» Vencziteldu {rOUratwn^ of 1903 
(U.S, Senalf l>i>c :{]6, nStii Congreas, 
2nd Scaston ; HUH) 

* 8eo Brittsh 

Claims ArbUraUon {under thf S penal 
Agreement of August IS. 1910) (I92r») 

* Ihe arbitral awards given lu the 
period between the two Woild >\iiis 
are collected la three \olumcs pub- 
liKhcd in Uj 49 by the I'niteti Nations 
and entitled Reports of Internatioml 
Arbitral Awards. 

* Soe below, 5 102. 

* See Kimetl>ach, Probhme und 
Knischeidungtn der deuUch amerikan' 
ischen Schadens-OommUsion (1927) 


(mrt of this book is available m an 
Kaginh iiandatu»n, 19/0); \\ iteul>eig, 
< Muk dts* Jieclamalums 

Ci t man-foAmf'ncaiiu. 2 \oLs. (19, *18). 

' As to which see Kaeckenbeeok in 
Grohue S^xveiy^ 21 (1936), pp. 27-44; 
Schindler, op. cti., pp, 33*39. 

* The decisions of these Comtnis- 
sions, a** well as of practically all 
other arbitral btxliea since 1919, are 
leifortwi in the AfifiuaJ Digest, And 
vee Feller, Tbe Mexican Claims Com- 
mimons (193d); Beus, The Juris- 
prudence f»f the General Claims Com- 
mission. 'nUfd States and Mexico 
under the Convention of September 8^ 
1923 (1938). 

** Afiriaal Digest^^ 1919-1922, Case 
No. r>4. 

»» Ibid,, 1926-1926, Case No. 269. 
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tribunal presided over by Mr. Hughes, the Chief Justice of 
the United States ^ ; the claims of Great Britain against 
Spain in connection with the events in Morocco, decided in 
1924 by Judge Huber various arbitral decisions in con- 
nection with the work of the Keparation Commission ^ ; 
and a number of oases decided under the aegis of the Per- 
manent Court of Arbitration, which is still in existence * 
The latter tribunal, the establishment of which marked a 
new epoch in the history of international arbitration, was 
the piitioipal institution for arbitral settlomont in the fifteen 
years which preceded the First World War ; its organisation, 
together with the Draft Convention of 1907 for establishing 
a Court of Arbitral Justice,® the project of an International 
Prize Court • and the Central American Court of Justiii',’ 
in many respects served as a model for the Statute of the 
Permanent Court of International Justice. It is therefoio 
convenient to give some account of the provisions relating to 
the Permanent Court of Arbitration The.se pro\ision.s weie 
laid down by the Fust Hague Conference , they v^erc then 
enlarged by the Second Hague Conference in the Conten- 
tion for the Pacific Settlement of International Disputes.** 

'See Fisher in AJ, 27 (1933). 454 474, Do Ixiuter, ii 15(^1%, 

pp. 403 427, Annual Digest, 1933- Rolin, 72-92 , Hjdo, ii §§668 571 , 
IU34» Case No 4b • And see HoUb. 7'he Piacf ConftrerKe ni The 

B4iuifuiar\^^ Pouemons and ( onjivia Iloffue (IdOO) , Martens, /vaCon/crenre 
in Central and ^orih Jmerna and Iht de la Pavx a la Ilaye (IW)) , Mt'rigit 
Vanhbewi (1941), pp 3 3o6 hac. La Vonjererat iniernatpmale dt la 

• Annual DigeH, 1923 1924 /^atj: (1900) , Vrmi, Ihr zu'ette Haager 

* /6«/ , 192^1921 See aJno Knt Konferem {W>H) , Meurer, i pp 299- 

scheidungendeatTUemationalenScMede 372 , i^coti, ConferenLee^ pp 280 380 ; 
genchia zur AuaUgung dea jyaiiea Higginn, pp 164 179: 

Plans, ed. by Sohoch (1927 1929), pp 188 219, NipptiM, i pp 38 231, 
Kanckel, iHe Schedsgerichisl>ar k fit im wehberg, Ktjmmefdar, 46-l(H , 
Heparatiomrexhi Tettenhorn, Das I laager UcAteds 

* See below, $ 25a<i. On arbitration genefu (1911); SchAeking, Der Stm 

m the Union of International Trans tenvtrband dtr Haager Cmjertmrn 
port by Rail see Hudson and Sohti in (1912), pp 39-66 ; l 4 iimmAJich, i>ir 
AJ , 37 (1943), pp 597 610 Lehrs von der SehtedigertcMsharhil 

* See below, § 2dah. (1914) ; Piliet, Ias Co^^ums de la 

• See below, { 438 Uaye (1918), pa 1 -207 (^p 113-207) ; 

^ See belov, § 25a6 Gosawetler, /yarbUragel International 

•See Hersbey, Nos. 314-320; avafU 1914 et aprhs ^1919 (1923), 

UUmann, 156-166; FauohiUe, pp. 17 92 ; Potitis, La Just%ce Inter ^ 

^ m (5) and 955 (23) ; Nya, ii. pp. mtiofude {WU), pp, 100-127 ; Srbmd 

; Deepagnelt, Noe. 736-746 ler, Dte Sch%edsgeruhishdrlc^d sett 1914 
M4rigfifiac, i. pp. 486-540; (1938), Kohler in 7 (1913), 

IjawTenee, | 221 ; YF5rf,, il. pp. 113-122 ; Mycdni in A J,, 8 (1914), 
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§ 19., Of the ninety-seven articles of the Hague Con- Arbitra. 
vention for the Pacific Settlement of International Disputes, ^ 
no fewer than fifty-four -namely, Articles 37-90 — deal with 
arbitration in four chapters headed ‘On Arbitral Justice,’ 

‘ On the Permanent Court of Arbitration,’ ‘ On Arbitral 
Procedure,’ and ‘ On Arbitration by Summary Procedure.’ 

The Convention imposed no obligation on the signatory 
Powers to submit any difference to arbitration. Even 
differences of a legal ch.iracU*r, including those regarding 
the interpretation or application of treaties (for the settle- 
ment of winch the signatory Powers, in Article 38, acknow- 
Icdgi'd arbitration to be the most efficacious and at the 
same time the most equitable method), had not necessarily 
to he submittoil to arbitration.’ 


§ 20. According to Article 52, the eonflicting States which Arbitra- 
re.sort to arbitration sign a sjieeial Act, the compromis, 
which eiearh defines: the subject of the dispute; the^itAp- 
manner of appointing arbitrators ; any special powers which S? ArW*”* 
may eveiitualh he given to the Tribunal; where it shall *'’**®" 
meet ; the languages to be used ; and any spt*cial conditions 
upon which the jiarties mav agree (Articles 53-54). The 
paitie.s may agree to have reeour.se to the Permanent Court 
of Arbitration itself, ^ hut they may al.so assign the arbitra- 
tion to one or .scvithI arbitrators chosen by them, either 
from tlie memlK'rs of the Permanent Court of Arbitration, 
or otherwise (Article 55). 


§ 21. Tlir* Jiarties may agree ujHin .sueh rules of arbitral Pro- 
procedure as they like. If they fail to stipulate special rules ®*‘*“**' 
of procedure, Cliajiter lii. of Convention I. contains a code 
of rules ^Articles 51 to 85) which arc applicable, whether the 


pp. 7(i!) SOI. nn.l 10 (I'.tlti), pp. 270 
311; tSelilHru m Uagut n,\ueil. 

(m.)i rp r)43 .>(u, 

Hudson m AJ, (PXU;, pp HO 
4(RI, ami Pinwinent i nutt, pp 3 
' Although Jt was not jiosfublp to 
agTM upon tht* incliiftion m Conv<'n- 
tion I. of any stipulation cmbixlying 
compulsory arbitration for a miinbcr 
of dmorpnees, the principle itaclf 
fully reottgnisfHi, and the t'lrml Act of 

tbe Second Peace Conference included. 


therefore, a declaration that the Con- 
ference ‘ u unanimous ( 1) in admitting 
the principle of compulsory arbitra- 
tion r (2) in (leclariDg that certain 
disputes, in particular those relating 
to the interpretation and application 
of international agreements, may bo 
siibmiltc to compulsorv arbitration 
without any restriction.^ See Scott* 
ConfmnceSf pp, 310-385. 

* See below* 5 25aa 
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parties have brought their case before the Permanent; Court 
of Arbitration or have chosen other arbitrators. 

§ 22. The arbitral award is given after deliberation behind 
closed doors, and the proceedings remain secret ; the 
members of the Tribunal vote, and the majority of the 
votes makes the decision of the Tribunal • (Article 78). 

§ 23. The award, when duly pronounced and notified to 
the agents of the parties, decides the disputt* iinally and 
without apjieal (Article 81). Any dispute arising b(*tweon 
the patties as to its interpretation or execution must, in 
default of an agreement to the contrary, be submitted to 
the Tribunal which pronounced it (Article 82). The jwrties 
may, however, stipulate beforehand ui the comptonna for 
the right t<r demand a revision of tiie award. 

§ 24. The award is binding only upon the partic.s to the 
proceedings. But when there is a question of interpreting 
a convention to which States other than tlie iState.H at 
variance are parties, the conflicting States ha\e to infoim 
all the contracting Powers in good tim(‘ Each has a rigid 
to intervene in the case before the Tribunal, and. if one or 
more avail tl¥Jraselve.s of thi.s light, the uit«Ti)r**tation 
contained in the award is binding upon then’ uKo (.\rticle 
84). 

§25. Eaoli party pay.s its own expeiuses, and an equal 
share of those of the Tribunal (Article 85) ^ 

§ 2ja. With a view to simiilifying and expediting arbitra- 
tion in disputes of minor importance, Clnipler iv. of (.’on 
vention I. contains a body of provisional (.\rtieles 8(1 to 801 
for arbitration by summarj procedure 

§ 25aa. The preceding §§ 18 to 2.W relate to arbitration 
under Hague Convention I. in general, and it wAl liavo been 
noticed that under Article 55 of that Convenliorif (1907) the 
parties may either choase one or more arbitrators as they 
please, or they may have recourse to the Permiiiont Court 
of Arbitration, which in compliance with Articles 20 to 20 
of (Convention 1. of 1899 the signatories proci*e(jed in 1900 

* For iiutUnce* of <li#«ent by 1923-1924, at p. 16] 
natioimlf of otw* of the litigant Staten • See dciaun in Wehberg, Kom* 
appointed aa arbitrator lee B,Y^ menlor, pp 155-156. 
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to organise at The Hague. This organisation comprises 
three distinct bodies — namely, the Permanent Adminis- 
trative Council of the Court, the International Bureau of 
the Court, and the Court of Arbitration itself. 

(i) The Permanent (!ouncil (Article 49) consists of theThePer- 
diplomatic envoys of the contracting Powers accredited to 
Holland, and the Dutch Secretary for Poreign Affairs, who 

acts as president of the Council. The task of the Council is 
to control the International Bureau of the Court, and to 
decide all questions of administration with regard to the 
business of the Court. 

(ii) The International Bureau (Article 43) serves as the Th« Inter 
registry for the Court, and is tlie intermediaiy for com-g*‘^ 
numioations relating to the meetings of the Court. It has 

the custoely of tiie arehives, and the conduct of all the 
administrative business of the Court. 

(iii) The Court of Arbitration (Article 44) consists of a The Court 
large number of individuals ‘ of recognised compi'tence in 
questions of International Law. enjoying the highest moral 
rejmtation,’ soh'eted and ajipointcd by the contracting 
Pow'ors. Kaeh I’ower may ajipoint not more than four 
members : two or more 1’ower.s may unite in the appoint- 
ment of one or more members , and the .same individual 

may be apjiointed by difTerent l*ower,s. Every member is 
appointed for a term of six years, but his appointment may 
be renewed. The Court thus constituted is com].< ‘ent for 
all ca.ses of arbitration, unless there shall be an agreement 
lietwoen the parties for a sjieeial tribunal of arbitrators not 
selected from the list of the iiieniliers of tlu Court (Article 42). 

(iv) The Court of Arbitration does not ns a body decide The De- 
the cases bwnight before it ; a Tribunal is created for 

sjx'cial case by selection of a number of arbitrators from the 
list of the members of the Court. I'his Tribunal (Article 45) 
may be created directly by agreement of the parties. 

The following awards * have so ^ir been given b\ the 
Permanent Court of Arbitration ; 

* 8te Wibon, Tie Hague Arhitration Caets (1915), and Scott, Tie Hagvt 
Gowi HefOrti (1916 ami 193:!). 
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(1) On October 14» 1902, in the case of The United ^UUes of 
America v. Mexico, concerning the Pious Fund of the Californias.^ 

(2) On February 22, 1904, in the case of Oermany, Great Britain 
and Italy v, Vefiezuela, concerning certain claims i»f their subjects.® 

(3) On May 22, 1905, in the ciise of Gertnany, France, and Great 
Britain v. Japan, concerning the interpretation of Article 18 of the 
Treaty of April 4, 1896, and of other treatie.s.® 

(4) On August 8, 1905, in the case of France v. Great Britain, 
concorning the Muscat Dhows.* 

(5) On May 22, 1909, in the case of Germany v. France, concerning 
the Casa Blanca incident.* 

(6) On October 23, 1909, in the case of Sorway v. Sweden^ am- 
cerning the question of their maritime frontier.* 

(7) On Septemlier 7, 1910, in the case of The United Slates of 
America w Great BrUnuu coru^rning the North Atlantic Fisheries.^ 

(8) On October 25, 1910, in the vase of Tht United States of 
America v. Venezuela, (oncerning the claims of the Onno<o Steam- 
ship Co.® 

(9) On February 24. 1911. in the case of Frana \ Great Hntain, 
concerning the BritWi-Indian Savarkar.® 

(10) On May 3, 1912, in the case of Italy Ftru, concerning the 
claim of the brothers C’anevaro.'*” 

(11) On Novetnber 11, 1912, in the case of llas^ta v Turkey, 
concerning interest claimed on behalf of Russians for delay in 
payment of compensation for daniagvs sustained during the Kns.so- 
Turkish War in i877-1878.^i 

{12 and 13) On May 6, 1913, in tlc‘ case^ of Franre Italy, ct»ri- 
cerning the seizure of the Frcmh ves^^ds, (\irthaye and Manonha, 
during the Tnr<.o-ltaIiaii VV'ar in 1911 


* Mjartens, S.R G,, 2tui 
p, 193. 

» l^lAFtenH. N.H G., 3rd »or., 1. p fo 

* Marterw, S.R.0 , 2ml «er., 35, 
p. 376. 

* Martens, 2nd ser., 35, 

p. 356. 

* Martenn, 3rd wt., 2, 

p. 19. 

* Martens, S.R.O,, 3rd »er., 3, 

p. 66. 

^ Martens, N.H.O, 3rd wr., 4, 

p. 69. 

* Martem, lY.R.O., 3rd «er., 4, 

p. 79, 


’ Martnis, .\ HJJ , .“Jol wr , t, 
p 744 

Martenf*. A R ft , .3n] wfr,, 0, p 54. 

Martenn, A’ R,0^ 3rfJ mt., <5, 
p. <>.'>3, 

Martens, S\R 0., 3rd «»er., H, 
pp 174 and 179. TKp French and 
Italian (Govern men 1^4 (ad also «ub' 
roitic^l to arbitration t|»e taae of the 
mnzure of the vefwel Tatiynano But 
no final award was (iven in this 
oaae, aa the (lovernfutenta at iaaue 
agre^l to settle the 9iatier out of 
court. See Martena, 3rd wr., 

6, p. 172. 
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(14) Qn June 25, 1914, m the case of The Netherlands v. Portugal^ 
concerning a boundary in the island of Timor,^ 

(15) On Septrml)er 2 and 4, 1920, in the case of Oreal Bntatn, 
France, and Spain v. Portugal, conocruing the claiins of Bntish, 
French, and Spanish nationals on arcount of the expropriation of 
their property by Portugal ^ 

(16) On October 11, 1921, in the case of France v, Peru, concern- 
ing certain claims of a French company against Peru ® 

(17) On October 13, 1922, in the case of Noruay v. United Stales 
of Atnenraj upon certain requisitions bj the American Government 
of ships under construction in the United States for Norwegian 
subjects during the Fir^^t World War * 

(18) On April 1, 1928, m the case between the United States and 
Holland, toiutrning the 8o\ereignt} o\er the Idand of Palmas 
{Mianga'i) ® 

(19) On June 9, 1931. in thi Chevreau Claim between France and 
(treat Britain, comerning the arrest of a French subject by British 
authonhiH Perhian territory (occupied by Great Britain with the 
|iermmii>u of the Persian (government) during the Fust World W^ar.® 

(20) On Juh 18, 1932, m the cases of the S S Kronpnns Gustaf 
Adolf and S 8 Pacific between Sweden and tlie United States, con- 
cerning the roinjMnisUion for the detention of these ships belonging 
to a Swedish corjjorition during tie First Wcirld W^r ^ 

The UormuiKMit of Vibitiation was not superseclod 

b\ the Ffrmauent (\nut of liiternalmiial JuMicc Although 
no casiN ha\o b<'en Kdeiuni since 1032 to a tribunal cou- 
stitute^d under its jmnisions it is m e\i‘-^o*c Its 
Bureau function^ in the P(\aee Palaee at The Hagi . The 
‘ natioiKil gioup> <d the IVinianeut (Wit of Arbitration 
play a part- tlunurh, in efleot a 'somewhat ncuninal pait — 
in the prepaiation of tlu^ lists of eandidale.s for the Inter- 
national'f^onrt of .lurtice 


* V 

A J , 15 (1<>21), pj) lOJ 10) 

» J J , n> (1922), p 4S0 

*AJ, 17 (1923) pp 392 399. 
and (ommont in *1 »/ , IT iI9i3), 
pp 287 290. and P > , 1923 1924. 
pp 150 162 

^ A J, 22 (J928), pp 897 912, 
Versfelt, The Miangat irbUnition 
1933), Jeaaup in AJ, 22 (1928), 


pp 735 752 , F de Vissrher in B /., 
3rd 8er . 10 (1929), pp 735 762 
« a./. 27 (1933). pp 153 182; 
Hudson (19.32), pp 804 807 

■ iJ 2(» (1932\ pp 834 903, 
ONVil, iW. 29 (1932), pp 720^^34 
All the -awards of tho Pernu^ ?at 
Court of bitration, except the last 
two. are printed m Scott, Hagm 
( ourt BejxyrUt (lat eer , 1916, and 
2nd ‘ler . 1932). 

* See below, ^ 2MI, 
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VI 

JUDICIAL SETTLEMENT 
Tub International Court of Justice 

On the question of an International rourt of Justice generally -Nys, n 
pp. 577 580 — De Loutcr, ii. pp 102 100— Scott, Th^ Hague Peace Con- 
ferences (1909), i pp 405 511 and 423 404, and in 5 (1911), pp 
302 324 and 0 (1912), pp 310 3’>8 Hvdc, u 572 57t) Oppi nheiin, 7 he 
Future of I ?tternatu»»al / nv (1911) (I'lipli^h iraiiHlntion (19211 1}5^ 50 00) 

1 iSt Proceedings^ 0 (1912), pp lit 178 l-JiininaMr h. Die Uhn ion der 
^chtedsgenchtebarkeit pp 137 140 hiott, \n Jnlnnatxonat ( tmrt of 

Justue (1010), and The jSfa/iM of an InUrfutlioufil ( ouri of Ju^tue (1910) 
Weliberg, The Problem of an InUrnatuinnl ( outt of Judut fO>lS) (trin'^U 
tion into Knglj'^h bv Fcriank) (irei!(»r\ in t J , 2 (19(W), pp 47S 175 
Keins<h, 6 (1911), pp (><*1014 lehi in HI , 2nd str. 10 (1914). 
pp 137 150 Ktlsen in J J, 37 (191?), pp 397 40t», the Luti 

and P^are in Intertato nal Hdntion^ (1912) pp 1 1 > l( 9 

On the proceedings leading to the estabbshment of the Pennant nt Court of 
International Justice — Altamira, El prexeso tdeoldgno del proyetto de 
Tnbuml de Justtcia Iniernactonal (1920) Morellet, LorgarnsaUon de hi 
Oour PennantnU de Jushce Internationale (1921)- Bourgeois, L trwtre dr 
la Soct^i^ dee yatfOfis {1923}, pp 159 214*- Voh Us, £a dust tn /yiteniatir nah 
(1924), pp 127 129, 134 139, 166 193 bcott, nereujn Stotts ami Sudi 
before Arbitral Tribunah and ( ourts of Justice (1925), pp 215 250 (lanier, 
iJetelopments^ pp 6o2 707- b< henk \on Stautli nberg, Stntut H H^qlemeni 
de la Cemr Permanente de Justice Internationale ( 1934) -Hudson, Permanent 
Crmrt, pp 93 129, 112 215 Pio^udin s <f itie NdM'sorN (onimitl^e r»f 
Jiinsta (Ihe Hague. 1920) Dcn unit ntn pn^nOd to fhc (^oinmiiti^ 
relating to existing plans foi the eHfal4i*«hin( 1 1 of i Ihnnaniiit (timt of 
International Justue, and I>o nnuiits conMrning the action taken In 
the (^>uiuj1 of tho l>ta^ue (»f Natnum ninlir \rti h 14 of thr < ovenant 
and the adoption 1>> the \sscnihlv of tho '>tatiuo of tUi IVniminnt < ouit 
of Vationw, 1921; 

On the Court lUeJf as cstablmhui - Hall, §1196- Fauchille, §§970(30) 
970(51) — Lmt, §54- hchrtrking und W eh berg, pp 53*) 667- Hudson, 
The Permanent Court of Internattonal Justice (1943 , the leading treatise on 
the subject) ; the same. The If or d < f^urt, 1921 1 93 1 { It h t d , J 9 U) , Jntt r 
national Tnbuuale (1911) , and nee the annual ailu Um b> tlmsame uithof 
m the Amertcem Journal of International Lan survejuig the ^o^k of the 
Court — Ffiohin, 'The Permanent ( ouri of InUrnatumaLJuMtu t (Jnd e<l , 1932) 
— Bustamante, El Tribunal Pcnnnnente de Ju^ticia InlerntHcvrruU (1925) 
(tTanslateil into HngliNh by Head as 7’Ae Woild ( ourt (Pfeo)) Cb, tie 
Visscber, La Lour Permanente de Justice Intcrnaiwnalc (19$13)' ^salvinli. 
La Cofte Permanente de (Jiusitzia Internazumalt (1924) Mtviit, The VmUd 
SiaUs anti the, Permanent Vmirf of Iniernatxonal Justice (]9$3), and I'he 
Permanent Court of IntemcUvonal Jws/ice (1924). Inith in International 
CoDCihation Pamphlets, Nos IHO and 197, and Moore, (\rtent Illuston^t 
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pp, 06-181 - GonsioTowaki, de$ Solians ti probl^t de la Faixp vol. I, 

(1027), pp. 883-508 -‘Franoquevillo, fjmuvre de la Oour Permanente dt 
Justice hUermilumale, 2 voIh. (1928)- Ralston, hternatimd ArbUraium 
from Athens to Locarvo (1929), pp. 21M)-3iI Lindsay, The InUrneUiomd 
Court (1931) ^Sir Krnost FoUtxk (Lord Hanworth) in Cambridge Law 
Journal 1921. pp. 29 41 U)r(l Pliilljinor^* m Orotius Society^ 0 (1921), 
pp, 89-9H -Hoot in 4.6' Pr(Kffdihgs, 1923, pp. M5 — Salvioli in Hague 
Hecuedt 1920 (u.), pp. 5-113 Hammarskjold m linUcttn, 17 (1927), pp, 

207-288, and m Journal of (hr iioynl htsidutp of Jnlpmalional Affairs, 9 
(1930), pp. 407497 -MoroUfd m R^prftotre th droit international, 6 (1929), 
pp, 274-323 ~(’alo>anrn m flagur Itn icd, 1931 (iv.), pp. 655-785-<lh. de 
Viaw'hor in Arbi Sraudiuavica, 4 (1934), pp. 147-105 Hnms iu Hague 
Recneil, 02 (1937) {i\ ), pp o,)l 005 ’Hurst in Law Quarterly Review, 59 
(1943), pp. 312 320. 

As to tho Intuinatinnul Gouit of .TiistifM* : KelciPn, The Law of the Cnited Nations, 

(1950), pp. 103 519 Gii^l^ciihcmi, p)) 027-075 (iikodrifh and flambro, 
pp, 470 4JK) Lif'-n?}!!, Th( / fUt mationo! < ourt of Justice (\% A) - Hudson 
in 1 4(1 (1940), pp I 52 (iilmon* in YoU Ijnxi JuurnaL 5ti (11*46), pp 
1049 U‘hO Hainhro in H. Y , 25 i HU'S), pp 1.33 157 .Te<ibup in llliuois Iajw 
Reiuu', 42 (1947), p}». 273 291 Ir/v and f)tH‘utnefd< roncetning the Organ- 
Ufiio j ('v f (oiA, 'riu ILipip, Vri(s !), Xo 1 (2nd tnl , 1947). 

For literature on the development of International I-aw by the Court see 
below, p. 70, n. 2 

For ,4 {xuiodnal revii'M of t)io work of the Permanent (’ourt of International 
Justice siv ><rii^ of the puhln atinns. of the Court The work of the 
luternational (\mrt of Jiistue m n'sieMHl lu the annual Yeaibook pub- 
lihlvd by the Hcgidrv (»! the Comt, An annual autliuntative account 
<;t tho work of the ('onil i> ]»uhli'-hed annually by Professor Hudson m 
the Januait of tlu ti/nn'an JohuxuI of Intitmtvmal IjQic. 

§ "ItMib, Valuahlo a.s tlo* ^to^k of tho Pormanent Court Pmpoeals 
of Arlntrution at Tlio Hauuo, it was noi <i real coiirt '' justice 
as that t(Tni i*- onlinarilv mulophtood For, m the first tional 
place, it wa,-. nut itself a (iei;i(lin<r trihunal, but only a list 
names, out of which tie* parties in each case select, and 
thereby j*on.sti(ute. the court. Seootidly, since in conflicts 
to he decided by arbiti.ation the arbitrators are .selected by 
the piirties on each oeca-iou, there are in mo.st eases different 
individuals acting a.s arbitrators, with the result that then? 
is no continuity ia the adiniiii.stration ot ju.stice. 

For these reasons it was long felt that it would be of the 
greate.st value to institute a real i, 'ernational court of 
justice, coiwisting of a numirer of judges in the technical 
sense of the term, who aa' appointed once for all, and would 
have to act in each case that the parties chose to bring before 
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the court.’^ Such a court would not only base its decision 
on purely legal deliberations. It would secure continuity 
in the administration of intcniatiouul justice, because it 
would attach due importance to its foimer decisions '■* The 
Second Hague Peace Conterence of 11)07 discussed the 
question of creating such a court, but only produi'cd the 
draft of a convention concorning the subject, winch sjioke 
of the cri'ation of a ‘ ('ourt of Arbitral .lustici- ’ ^ 

§ 25ac The opjiortiuiity for creating a real court of 
international justice came at the close of the Kiist Woild 
War. Tlio preamble to the Covcn.int of the Li'agne omimei- 
atod amongst the raeaiis of securing its obje(>ts ‘ the film 
establishment of the miderstaiulings of intenuitional law as 
the actual rule of conduct among (lovcinnients,’ and ' the 
maintenance of justice and a scmpulous icsjx'ct ioi all 
treatj obligafioiis in the dealings ol oig.iiiised jK'oples with 
one anothei ' According!} Aiticle 14 jiiovided that ‘The 
Council shall formulate and submit to the memlims ol the 
League for adojition plans for tlie est.iblishmt nt (»f a Pei- 
raanent Court of International Jusiict ' In Febniai} 11)20 
it apjiointed an Advisorv Coninuttce of juiists (including Mi 
Elihu Root, an Ameiican citizen, although the rmted Mates 
had nut ralilicd the Co\enanl ‘j, and cbaigul them with the 


^ As to ail mtcruatiOHftl u urt of 
justice lor th( H«ttleratnt oi niom\ 
claimi) of pn\ate indnpltials 
foreign MaUs sn. Uohberj;, Aiu 
ttUerfuilujrt^lf r (jh trfMrf ftir Pnuti 
Uagenim\), \\irm ZI 7 (HiKt), 
pp. 42U 437 , Hurftt in H } , 192^ 
pp. 61 67. .\n<l itL btlow, j» 06, ii 2, 
on acpetw of uhIk idualii to inUr 
national tnbunals 

* Sw Artn le 69 of the Statute of 
the Court, lielow, § '25af 

* Hudeon, Permant^nt Court, 
pp. 77-81 In the same year 1907, 
Coeta Kira, Guatemala, Honduras, 
Nicaragua, and San Salvador estab- 
lished the ‘Central American Court 
of Jofitice at Cartago, (onsiating of 
five judges. (See AJ, 2 (1908), 
Suppt., p. 231 ) This court was no%er 
of more than loc^l inijiortanre, and 
It came to an end in 1918 , but it is 
of interest as having been the Brst 
of its kind. See 12 (1918) 


p 380 , / h If orld 

( ouri, pp bs "s , ititt, I a i out 
d€ JviHur itntre immrainr (l028), 
and, for iiic\hauatncsur\t>, Hmlsou 
A J , 2b (1032), pp 75li 7s6, and 
PmmmtU Court, pp 12 70 lit plaoi 
of thiH fourt a new vourt has been 
foreflhadowi*^!, but no\pr actually 
estabhshiMi, a Convention of 
lfVl>riiar\ 7, 1023 See Hudson, Ptr 
tmtifni Court (HH4), pp. 63 66 
* Upon analogies presente^i by the 
Ainerifau Supreme (ourt Haleb, 
A H ofld ( ourt in the Light of the 
fJnUed Stake Supretne ('ovri (1918), 
H A iSimth, 7 he American iSupreme 
Court ae an Inkriatwnal Tnhnnal 
( 1920) , Hellot, The H onitiiidion of the 
^Supreme Court of t ^mkd States and 
the Permanent CouA of international 
Jwtice (Grotius Society’s Texta, No 
8 ) ( 1021 ), Warren, >A« Svprmt 
Court and Sovereign Stake (1924), and 
International (kmefliatlon Pamphlet 
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duty of, preparing a Draft Scheme for the establishment of 
such a court, which, with 8(jme important amendments,* was 
approved by the Assembly on Decomljcr 3, 1920. But the 
Statute Iwcamo binding ujion the Members of the League only 
as the result of the signature and ratilication of the Protocol 
of Signature of the Statute of IH'wunber 16, 1920.* 

§ 2f)aco. Unlike the Covenant of the I^eague, the Statute The Re»i- 
of the Goiu*t c(jntaincd originally no provision for its amend- ghlt^**** 
luent.® In view of its origin, and having regard to the general “» 
rule of Int('rnational Law that, in the absence of a provision 
to the contrary, a treat}' can Iw amended only with the 
(ionscnt of all its parties, it was considered that both approval 
of the Assembly and unanimou.s con^ent of the parties to 
the I’rotocol of Signature of 1920 were requited for the 
amendment of the Statute. This na.s the view taken in 
1928 'lui I'.V’O when a (kunmittw of .Jurists, appointed by 
the Council m virtue of a n‘.solution of the Assembly of 
1928,* was entrusted with the task oi considering any 
changes in the Statute remlered ncce<.sarv in the light of 
past experience. The Committee proposed a number of 
changes, the most important of which aimed at increasing 
the number of juilgi*s, abolishing the post of deputy-judge, 
adding a, hitherto ab^i'iit, provision for the ea.se of resigna- 
tion of judges, constituting the f’ourt a* being iH'rnianent ly 
in .session except during judicial vaci^ions, and ueularising 
the rendering of .•'Ldvisory 0]tinions. .Most of tliese proposals 
wore adopted in 1929 at a Conference of representatives of 
States parties to the Statute. 'I'hey did not formally enter 
into force until 1936. But the provision8 of the Protocol as 
to the increa.so of the number of judges were, in accordance 
with Article*:! of the Statute, given effect by a resolution of 
the Assembly in 1939 ; while thusi' relating to the pemian- 


No. 289 (April 1933) ; Ro,pnberg in 
Columbia Law Review, 25 (1925), 
pp. 783*799. As to the aub«equent 
attitude of the United States to the 
Court see Sixth edition of this 

volume. S 25of , n. 

* Soo below, $ 2Gae. 

» Treaty Series, No. 23 (1923), 


Crad. 1981 ; AJ., 17 [im), Suppl., 
pp, 55*69 ; Hudson, Court, 

pp. (MN.671, aud m IKorW Court 
Reiiortu, pp. 18*26, and /»/frw<i/kmai 
Legishtwn, i. pp. 530-545. 

• See below, § 25«/r. 

* Records of the Mnik AssstMff, 
Plemry Meetings^ p. 112. 
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enoy of the session of the Court wore omboilied in the Ruios 
of the Court as revised in 1931.* 

§ 2{kici. Although the work of the Permamuit Court of 
International Justice was nect'ssaiily interrupted as the 
result of the Second World War and the invasion of Holland 
by Germany, 2 there was no doubt that its acti\ity in the 
period between the two Woild Wars fully vindicated th(' 
hopes attached to it as an instiunient of inti'mational 
justice and of development of international law. In April 
1945 a Committee of Jurists, set up by the Sponsoring 
Powers of the Conference of the United Xations at San 
Francisco, prepared a report concerned with a fiuth(“r 
revision of the Statute of the Court and with its relation to 
the general international organisation about to fie cstah 
lishod.® As a result, it was decided that the Pciinaiicnt 
Court of International Jiistioi* should ccasc to exunt and 
that a new court -the Iiitci national I'oiut of .liisticc 


^ See Htfords of the Surteenth As- 
et mbly^ 1935, Plenary pp 

94. 124, Oj? 1930, pp IlS, 2Mi, 
Hud<Rin m AJ , JO 11936), pp 273 
279 For an ACftMint itf (lit* w«>rk 
of revision ol the Statute Puhlua 

tionii Ilf the Court, Scrip# h, Xo h, 
pp, r>b-92 In tht‘ sulncquint 
of that Spnwj thf*re w'lll Ix' huind 
an aoiounl of the devclopraent# aft* r 
193P. Sec also Penira da Silva, Ja 
r^fotme la f f>ttr dt 

JuMire [nlerpniionaU, h ProUnde de 
1920, fit If f etn dt ( ube ( 1 93 1 j , F u Inn 
m /J.r., 1930, pp 92iHi: Hinlflon 
m 4J, 25 (1031), pp 15 21, and 
Permanent ( ovrt, pp 1.30 Ul , (’a.4difi 
in n.(i, 36 11929), pp 377 390, 
RacMad m HI ( Parts), 3 (I929J, 
pp 3i0 379; lliinmanfkjold in PI, 
s3ttj »cr , 9 (1929), pp W>7-6h9 , Puj| 
do Vineud, tbtd., 11 (1930), pp (>01 
621 ; Anon m H L (Parw), 4 (1029), 
pp, 5*66. For the text of the Rrobx ol 
of Kevitaon nee Treaty SericH (1930) 
No. 36. 

* Aft«r the outhrcfik of war in 
1939 the Court continued to fun* turn 
at The II ague. < >n February 26, 1 9 M », 
it mada an orrler in the oa#c pend 
uw botwfoen Belgium and Bulgaria, 
when The Hague oecupte^i by 


(itniian s th* f’lt -iHh nl tml the 
IbyiMtrtr n oiioi ed I h» v 1* ft 
lulv H> .iftei tluv 1» ol Ixtn inform* 0 
that tluir dipli'iriafii imrimnitit s 
u mid *(A * on Cut nhi 

tiu d.iti of tht hp-irlnr* of dij lo 

uulu mi'"-ioii^^rojiiTh« H n iit ) .sn 1 1 
tlun, till ( onit ivilhout lofctni^ 
(ontiijriMl in ofti<* donru' ilu ti \\\ 
urtiif of \rtr< 1* l3of tin itut* whu li 

piovidis ilut mtiiilurs o[ tie f <(nri 

'»hall uuitimn todi>«)uu*t rhui fniu 
tiiiu until 'lull jikttK Inn* ht<n 
Jilhd 31* iilhuri *d th* f w<r* 
(btahlishui ill (unevv. On the *1 n 
wilntion rd the Cumanuit < oiirt ot 
Inttnutionil .IusIhh m 190> and its 
lepUuimnt h\ the Iritcrnafional 
Court of dviHth < S4* ^ 25aM 
* Cur that U* port la^ f>fH umenis oj 
iht i^nnfprtufp at Sun vol 

XIV, p hJl I’rcvious^, m l'H3 an*! 
191 i, an informal rommitt«^^ of 
JuriAU re{m>b<ntmg 311 numlK-r ol 
AUnd (hnernmentji ifit in bmdon 
at the invitation of tir Bntifih (rov 
crnrnenl and Kubruittdil a rc|)oTt m 
the future of the Pcrm|inent (\»urt of 
International Justne. For the t<^xt 
<if the Rcp<irt im Miac. No, 2 (1944), 
(Wi. 6531 ; A J., 39 (1046), Kuppl., 
pp. 1-42. 
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Hhould Jijo «et up to take its place.^ The Permanent Court 
of Intoniutional Justice lield its final Session, which was of 
a formal oharaotor, in October 1946. In January 1946 all 
its Judges tendered their resignations. In April of that 
year the final Assembly of the Ijcague of Natioms dissolved 
the C<»urt. Previously, the (Jharter of the Uniterl Nations, 
after including (iii Article 7) the Jntematif>nal Court of 
Justice among the six principal organs of the United Nations, 
provided in Article 92 that the ‘ International Court of 
Justice shall be the principal judicial organ of the United 
Nations.’ That automatic association of the Ck)urt with the 
principal political organisation of the internatkmal com- 
munity an ass(>ciation which is the main distinguishing 
feature betw'ecn the old and the ncAv Court — was emphasised 
in Article 99 of the Charter whicli declared that all Members 
of the United N<itions are ipso facto parties to the Statute 
of th<5 Ijiternational Court of Justice. Other Articles of 
the Charter, such as thoM* relating the enforcement of 
the .Jndgment.s of tlie Court and its advi.sory jurisdiction 
at the retpiesi of the organs of the United Nations, give 
addituuial expression to that asMjciation of tjie Court with 
the United Nations. 

In strict law the new Couit is jiot the successor of the old. 
In fact it is a c(*ntiTiuation of it. That fact is recognised 
in Article 92 of the ('haiter whieh lay< down that the Court 
shall function in aeeordanee with its Statute ‘hich is 
annexeil to the Cliarter as an integral part of it and ‘ which 
i.s based upon the Statute of the Peimanent C^ouit of Inter- 
national .lustin'. ’ 'rtie latter .statement, wdiieh is not 
altogether tlt'void of legal ri'levanix'. omphasi.ses the con- 
tinuity of tljiC' two institutions.* That continuity has been 


^ llic rvtuinm fur the deoiMt'n ♦ > 
PBtabliifh a now Tmirt >f a prai 
tioal anti politnal nature 'rhus, it 
waa difficult to a ('onrt on the 
bosia of the niachiiicry pro\idfMl in 
the old httaliiU'. Mttmner, two nn* 
p4)rUnt MenilicrH t>f tho Tiut^Nl 
Natiooa- the Unitoil of Auut- 

ica and Soviet Russia-- were not 
members of the old (Xuirt. on 
this question Hudson in AJ,, iO 


(11)40), pp. C 11. 

* In a 8u))btantial sense, namely, 
that of junsdu'tion, tbr new Court "is 
the Nuee«*S3<ir of the Permanent Court 
of International Jnstire. Thiu< iVrt. 
30 (5) ^ *he Statute provided that 
declarations of acceptance of the 
Optional C'lause m n^ation to the 
latter shall, for the period which they 
have to run, be deemed to constitute 
acceptance of the compulsory }uriei- 
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combined with the imp<.>rt»nt and bonofioont innovation 
consisting in making the Court an integral part of the 
United Nations and its Statute part of the Charter. In 
the course of its activity the Court, while determined to 
safeguard its judicial charact<«r, has lett no doubt that it 
attaches importance to fullilling its fmictiou as the principal 
judicial organ of the United Nations.^ 

Org&oiw- § 26ad. The Court is to be ' composed of a body of inde- 
Court.* **** judge's- elected reganlless of their nationality from 

among persons of high moral character, who possess the 
qualifications required in their res]H*ctive countries for 
appointment to the highest judicial offices, or are juris- 
oon.su!ts of recognised competence in international law ’ 
(Article 2).* The numbi'r was originally eleven judges and 
four deputy-judges (Article ,‘l). Sulwecpicntly the numlx'r 
of judges w’as increased to fifteen, and the provision as to 
deputy-judgc.s was suppressed. 

The draft Convention for a Court of Arbitral Justice in 
1907 already referred to® failed to become law mainly by 
reason of the difficulty of devising a method of electing 
judges which, would Ritisfy both the large and the small 
States. Tills danger was obviaU'd in 1920 by the adoption 
of what has been called the ‘ Root-Phillimorc ’ jJan, w'hich, 
by entrusting^ the election of the Oiurt both to the (\mncil 
(on which at that time the (ireat Powers were expected to 
form a majority) and to the Assembly, look aci-ount of the 
claims of tho (ireat Powers and of the .small States. The 
(“ssential featim^s of that plan were retained in (he Statute 
as revised in 1945. Although the Great Powers which are 
the permanent members of the Scciinty Council do not 


diction of the rntern.itional ^'ourt of 
JuBticc, Similarly, Art. 37 of the 
Statute latfl (loun that whenever a 
treaty in force provides for reference 
to tho Permanent Court of Inter- 
national Juatuo the mat U r •«hall, »h 
between the to tho Statute, Ijc 
referro<l to the International Court of 
Jiwtice. 

* See Mow, j m tho matter 
of Adviaory Opimorw. 

> The Conference of tho Signa- 


tories of the Statute, held in Il>29, 
adopU'd a resolution, milfscquently 
approved by tho Aweinbly of that 
year, recommending th<it * tho caudi* 
aat<'*8 nominat/ed liy the national 
groupH Bhould posaeeia riSeognined prac- 
tical expenenec in international law 
and that they ahould able at leaat 
to read both the official! languages of 
the Court and to speak one of them * : 
Series E, No. 6, p. 90, 

* See above, § 26ab. 
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constitute the majority of that body, thcu' influence and 
the fact of their permanent representation on it tend to 
give effect to the purpose of the scheme as originally adopted. 

Judges are not representatives of the States of which 
they happen to be nationals,^ Accordingly, Article 2 states 
that they are to be elected ‘ regardless of their nationality,’ 
though, to some extent inconsistently, Article 3 lays down 
that no two memb(T8 of the (V>urt may bo nationals of the 
same State. In addition, Article 9 provides that the electors 
shall liear in mind that in the whole body ‘ the representa- 
tion of the main forms of civnlisation and of the principal 
legal systems of the world should be as.sured.’ ^ 

In pursuance of the ‘ Root-Phillimore ’ plan, which involves 
two stages -nomination and election the caudidates are 
first nominated by the national groups in the (Permanent) 
Court of Arbitration, additional national groups being 
formed to comprise any members of the United Nations 
not represented in that Court (Article 4), no group ‘ nomin- 
ating more than four persons, not more than two of whom 
shall be of their own nationality ’ (Article o). ‘ Each 

national group i.s rccomraendod to consult its highest court 
of justic'c, its legal faculties and schools oT law, and its 
national academies and national section.s of international 
academies devoted to the study of law ’ (Article 6).® 

The nomination of caiulidates by the ‘ national group." ’ 
of the Permanent Ck)urt of Arbitration is cumlxu !ome and 
probably fails to give effect to its apparent object, namely, 
that of ensuring a procedure of nomination independent of 
governmental influenee. For the national groups of the 
Permanent Court of Arbiliation are themselves nominated 
by Covemments.* However, in view of the paramount 
importance *of the process of nomination — and ef election 


^ Aa to a<i A/k. hoo below, 

5 25«/6. 

* And 800 bolow, § 2r>afb, aa to 
* national * judges. 

^ There is no legal obligation to 
consult these bodies («eo Report of 
the Committee of JurtsU of 1920, p. 
707 )» and the recommendation has 

VOL. H. D 


in fact remained a dead letter. 

^ In man> cases their members 
nominate one of themselves a^ candi- 
dates, ^bgbt judges elected m 1945 
wore momlx'rs of Uio national gnmps 
b> which they wore nominated. It la 
now nn longer necessary for a State 
to be a party to the Hague Convention 
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of jadges generally — ^it is not certain that such influence 
exercised by Govemraeats is improper. On the contrary, 
it would seem desirable that the election of the judges 
of the Court should be preceded by adequate preparation 
and consultation, conducted by Governments within the 
framework of appropriate machinery, with a view to re- 
moving the election from the ha7.ards of voting conducted 
on a purely political Ijasis.i 

A list of camlidates having been pr(*i)arcd i«i this way, 
the General As.sembly and the Security Council proceed 
‘ independently of one another ’ but in effect sinudtaneously, 
to elect the members of the Court (Article 8), no jjerson 
being considered as elected who does not obtain an absolute 
majority of votes fwlA in the General Assembly and in the 
Seemity Council. In the ©vent of two or mon> nationals 
of the same State obtaining an absolute jiiajority of the 
votes of both these bodies, only the oldest of thes<* i.s con- 
sideretl os elected (Article lO).® It is expre-.sly stated that 
the vote of the Security Council in the matter shall be taken 
without any distinction between its |K*rmanent and non- 
twrmanent mojnbers. 

If necessary, three metdings® of each bodvmust lx* held, 
and, failing their coincidence in tdecting the same persons 
even after three nu'Otings, a joint conferenct' betwt'en the 
two bodies take.s place for the purp*»se of removing, by the 

m Gfrler U* b<» Abl© up a natumil ,1.-/., j pp. 71 1 725 ; lUk#>r, 
group. The Ptr^ert Jun-dval Sfatm of the 

* (>n the other ImntJ, m of tlw^ [Mmimovjit \n tutenmUonnl 

fact that the rt* elect ion of inrlivniiial /-at/ pp U)’2 105, The jvpftr- 

judgea <iep<»ndH to some # x tent ute inteniaUunHl pc^tsoimlit^ t»f the 

the attitude of their C*o\enunents liominiuns is now iiiu hiiniuigud and 
acting in a me*i^sure through the tfie questHiri is, therofore* no longer 
national groups of the Permanent topieal. In PMb a jidge of (^armdiafi 
Court rtf Arhitration* there w r^Kuii, m nationality whs electf^d in additnui to 
♦mler to ensure the full indciHuidenee a lintmh •^ubjeel from the Tmted 
of judgeft. for a conswlenilion of the Kingdom \ 

pa»)ibiliiy nf their holding fifliec for * On the interpretation ot the woni 
an indehuito }x*rKdI subject to an age ‘meeting' <sfe Pollui in 1: 23 
hmit, iHHO), pp. 58 <»0. ^ Tlie (haieral 

* The question waa previniwly »h«- Assembly, in Piit*, ijiterproted that 
cussed whether a jK^rson posjwwing tenn m mthining a ' h|llot ’ with the 
the nationahty of a British Dominion reanlt that after the first ballot the 

^could be elected in addition Ui a mtjoting wiw terminated. The Hecur* 
national of the United Kingdom and ity (Vmnril concurred m that mti'T- 
Kofthoro Ireland. ^Soe Poliak in prrtation. M qmne. 
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vote of an abHoluto majority, what would otherwise be a 
deadlock. (Such a joint conference became in faot necessary 
at the first election in 1921. Failing agreement between 
the Security Council and the General Assembly by this 
means, the judges already appointed proceed to fill up the 
remaining vacancies from among persons who have obtained 
votes either in the Security Council or in the General 
Assembly (Article 12). 

The memljers of the Court are elected for nine years, and 
are re-eligible (Article 13). In order to ensure a periodic 
renewal of the Court the same Article, as rovi.sed in 1945, 
provided that of the judges elected at the first election, 
the termus of five jiidges shall expire at the end of three 
years and the terms of five more judges shall expire at the 
end of six years.® The result is that every three years five 
judges are elected by the General Assembly and the Security 
Coun;il in addition to any vacancies to be filled as the 
result of resignation, death, or dismissal. A member of 
the Couit cannot be dismissed unless in the opinion of the 
other members he has ceased to fulfil the required conditions 
(Article 18). When engaged on the business of the Court 
judges enjoy diplomatic privileges and immunities (Article 
19).® (The terms of this provision are wider than those of 
Article 1(15 of the Charter relating to the representatives of 
Members of the United Nations and of officials of the 
Organisation. The pri\ ileges and immunities grant'^d to these 
jiersons are such ‘ as are necessary for the indepemiont exer- 
cise of their functions in connection with the Organi.sation.’ ♦) 


' Reports of the Second Asscfnhlif, 
Plenary Meetings, pp. 2V» -291 ; 
Fachiri, pp. 38-40 ; Hudson in i-. J , 
24 (1930), pp. 718 727. 

■ According a proMsion ol Art, 
13 the judges whoso terms of office 
were to expire after the initial i>enod« 
of throe and six years w«>re chosen by 
lot diawn by the Sec'Otar) General 
immediiitoly affcc^r the first oltHtion. 

• Sech^tan, Les mmumt^s diplonm^ 
tiques des Reprisentanin, des fMiU 
mmbres tt des Agents de la SoctM 
d€S Nations (1928), pp. 56> 57; 
Anxilotti in Rivista, 3rd ser„ 8 
(1928), pp, 63U36 ; Dt&k in RJ., 


3rd ser., 9 (1928), pp. 187, 646* 
549; Preuas in AJ., 25 (1931), 
pp 707-710; Genet in 14 

(1933), pp. 254-281; Aubain m RJ„ 
3rd ser., 15 (1934), pp. 129-143; 
HammarskjOld in Hagi^s RsoueU, 56 
(1930) (ii.), pp. 112-200. 

* I’he pn\ lieges and immunities of 
the members and officials of the Court 
nre laid down in an Exchange of 
Letters of Juno 1940 between the 
Prosl mt of the Court and the Outcli 
MmisteP of Foreign Affairs and ap- 
proved by a Resolution of the General 
Assembly of December 1940. For the 
text of both see Yearbook of the Oourti 
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They elect their President^ and Vice-President, and 
appoint their Registrar (Article 21). The scat of the 
Court is at The Hague (Article 22). It is expressly laid 
down that that provision shall not prevent the Court from 
.sitting and exercising its functions elsewhere whenever it 
considers it desirable. The same applies, subject to the 
consent of the parties, to the Chambers of the Court provided 
for in the Statute.® These provisions probably imply a 
legal obligation of Holland and of any other jiarty t(* the 
Statute to permit the Court to function witlun their terri- 
tories. 

Normally the Court consists of the fifteen judges. If a 
court of fifteen members cannot be constituted, a (juoruin 
of nine will .suffice (Article 25).* Judges and judges ad hoc 
(see below, § 25afb) receive remuneration out of the funds of 
the Court. In general, it i.s provided that the exjx'iises of 
the Court shall be borne by the United Nations in such 
manner as shall be decided by the General Assembly. The 
latter body also fixes the salaries of the jmlgos and of the 
Registrar (Articles 32, 33).* No judge, when actively l)er- 
forming his duties in the Court, may ‘ exercise any pohtical 
or adrainistratfvo fimction or engage in any other occupation 
of a profes-sional nature ’ (Article 16),® a provision which, 
though aimed at divorcing them as far as possible from the 
interests of their own State.s. yirobably also excludes them 
from discharging political or admini.strative functions of an 
international character.® Nor may any memb<*r of the 

ld40-ll)47, pp. 84i-l)4. It IS provided the sularies ullott<*d to them from the 

there that members of the (Vmrt and a budget. 

tha Registrar (or his Deputy when » Ijenau, Stellung und BefugnuM 

actmg for him) will, in a general wa>, des PTds%denUn des Sidndigen Jnter 

be accorded the same treatment as nationalen Oertchtshofu 

Heads of diplomatic missions ac * See below. § 25af. 

credited to Holland, Other oflieials * This appears to te the effect (4 

of the Court are accorded the sarao Article 25; ‘judges* lutho last para > 

treatment, according to their rank, m graph does not include aJAoc (national) 

CoimselloM or Secretaries of diplo- judges. On the questfcn of quorum 

matic missions. U is laid down that see Fachin. pp. 50, (1 ; Hudson, 

members of the Court, the Registrar, Ptrmaneni Court, pp. 3|O-330. 

and higher olftiials of the Court who * For details see Ptrma* 

are of Dutch nationality are not neat Court, pp. 134. 3 

answerable to the local jurisdiction » Bee Hudson, Pta^mni ConrU 

kft acta performed by them in their pp, I64d66. 

official oanacity and within the Imute • But not on commitleea appuinied 

of their duties. All Dutch nationals by the generid intemAtioniM organ- 

are exmnpt from direct taxation on isation ; e.g. Dr. Xxider, a judge of the 
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Coiirt ‘ act as» agent, counsel, or advocate in any case ’ 
whothor national or intoniational (Article 17), 

§ 25ada. While the Charter of the United Nations lays 
down that all its Memhers are ipso facto parties to the Statute 
of the International Court of Justice, it makes provision for 
adherence to the Statute on the part of States which are 
not members of the United Nations. It lays down that any 
such State may l>ecome a party t(» the Statute of the Inter- 
national Court of Justice on conditions to be determined in 


each case by the Ceneral Assembly on the recommendation 
of the Security Council (Article 1)3 (2)).’ Switzerland availed 
herself of that provision and became a jiarty to the Statute 
in 1047.® Liechtensti'in became a party in I960.* The 
importance of b(*coming a party to the Statu .e lies, inter 
alia, in the fact that only a State which is a party to the 
Statute can effectl\el^ become a signatory t<» the Optional 


(Vmrt, vtas a mtmhtr ot tli4 (Vm 
niittee of K\j>ertfi for tht 
(Wiihntum of fntf^rnatiornl 
Ste Puhluatioii'* of the (Vmrt. Seius 
K, Xo 1, })|) 24s In 

Kulier jiittsl lus uflutrator in tht* uim* 
of thf British (luims in tho Npanmh 
yiniu* of Moro( ( o In I ‘tiS he at U'ti a> 
Arbitrator in tlm arbitration Inlvictn 
tht* Uiutcti MaUs anti Hollainl ton 
oerninjf tht* Island of Palm us In 
tha t’ourt ihr \H‘w 

that *ftnv function whidi compclh*!! 
a pcrat*n to follow the instriution'* of 
hi» <iOvernim*nt, rcgardltsa of liis 
personal was “political” in 

the nieaninp of Arlu lo 10 ' : Scries 
K. No. 7, p 2 7 ^^. And sec ilnd , p 277, 
for an affirmation of tin right of the 
judgcti li» acce^pt nicmlwiship of coni 
midHiona of conciliation .ind tiiqiiirs 
Obvionaiv, a judge who wit on such 
a (OinniKssion would In* debarred from 
sitting on the ftmrt in the aamo cane 
And see i6»tf , No 4. p 270, and No 7, 
pp* 277 and 287, for desntuonh of the 
Court on some (juestioiui of incom- 
patibility. In the succeaaiv** isaues tif 
the YenrbtMik of the Court there will 
be fountl a h»t of funotionK of a non 
judicial charnoter which, in particular, 
the President of the (’ourt is oceaaion- 
ally requeated to fulfil. Theae include 
the appointment of umpires m ar- 
bitral WUea, memben of conciliation 


(ommissioiH, observers m plebLscitca, 
ind so on See, c q , the Yearbook for 
11»48 Vm pp 41 « and 157, 158. 

* iW dso, to the same effet't, 
Article 55 of the Statute, which lays 
iiown, in addition, that the concbtioiij) 
thus dctermmwl shall m no case place 
the jiartics in a pAutiun of mequahty 
before the Court 

® The (.onditiuns laid down for 
>wit/erlttnd were as follows; (1) a< 
ciptame of the *proviwons of the 
NUtule , (2) acceptance of all the 
obligate ns of a Memlx'r n* the United 
Nitions under Article of the 
Charter relating to giving effect to 
the Judgment ^ of the Court) ; (3) aii 
umhrtalving to comnlmte to the 
expenses of the Uuirt such equitable 
amount aa tlie Ueneral Assembly ahall 
asRt'ss from tune to time after con- 
Miltation w’lth the Swiss (iovemraent 
For the text of the Rettoliition of the 
(General .Assembl) and of the tSwisa 
aieeptanee st'e Yearhetok of the Court, 
m47-1948, pp. 30, 31. Sea also 
Hudhiin in 41 (IS147), pp. 868 
87! ; Ooodnch and Hambro. pp. 483, 
484 ; Kelson, The Law of Me 
Snlmt 1858), pp. 490492; Hage- 
mann m .Iniiiiafre suim de dro%t inUr- 
noifonal, 5 (1948), pp, 117-154. 

* The oouditiona were the same as 
m the ease of Switzerland. 


The 

Court 

and 

State* 

outside 

the 

United 

Nation*. 
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Indt- 

viduais 

and 

Bodies 

other 

ihim 

BUIm m 

relation 

to the 

Court. 


Cflause of Article 38 of the Statute and thus, by ao(»pting 
the reciprocal obligations, secure for itself the benefits of 
the obligatory jurisdiction of the Court.‘ Tt is true that, by 
virtue of a Resolution adopted in 1948 by the Security 
Council, a State which is not a party to the Statute may 
sign the Optional Clause, but it is expressly provided that 
such signature cannot be relied upon against Stati‘8 which 
ate parties to the Statute unless they specifically agree. In 
addition, the same Resolution pennits States which are nut 
parties to the Statute to become parties to disputes be- 
fore the Court by accepting its jurisdiction with reference 
either to a particular dispute* or to all disputes or particular 
classes of them. Such Stotes must undertake to comply 
in good faith with the decisions of the Ctmri and with the 
corresponding obligations of Article 94 of the Charter.* 

§ iHadb. The Statute lays dowm. in Article 34. that only 
States may be partit's to disputes before the Court. The 
rigidity of that rule, which is to some extent the result of 
the uncritical adoption of the view' that only Slates are and 
can be subjects of international law, is mitigated in fact by 
two sets of provi-sions. In the first instance, by virtue of 
the same Article, the Court may reipiest of public inter- 
national organisations infuiination ndevant to the rase 
before it. Suqh organisations may ]jr('sent information to 
the Court on their own imtiative, and the Court is bound to 
receive it. Whenever the Court is concerned with a case 


involving the constitution of a public iritemational organisa- 
tion or of an international convention adopted under that 
constitution, the public intoniational organisation concerned 
is to be notified and is entitled to receive copies of all written 
proceedings. The Statute does not define a public inter- 
national organisation. It can be defiiMHl as a body created 


> RwiteerUnd aowpted in 1948 Ibc 
obligations of tha Optional ('tanae tu 
take efa«t m tbo date on which she 
iMcaote a party to th« Statnto 
Ueobtedatem did the same in 1900 

* Security Oouncii Oj/lfiol Btford*, 
Wrrt Year, Second Kenee, No. 19, 
p. 407. Thoa in 1948 the tiovrmment 


of Hyderabad whose i^atehood waa 
ronteated by Iiiilia mwle a derlara. 
tion aohmittiOK to (he fourt the dia- 
pute with India coni'erijing the inter 
pretation and appliegtmn »f the 
prmeipal Agtoemoiit, honetudesl in 
1917, governing the relatione between 
tho two countries. 

* Sw below, |30o/a. 



§ 25aSj JVmcIAL SETTtEMBNT 55 

by a tijeafcy between States and composed, at least in part,* 
of representatives of States. Secondly, although the United 
Nations, not being a State, cannot appear as a party before 
the Court, it may through the General Assembly or the 
Security Council request the Court to give an Advisory 
Opinion on any legal question. This includes, presumably, 
a legal questi(*n involving a dispute to which the United 
Nations is a piriy. It is symptomatic of the inadequacy 
of Article 34 of the Statute that although the Court has 
held that the United Nations is a subject of international 
law and can put forward an international claim,® the United 
Nations is precluded from bringing that claim before its 
own principal judicial organ.® The Statute also provides 
tliat any other organ of the United Natioas and the special- 
ised agencies i.e. public international organisations brought 
into organic association with the United Nations — which 
may be so authorised by the General As.scmbly may request 
the Court for an advi-ory opinion on legal questions arising 
within the scope of their activities. To that extent these 
bodies enjoy a limited procedural capacity beftm' the Court. 

* Thu<i» Tor uist^viu’o, the In(«*r nutthd hv nt In (»rrler to 

nnUonal OrpaniMtutii oanm«t meet the sitimtion ansiuf? out of the 

bo ivj<anlod eom|)oso<l nua|mtity of the United Nations to 

of representatives of States?. On the appear as a part> in contentious pro- 
status of inicrnational o^^^alu^atlons feedings before the (^vurt. Section 30 
m ndatioii to the Internatinnal Court ot the (h^neral Uonvention on the 
of Justice NOe tieiikb m iSortf ft/, Pn\ile|fPH and Imir unities of the 

32 (ltU6h pp. l‘tl » Hanibro m Unileii of 11U7 j lOMiles that 

/WdGVi/ Vtuirfer/y, 13{ll»r>t0. iu of a ditTcrciu'e t»<»tween the 
pp. 320 331. See alrd) I,rtutcipA< hi, UniUni Nations and a Member a 
I nif'rmiUtfnal Luu' tvui Ilunian Ku^htu roipu«it hlmll be raatie fi»r an Advisory 
(1050), pp. 15-17. tipinion of the Court and that the 

•Advisory Opinion of April 11, Opinion gi\ ^n by it shall l>e acceptetl 
lOtO, conce'nnnn H^puralwn for a >. decisive by the parties. The Heail- 

;«nVs iiitjferfH in th* senut of thf ipiarters Ajfreement of the same year 
UtiUed RtptirUi, 1040, p between the Unite<l Nations and the 

174 ^ United States of America* while pro- 

• In a li<*Holtttion ado}it(H] m vidirij? for the arbitration of disputes 

December IP to the Oeneral Assemblv anting out td the Ai^reetnent* lays 

authoria 4 *<l the Seeretary-Oimerttl to in Soi tion 21, that the Secre- 

brin« an international claim against tary-Oeneral or thui United States may 
the Goveniinent of a Smte, Member ask the International Court of fustice 
or non-memlwrof the United Nations, for an Advisory <3piiiion on Any 
allcsged to U responsible for an uijurv' questu arismi? m the course of the 
sofTered in the sorvicc of th»> Unib'ii proceedings, and that the arbitral 
Nations and, if necessary, to submit to tribunal shall then render an award 
arbitration, under appropriate pn>- * having regard to the Opinion of 
cedures^ such claims aa cannot Oourt.* 
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The General Assembly has granted that right to a number 
of specialised agencies.^ 

No such capacity in any form is enjoyed by individuals. 
This does not mean that in no circumstances can the Court 
adjudicate upon claims of private individuals, ft means 
that, before it can do so, a Government —as a nde the 
individual’s own Government— must espouse his claim and 
bring it before the Court.® As the Court has stated on a 
number of occasions, ‘ by taking up a case on behalf of its 
nationals before an international tribunal, a State is ass<*rt- 
ing its own right — that is to say, its right to ensuie, in the 
person of its subjects, respect for the rules of international 
law ' * It may be premature, at a time \\ lien States are 

• The following orgHnisatiooB }ia\e Chtcatjo faw Revuu, 13 (I‘tl0), pi> 

SO fat been authonsecl to reqm»«t 180 194 Anti seo the literature 

Advisory Opinions of the Court the relerred to hi lo\^ on p 8 1 , n 7 

Internationa Labour Organisation « {Brazilian and Serbian loam tases) 

the United Nations Educationai, Schi also voi i ^ 155, on nationality 

Scientific and Cultural Organmation , of claims Ah to qucHtions of Prnate 

the Food and Agriculture Organm International La>% which tame Vx^fort* 
tion; the International Civil Aviation the Court see HanunaiNkjolii, Htme 
Organisation ; the Intematioual Bank cniupie de dmd udernatHmai 3(1 
for Eeconstruction and T>o\eIopment , (1034), pp 315 344 Sei nlst) Nil>o>et, 

the International Monetary Fund, Quelque^ cmndnation^ la ju^Utee 
the International* Telecommunica uUernatwnah el le drmt ndf mat tonal 
tions Union, the World Health pni<^(l029), Jessup, 1 M Kiern Imu 

Organisation; the Intergovernmental of Saiton't (l94Ki; l^auterpaf ht, 
Refugee Organmtion , and the In Intermtional Lau and llumaik lUghts 
terun Committee of the General (U)5()), pp 4S 01 KeWn, The ! au 

Assembly. Article*% of the Havana of the f nUed Salwrut (I95i»), pp t83 

rtiarter of the International Trade IHH \n(l hch‘ S tnsowf r m 

Organisation of 1949 makes the .35 (1) (1920), pp 5S5 h47 , Bund 

Advisory Opinion binding stem m Jiaijue Beruetl, 1928 (ui ), 

* In fact, the majority of the judg pp 331 459 On private arbitration 

tnents of tbo Court have been eon- ininUrnational ndationssee Halladoro 
oemed with claims of a private origin Paliien in Hague HecueiU ''d ( 1 9 1.^) (i ), 
See on access of individuals to inter pp 291 4<»3 The con^jlitntion of the 
national tnbunals — and to the Per n»>w dcfuiut (Vniral Amenean ( ourt 
manent 0>uit in particular Aftnufes of Justice, mentioned on p 41, n ) 

of the Comm^Uee of Jur%9t9 of 1020, provided that the C<|urt could take 
pp* 204-217 , Salnoli in Jiwtsla, 3rd cogniaanre of olaiiuH winch an in 
ser.^ 2 (1923), p. 501 (n 3) , Kund dividual subject of ope of the con- 
stein in JUJ,, 3rd ser, 10 (1929), pp. tracting States might raise against 
431-453, 762 783 ; T^n4kid^, any other contracting ^'tate, whether 

11 (1930), pp 473 493, and 13 (1932), bia Government supp&ted hw <laim 
pp, 89-111; Banmgarten, %bid , pp or not As to the jgixcd Arhiira) 
742-799 ; Bonhanl itt A J ,24 (1930), Tnbunals see vol i § fifl9 (n.) 

pp. 359-365 ; Sobolewski m B G , 38 • Brmiltan Loans 4atSf Series A, 

(1931) pp. 420 437; B^f6nad^ in No 14, p. 17; Mavronmnlts HaksBns 
Annmirs 35 (1) (1929) pp 505 582, Conewwns Case, Be4es A, No* 2, 
and ht ff^tgue Hteuetl, 51 (1935) (i.), p. 12, Fartorff ai Chortdw Case, Benm 
pp, 5-119 ; Koessler in Umverstly of A, No. 17, pp, 25-29 ; The Paneuzys^ 
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loth to recogiuse the principle of the obligatory jurisdiction 
of the Court in disputes between themselves, to urge the 
recognition of the right of the individual to bring a State, 
against its will, before the Court. But there seems to be 
no compelling reason why it should not be allowed to exercise 
jurisdiction between a State and an individual in all cases 
which involve a question of international law and in which 
the State in question specifically agrees to appear before 
the Court. The Comt possesses no such right under the 
pre.sent Statute. 

§ Before defining the juriMliction of the Court wecompet- 
may recall the general principle of International Caw * 
that no State can be coni|K‘lled to litigate against its will. 

We must, therefore, seek as the basis ttf the jurisdiction 
of the Court the consent of the litigants, given either gener- 
ally and jii iuUance, or ad hoc and upon the occurrence 
of the dispute'. International society has not yet reached, 
jis national societies have, the point at which any creditor 
or party injured can summon his debtor before a court 
without the hitter’s consent to go tliere. There is no 
reluctance on the part of States to apjieal t« the existing 
rule of International L.i\v on this matter. In fact, a 
great number of the judgments gi\en by the Court have 
been concerned in one lorin or another with a plea to 
the jurisdiction of the Court, naitulj, with a contention 


Saldvftskii Railway Casty iSf'rieti A/ B, 
No 7ti|, p 10. It w rtK* cltar that 
under the present wording of \rt. 31 
of the vStAtute the t’ourt (ouhl not 
exercise cnininal juru^dittiou o\tr 
individuals on Recount of war (nmrs 
and other viol,il^(»ns of mtenifttional 
criminal law. 8ce tndovk , § 257h 

* See generally Bustauuinte, The 
World Courty pp. 170*210, Fat Inn, 
pp. 70-100, PoiitiR, pp IbO 175 and 
2.i5-24(}; Hudson, Pmnannii (\mi, 
pp 405-482; La jundtciwn 

de la Cour Permnente rfe Jushte 
ftUermUionak (1931); Goecze, Jhe 
Ziuifandighit intirmhofialer 6>ricAl«- 
hafa (1933) ; KeWn, The Law of the 
VnMed Nations (1930), pp, 477483, 


Blous/twaki in R,(/., 29 (1022), pp. 
22 48 . Uaminmkjolti in R.1 , 3rd 
SCI , 0 (I92K), pp. 82-90 ; Borel and 
Poiilis (with notes by Huber and 
other's) in duRiuinp, 33 (2) (1027), 
pp. (>09 834 ; Jacoby in ^ 

(1036), pp. 233 255. See also Sene.** 1) 
and K of the PubbeatKuw of the 
(Vint. As to the restricliona upon 
jurisdiction arising out of so-called 
htispendance, see T(i4kid^ in 
26 (1029), pp. 502-527 ; Bosco, /?op- 
porli f coyifUtU fra ginnsdizioni intcf- 
'1032); and Kambrti m 
B.Yy 25 (1948), pp. 133-15H. See 
also, as to other conditions of juris- 
diction in general, Witenbcrg in 
Hague RecunX 1932 (lin), pp. 5432- 
’ See alxive, § 12 
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that the jurisdictional clause invoked by the plaintiff State 
did not actually confer jurisdiction upon the (^urt.* 

In addition to its advisory function (see below) the juris- 
diction of the Court (Article 3C) may be classified as either 
Vahin- voluntary or obligatory. It is (i) volnnlary m regard to 
‘ aU cases which the parties refer to it ’ by a special, ad hoc, 
diction, agreement * 

CoiiTca- It is (ii) obligatory by virtue (a) of special clauses in 
treaties other than those referring '.pecilically to pacific 
diction, settlement. This catcgorj’ includes disputes under various 
treaties such as inteniatioiuil labour conientions, most of 
the so-called legislative treaties establishing international 
unions, constitutions of specialised agencies of the United 
Nations, treaties of commerce, alliances,* tmsteeslnp agree- 
ments, and many others which provide foi the leferenee 
to the Court of disputes as to the interpietation of their 
provisions * ; 

(6) of treaties of pacific settlement providing tor judioial 
settlement usually in conjunction with cotici tuition or with 
arbitration and conciliation (see lielow, § ioah ) , or 


Optional 

oom- 

polaory 

Jaris- 

dietion. 


(c) of the'so-called ‘ Optional Clause ’ of Article 36 of 
the Statute of the Couit which any menibei of the United 
Nations or an\ party to the Statute ma\ choose to make 
binding upon'itself The Uomniittw of .Jiiiists who drafUsl 
the Statute in U)2I> proposed that the t’ourt’s normal aiul 
regular jurisdiction should be compuKori in all cases of a 
legal nature as enumeratcfl in Article 13 of the (lovenaiit, 
but, mainly owing to the opposition of some of tlu' (Jreat 
Powers, this provision wa.s deleted fiom the iStatiiU* before 
it was adopted by the Assi'inhly It wa»s replaced by a 
provision of Article 36 of the Statute tlu' 0fit4onal (^ause 


* Lnut«rpMlit, Tht Ikvflopmnt of 
InkrnatioKol Lav by thr Permantnl 
Cowrt of Internatmnal Juflve (1634 j, 
pp. 36-33 

' 8m Thivennz, Lt wmpromu 
ffarbUragt dnant la Pout Permanente 
4t J*sttu IntTniatvjnatt (lOSH). On 
UDilHteisl (tunfflnag'More the inter 
qnliaiul Ckmrt of Jiubce we Wiild'Kk 
in 2 (IMS), pp. 377-391 


• Such a*, those Jietueen («rv»t 

Britain an<l Jordan ol ^arch 22, lOlfl, 
and Oreat Britain |and Iraq of 
■lannar} It, 19t8 1 

* On junadtelinnal ilauaea m eon- 
rentioiiR esUbliRhiog tntenuitionnl 
iiniotia DM Oidel in mnvam, 36 (I ) 
(1636), pp. 248 406 ; ftid., 36 (2). im 
268-288. 
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— enabling raembers of the League and States men- 
tioned ifl. the Annex to the Covenant to declare that they 
recognise as compulsory ijmo facto and without special 
agreement, in relation to any other member or State accept- 
ing the same obligation, the jurisdiction of the Court in all 
or any of the classtcis of legal ^ disputes concerning (a) the 
interpretation of a treaty, (h) any question of International 
Law, (c) the existence of any fact which, if established, 
would constitute a breach of an intenmtional obligation, 
(d) the nature and extent of tlie reparation to be made for 
the breach of an international obligation. This obligation 
is only operative as against an opponent which has itself 
accepted the obligation, and is m that res])eet always 
conditional ® ; it may be accepted without limit of time or 
only for a certain niunber of years ; and— although this 
docs not seem to be supportf'd by the wording of Article 36 
— -othel- condiliims oi reservations excluding a particular 
class of disputes may Iw attached. Similarly, although in 
the coiunse of the rovi.^ion of the Statute in 1945 the majority 
of States apiwai-ed to tavour the conferment, by the Statute 
itself, of compulsory jurisdiction uptm the G)urt with regard 
to the above four categories of disputes, some States — in par- 
ticular the United States of America and Soviet Russia — ^were 
unwilling to agrt'e to tliis. Eventually t he view prevailed that 
a Court ilivested of obligatory jurisdict ion but accepted by all 
the Members of the United Nations i.s preferable to a Court 
endow'ed with tho nonnal attributes of a judicial tribunal 
but confined only to some Members of the UnitC'i Nations.® 


> The term 'legal ' 18 merely desenp- 
tive of tho four oategoriew of tiispuu^ 
onumoratod in Article 36 It does 
not imply any ftdditional qualitica* 
tion. Any dispute falling within on© 
of the©© categoneH ipso facie * legal 
See Lauterpacht, The Function of Law, 
pp. 34-37. 199-201. 

* As Hudson, PernmnerU Courts 
p, 466, points out, the words * r»n 
condition of reciprocity ’ in the 
iiltimat© paragraph of Article 36 
seem tautologoiis. However, thej 
may not be altogether unnoocssar> 
inasmuch as they intimate that any 


reservation attacheii to the Optional 
Clause by a State may l>e invoked 
against that State by any other sig- 
natory of the Clause. See Article 39 
(3) of tho (joneral Act of 1928, which 
lays down expressly that * if one of 
the Parties to the dispute has made a 
reservation, the other Parties may 
enforce the same reservation in regard 
to the Party.’ See also, on the ques- 
tion of r< procity, Enriques in f?./., 
3rd aer., 13 (1932), pp. 884-860. 

* For a clear statement of the 
divergence of views on the subject, as 
revealed at the Conference at San 
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With minor exceptions, all Governments which are now 
bound by tlie Optional Olauso have attached more or less 
wide reservations.^ The British Declaration of Acoeptanoo, 
which in September 1929 gave a strong impetus to the 
signature of the Oidional Clause on the part of many States, 
covered ‘ all dihpute.s arising after the ratitication of the 
present declaration with legard to situations or facts subse- 
quent to the .said ratification, othei than • 

‘ Disputes in regard to w Inch the parties to the dispute 
have agreed or shall agree to have recourse to some otliei 
method of ])eaceful settlciuent •* ; and 

* Disputes with the Governuieat of any other Member of 
the League which is a meiulwr ol the British Common- 
wealth of Nations, all of which disputes shall Im‘ settled 
ill such manner as the parties liave .igieed or shall agree ® , 
and 

‘ Disputes with regard to <piestion-i wlneli h\ int-ei national 

Franci^^ Mee the kejxirfc of thi KvrMifion ot it 

relevant /Jorument^ of pmc Uu see U low ^^ll7an<JU7« 

th€ Confer* ntt, voi 13, pp 3M0 PU, « iSoi 'imtlcultb in HI , 3rtl scr , 
Goodrich a ud Ham p 479 17 pp 719 740 

' On the Optional Clanve ind the Kunmip, honkurrenz %t ternaitonuhr 
reservations thereto see Hudson. Schi€tini^*nchU*barkeiirn 
Permanent Courts pp 419 4b2, and in ■* It prchihie that thit |Hirln ular 
foiwi 19 (1934), pp 1C*0 ie^r\ ition. inttndtti orixinalh to 
217; Fischer HtlJjama in /I I , 1930, emphwisf* the of an int<r 

pp 63 84, the**tame, ( haplers on nation d tlenunt m the nlationa of 
Current International Law (1929), the !mnd>f‘rs of the (Vanmt»niioalth, 
pp 37 41 • Lauterpacht in Eiofumwa, is olxsoh to and, in dt fault of my torre 
June 1930, pp 137-172, and the tiame, «p<>ndinK macluiurv within the (’om 
The fundtan of Lau, pp 34 37, 199 immivralth, results lontrin 

201 , Higgins, Bniteh ircrptanrr of to the pur|:H)i><*s which iri*ipired it 
CompuUory Jurtedirtwn the Op- Thtre la nothing to prevent one 
twnat Clause (1929); (ory, ( ompid roernlwr rtf tin (Xmiinonwoalth from 
sory Arbttratton (1932), pp J13 I3fl , citing another member lielore the 
Keleent The [jaur of the Cnit*>ii Sationn (V>urt b> Mrtue of an instrument of 
(1950), pp 521 531 ; Faehm, pp 95 fompulsorv netthment othir than the 
100; Wundram, Die FakuJUUh* Optional ('laune Si^p, for instance, 
Uavael (1933); Hepburn in Qrprqe the \<inou<} HgrwiAnts relating to 
toum Low /(fiaeie, 19(1 93(^), pp 66 9S *W SerMoea and con^fluded m 1949 
For the text of the resen'aiiorei Yimbook of the ( ogrt, 1949 1950^ 
DocumeniSf 1929, pp 38-51 ; Hudson, p 180 As 1*) the rf^oinmendations, 
Pemument Cawrt^ pp 610 630, the rfyiperti\el>, of the (’iiierence on the 
same, Court Reports, i (1934), Opmtion of Domimon legislation 

pp, 29*49 ; Hambrt) in /IT, 25 and Merchant Hhtptang I^gmlaiton 
(1948), pp. 133-15.3; Vuhan in Ada m 1929 and of the lii|>erla] Confer- 
Soandimvya, 18 (J947-1948), pp, 30- ence in 1930 eoneerdlang the settle- 
^ ; the succeeaive iasnee of Poblica raont of mter-impeml disputes see 
Hoiwiof tberourt.8ffie« K,and of the (1930) Cmd. 3479 aitd (1930) Crad. 
feofboak of the C^ourt, M the 3717. The latter merely reeotu- 
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law fall exclusively within the jurisdiction of the United 
Kingdom/ ^ 

Other States have attached similar and, in some cases, 
even wider reservations* On the outbreak of the war with 
Germany in September 1939 Great Britain, invoking the 
change of circumstances which had taken place since the 
ratification of the acceptance of the Clause in February 
1930, added a further reservation to the effect that she would 
not regard the Clause as covering disjiutes arising out of 
events occurring during the hostilities/-^ The British accept- 
ance was renewed m 1940, subject to the reservations cited 
above, with regard to all disputes arising after February 5, 


iiionded the netting up of ad fioc 
tribunal for the settiement of justn i- 
able ’ disputes. There Mas no pro 
vision for any measure of obligatoi> 
settlement. 8ee Keith in Journal #>/ 
Vomparaiiie Legislation^ 3rd ser , 12 
(1930). pc MdcKay in 

Proce^t7igs of the Canudtan VoUtaal 
Sc%€nce Asjsoctatwn, 4 (1932), pp 08 
81 ; Hughes, I^atiomd i^ot'erei'jniy ami 
Judicial AvLmamy i/i the lintiak < om 
mmu^aUh of Satums (1931), pp IJf 
136 And see generalh on the settle- 
ment of disputes bU«oen niembtrs 
of composite btate^^, Lauterpai bt, 7 kc 
Function of Ijau\ Appendix, pp 439- 
452. 

* There mus also attached 'the 
condition that Hi^ Majesty's (^overu- 
ment reserve the right to reejum^ that 
proceedings m the (Vnirl shiU bt 
Buspended m nsiH'ct of any dispute 
which has been subnutUd t(» and is 
luider consideration bj the Couin il i»f 
the I.<eagtie ot Nations, proMdixl 
that sudi siispotwinn shall be iumtiMl 
to a period of twelve months or sin h 
longer perlcKl as may be agree* 1 by the 
parties to the dispute or det»*rniined 
by decision of all^he members of the 
Gounod other than the parties to the 
diapute.^^-Misc. No S (1929) And 
»M» M»c. No. 12 (1929), C'md. 3452, 
for the Official Memorandum of the 
Briitsh Government on the subjci t 

* Cmd. 6108 (1939) ; Off. J., 1939. 
p. 408. Austniiia. India, and New 
Zealand took the game sli>p It was 
Btaied that a reservation of ihia nature 
was omitidHi in 1929 on the ground 
that it wa« then anticipated that 


members of the League would take 
common action against the aggressor 
fcJtato and that acLorrbngly there 
would be no occasion tor (laims b} 
neutrals on account of the manner of 
thf conduf t n( th^ war France sent a 
smolar ( onimuiucation invoking, like 
Great Britain, the fact that since the 
Optional Clause had been signed con- 
ditions had fundamentally changed 
owing to the circumsianee that the 
sysum e-^tablished m the Covenant 
for the settlement of disputes had 
leased to ’e ‘ unifc^rmly and oom- 
pulsonlv ’ binding upon the members 
of the i..eague and that the question 
of boUigeient and neutral rights ap- 
pealed therefore in an entirely new 
light thid , p 109. Switzerland took 
note of tlie^e communications, but 
lesirved her rights, thi p. 410. 
Belgium aovi Holland mad* i similar 
restivntinn In gonenil, ’imlateral 
teiiumatut. of the obligations of the 
Optional C’lause must be regarded as 
subject to nmditxons governing the 
termination of treaties. A nidical 
change of < ireunistances may clearl) 
constitute a condition of this nature. 
In June 193S Paraguay informe<i the 
Secretary Cieneral of the Ix>ague that 
lu \ lew of the cessation of h^. member- 
ship m the I.(Cague she had decided to 
withdraw henceforth her declaration 
of acceptance of tho compulsory juris- 
diction of t lie Court under Article 36 of 
the Statute; Off J., 1938, p. 660 As 
tho origi d declaration was without a 
time limit a number of States expressly 
reserved (heir rights in the matter 
for the future: ibid., p. 1180. See 
Facbiii in H.r., 20 (1939), pp, 62-57. 
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19S(), for a period of five years from the date of the accept- 
ance * and thereafter until such time as notice may bo given 
to terminate the acceptance ' —a somewhat indefinite time 
limit considering that the period of notice required is not 
specified.^ The effect of some of the leservationa, e.g, 
of that relating to past disputes,* is far-reaching. Its 
purpose, in so far as it aims at safeguarding interests con- 
nected with the conduct of hostilities and territories over 
which sovereignty has been exercised for prolonged periods, 
can be effectively acliieved through reservations lefeiTing 
speoitioally to these matters. The re.servafion referring 
to matters which according to International f/iw' are ex- 
clusively within the domestic jurisdiction of the defendant 
State is scientifically imsound and unnecessary inasmuch 
as the position of the defendant State in these in at tons is 
fully safeguarded by International Law. But the losult 
of that particular reservation is to introduce (probably 
unfounded) doubts as to the jurisdiction of the Court to 
entertain such disputes at all. The cumulative effect of 
the reservations has been to reduce* to a considerable tixtonf 
the importance of the Optional Clause. 

The resenfations atta<'hed by the Onitcd States in 11>46 
— ^this being the first occasion on which that country found 
it possible to. sign the Optional Clause- go much further in 
the direction of reducing the acceptance of tlic Clause to 
the vanishing point of legal obligation. Thus the declaration 
of the United States contains two far-ieachiiig IO'-er^ atioiis. 
In the first instance, it excludes ' di.sputos with tegard t<» 
matters which are o.ssentially within the domestic jmisdic- 
tion of the United States of America m delemined by the 

‘ The Parties to the Treaty of Treaty and the Charter of the Umttd 
Bnueola — Beigiuin, France, Laxem Xatume (1U40). 
bouig, the NettirrlandH and the * For an interpretaUon of the reeer- 
UniMKin^oin — of March ] 7, 1948, vation of ‘pa«t ili«|utM * bm the 
are bound by the obliffationa of the Judgmenta of the (.oun m 1938 in the 
Optional Clause for a period of fifty case between Italy and France con- 
years subject to such reservations as oeming the Phi>»phake in Morocm 
they appended when inaking their (Series A/B, No 7t), ^nd in 1939 in 
respTOttvo declaratnmn of acceptance the case between Bi-kium and Bui* 
(Article 8). For the text and an an- gana concerning the t'kriru-tty tUm- 
alysls of the Treaty sec Beckett, The pany of Sofia (Seees A/B, No, 
Bnimlt Treaty, the Nonrtk Atlantic 77). 
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United States of America.' While it is not certain whether 
such flotennination must bo effected by the legislative or 
by the executive organs of the United States, it is clear that 
an obligation the extent of whose application is left to the 
interested party is a legal oldigation in name only. The 
second reservation excludes ' disputes arising under a multi- 
lateral treaty, luiless (1) all parties to the treaty affected by 
the decision are also parties to the case before the Court, 
or (2) the United States {)f America specially agree to the 
jurisdiction.' The effect of that reservation is, inter alia, 
that if, for instance, a claim is brought against the United 
State's in connection Avith a multilateral treaty to which 
fifty States are partiew, there is no obligation upon the 
United States, unless it waives the reservation, t.o submit 
to the jtirisdict ion of the Court unless all fifty .State.s par- 
tici])ato in the j)rooeedings as plaintiffs or defendants. In 
various .subsequent intruraents for the interpretation of 
which the United States has accepted the obligatory juris- 
diction of the Court, that country has qualified her obligation 
by an allirmative reference to its reservations under the 
Optional Chnise.^ Other impoi-tant States -sujh a.s France, 
Mexico, and Pakistan - -followed the example of the United 
States, in particular with regard to disputes which they 
det'm to Ih' »'h^eutially within their dome.stic jurisdiction.* 

In .spite of the rt'servations, the Optional Clause con- 
.stitute.s thf‘ nio."! compR'hensive and most iiujtortaui instru- 
ment of obligatory judicial settlement. Apart from the 
reservations, there is probably no disjmte which does not 


' for niHtfincp, th*' \Ari<*UH 

Ecouomic Ai<J A)5rt*cinont*A couflutlod 
n 194S tho Vintcf! St.vto- and 

a uunibfT of pouutnc.N ; of 

thp Court, 194S.1D49, pp, 

* For the t-oxts ol thc'dj ami other 
roj^orvAtions »oe tin* 
of the Yenrbtiok of the Court ; thr 
annual art idea by lluclnm 

in tin? January ishUom tif the 
Journal of Inlenmtional Law ; ami 
(hiited yatwnJt, SyMnnahr Survey of 
Tnnties for ihr of 

fniematianal 

(1940), pp. n42-nr>8. For a rogimt 
oriticiam o£ the retw^rvationa nf the 


thi’tofl SmUh** of America nee Preuss 
in .1-,/.. 40 pp. 720-741, and 

IlmKon, iftit/., 42 (1948), pp. 11-13. 
But HPf Wilcox, ibul.f 40 (1940), pp. 
099-719. and Quincy Wriijht, 

41 (1947), pp. 445-452. In § 25af of 
the previous (Sixth Kevitted) edition 
«if this volume there will be lf>und an 
extensive literature tju the relation 
the United States to the Penuftaent 
(V>urt of international Justieo and the 
abortive ttempta, accompanied by 
re»#*r\ ations, on the part of that 
country to become a member of the 
Uourt. See also Fleming, The UnUed 
States ami the IKorW Court (1945). 
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oome within the purview of the four catogoriee of tUsputes 
enumerated in the Optional Clause.^ The obligations imder- 
taken by virtue of the Optional Clause have become an 
import^nit source of the activity of the Court.® At the same 
time it is not likely that the authority and the usefulness of 
the Court will attain their full — or desirable- -stature until 
the substance of the acceptance of the Optional Clause ap- 
proximates more closely than it does now to the moral duty 
which members of a society owe to one another to submit 
without reservation their ilisputes to judicial tribunals 
administering International Law ? Moreover, wliile in such 
matters as the limitation of national annaments States may 


Probably this aould be ao even if 
the Ckaae embraced only dispatcs as 
to * any quebtion of international 
law * ; that category is, it la believed, 
wide enough to include the other 
three oUaeea of disputes enumerated 
in Article 3(). In view of this, undue 
importance need not be attached to 
the way in which the vanoue cate 
gories of disputes in Article 3(1 are 
formulated. Thus, esr.. the (ircum 
stance that the C^urt lias pinsdiciion 
to decide as " to (he existence of any 
fact which if estiibiisbed would cot^ 
Etitute a breach^ of an inteniationa) 
obligation ' does not mean that it ban 
no jurihdution to decide on ins other 
fact, provided that the finding on 
such a fact is neyessarv for a de< isiori 
of a dispute falling under one of the 
other categones enumerdterl in Article 
36 Se«* Kisther Williams, Chaptert 
on Current Iniemahonal /aiw, pp 40 
101; Hudson in foua Law foiiei/, 
19 (1934), pp 201217, UiiUr 
pacht, The Funrhon of Lau, pp 
J80-283 ; »SalvioIi in RJ , 3rfl wr , 
13 (1932), pp. 71-88 heo aKo (he 
memorandum auhnntted by the Kel 
gian delegation at the Ixicamo (’on 
ference and quotefl by Rolin in li /.. 
3rd sor., 8 (1927), p. 600 In thr 
case ootieeniing the Serbian Loane the 
Court held that ‘ the facts the exist 
ence of which the Court has to estab- 
lish may be of any kind/ for * the 
States concerned may agree that the 
facts to be established would ronsti- 
tnte a breach of an mteniational 
obligation ’ : Series A, No 14, p, 19. 

* See, e,g., the Judgments in the 
case of the Ditersim of Water from the 


Meme between Ihdgium and Holland 
(June 1937 • Senes A^B, No 70) ; in 
the case of the J^hottphates in ^for^HCo 
lietwecn Italv and France (June 1938 . 
SeriCH A B, No 7 i ) , in the case of 
the Fu/ietvrys SaldutuLis liatluutf lie 
tween Lithuania and Ksthoma (Fob 
man 1939 Sents A/B, No. 76) ; and 
in the taM‘ of The ElntrKit^ (^mn 
pantf of Sofia between Bulgaria and 
Belgium (Apul 1939 Series A B, 
No. 77) An important ii)*it,in» o of a 
case dt ( id<»d under the Optional ( lause 
wac» that betw«*en JMiuiark and 
Noiway (omerning the Legal Statuj^ 
of KfiMerm Gree aland {April 1933 
'^(nes AjB, No 51) "nio Anglo 
Norwegian Fiahene'< ia«e wa^ aub 
raitteil in 1949 by threat Britain in 
rebante ii|)on the Optiond Clause 
* Then^ m a growing niimljer of 
ateept.iiuea ot the Optional (Haut^e 
which are not aciompariitd hv n^ser 
vationa These iruludt* the deelara 
tionfl of Bolnia, China, Ih nmark, the 
Dommiean Hepublif, (iiiatemala 
(with the exiepti(*n of the dispute 
with (rreat Biitain tomirning the 
territory of Belize wbiili Guatemala 
WHS ready to sidimit bi the Oourt 
pnnided its dcdsion wire given not 
on the basis of rubs of law but ex 
aeqiw et Aom>), Honduras, 

Liechtenstein, Nicars^ua, Norway, 
Panama, Paraguay, Switzerland, 
Thailand, Uruguay, In th© caao of 
Belgium, f'olombia, t Luxembourg, 
Holland, Sweden, aril Turkey fht? 
only reservation is t^at relating to 
past dispute*. By HH9 the number 
of States Inmnd by the Optional 
Clanse wha thirty -four. 
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not be At liberty to abandon the prerogatives of national 
sovereignty without sufficient safeguards for their security,^ 
it is probable that in the sphere of obligatory judicial settle- 
ment they are in a position to make a vital contribution 
to the rule of law and international pt'ace without thereby 
endangering their independence or national existence. 

(iii) Thirdly, the jurisdiction of the Court may be Advisoiy 
advisory . Article 65 of the Statute lays down that thejP^'^i^ 
Court may give an Advisory Opinion on any legal question 
at the request of whatever body may be authorised 
to do so by the Charter of the United Nations or in ac- 
cordance with it. These bodies are, according to Article 96 
of the Charter, the General Assembly, the Security Council 
and other organs of the Ujiited Nations and Specialised 
Agencies authorised by the (Jeneral Asiembly to ask for 
Advi.sory Opinions.® The advisory jurisdiction has in fact 
proved to be much mor(‘ fertile and more important than 
was originally contemplated. The number of adAisory 
opini<u).s giv<*n by the Court almost equals that given by 
way of judgments. The ad\isory function of the Court is 
designed primarily to assist the Security (’ojincil and the 
General Assembly in the discharge of their duties of conciliat- 
ing and reporting upon disputes submitted to them, by 
affording them an authoritative legal opinion upon points 


* See 

^ See Hudflon in Hat-kard Um 
iinteu\ 37 (1924), pp, 971 KKU . 
the Peimaneni (nurt, pp 4H3- 

524 , the same, Optnwn^ of 

thf Permaneni f'nurt (1925) (Intur 
national <\>nciliatU)n Pamphlet No 
214), and in Hagu*> H^cual, 8 (1925) 
(iii.), pp. 345-411 ; Hubtamantc, 7'hf 
World CourU p{^ 253 256 ; PhilijM*. 
fjes fonciiom coriiw/tntnrs de In 
Permnentf (1928) ; Ivcsbing, />ie O^d- 
Ofhkn dta Stdndigfn Intemaixonnltn 
Gtrichiahofu (1932) ; Hoffmann. Out 
achUH und QvtijichUnrerfohrr}} df^ 
Stdndigen InUrnatxonalfn 
(1935); Pemlinger, Ua atti amaul 
Utiifa de h Cour Perimnente de Jit^tre 
Iniernadonale { 1 938) ; K auf niaiin, !he 

Ouiacken di$ ^ndigtn InUirnniwnolen 

(hrithlah<)fea{\^^\^); Kcl«on»TA<' Uirof 
thf VnU€d (1950)| pp. 545-549 ; 

VOL. IT. 


Read luCnmhan Bar hr » ’f\ 3(1925), 
pp. Ih6-194; Sahioli m t 3nl 
MCI 3 (1924), pp. 398-324 , Annuatra, 
34 (1928), pp. 408467 )( Report of 
dc l.apradcllc and Xtyalesoo) ; Knch 
in ;?/. 3rd sei., 9 (1928), pp. 
SI4-881 ; Cli do m //ogue 

BeruftI, 20(1929)(i.), pp.5-75; Menggi 
111 Bxvista, 22 (1930), pp, 62 4H) ; 
Haniinarskjold in Festgabc fxir Mnr 
lluhrr (1934); Negulesv\. m Hague 
Breuedf 67 (1936) (n,), pp. 3 91, and 
in dnriuairf, 39 (1) (1936), pp. 216- 
232 ; lAtd., pp. 468 4*^4. On some 
qucHtiona the <vf the Court regu- 
late matters of substance not provided 
for i n t * Statute. See, Article 40 

of the Rules relating to counter-claims, 
ns to which aec Hudson, Permanent 
Court, § 446, and Genet in /?./., 3rd 
ser.,19(1938), pp. 145-178. 

> See p. 56, n. I, 
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of law. Strictly speaking, there are no oonto.<iting parties 
when the Court is exercising its advisory jurisdiction, but 
the Statute (Article 66) instructs the Court to give notice 
of the request for an advisory opinion to all States entitled 
to appear before the Court and international organisations 
considered by the Court a.s likely to be able to furnish 
information on the question. They are to be informed that 
the Court will bo preparcil to receive written statements or 
to hear, at a public sitting to be held f»>r the purpose, oral 
statements relating to the question. In practice many 
intere-stod parties do appear by counsel before the Court 
and argue the caso.^ Since the establishment of th<' Court 
there has in fact taken place a gradual as.similation of the 
contentious and a(lvi.sory jurisdiction so far as the procedure 
before the Court is concerned. In S«‘pteml)er 1927 ihe Court 
amended Article 71 of its Rules so jis to enable States to 
nominate national judges in advisory procedure relating to 
an existing dispute in the saim* way as pmvided bj Article 
31 in the case of contentious procoduie - Article 68 of the 
revis'd Statute merely confirme<l the existing praelicf* 'when 
it provided tj^at ‘ in the exercise of its .’wlvisory fun<'tions, 
the Court shall further be guided by the pfovisious of the 
present Statute* which apply in cont«‘ntious cases to the 
extent to which it recognised them to he applicable.’ ® Th<* 
Council of the Ix'aguo in every case * adopted the Court’s 
advisory opinion, w'hich thereujioii formed the legal basis 
of the Council’s report. Accordingly, the line, as leganhs 
actual elTect (although not necessarily of legal obligation), 
between adjudgment ami an advisory opinion is thin. So 
much so that the Court when aske<J for an advisory o[)Uiion 
111 the Eastern Carclia case ® stated that ‘ .vpsvvcring the 

’ Ruwia, hoverer, dof'lined to modifidtion in RividK eJIwt to it, 
appear in the Eastern Carelta cane. r g. m the ciwo of .^Cvieory (Ipinion 

* Senre E, No 4, pp. 72-78 And No 6, relating to aettlrra of Oerinan 

we belov, } 2^}b. ongm in Poland, OE, J , Kebniary 

* See Advisory Opinion of March f!l2t, pp. 300 301. h^e Hudaon, /'«> 

1990 I'oncemmg the /nfrrprrtolnm o/ manfitt Court, op. on the 

Peace TrnUte4wtlk Bulgaria, flungary, effect given to the Aidvwory Opinion! 
ami Romania, for emphaaia on th< of the ('ourt. See alw Kngel in RJ , 
diwreiion of the C^urt m thi* 3nt ser., 17 (lOSA), pp, 788-800, 
matter: Reports, 1990, p. 72. * PubUeation* of the Court, 8enra 

* But not always without some B, No. 6, at p. 29. 
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q^uestion (put to them) would be substantially equivalent 
to deciding the dispute between the parties ’ ; and accord- 
ingly, one of the parties refusing to appear, the Court 
declined to give an opinion.^ On the other hand, when in 
connection with the Advisory Opinion concerning the 
ItiterprekUion of Peace Treaties vAth Bulgaria, Hungary and 
Romania, objection was raised against an Opinion being 
given by the Court on the ground that tlio.se States did not 
participate in the proceedings, the Court refused to recognise 
the validity of the objection. It did no on the ground that 
its Opinion was asked on a purely procinlural matter. 
Moreover, the Court jaunted out tiiat its reply was merely 
of an advisoiy character and, as such, had no binding force : 
‘ It follows that no State, whether a Member of the United 
Nations or not, can jueient the giv'ing of an Ad\isoiy' 
Opinion s.hifh the Cnited Nations consulers to be denirable 
in order to obtain enlightiuinient as to tlu* coui.se of action 
it should tak«'. The Court '.s Ojiinion is given not to the 
States, but to the organ which is entitled to request it ; the 
K'ply of the Court, itself an " organ of the United Nations,” 
lepresents its participation in the aoti\itie.s 4>f the Organ- 
ization, and, ill principle, should not be refused.’® 

During the existeiieo of the League of Nations there was 
oon.siderable discus.sion whether a request for an Ad\isory 
Opinion required absolute unanimity, i,t on the assiunption 
that it was a matter of jiroeeilure- a simple maj.u’ity. or 
the qualified unanimity of the Council oi the Assembly of 
the Ijcagite.® No such difliculty arises under the Charter. 
With regard to the Ccneial A.s.sembly. a request for an 
Advisory Opinion is one of those ' important questions ’ for 

* See Ch. de Viaaoher in R,I , \<ihing the iiiterpret-ation of the 

3rd »er., 9 (192S), pp. 258 2«2 ; Oh.irUT Reports, 1948, p. «l. Art. 
HaDimatBk]o)d, thd., pp. 712-725 ; S2 (2) of the Rules of the Court 
Ten6ki<Ue in R.G., .33 (1926), pp. provides that if the Court ia of the 
1 20-129. opinion (hat a reqaest for an Ad\ isory 

* Reports, 196C, p. 71. See also the Opinion oeoessiUites an early answer, 
AdviHoiy Opinion of Ma> 1948 eon- it sliali . »cc the nrceaaary steps to 
t'cming the Cotuisliont of Admtssion of accelerate the pnicedure. 

o Rlate to Membership of the L otted * For a discussion of sod theexteu- 
iVoliona, where the Court clwrly sive literature on tlie subieet see f 25ae 
affirmeil its competence to give of the Sixth Revised edition of this 
Advisory Opinions on questions in- volume. 
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which, according to Article 18 (2), a two-thirds’ majority 
is required. With regard to the tjeourity Council the ques- 
tion is probably governed by Article 27 of iho Charter 
which provides that decisions of the Seotirity Council oji all 
matters— other than matters of procedure -shall be made 
by an afiSrraativo vote of seven members including the con- 
curring votes of the permanent uierabers (pnjridod that in 
decisions under Chapter VJ relating to the paciHc sottlernont 
of (hspjites a party to the dispute shall abstaui from voting). 
As most requeste for an Advisory Opinion art' likely to 1 k' 
made imder Chapter VI, this means that a jH’nnanent 
member which is a party to the dispute cannot jtrevont u 
request for an Advdsory Opinion. On the other huJiil, such 
a request is imt a matter of procedure rotpiiring a mt'ie 
majority ot the Security Council. Siibjt'ct to the fact that 
Advisorj' Opinions aie not binding, the po-ssibdity of a 
request for an Advisory Opinion by an organ t)f the 
United Nations by a vot<' m>t requiring unatuniit,\ m.i\ 
be said to introduce a certain measure of olihgatoiy juris- 
diction of the Court. 

n^Roies What rules«of law are apjilied by the Couit t Article 38 
ApjA'c- answers this question as follows ; 

*****’ The Court^hall apply— 

a. International conventions, whether geiu'i.il or jwr 
ticular, establishing rules expressly recognised tiy the 
contesting States ; 

h. International custom, as evidence of a general pi.u’tiee 
accepted as law ; 

c. The general principles of law rceogniseil Ire civilised 
nations ; 

d. Subject to the provisions of Article 69, judicial deci»ion.s 
and the teachings of the roost highly qualified jiublicists of 
the various nations, as subsidiary means for the determina- 
tion of rules of law. 

This provision shall not prejudice the power pf the (k)Hrt 
to decide a case ex aeqw et horn, if the parties agree thereto 

The paragraphs numbered a, h, c and 4 do not introduce any 
new legal elements, and substantially represent the practice 
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of international tribunals of arbitration when engaged in 
determining a dispute on strictly judicial lines.* The last 
paragraph indicates the intention of the States concurring 
in the establishment of the (,’ourt that, while predominantly 
a Court of Justice, it should not be precluded from acting in 
a less rigid capacity if the jiarties oboose so to authorise it.® 
The position of jiulioial precedents as a factor influencing 
the Court in its work demands notice. As is well known, 
the Anglo-American svhtcm of law on the one hand, and 


most Contincnt.il systems on 

* NevoftheloK'*, )>Hragraph 3 
lied a iattdmark in Internationa! Law 
and a of the extri'fiK* powi^ 

tiv 1 st doctn no inasmuch as it exprt'shiy 
admitted the hinding /one of prin* 
of lint othtr than thoM ex- 
preeswl in mte mat tonal troatiei* and 
cuBtom, Ir Uiiiitely rein* ved the 
Bliectie of the tontingeiicy uhi<h 
had never before existed in or 
matenalii*od in pradn e nf the t ourt 
having to refuse to gi\e a dcMbion 
on the ground that there ih no law 
apple able t<i the <ase S'c i 
§§ 15- 19. A? to jiaragiaph (3),‘ general 
pnnoiple.s t»f law,’ heo of 

the (^onmittee of JuneU who clraftetl 
the Statute, pp. 273 338 ; An/ilutti, 
("orso dt dinUo internazwnale (Fiench 
tranalatnm ht (luUI, 192*1), pp lln 
120 ; St,erni, 1 pri>fc*/d generaU di 
d%ritto ricowo,*riM/» duUf nazu^rw c \ih 
neUn ghmeprudenzti dilUi (\^rU /Vrwi- 
neniedi Jnteniaztonaif f 193LM ; 
Kalherlah, Die /WhtJivatur d(f ' nUqe 
mein anerknnuten ftegtln d^e VoUer 
rerhU* gemuse ArtUel 1 der Heiwmrer 
lUichei^rfaesting (1933); Hllrlc, IHe 
ullgeiMtTvtn Entscheuiungegrundlagen 
d^s Sidmitgen I nternektiomilen (}tr\chU- 
h fee. Eine. krtfiech u*\ird}gende Vnttr 
euchung Uber Ari$kel SS des Otrichiehf- 
Stciivts fl933); Deneker, Der Hano 
der ‘ aligemein anerkannten R^gfin 
dts ViAkerrechte * gegenUber dem etaat- 
heken Ge^ftzrfrht (1933); Stu\t, The 
General Pnnciplrj of Law as Apphed 
by InJta’mtioHal TribunaU to /yi'pide^ 
on ARnbuimn ami Krern^e of Stait 
Jarisdu'iwn (1916) ; Sortwen. Le* 
sources du dtoil internutiomd (1940), 
pp. 28052; Salvioli in 3i<l 

Her,, 3 (1024), pp. 275-285; Vmijl 
In RJ., 3r»l aer., 0 (1925), pp 741- 


tlie other, exhibit a marked 

714; Wolff m Hague Recueil, 1931 
(2), pp 479 559, <VtlM*rg, tbid,, 
1933 (i ), pp 341-375 ; R)j)t*rt, tbid., 
19,33 (ii ), pp 569 hb3 Verdross in 
Ffstsrhrift for Hans Kelben (1931), pp, 
354 305 ; the same in Annuaxre, 1932, 
pp 283-328, and in Hague Rtcuetl, 62 
(1935) (n.), pp 195-201; Kaestad in 
Jdn Scandui/mc4:t, 4 (1933), pp. 62- 
84 , Ch de \'t8iichcr in R 3rd ser , 
14 (1933). pp. 395 420; Kopeimanaa 
in R.G., 43 (1936), pp. 285-308. 

* Iho question of the potver of the 
Court to give deciAiona ex aegvo ei bono 
bei'ame topical in connection with the 
diBpute between Switzerland and 
France concerning the Frer Zotus. 
The Gircuir\»tanccs of that tab© and 
the worrhng of the special agreement 
Buhraitling the dispute to the Court 
were respoiibihle for some 'ixpressiona 
in th< (Vd r of the Court w* ich seem 
to call in doubt the po'U'r of tlie 
Court to depart, at the aut.toriHation 
of the parliofl, from the existing law : 

No. 24, pp. 11, '2. Normally, 
there ought to be no douht as to the 
power of the Court to proceed in this 
manner. But see the Obsorvationa of 
Judge Kellogg (tbid , pp. 28 et $eq.) 
which, it iH bel 16 \ed, disregard both the 
woninig and the intention ''f the last 
paragraph of Article 38 See Koden in 
R.1 , 3rd ser., 12 (1931), pp. 757-773; 
Strupp, Das Rtckt des Rirhiers, nach 
Btlhgleit zu et4iiutfren (1930) ; Lauter- 
paclit, Deitlopment o/ InUrnahfOmJ 
haw OU ^he Ptrmanent Court of 
/ niernotfo *./ J usUcc (1934 ), pp. 64-68, 
and The Fundton of Late, pp, 318-320 ; 
Hudson, Permanent Court, pp. 618- 
621 . Sorenwn, Le» sources du droU 
iutet ( 1 946), pp. 191-209; Borel 

in iinnu/tifc, 1934. pp, 1 88-224. 
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formal ^ contrast in regard to the effect of previous decisions. 
Article 59, which provides that ‘ The decision of the Court 
has no binding force except between the parties and in 
respect of that particular case,’ seems to embody the desire 
to exclude the strict Anglo-American doctrine of judicial 
precedent {slare decutis). But the habit of being influenced, 
consciously or xmconsciously, by conclusions previously 
formed in pari materia is an inevitable mental process to 
which judges like others arc subject, and experience has 
shown that Article 59 and the reference to it in Article 38 
have not hindered the Court in its task of consolidating and 
enlarging the carpus juris gentium. In fact, while the 
political conditions of the world have not pcrmitti’d the 
Court to apply the law to important controv'crsii's dircotlv 
threatening the jieace, it has been amply fulfllling the other 
part of the task which wa*« expected of it at the tim<‘ i^f its 
e.stablishment. It has become an effcctiv'c agency for 
developing and clarifying International Ijaw. Without re- 
garding itself a.s bound by its previous decisitins, the Court 
ha.s often referred to its former pronouncements in order 
either to indicate the continuity of its views on a given 
subject or to explain apparent inconsistencies.* That con- 

^ It Hm been eUewhere sujiyjested etp^s du droxi %ntfrnalutnal t€U qu\h 
by the editor that thia contraeit is, in at degagenl tU la jurii9prud^nc< d« la 
regard to the actUAl effort of prcTioua (Vur PfrmamtUe de JuHire 
deoisioiui, less marked than i« com natwnale (1932), Schmid, IHt Hechi 
monly vup{>oi)e<l 7/ K , 12(1931), grtzung dgg SUttuhgen InUrmi^onaUn 
pp 32-59. trcricAf-jA<>/« ( 1932) , (^dotto, y>n«- 

c%pfg d^ droit deg yens dang la guru 

* Exampl(*a of such oonatant refer- priuleruje de la (our Prrmanrnte de 
eno6 ^lU bo found in the succemtivo Just%cti Internationale (1932), (;enct» 
iesues of i^enee E of the Publmations Prlc%g tie gurisprudenre 4e la Tour Per- 
of tbo Court (Chapter VI. ' Digc«t of manr nte d« JuMtee JnUrnaixnnaU 
Det'isjona taken by the Court). A« to (1933), iSirenn-u, l,e% eourreg du droH 
the meaning of Article 59 sMHi Lauter- ttUermitifmal (lU45)p pp 15349(i, 
pacht in B Y., 1931, pp. 67-61, and Foikcma Andrtiw*, An Important 
the same. The Development of Inter- Chapter from the Buion/ of Legal 
national Law by the Permanent Court interpretation {194H); SalvioU in 
cf International Juttice (1934), pp. 3- Hague Jtecunl, 1926 (li), pp MU; 
12; Hudson Permanent Court, pp. Vmijl m Z.I., 13 (1^26), pp. 489 
626-631. On the development of .542; Xcguloaeo m H.tl • 33 (1926), 
[otemational Ijiur by the Court nee pp. 194-20S ; fbTge, \\1Wm, Makti^, 
Hudson«oj!^.c»f.,pp. 631-661 ; Lauter- l>eAk, and Hudmm m J.rV, VroreetL 
^ht, op, at . ; l>rez^, Lee prohUmee tngg, llKHh pp. .34 70 ; Watrin m HJ., 
femdtmeniaux du drotl dea gene H la (Pane), H (1931), pp, 161219; 
Oour Permanent de Justice Inter- B<«*keU m /;,K. 11 (1930), pp, 1 54, 
nationaUiliUBiy, JJeteviuky^lesprin* in Hague Hecuetlt 39 (1932) (i.)» pp. 
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tinuity has not hmn interrupted as the result of the formal 
replacement of the Permanent Court of International 
Justice by the International Court of Justice.^ A substantial 
part of International Law is now covered by the decisions 
of the Court.^ The usofulness of that contribution will be 
considerably enhanced when the relative brevity of its 
pronoiinconicnls -a brevity due, in some measure, to the 
difficulty of achieving agreed statements of the law in a 
body as large as the (joint -gives plaee to a reasoned 
elaboration of its decisions by reference to international 
doctrine and to <leeisions of courts in the international and 
municipal spheres 

§ 25a/. The (»nieial languages arc French and English, 
but the Court must at tlie reipn^Nt of the parties authorise 
the use of another language (Article 39). The Court may, 
when nef<- indicate both to the parties and to the 
Council ‘ any provisional measures which ought to be taken 
to preserve tlu* respective rights of either party ’ (Article 41, 
ami Rules ot Court, Article 


135 200, ana 50 (1934) (iv ), pp 103 
305; Haniroarekjokl in 
Affairs, 14 (lO.'H), ]){> 797 Sl7 , 

Uehoiisao in /( / iPari»), 17 (lO'ib), 
pp, 85 117. On tho authont’v in 
knghi^h Courts of deiisions of the 
lYnnanent Court i>f International 
Jiiatice m) Jenka in li T . 2U (1939), 
PP t 30 

S(*<» also the of the aecii-i 

of (he Court from 1922 to C»3u in 
Fontfit Jnn$ Omttum, eaited l>> 
Bruns, Senes All), aoK t. (1931 ). and 
in the snccesftive of the hif « tl 

Digest (ivd of Pid/ln IhUi 

mtioml lji\( ( 

' See above, ^25nrff 

* Article 30 #mix)>%ers the (’oiirt 
to lay densn mb's for regulating its 
procedure. The original ' Rules of 
Court’ will ho found in Ser* s 1), No 
1, 2n<l ed , pp. 23 49 ; Hndsou, /Vr 
mneni t 'owrf, pp. 7tW) 75(> rtl>o 
namroarskjidd in P 1 . 3rd sei . 3 
(1922). pp, 12:>-14\ ami S (1927), 
pp. 322-259. For the muiuto'* of 
rawWngu in connection with tlu pn^ 
paration and rrjviaion of the Ruloh 
during the sessions of the Court in 
1922» 1927, 1931, and 1935. 


Rnhluatmn of the (’ourt. Senes D, 
No 2, and tlie sayplpmeut*! thereto 
On 5Iarch 11. 1939. new Rules, taking 
into accoiinl the various amendments 
to tho Statute of the Court and repeal- 
ing all pre\ious Rules, were adopted 
and promulgated. They are pnnted 
in Senes 1). No. 1 (3r(i el ) ; A.J., 
30 (193()/, Mippl., pp. 129 1 2. For 
comment thereon see Uuds( ^ n A.J,^ 
30 (1936), pp 463-470. oee also 
Hudson, ibui, 25 (1931). pp 427- 
135. and Penmmni Co^ri, pp. 270- 
30() ; Hamroarakjhld in R 1 , 3rd ser., 
s (1927), pp 322-369; (hierrero in 
HnW (1936). pp 125.438; Scemi 
in Hmsta, 39 (1937), pp. 12-37, and 
in IltvjHt PiCiuA, (1938) (iin), pp. 
5(i5 679. 

* It has been suggested (with some 
hesitation) that States bound by the 
Pn>tocol of Signature of the Statute 
are bound to con form with the 
measures uidicntetl bv the Court ^see 
HudMm. ’ (ourl, pp. 425, 

126) ThiH suggestion, howc\cr per. 
hUisive. finds no ilirett .support m the 
letter of the Statute. In the ease con- 
cerning the Pinunnation of thf Trfalg 
of hdxcotn Bdgtum^ihe 


Fro- 

cedure. 
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The parties are represented by agents, and have the 
assistance of counsel or advocates The agents, counsel and 
advocates of parties before the Court enjoy the privileges 
and immunities necessary for the independent evercise of 
their duties (Article 42) ^ The procedure consists of the 
exchange of written ‘ meraoritils, counter-memonals, and, if 
necessary, replies,’ and of.an oral ‘ hearing by the Court of 
witnesses, experts, agents, counsel, and advocates ’ (Aitiole 
43).* The hearing is in public unless the Coiut shall othei- 


President, acting under Article 57 of 
the Ruled, indicated proruiional meaa 
uree of protection on the ground tnier 
aliu, that the alleged infraction of the 
Treaty ' could not he made good 
simplv by the payment of an in 
demnity or by comperujation or 
restitution in some other material 
form * {Senes A, No 8, p 7) On a 
number of occasions the Court do 
dined to comply vrith appliiations 
for provisional measures Ve Hud 
son, op cif, pp. 414 419, Faohiit, 
p 111 ; Guggenheim, Lts mmires 
prott’Mtres de procedure uU4*mcttMnaI^ 
(1931), pp 55 80, and in Jlagut 
Rtcutilt 1932 (ii ), pp 076 69b , 
Niemeyer, k%nslif*^%l%gi^ I erfdgungfn 
d€S y\f tltgerichUhofu (1932) , l)um 
bauld, Inttnm J/ewwres of Prote^iion 
tn IwUrmUtonal CorUroverstes (1932), 
HammarakjoH in Zo} , (19^)). 

pp 5 33 , Rolin m 

lol PP 2SO 29S , Dtimbauid 

in JJ. 30 (1915), pp H91 4<n 
Probably the ( nurt would hr tn 
titleti t4> treat thf refusal t< compl\ 
with an indn ation of interim pro 
teetion as a material fa<tor in the 
assessment of damages In the ease 
lietween Belgium and Bulgaria con 
eeming the BhrtricHy ( ompantf of 
8ofin^ the (’ourt i«wue<l. on IV oc in her >, 
I93t), an Order iridicating as an 
intenm measure of protection that 
Bulgana should ensure that pend 
ing the final judgment of the (^ourt 
no step of any kind would be taken 
capable of pi ^judging the rights 
claimed by Belginm or of aggravating 
or extending the dispute suhmittexl 
to the Court Scrim A/H, No 79 
See also as to the General Act, { 2Raj 
(%n jffite)* 

^ See Hodiion^ Permanent Court, 


pp 527 538, Rupp, iSlant^tertrcif^r 
tor tnternaitonaUn Sihtfd^gerxchltn 
(1938). Judgment cannot go bv 
default , if one of the parties does not 
appear and the other asks for judg 
ment m iN favour, the (^ourt must 
bofort‘ <iomg so satinty itself that it 
haa jurindiction and that the claim is 
uell founded m law and m laet 
(Article 53) Ihe (’ourt applied the 
provisions of this Article in 1<G0 in 
the final phase of the ( me c t the ( or/u 
(^hannd between (in at Britain nul 
Vlhanu The Oourt pointed »‘iit that 
vvhde Article 15 iddigcs it to «<msider 
the submisMons of the Pirtv whith 
iipjK'ars, It does nof imp(*«<t upm it 
the duty to i vamun the ii ac< urac \ in 
all tluir details Ti.c'*, the (’ourt said, 
might in some unt pp< d « hm h prove 
iin|HiMSible in pnicficc It is fufii 
cunt for the Court to convimc WntU 
hv sueh methods is it considers suit 
ihic that the suhmissionH arc well 
founded HiprriU, BUO, p 2 IS In 
that cast the (ourt basing itaell 
on a report «t c \pi rts assisted 
the tmourit of coinjKnsation due to 
(*reat Britain 

* Ne ituvrut ip /f (i* , 17 flO'W)), 
pp 312 123, and HurlsoQ, Permanent 
(*ouri, pp 4*HJ 510 ^hor an instance 
of examination of witruigsc*« and ’ ex 
jrtrt wifmvMjes * see the <|ase concern 
Jiig Certain German Jnteriete in Pttliih 
Upper SiU<na Senes (\ 11, vol. i 

p 31 In regard to ihe« pleadings of 
agents and c ounsel the ^ahty of the 
pn>cee<Jing8 is naturally^ enhanced if 
judgisi address to thein questionii 
from time to time lee Hudson, 
Permanent CouH, pp 5®8, 5(>0. and 
Bruns, Der fnternaiKmak Rtehier (a 
lecture; 1934), p 2L 
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wise decide or the parties shall demand a hearing in camera 
(Article 46), but the deliberations of the Court take place 
in private and remain secret (Article 54).! The Court may 
entrust any individual, body, bureau, commission, or other 
organisation with the task of carrying out an inquiry, or 
giving an exjMirt oianion (Article 51). Thus in the Corfu 
Channel case, betw<M:'n Creat Britaip and Albania, the Court 
a})j)ointed in 1948 a liody of exj)erts con.sisting of officers 
of the Dutch. Xorwegian and Swedish navies, to report, 
after iiiA'cstigation on the spf)t, on certain technical ques- 
tions connected with the laying and swt'eping of mines in 
flu* Corfu Channel (Order of OecemlM'r 17, 1948).* In a 
sub.serjuent phase of the same case Iho (jourt ajrpointed 
experts to examine the fiirnies and estimates .subnotted by 
Cri'cal Britain in the matter of her claim for compensation 
(Orrler of No\ ember 19. 1949).® The Court is empowered 
t*j ‘ make orders for the conduct of the case ’ (Article 48).* 
All question.s. including the .hidgment of the Court, are 
decided by a majority of the judges present at the hearing, 
and the President or the judge who acts in his place has a 
casting \ote®; tiu' judgrmmt ® states the reasons on which 


* Neitlior th( Siatuic nor tho Kulf» 

originnlU nrovnU'tl ftir l\v the 

(’<mrt to plftttw oonoprncd id t!iC pro 
t'oedings. In tin* fatto relating to thn 
W ail r^nfiJnp Mfusf {\w i imrt 

l»y an order <»£ Alav IS, 11*37, tA» 
rnrry out an inapet’tiou on iho 
Kor oomin<*nt vu HutlMm di I ./ , 31 

p V thllltlO ID tlU‘ 

adopt^'tl in IlUo, 
the CVnirt t*» jIn jiiit 

oufsuie The Hnune n n'li- 

KidtJM it cle*iirahh\ 

* RfperiA H4S, ]» lit. 

« Ihni , y, '2:i7 

* Such onlen# have In en isNiunl in 
procedural questions like tiMiu^ 
fimiU or formulatinfz qucNtioiis to lu^ 
put to af^onts, Ihit they ha\p also 
ooeri U 80 (i in matters of Kuhstaiiee, < a 
for mstitutinjit au inquiry hy experts 
(CAarz^w Ftvtory cnM» , Sener* A. 
No. 17, p. 99), for admit tiiu^ or reject - 
Hig ov«lofio« offenwi by the parties 

{Oiff CammifiMm caae : Senes A, No 
23, p, 41), for complying vnth or reject- 
ing rcqu««t« for proviaiona) mcattures 


{t'ajuc ht>i\c*en Bd^uttn and China: 
Sencb A, No. 8. p. 0 ; Boltsh Agrarian 
Hfforru and ihe Cerntan Minority \ 
S<*ne<j A H. No. 5H, p. 175), for 
admitting or n^jeeting an application 
for the ad i e.non of a nnliom! judge 
( Auiitro-Ofnnan Ctuiioms Cn*'* i oaae : 
Sl■Ile’^ A No 41, p. 88). AI*#roover, 
ID the Fire Zi)n4i3 case the Court, 
confrtmted with an arbil. \tion agree- 
nu nt requesting it to act in a manner 
which It did not deem to be con- 
Histcnt With itti Statute, had recourse 
to the ishue of an Onfer in which it 
gave Its views on important aspects 
ot the merits of the dispute : Series A, 
\nR. 2^ and 24. ^ 

* The ITe^idcnl exercised this right 
in the Ldus eiis* fSene.-* A, No. 10). 

^ The elaborate wav in which the 
judgment is prepansi and dxaflw* is 
lucidly cl hIkhI by Hamniarslijold 
in Michigan Loic 25 (1927), 

pp 327 ft iffy. And see Senes T), 
No. 2 (second Hupplement ), pp. 300, 
301. for a formulation of the Court's 
pniotieo as adopted in 1931* 
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it is based and the names of the judges taking part in the 
decisions, dissenting judges having the right to deliver 
separate opinions (Articles 65 to 57).^ The judgment is 
final and without appeal ; but in two ways it may come 
before the Court again : (i) for mterpretntion, in the event 
of any dispute as to its meaning or scope * ; and (ii) for 
revision, only ‘ upon the discovery of some fact of such a 
nature as to be a decisive factor, which fact was, when the 
judgment was given, unknoam to the Court and also to the 
party claiming revision, always provided that such ignorance 
was not due to negligence ’ ; this application for revision 
must be made within six months from the discovery of 
the now fact, and within ten years fnmi the dat<^ of 
the judgment (Articles 60, 61). Each i)art.y bears its 
own costs, unless the Court shall otherwise order (Article 
64)» 

A third State which considers ‘ that it has an interest of 
a legal nature which may be affected by the decision in the 
case ’ may be allowed by the Court to intervene as a third 
party.* Every State which is a party to a convention f>f 
which the c(m.struction by the (>)urt is in que.sti(»u must 
be notified by the Registrar, and has the right to intervene 
in the proceedings— with, however, this consequence, that, 

* In addition, judgea may add concerning the intcrprotatum of Judg 
obaervaiions in order t«> emphasise meats Nos. 7 and M) 

certain aspects of the case or to indi- ’ So far, the Court has in no case 
cate points on which the> disagree ordereil one jxarty to j>ay thecosts of 
with the majority in whose judgment the other. 

they otherwise concur. Toffin, La * Thus in the WtmhlfJiion case, 
dtssidence d la Cour Permanenie de ihiblifations of the (’onrt. Senes A, 
Jwittu IrUernalionuU In No. 1, the intervention of Toland was 

the CJourt decided that the opinion of allowed In the ease concerning the 
a judge who disagretii with the ArtfuiAtiwn of Xaiwnality the 

majority should be callcfl a * dissent- Court refusefi to a^ow intervention 
log opinion/ and that a separate by Houmania * Sf*rie* C, No. 3, vol. 3, 
opinion by a judge who supiK>rto<l the p. 1089. .See on intervention gener* 
view of the majority should be callwl ally Hudson, Pnmanl^rU Courts pp. 
an * individual opinion ' See, for a 293,420; Farag, dcmnl 

oounsel of restraint in the niutUu, la Cour Perman^nh d4 JuMic$ fnUr^ 
iiodsem in 44 (lOoO)* PP- 1^ iil- naiionah (1927) ; (hiitid in Rem^ 

• But not so as to go beyond the polUuiue H pirlem^ntaifn^ 137 (1929), 
limits of the judgment. See‘Seriee A, pp. lOO- 1 14 ; Fncffe in F., 
Jadgment No. 4 {InUfptdaiion o/ 3 (1932), pp. 1-07 ; Stemi in HenUx 

So. 3 {Trtatif of SeuiUy, yiuridxci m omm di iSanio Romano 
Afticie J79, Annex, para. 4)). And see ( 1939) ; 8<‘alfati in Simla, 31 ( 1939), 
Series A, No^ 13 (Judgment No. 11 pp, 262-279. 



JUDICIAL SETTLEMENT 


§ 26o/o] 


76 

< 


having exercised this right, the judgment is equally binding 
upon it (Articles 62, 63).^ 

Provision is made for special chambers ; (i) In the first 
instance, it is laid down that tlie Court may from time to 
time set up one or more cliambfTs, com|)osed of three or 
more judges, for dealing with particular categories of cases 
such <is labour cases and those relating to transit and 
coiuniuuications ; (ii) secondly, the Court may at any time 
set up a chamber for deciding a particular case ; (iii) thirdly^ 
the Court is to set u]) anjuially a chainlxT of five judges 
which, ‘ at the request of the parties, may hear and de- 
termine cases by suminary pro(‘(*dure ' (Articles 26 to 
20 ).^ 

§ 2rx//n. The principle that judgments of tribunals ad- The 
ministering international law are binding upon the parties 
is an uc(‘fptf»d ])rinciple of international law. To that and the 
extent Aiticle 04 of the Charter, which la\sdowm that each 
ihnuber of the United Nations undertakes to comply with 
the decision of the International (Vmrt of Justice in any ease mentsof 
to winch it is a part\ , nierel\ declaratorv.^ There has been 
no case in which a [laity has refusinl to couydy with the 
decision of the Court. The rare instances of refusal to 
abid(‘ by a legal decision of an arbitral tribunal have been 


* The ('ouri hfM held that Artide 03 
aa well as Artule 30, which the 
Court ohljRaUiry jurifidii t lun for deter 
niLUitig qui*«ticn« of law or fact, made 
It piwhihle for It to jijoe judjtmcnt’^ 
having a ‘ piirH> dwlaratory offn t ’ 
Judgment No. 7 (Cfv)rz/'n FtuUt^y 
ca#o: iSonca A* No. 7, p 19). On 
docIaratorypidgmoTita in Intcroationai 
Iaw m general we Ik^rohard in .1 J . 
29 (1935), pp. ,488 492. Sw also 
Calovauni in RJ.F„ 3 (19371, pp 

mhx 

* for inatanoe, Puhlicationa of 

the Court, Senea A, No. 4 (fw/cr. 

ftrekUion of So, J), h> thrt*e 

judgea aitting aa a court of aummary 
prowdure. 

* The name obligation ma> 1 h>- nani 
to have Wn impml upon non 
member Static avich u Switrcrhind. 
adhering to the Statute inaamuch a« 
they ttto reqweeted to comply with the 


ohligationH of An 94. Vet, it will l>e 
notod. An 04 oiit/ upon 

Mfrabcrt of the Vmtoii us the 
obligation t ^ comply with deci- 
sional of the Court. However, as 

pointed out aluive. Art. 34 in essen- 
tially dcilaratoFN of »^xisting inter- 
national law. Acceptance of the 
junsdution of the Court m any par- 
ticular rase necessarily implies the 
obligation to comply with its decision 
See also Art 59 ol the Statutx which 
tto the effect that the judgment i$ 
biiuliiig iK'twecn the parties. 

* In the ]\tmiUdop ease 
Sonos A, No. 1, p. 32) the Court 
reftiseti to awanl a higher rate of 
interest \u he event of its judgment 
not Iwnng iMun plied wuth on the ground 
that It ‘ neither can nor should con- 
template ' such a contingency. See 
ako Hudson, Pmimnenl Court, pp. 
596-597. 
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due to an allegation of excess of jurisdiction.^ However, 
the authority of international law retjuires tliat provision 
should be made for the enforcement of the judgments of 
the Court as against a rticalcitrant parly. This ha.s boon 
done, somewhat imjK'rfectly, in Arliolt* 94 (2) of tiie Charter 
which lays down that if any party (i.e. whether a Member of 
the United Nations or not) to a case fails to perform the 
obligatiotis incumbent upon it under a judgment rendei-ed 
by the Court, the •)thor ji^n’ty (wiiether a Member of the 
United Nations or not) may have recourse to the Security 
Council, 'which may, if it deem.s neee.s.sarv, make recom- 
mendations or decide upon measures to Ix' tak<‘n to give 
effect to the judgment.’ This provisit)n mH> be int<'r]>reted 
as meaning that the Charter iucrt'l\ authori.se.s that it 
doe.s not oblige— the Security Council to a(“t. According to 
that interpietation the Security Couneil nui\ do oiu* of three 
things : (u) it may decline to take any a<'tion ; (6) it nia\ 
make a recomiuendation (which, it would .sotun. ina\ invoke 
a modification of the judgment) “ ; (c) it mav decide on 
mea.surea to give effect to the judgnu'iit. However, it may 
be inaintaine^i, with some force, that the S«'cunly Council 
isoblige<l to act, and that the disendion impltBd in the words 
‘if it d(*eni8 necestsary' refers to a choice hidwinm tho 
last tw'o alternatives. As the r<*commendiitions of the 
Security (jouneil aio not binding, the Stat<‘ which was 
succes.sful liefore the Court m<iy remain without a renmdy - 
unless Article 94 is intorixetetl to mean that m cav' its 
recommendation luus not Ix'en aco.«‘pt<'d by the losing party, 
tbo Security Council is entitled t<t dceiilc ujxm moa.sures 
giving effect to the judgment of th<‘ t^airt. Any deeision 
of the Council in the matter i.s hinding l>y virtuoiof Artieh' 2r» 
of the Charter in whieh the Mmnis'rs of tlw United Nations 

‘ § IfJ. »Scf fUfjo HArabm, p, for an instan^ of nn 

dfA trU^rmhm- i>\ Btit^dna to Ihv of tho 

aks (1930) Shtan in ilr6i//*a/ton league on avtutmt if ilit* alluded 
3 (1948)^ j)p. I34dt0 VoT a ri'fiiMl of to laith an 

conatderation of that (|uo«tion hy a arbitral a^nrd. 

Oommittoo of Jurints m 1930 in con- ' 

n«ction with the propo«e<l »men<l- * For it wouhl af^ar that tho 
menis U) tho f^ovrmnt of the word* ‘ to be taken t<i pive efieot 

see Ijoague Doe* C\ i&K M. tW). 1939. the judismrnt ' n'fer U) deciniona only, 
V* See aliM) Off. J., Novemher 1934, and not t<j rt^eoinmendaiioiiM, 
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agree to accept and to carry out the decisions of the Security 
Council, Moreover, there is nothing to prevent the Security 
Council from considering a refusal to comply with a recom- 
mendation of this kin<l as constituting a throat to inter- 
national peace- even it tfie matter is not otherwise of such 
seriousness and dimensions as to call for enforcement action 
luuior the CharU^r— and to take coercive action under 
(Chapter VII of the Cliarter.^ 

It is arguable that in the absence of an effective inter- 
national legislature renu^dying the rcvsults of judicial decisions 
which, although given in accoi<lance with the law, may 
be produ(*tive of hard.*>hi]) or otherwise inapplicable, it is 
desirable that som<’ discretumary jurisdiction in th'^ matter 
should rest with the highest oigan of the United Nations 
lj<*ariiig the supreme res])onsihility for the maintenance of 
international ptsice and ^enuity. Hut such jurisdiction 
must not l>e delrimeatal to the authority of the Court and 
of international law in general. There is therefore room 
for elarifviug Artiel(» \H of the (;haiter so as to make the 
action of the Security ('ouncil mandatoiy ^ ami not merely 
j>ermissive, and for amending the (Miarter so ivs to free the 
action of the SecMirity Council m this respect from the 
shackles of the re(juin*ment of unanimity of its permanent 
memb<*rs. In the absem^e, without compelling reitsons, of 
effective action of the (’ouneil for the oaforeemeni legal 
rights ascertained by the Court, an intolerable strah* may 
bo put iip<»u the obligation of Slates not to Iiave i-ecourse 
to force or threats <»f force.^ 


' There m tio warrant tor the mow 
thAt in prcH'tHHiinjr unit r An. iU the 
Soctinty h meieh auinc 

under ita genera* nmh r ihu 

Ohartor ms doti»u*<I in (‘barterh \ . \ 1 
and \Th and that it w n<*t as 

the ahori6f» as it of the I’lutetl 

Nations. However, the ooutro\ers> 
w flotnevrhat th<*ofutu al. The <hit 
sioiw of tho Security Onuneil arc bind 
mg in any eiuse. And then* is nothing 
U) prevent It fr<jni ipia]if>mg the 
situation whieii has arisen as the 
n?«ult of non-compliance with the 
judgment aa a throat to the pc^ioe and 
proeoediiig aeoordingiy. 


* Aji was tlie v&so under Art. 13 of 
th< (\)\eniint of the League. 

* It has U'en niuinboiuHi although 
thu eogeiu> of the argument is doubt- 
ful that all nu'iul»rTs of the United 
Xiitioim are entitled to iL^e at least 
‘ 5 «>itt 0 nusu^urc^s ot force iC»r the ext>cu- 
tiun of judgment -i gi\eu in th-'ir 
tavoui oci'Ti: that the Charter pr » 
lubita in A 2 the threat or use of 
fnnx* onl\ ‘ against the territorial 
integnty or jxilitieal indciwndenoo of 
any state or in any other manner 
nwonsl^tent \ulh the Ihirposos oftho 
rmtcMl Naticvnfi/ and that in Art. 1 
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National § 2da/6. It is of tho essence of the system embodied in 

Judge*, the Statute of the Court — as of the administration of justice 
generally — that the judges should represent not the interests 
of the parties, but the interests of justice. However, the 
Statute admits what is in efteot an exception to that prin- 
ciple inasmuch as it provides for so-called national (or ad 
hoe) judges. Article 31 of the Statute lays down that m a 
case before the Court judges of the nationality of each of 
the })arties shall retain their right to sit, but that if the 
Court includes upon the Bench a judge of the nationality 
of one of the parties only, any other jMvrty may choose a 
person to sit as a judge. If the Court does not include upon 
the Bexich any judge of the nationality of the parties, each 
of the pjirties may choose a jutlge. These provi.sions apply 
also with regard to the Chambers of the Court (Articles 20 
and 29 of the Statute) * and, in general, in the matter of 
Advisory Opinions. If there are several parties ‘ in the 
same interest,’ they are to be reckoned in this connec- 
tion as one party only. The judges selected mu.st posse.ss 
the general qualifications laid down in Article 2 of the 
Statute.® They must also, like every other memlxn of the 
Court, before taking up their duties make a .solemn declara- 
tion in open, court that they will exercise their powers 
'impartially and conscientiously (Article 20). 'I'hc latter 
provision must be read in the light of the fact that, while 
ordinary members of the Court have frequently voted 
against the contentions put forward by the State of which 
they have been nationals, there is apparently no ca.se on 
record in which a judge ad hoc has assumed an atitude at 
variance with that advocated by the Government which has 
nominated him. Yet it is not unnatural tl».U the judge 
appointed ad hoc hy & State should, in a .sensb, incline to 
represent it. The institution of national judges- fx^rpt'tuates 
the idea *.f representation of natiotml interesis |n the Court 

Ibe U8e of pei^ful means for the lAe niff tLYriiioiw pp. 494* 

of dispiiteia in qualiBed by 539-;>44. 8ee»tMoCirK]iijrieKaud Ham* 
the word* ‘in conformity with the Imi, pp, 4854B7, aod^'alcaii in H.O.t 
princtplea of jostioe and interiuttiooat 51 (1P47), pp. 187*205. 

W/ For a aearehing diacuaiion of ^ ^ { 25<^. 

the mbiect see fU Law of * Hee above^ |25iid. 



JUDICIAL SETTLEMENT 


79 


§26a/c] 

and it is quostic enable whetlw^r it ought to bo regarded as 
a permanent feature of its Statute.^ 

§ 25afc. Unlike the Statute of the Permanent Court of Amend- 
International Justice, the Statute* of the Intemational Court 
of Justice provides, in Article 69, for its amendment by the Statute 
same procedure as applies to amendments of the Charter coJSt. 
in general, i.e, with the concurrence, among others, of all 
the permanent members of the Security Council.^ The 
(^o\ut itself is empowered to piopose amendments to the 
Statute® -a useful innovation which makes it possible for 
a highly qualified body to formulate projX)sals in the light 
of the experience of its own aeli\itv and which, for that 
reason, endows such proposals with special authoriU\ 

§ i.Vjf/. The following is a list of the judgments, advisory List of 
opinions, and orders^ given by the Permanent Court menu*, 
of Intemational Justice and the International Court of 

Opimong, 

Justice* and 

Ordere. 

^ The* i?rneral to be th-it the pre^enee of the national 

that, at least in the preuent stajije of jud^e on the Oourt may tend to 
jnteniational orfijanisat u»n, the iiisti- stiuigthfMi thr < onfiilom o of the State 
tution of national judges ly usofn! in quentinn in the uJpartiahtj of the 
and ought to l>e retained Ihis v^os Cmirt, and aho that the national 
iiIm> the of the (iunniittees of jiidpiMn«> be able to aanist the Court 
diinets who in arul ItMo <on in MipidMng it w ith mfurmation avS to 
Hiiiwd the rrviNion of the Statute the Mews of and the law' prevaihng in 
Scel>(K* O n>ti M (id \ ,pp ^»l the State which nominates him. The 
fit Htq , and Anon in h* /, (i^ariA), I cogency oft’# latter argura^rt is not 
(19529), pp. 1^(31, lac fun, pp ''n .ipparcnt m Mew of tht av'j’^bility 
OO; Hill m A J , (l9!Uj, pp (iTn ot agenth ol *he State concerned and 

()S3 , and Hudisoii, Ptrimunii ( Oiitt, of .ihsistance b) e\j>crt coun>el. 
who, though maintaining thu the * Sec col I, § l(>Ss 

hiatorv c‘f the (’ourt ‘ dca-h not justi1> * Art "0 c»f the Statute, 

a conclusion that national judge s hftM' * Until 1931 the Judgments and 
merely registered and sonctioncvl Orders of the Court were published 
Vl 0 w^ held bt their own (•pvernnu nts in Senes A of its publications, and 
(at p, states ne> erthchv>fc. that in Ad^ ibor\ Opinions m Senes B. From 
the experience ofthe (^)url '^incc 10^2 19,‘U to 1939 all the pronouii 'ements 

it may Imj said that national judges of the Court were published^ in a 
ha\e norittidlv support^^l tin tonten coinbineci Senes A B In 1947 that 
tioua of the (Jo\ernwents of which Senes was replied b\ one entitled 
they were nationals by which th< \ Kiport^ of Judgments, Advisory 
were appointed, cither b\ agnsnng ()ptnwniS (ttki an annuni 

With the majority in upholding such Senea 1 details concerning Uie 
content tons, t»f by dissenting when inilividu.il judgments and ailvwory 
the majority rejw^ted «uch ooinen opmwny till 1939 aee Senes ( id the 
tioim ’ (ai p, 35h). See Uwterjwieht. Publuations of the Permanent Court 
JrWlioa of Lair, pp. 32S 235. of Imeniational Justice {AeU and 
The view is occAiiional{y advanced OocumnU rtkUing to JudiftnenU and 
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(^) Judf/tnefUs : 

(1) On August J7, 1923, in tho case of Great Britain, France, Italy, 
and Japan {Poland intervening) v. Germany, concerning the regime 
of the Kiel Canal under Article 380 of the Treaty of Versailles 
{S,S. Wimbledon).^ 

(2) On August 30, 1924, in the case of Greece v. (heat Britain, 
concerning the Mavromniatis Palestine Concessions.* 

(3) On September 12, 1924, in the case of Bulgarm v. Greece, con- 
cerning the inter])rctation of Article 179, Annex, para. 4, of the 
Treaty of NeuiUy (a case of summary procedun*).® 

(4) On March 26, 1925, in the case of Bulgaria v. Greece, concerning 
the interpretation of Judgment No. 3 (a case of suinuiary procedure). 

(5) On March 26, 1925, in the cAse of Greece v. Great Brttain, 
concerning the Mavroniinatis Jerusalem roncessions.'*' 

(6) On August 25, 1925, in the case of Germany v. Poland, con- 
cerning certam Oenuan interests in Polish Upper Silesia (jurisdiction).* 

(7) On May 25, 1926, in the case of Germany v. Poland, concerning 
certain German interests in Polish Upper Silesia (ments).’ 

(8) On July 26, 1927, in the case of Gerfnany v. Poland, concerning 


Advimry Optnions given by thf Court), 
which contains for the most part the 
cases and counter-cases swbnutU'd by 
the parties, the written and oral 
argument, the minutes of the ses- 
sions, as well a., other relevant acts 
and documents. In 1948 that SeniH 
was rcpla<cMi by one entitled 
ingif and ArguntfinU, Dorument'i 
Series K, publmheH between 1925 an<l 
1945, and the YeartfOt)k of the <^m^t 
published since KUO are mdispensabh 
to a study of the work of the (V)urt. 
They contain an annual n*pf>rt of th« 
(^ourt'fl work , they include infonna 
tion on the organisation of the C’ourf 
and the various lantruments relating 
to its j\in**diction ; they gne an 
account of the changes m the Stafut«* 
and the Kulcit and a digest of the 
decisions of the (Nrnrt bearing on the 
matter; and Ihej contain a \ery full 
list of official and unofficial publiea 
tions referring to the Court. 

* Series A, No. 1. See also 
Wolgast, W imbledon-prozfJSB (in 
InternationawechUiche AbhawUungen) 
(1926) ; Oeissler, Der Wimbl^yn 
Fall (1926) ; Vineuil in ItL, 3rd ser., 
5 (1923), pp 574.^581; Hostie in 
Betme de droit internaiioTud, 1933, 
No. 3* See also Horter, DU vblker^ 
roMkht SteUuny de* KieUr Kanal* 


nach dem VerAailler Verlrag (1932) 

* Senes A, No, 2. See also Fein 
berg, fxi jurtdiriton de la Cour Per- 
viantnU de JuMice Internationale dan* 

Ip sy*tkme IXIOH 

Unitte in er , 7 (1026), 

pp. 214 22.*:e a iJblenhin Law Quar- 
terly lUiteK ^ j28), pp. 150 463 , 

Ki>8tie in ^e droit international, 
193.3, No. le 2nd see the refemites 
to the HUoM'ipient Judgments in this 
case. 

® Senes A, No. 3. See also Viiieuil 
in /LI , 3rd ser., 6 (1925), pp 92 98 ; 
YotiH in Hunet, 53 (1926), pp, 879- 
889. 

* SencH A, No I 

* iSeriis A, No 5 S('C also Sto>an- 
ovsky, The Mandate for PaleMine 
(192h), pp 1,35-I4ih 3fc-334; Ikir- 
chard in A.J., 19 (1925), pp. 728- 
738; Vineuil in /f./.,, 3rd ser, 6 
(1925), pp 98-114; IBentwieh in 

1 (1929), Part pp. 212-222 

* Series A, No. 6 ^ 

’ S^'nes A. No. 7, See also Kunz 
in Zeitsehrift fUr Ostmtht, ii. (1926) 
pp. 1137-1147; Uide! in Clunet, 54 
(1927), pp. 82i-83), and in BJ, 
(Pan*), { (1927), pp. 76432 ; Fischer 
Williams in B. F., 1928, pp, 6-10. 
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the claim for indemnity in respect of the factory at Chorzdw (juris- 
diction).* 

(9) On September 7, 1927, in the case of Turkey v. France^ con- 
cerning the S.S. Lotus^ 

(10) On October 10, 1927, in the case of Greece v. Great Britain, 
couceraiug the readaptation of the Mavrommatis Jerusalem Cou- 
cessions (jurisdiction).® 

(11) On December 16, 1927, in the case of Germany v. Poland, 
concerning the interpretation of Judgments Nos. 7 and 8 (the 
Chorzow factory).* 

(12) On April 26, 1928, in the (‘ase of Germany v. Poland, concern- 
ing the rights of minorities in Upper Hilesia (rninonty schools).® 

(13) On November 13, 1928, in the case of Germany v. Poland, 
concerning the claim for indemnity in rosjiect of thts factory at 
Chorzow (merits).* 

(14) On July 12, 1929, in the case of France v. Yugoslavia, con- 
cerning Serbian Loans issued in France.’ 


* Senes A, No 9, 

* Series A, No. 10 In addition to 
writers refernxl to in rol. i. p 2S4, n 3, 
see Portait V affaire du Loirts (1928) ; 
VV'alther, L'affaire du l^oiun (yu de 
Vabordage hauturxtr en dryit p/nal 
iniemattonal (1928); Canonne, 

de droti intemat tonal L' affaire 

du * Lotu^' (1929); Hanjarher, Jkr 
Standige Internaixonalt (JenehUihof und 
der Fall LfAus (1929), Schmidt. /Vr 
‘ Lotuii Fall ' fv»r dem Standxgrn inier 
nniwnoUn Genchteh^f im Haag ( 1931 ) , 
Itebhe, Der IjotusfaU vor dem Welt- 
gerichtshof (1932); Beckett ui B.Y., 
1927. pp. 108-128 ; Salvioh in 
4 (1927). pp. 621-549; 

Fiaeher Williams in H.O., 36 (1928), 
pp. 367-376, and Chapters on Current 
International Iaiw and the League 
of Katione (1929), pp* 208 231 ; 
Sandiford in lievue de droU marUtme^ 
17 (1928), pp. 7-26; Niboyet in Revue 
critique de Hgtsfaiion ei dt june^ 
prudence, 48 (1928), pp. 463 474 ; 
Travers in H.L, 3ni ser., 9 (1928), 
pp, 400-421 ; Michel de (Irotte, d)td,, 
10 (1929). pp. 387-394, 396 408; 
Demetir, ibitL, 12 (1931), pp. 737- 
766 ; Hostie in Eeme de droit inter- 
national, 1933, No. 3. 

* Series A, No, 11. See also Beni wich 
in Z-d.V-. I (1929), pp. 212-222, and 
Fcinberg, op, cit, above (on p. 80, ii. 2). 

* Series A, No. 13. 

* Series A. No, 15. See also 

VOL. H. 


Roddeg, La minority allemande en 
Hauip SiUexe polonaise (1929) ; Fein- 
berg, La )und%ct%on de la Cour Fenna- 
netiie tlatui It ayeUme de la protection 
mternatiOTiatp des nitnont^s (1931), 
pp. 118-130 ; Brims in Deutsche Zeit- 
schnfi fUr daa luropaiache Minon- 
talenpnhlem, x (1928) pp 698-709; 
Michel de CJrotte in *HJ., 3rd ser., 10 
(19210, pp. 414 424; VVarst^hauer in 
Zeitachrfft fUr OHreckt, 1932, pp. 5iM- 
666 . 

• Senes A, No. 17. See also Mar- 
burg in Strupj)^ U'ur/ , in. (1929) 
pp. 703-7i2; M. de Groit« in 7? 

3rd ser., 10 (1929), pp. 229-270; 
Vineuil, ibid , 1 1 (1930), pp. 767-769 ; 
Magvary m Revue de droit intertia- 
tiofutl, G (1930), pp. 419-461 ; Engels- 
doerfer in R I , 3rd ser., 16 (19il5), 
pp. 443 453 

’ Senes A, No. 20. See also I.»apra 
delle, Cawes cHlbrea du drott dea 
gena. La question des emprunis serbea 
demtU la justice iniemationale (1929) ; 
Watnn, Kasai dt conMrucJtwn d'un 
conientieux tniernatioHol dea dettea 
pubttquea (1929); Genet in R.O,, 3 
(1929), pp. 669-094 ; Ascarelli m 
RiViSta, ^rd ser.. S (1929), pp. 676- 
697 ; Andr^-Pnidhomm© in Clunet. 
56 (1929), pp. 837-895 ; Nussbaum in 
Hague Recveil, 1933 (i.), pp. 559-657 ; 
Kuhn in A.J., 28 (1934), pp. 312- 
315. 
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(15) Oa July 12, 1929, in the caae of France v. Brazil, concerning 
Brazilian Federal Loans issued in France.^ 

(16) On September 10, 1929, in the case of Germany v, Czeoko- 
dovakia. Great Britain, France, Denmark, and Sweden v. Poland, 
conceniing the territorial jurisdiction of the Int*<?rnationaI Commis- 
sion of the River Oder.* 

(17) On June 7, 1932, in the case of France v. StoUzerland, con- 
cerning the Free Zones of Upper Savoy and the District of Gex.® 

(18) On June 24, 1932, in the case concerning the interpretation 
of the Statute of Memel (jiirisdiction).^ 

(19) On August 11, 1932, in the case concerning the iiit^t^rprctation 
of the Statute of Memel. 

(20) On April 5, 1933, in the case of Denmark v. Normky, con- 
cerning Eastern Greenland.® 

(21) On December 15, 1933, in the case of the Peter Pdzmdny 
University v. The State of Czechoslovakia, concerning an appeal 
from a judgment of the Ilungaro-Czechoslovak Mixed Arbitral 
Tribunal.’ 

(22) On March 17, 1934, in the case of France v. Greece, concerning 
Lighthouses.® 

(23) On December 12, 1934, in the Oscar Chinn case between 
Gre^t Britain and Belgium,® 

(24) On December 16, 1936, in the Paju, Czdky, Eiterkdzy ca^se 
between Hungary and Yugoslavia (on appeal from the judgments 
of the Hungaro- Yugoslav Mixed Arbitral Tribunal). 

(25) On June 28, 1937, in the case between Ikbjium and /{<dland 
concerning the Diversion of Wator from the Meuse, 


* Series A, No. 21, See al»o 
T^n^kidte in )?./,. 3rd »er., U (1930), 
pp. 473*493 ; Vincuil, ibid.. m>. 770. 
781 ; and the Htcraturo cited in the 
previous note. 

* Series A, No. 23. *See al»o Ueckor, 
Die reckUicke Stellung der Oder, mit 
besonderer BerOcksichtiyung des Sireitte 
ilber die rdumlkhe ZueidndigkeU der / n- 
ieTMti&naUn Oderkommieeion (1931) ; 
Vineuil in /?./,, 3rd »er,, 11 (1930), 
pp. 786-792. 

* Serien A/B, No. 46. See also 
Ta^maud, La mtesiton dee Zones 
franckes devant la Cour Permamnie 
de Justice. InterncUionale (1931), and in 
B.Q„ 4 (1930), pp. 476-610; 

Der Oenfer Zonenstreit ( 1 933) ; Bnrck- 
imfdt in R.L, 3id sor., II (1930), 
pp. 90-122; EngelsdooHcr in HJ., 
3rd 16 (1936), pp. 299-311. 

« Mea A/B, No, 47. 


• Sk‘ries A/B, No. 49. See also 

Helliarti, eUUut nUernatiofud de 
Memel (1932); llallier, Uie fiechiA- 
lage des Menofig^hieie ; Gross m 

Zeitechrift fur Politih, 1932, jip, 618* 
632 ; Kngeiwioerfer in /if./., 3ni i»er.» 
16 (19:16). pp. 311-320. 

• S<Tie» A/B, No. 63. See abo 

liasrnuBsen in //./., 3rfi e&t., 12 

(1931), pp. 220-233.-, (V»hn, ibid., 14 
(1933), pp. 657-571 ; Strtipp in Arta 
Scandinatdea, 4 (lji)33), pp, 3-8; 
Redslob, ibid,, pp| 9*26; Hvde 
in AJ., 27 (Km)[ pp. 732-738; 
Kngeludoerfcr in 3rii ser., 16 
(I9:i6). pp. 321-333. 

’ Sene# A/B, No, 61. 

» Serias A/B, No. $2, 

• Seriea A/B, No. 43. 

Series A/B, No. 68. 

Betim A/B, No, 70, 
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(26) Oil October 8, 1937, in the case between France and Oteece 
concerning the Lighthouses in Crete and Samos,* 

(27) On Jane 14, 1938, in the case between Italy and France con- 
cerning Phosphates in Morocco (Preliminary Objections) 

(28) On February 28, 1939, in the case between Estonia and 
Uthmn%a concerning the Railway Line Panevezys-Saldutiskis » 

(29) On April 4, 1939, in the case between Belgium and Bulgaria 
concerning the Electricity Corupany of Sofia and Bulgaria (Prt‘- 
liminary Objection).* 

(30) On ifune 15, 1939, in the case between Belgium and Greece 
concerning the ‘ Soci^te Conimeroiale de Belgique,’ ^ 

(31) On March 2»), 1919, in the case of the Corfu Channel between 
(ilreat Britain and Alluiiu (Preliminary Objection).* 

(32) On April 9. 1919, in the case of the Corfu Channel between 
(Jreat Britain and Albania (Merits).’ 

(»33) On December 13, 1919, m th^* cas** of the Corfu Channel 
lietwecn Great Britain and Albania merit of Damages).* 

(34) On November 2(>,19(>(),m (iVdombiav. Peru).* 

(35) On June J3, 1951, in the Uagudehi 7'orre((‘olombiai;. Peru).** 

(B) Advisory Opinions * 

(1) On July 31, 1922, on the interpretation of Article 389, 
para. 3, of the Treaty of Versailles (nomination of delegates to the 
International Labour V!onference).** 

(2) On August 12, 1922, on the question whether tlfe competence 
of the International Ijubour Organisation extends to international 
regulation of tlie c<jnditions of labour of persons employed in 
agriculture.** 

(3) Oil August 12, 1922, on the quoxstion vl.“t4ier examin »t'oiis of 
proposals for the organination and development of methods > f agri- 
cultural production fall >Mtlun the competence of the International 
Labour Organisation,*^ 


* Series A/B, No. 71. 

* Seriee A/B, No. 74. SiatHlUer 
in RJ„ 3tti wr.. 20 (1939), pp. 323 338. 

* 8eri©fi ATJ, No. 70. 

« Scries A/B, Ntf, 77. 

* Serie* A/B. No. 78. 

* EeporiA, 1949, p. In. iVc Mcfvmi 

Jomai in R.V., 20 (19471, pp 409 112 . 
Waldock in 2 (lUIS), pp. 3'7 

391 ; Feaver in f 'ctuulutti Jinr jhV» m »r, 
29 (1948), p|>. 0244I33; Yale htu 
Jourtudf (1948), pp 187 l‘.M 

’ Reports, MHO, p. 4, 

* ibid,, p, 244. 

* Heporis, I960, p. 260. 

HejHtrU, 1961, p. 71- 


Senea B. No. 1. Sec a*so Mahaim 
in H.I,, 3rd aer., 3 (1922), pp. 518- 
520 ; Haninmrskjold in Harvard Law 
Renew, 36 (1023), pp. 712-722. 

S<*ru\H li. No. 2. Sec also Mahaim, 
he, at., pp 520-523 ; Chateau, Dt la 
competence de VOrganisathn Inter- 
naitonaU da Traind en nxatibre du 
travail aqncoU (1924); Hiitoncn, la 
comp^iem'f de VOrgatnsalion lni*gr- 
naiwn/ile du rravail, i. (1929) pp, 100* 
149; (Juerreau in /?,(/., 29 (1922). pp. 
22.3-255 ; Hammarakjdld in Harvard 
Uw Review, 36 (1923), pp. 717-722. 

Senes B, No. 3. 
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(4) Ott February 7, 1923, on the question whether a dispute 
between France and Great Britain regardmg the Nationality Decrees 
issued by France in Turns and Morocco (French zom ) and their 
application to British subjects was by International Law solely a 
matter of domestic jurisdiction or not.^ 

(5) On July 23, 1923, couceniiug the status of Eastern Carelia.^ 

(6) On September 10, 1923, on certain questions relating to settlers 
of German origin m the territory ceded by Germany to Poland.® 

(7) On September 15, 1923, on certain questions arising out of 
the apphcation of Article 4 of the Polish Minority Treaty.** 

(8) On December 6, 1923, concerning the delimitation of the 
Polish-Czechoslovakian frontier (question of Jaworziua) ® 

(9) On September 4, 1924, regarding the delimitation of the Serbo- 
Albanian frontier at the Monastery of Samt-Naouni ® 

(10) On February 21, 1925, concerning the meaning and scope 
which should be attributed to the word ' established ' lu Article 2 of 
the Convention of Lausanne (exchange of Greek and Turkish 
populations).^ 

(11) On May 16, 1925, regarding certain questions relating to the 
Polish postal service in the port of Danzig ® 

^ Senes B, No 4 See also Politic, (1931), pp 97417, Vineui) m Hit 
La Justice irUernattanule (1924), pp 3rd acr, 4 (1923). pp 591-596, 
1S6 1S9 , Winkler, Kssai sur (a Gamer in .4 ./ . 20 (1920), pp 130*135 
nationaliU dans Us pwUciorats ds ^ Senes B, No 8 See aik) Raubal, 
Ttimstr ei du Maroc (1926), Anon. Formation dt la frontierc entre la 
m Ranu ds drSU international pnt4, Pologne ft la Tckccoslovaquif (1928), 
18 (1922-1923), pp 1 287 , I^card pp 108 120; Kr^uiar m Hi}, 30 
m Vlunet, 50 (1923), pp 256 266, (1923). pp 402 413, Vmeuil m 

Vmeuil in lU , 31x1 ser, 4 (1923), 3r<l »er . 5 (1924), pp 130 U2, 282* 
pp, 291*301 ; Ruze, ib\d , pp. 597- 280 , Spiegel in Zeitichnft fUr offent 

627; Gregory in AJ, 17 (1923). /icAes /TerAl. 4 (1921), pp 5 60 
pp 293*307 ; Redslobin R / {Otneia) • Senes B, No 9 See aliK> Nikito- 
(1924), pp. 6 15 ; Latey in Grotius vitoh, L' affairs du MonasUrs ds 
9 (1924), pp 49 60 And see SainL^aoum ttuds du droit %nUr> 
the enters referred to below, §25^ Jiational public (1927), Vineuil in 
(Matters of Domestic Junsdiction) R / , Srd ser , 6 (1925), pp 92 98 

* Senes B, No 5 See also For ^ Sen<^ B, No. 10. See also Streit, 

tiitn. La question CarHtenne (1925), Dtr Lausanner Vertrag und dsr 
Vineuil m ft / , 3rd ser , 4 (1923), gritekisch Hrlische BftMefungmus- 
pp 581 585; l^ich, ibid , pp 227- tauseh (1929), Devedjt, Vkhangs 
235; Kahjarvi in A.J., 18 (1924), obligakurs des mim}riUs grerquss st 
pp. 93 97. turques (1930), Ilteker, Ikr tblksr 

* Senes B, No. 6. See also S!fudten rechUtchs Wohnsiftd^tff (1931), 

«if Lfhrt von dsr Staatsnsukzession, Ladas, The JSxehaigs of Miwmtiss 
Drst (JuUktJdsn, by Sir Thomas Bar Bulgaria, Orsecs and Turkey (1932)^ 
day, A Bimyckeo, A. Kaufmann pp. 168, 406, 534 ;iM de Qrotte m 
(1923), Vmeuil m R L, 3rd ser, RJ , 3rd ser„ 7 1(1926), pp. 223- 
4 (1923), pp. 585 591 ; Bellot in m ; mfriadbsin tagusRscmilim 
Olunst, 51 (1924), pp. 321*330 (iv ), pp 311 439. 

* Senes B, No. 7. See also Fern* * Series B, No^ 11. See also 
berg. La Juridktion de la Cour Lewinsky and Wa|per, ihmigef 
PsrmansnU dans U sysUms ds la Stoats- und VoUesfreebi (1927), pp* 
pmkeikn tnisrnalionals dss minoriUs 309-339 ; MsMsa^DitlR$m%g-Pciii^^ 
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(12) On November 21, 1925, concerning the interpretation of 
Article 3, para. 2, of the Treaty of Lauaanne (frontier between 
Turkey and Iraq).^ 

(13) On July 23, 1926, on the question whether the competence 
of the International Labour Organisation extends incidentally to 
the regulation of work when j>erformed by an employer himself.^ 

(14) On December 8, 1927, concerning the junadiction of the 
European Commission of the Danube.^ 

(16) On March 3, 1928, on the jurisdiction of the courts of Danzig 
in the matter of the Danzig railway officials.'* 

(16) On August 28, 1928, regarding the interpretation of the Greco- 
Turkish Agreement of December 1, 1926 (Final Protocol, Article 

(17) On July 31, 1930, on the interpretation of the Convention 
between Grecc'e and Bulgaria respecting Reciprocal Emigration, 
dated November 27, 1919 (the flrero-Bulganan * Communities ’).® 

(18) On August 26, 1930, regarding the compatibility of the 
special legal situation of the Free City of Danzig with membership 
of the International Labour Organwation.’ 

(19) Un May 16, I93l, on aeress to German minority aidiools in 
Poli-<h Upper Silesia.^ 


liritfkaAiemirtxi zu^ Enisch*.\4inuj <i4!a 
Vfdkerbuiulratta am It Jum 1926 
(1920); VVcideninann, Ikr Ikinziy- 
Polmacht PoaUinii (10*12); Verzijl 
111 Zeitachnfi fUr OairfcJU, ii. (1020) 
pp. ; vS<'hnK*<ler iii Z.\\, H 

(1927), Suppl. pp 03 Ik). 

‘ Sonca 11, No 12 S<-<» aUo 

Hooper, VIraq ft In Sociti( d**s 
NatwM (102S), pp. t>3*90 , (litlel. 
Consultatwn sur VAritcU X J^ara. 2, 
du Traiif de lAiumnne, etc (1025), 
and in /f.C/., 2nd >er., 7 
pp. 402-422 ; Verrijl in H,L, 3rti her.. 
0 (1925). pp. 732-750, WhKum in 
R.O., 32 (1925), pp 403 422; 

Quincy Wright in .1 J., 2*> (1020), 
pp. 453-464; Ijc Fwr in H.G,, 30 
(1926), pp. 60-103, 209-245; Keith in 
Journal of CoJhjiarattt't 
6 (1926). pp. 38-49; M. d«‘ h 
(Irotte in /f./.. 3rd ser., 7 (1026), 
pp. 330-344; Briggs. 8 (1927), 
pp. 626-655; von Kibe in l.o.Wf I 
(1929), pp, 391-418. 

• Soriw B, No. 13. Sw also 
Morellot, The VtmpeUnct of the Inter- 
ntUiofud jAihoUT Orgamsolwn (1926); 
Hiltonen, ampRence de VOrqaniea- 
1km Iniermlwnaledu Trarnii 1 (1920), 
pp. 275-2SS. 


• Series H, No. 14. See also 
Vallolton. Jyf regime juridyque du 
Danube man/tme derant la Vour 
PermaneiUe de Juft%ce Inlernalionale 
(1928) ; Uavard, Le Danube maritime 
ft U jhvrt de Galaiz (1929), pp. 107- 
129 ; Hajnal, Le Droit du Danube 
internatwnal (1920), and the same 
la H.I., 3nl eer., 9 (I02S). pp, 588- 
645; Kt« g in Z,}\, lo f 1929), pp. 
215 244 ; Katiovanovitel rii 

3rd ser., 13 (1932), pp. 504 {>31. 

• Senes B, No. 15, Sc© also Le 
Fur in ILO., 3rd ser., 2 ( ’928), pp. 262- 
283 ; M. do la Orotte in /?./., 3rd aer., 
10 (1929), pp. 404-414. 

• Senes B. No. 16. 

• Senes B, No. 17. See also 

T^nekidAs m /?./., 3rd sen, 12 (1931), 
pp. 234-261 ; Becker, ibid* 13 (1932), 
pp. 538-542. 

^ Series B, No, 18. See also 

Wniijl in ZtUschrifi far Oeir^M* 
1930, pp. 1147-1170; Massart in J?f- 
t»Ksru, 3rd sen, 10(1931), pp. 171-198; 
Baumga in Z.V., 10 (1531), 

pp. 275-^<A ; Becker in R.I.^ 3rd 
sen. 13 (1932), pp. 542-546; Hostie, 
ibid,, 14 (1933), pp. 596-614, and 
1.5 (1934), pp. 77-92. 

• Series A ^ B, No. 40, 
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(20) On September 5, 1931, on the custome ^gme between 
Qem&BY md Austrm (Protocol of March 19, 1931). 

(21) On October 15, 1931, on railway traffic between Lithuania 


*”(2!^”on1i)eceml)er 11, 1931, conoeraing access to and anchorage 

in the port of Danzig for Polish war vessels.* - t> i- u 

(23) On Februaiy 4» 1932, regarding the treatment of loiish 

nationals in Danzig.^ 

(24) On March 8, 1932, concerning the interpretation of the 
Caphandaris'Molloff Agreement of De<‘.ember 9, 1927,* 

(26) On November 15, 1932, on the interpretation of the Con- 
vention of Washington of 1919 concerning the employment of 
women during the night.* 

(26) On April 6, 1935, on Minority Schools in Albania.^ 

(27) On December 4, 1935, on the Consistency of Certain Danzig 
Legislative Decrees with the Constitution of the Free City.* 

(28) On May 28, 1948, concerning conditions of admission of a 
State to membership in the United Nations (Article i of the Charter),*^ 

(29) On April 11, 1949, concerning reparation for injuries suffered 
in the serv ice of the United Nations,^® 


(30) On March 3, 1950, concerning the competence of the (leneral 
Assembly for the admission of a State to the Uiiitod Natioius.^* 


* Seriee A/B, JFo, 41. See also 
VAli., Die deaUch-diUrretchische Zell- 
union pot dem Siandi^n Interna- 
tumaUn GeridUshof (1032) ; Vet 
hagen, Dit Zottunmn tm VoikerrecAt 
(1932) ; La Rodiebrochard, L'union 
douaniire audro-aUemande (1934) ; 
Bofchard in A.J., 25 (1931), pp. 
711-716; Briefly in Z.O.V., 3 (1931), 
pp. 68-75, and in Law Quar- 
terljf Jtemew, 48 (1932), pp. 1, 2 ; 
BUfinger, Z.d.V., 3 (1931), pp. 163- 
175 ; OsMidy in Cfeofyeiown Law 
Journal, 20 (1931), pp. 57-72; 
Lhomme in R.O., 3rd ser., 5 (1931), 
pp. 466-499; Nolde, f6td., 6 (1932), 
pp« 261-«359; Becker in HJ., 3ni 
aer., 13 (1932), pp. 548-557 ; Jesanp 
in AJ., 26 (1982), pp. 105-110; 
Kaohiri ID B.Y., 19^, pp. 68-75; 
Mathews in Michigan Law Bevkw, 
30 (1932), w 099-708; Manning in 
Ntuf York Vniveriiiy Ixm Quarterly 
Bevuw, 9 (1932), pp. 339-343; Davis 
ia Aihnfk Mordniy^ 149 (1932), pp. 
119480. 

> S«d6S A/B, Ko. 42. See also 


Becker in /!./., 3rcl ,wr.. 13 (1932), 
pp. 557.6li0 ; ku^eiilx-irg in Zf U. 
echrijijiir Orirecht^ v. (1933), pp. 274- 
290. 

• Series A/B, No. 43. also 

Weeks* La a^ndition juruhqut du 
Consril du jiort el dfJi Vfiiee d*eau dc 
Dantzig (1933); Hostie in HJ., 3rd 
»er., 15(1934), pp. 94-J2C. 

^ Series A/B, No. 44. 8<'0 also 
Kngelfldoerfer in /?./., 3rd ser., 16 
(1934), pp. 269 276. 

• Series A/B, No. 45. See also 
Engelsdoerfer in R.L, 3nl scr.. 16 
(1934), pp. 276-280. 

• Series A/B, No. 60. , 

’ Series A/B, No. 64. 

• KSeries A/B, No, 65. JSee Jokl in 
iff.;., 3rd ser., 17 (1936), hp. 759-767. 

• ReporUt. UHH, p. 57. Hiimljer 
in B.y., 24 (1947). |p, 
Spiropmlos in Heme ^lUytique 4t 
droit irUernatioml, I (1941), p|i. 3-14 ; 
liang in AJ., 4.3 (1949), pp. 288-311, 

Reports, 1919, p. 174i See Sloan 
in Ncbraskfi Ixiw Revituh 28 (1949), 
pp. 401-417, 

” Reports, 1950, p. 4. 
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(31) On March 30, 1950, conctrnjn/i( the interpretation of Peace 
Troutie« with Bulgana, Huuguiy and Romania (First Phase), ^ 

(32) On July 11, 1950, concerning the luterrutional Status of 
South-West Afnea.* 

(33) On July 18, 1950, concerning the interjiretation of the Peace 
Treaties with Rulgarm, Hungary and Homania.® 

(3t) On May 28, 1951, concerning RcMTvatioiis to the (ienocide 
Convention/**® 


(C) Of the Orders* of the (*ourt the following may be mentioned: 

(1) On January 8, 1927, concerning the denunciation of the 
Treaty of November 2, 1885, between China and Belgium (provisional 
meusurcs).® 

(2) On February 15, 1927, concerning the rescission, on the 
request of the a])plicuiu, of the interim nieu«^nres indicated by^ the 
Order of January 8, 1927 ® 

(3) On August 19, 1929, comerning the Free Zones r>f Upper 
Suv^oy and the l>Lstn« t of Hex (Nt phase).’ 

(4) (hi li4e<mb<r tb (onceriung the Kn'o Zones of Upper 

Savoy and the Oi^trut of io\ (2nd phase). 

(5) On August 3. 1932, on the Mnith-oa-tern territory of Green- 
land (disinit'sal oi request fur iiidieatum of proxisional measures of 
protection).*^ 

(6) On July 29 1933, coiuernma the Polish agrarian reform 
and the (icrman nnnoritv (dJ^nu^sal of request hu* indication of 
provisional measures of prolei turn) 

(7) On November 8, 1937. i oin enunu the Btochjratc Case between 
Belgium and Spam,*' 

(8) On December 5, 1939, eoneernmg ml ^un protection m the 
case between Belgium uiul Bulgaria.*- 

(9) On Denuubi'r IT. 191'', ct»iu*enung the appominumt of experts 
tft examine M^rtam vpiesinms lunnectet! wnli the Cuffu Chnuiel 
case l>i‘tW4Mm (Ireal IhiLnii 4410! \ll>44Uhi *** 

(10) On November P». PM9 < oucermim the .imuuiit uf compens.i- 
tnui due from Albania to (iieal Brit un 

(U) On Jul>* i:», 19”»L comernmg int^Tim pii)iection m the 
Anglo-Irnnmn (hi ('n cssi 


* p. t>5 

* Ihtri.p. 12 s " lhul,y J 2 l 

1951. p Ik 

* For a valuable anahwH ef the 
legal nature of the 

Hotbolx ill HM , 43 il938), pp 

m, 

* Series A, No. 8. 

* Series A, No, 8. 

^ Seriea A, No. 22. 


^ 8erieb \, No 2t 
^ i>t‘rK*s A H. N<» 48. 

Senes A B. No, 58 ; Engel 
(IcHjrfer in . 3ni «cr., Hi (lOSu), 
pp 453 t73 
** Senei^ A B. No. 72. 

** \ H. N K 79 

/iVptrN, UHS, p 124. 

M Ihuf , 1019, p. 236. 

** /6wb. 1951, p. 89. 
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Oombina' 
Uon of 
Concilia- 
Uoii, Ar- 
bitration, 
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VII 


CONCILIATION IN CONJUNCTION WITH AllBlTliATION 
AND JUDICIAL SETTLEMENT 


Barandon, pp. 185>255~-Lauterpacbt, The Function of Lau\ pp« 38 42, 260-26& 
— Dotremont, Varbiimge ininnatioml et le Coneeil de la Soci^U Natione 

(1929), pp. 277-292- -Habicht, Post* War Treaties for the Pacific SetUemni 
of Inkrnational Disputes (1931), pp. 976-990— Efremof! in HoQue Recueil, 
1927 (in.). 62-140— Ruegger m R L, 3rd ser, 9 (1929), pp. 91*106«- 
Mypni in Political Science Quarterly, 46 (1931), pp. 548-688. And aec the 
bibliography on Conciliation, § 11a above; and on the Oeucra) Act, § 25aj 
below. 

§ 25aA. The theory underlying the sy^^tem of trotities for 
the pacific settlement of international disputes has been 
that while arbitration and judicial settlement are suitable 
for the solution of so-called legal controversies (also referred 
to as * justiciable/ or ‘ juridical," or ‘ disputes as to rights *), 
it Is necessary also to provide machinery for dealing with 
the residuum of controversies, namely, tlie so-called political 
disputes or conflicts of interests. Thus there has developinl 
a tendency to conclude comprehensive instruments for the 
pacific settlement of all disputes. Originally separate iiistru* 
ments were entered into for the two categories of disputes ' 
'Subsequently, however, it has become the geiuTal practice 
to combine these two kinds of prixedure in one instrument 
providing both for judicial settlement^ (and/or arbitratum) 
and conciliation. Those compo.site treaties dilT(‘i widely in 
their effect. Some provide eventually for the binding 


* See, the Treaty of Coruiba 
tarn between Norway and »Sweden 
of June 27, 1924 (thw was the date 
of tbo ooncluftion of a number of 
other connliatioti treaties between 
the aeveral Scand]na\}an States), 
28, p* 317, th««6 countnea 
being already bound by the Optional 
CUuM. In 1928 the United Statea 
cemduded separate treaties of con- 
cQiaik>n and of arbitration with a 
number of Stateil, See, e.g,, the 
Treaty of Conciliation of May 6, 1928, 
betwm the United State* and Ger- 
many, 90, p. 172, and the Treaty 


of Arbitration lw*tw<»en tliene two 
countnfH of the same dat^, tbhd , p 
178. Sell also tly* l*an Aiiierioau 
Treaties of Cotmlmtio^ and of Arbi* 
tration of 1929, ibid , 1(K), p 401 
I 

* Such irealiea hav| no\i Ikm^oioc 
an imprirtant factor 4 the activity 
of the International Qniri; «ee,e.g., 
Judgment m the case of the IHertncity 
( ompany of Sifm nM April 1, 

19.39 Series Af B. No J7), and in the 
ease of the Sf^uH t^ommercinh de 
Hflgique (June 1939' *Serieii A/B, 
No. 78), 
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settlement of all dispute's, others exclude a large and elastic 
class of controversies from the purview of binding settle- 
ment. These two categories may now be considered, 

§ 2f)ai. There exist treaties of conciliation and judicial Concilia* 
scttlennuit (or arbitration) wl)ich provide for conciliation 
in regard to so-called })()litieal disputes and for arbitration Procure 
(and/or judicial settlement) for so-called legal disputes. As 
the duty to have recourse' to conciliation implies no obligation 
to accept the rc])ort or tinding of the organ of conciliation, 
the possible effect of th(*se treaties is to leave outside the 
seojK* of binding settlement the indefinite and elastic cate- 
gory of }K)litical disputes. The first important treaty in 
this group was the tivaty concluded in 1921 between 
Germany and Switzerland ' f>r()vidiiig for arbitration in the 
case of disputf's of a legal natiire, and conciliation in the 
cas(' of oilier dii^piites The (picstion wlicthcr thi' dispute 
is suseeptible of arbitration or not was to be decided, if 
nec('ssary, by arl)it ration.^ 

However, the principal treaties in this group were those 
C(»nstituting the so < alled ' lx)canio Pait of December 1, 

1920 ^ which eomprivcd four ‘Arbitration ponventions * 
between Germaii\ and each of the following four States, 
namely, Belgium, Franct', ('zeeho.slovakia, and Poland. 

Kach of these Conventions, in addition to the compulsory 
reference of disputes (fading normal methods of dipk macy) 

* Dcremtera. HHJl LS.TS.,\2, ’ Cmd J,)2o ; AJ., 2i) (1926), 

pp. 28L201. S<*<' r<*ias«i \n linuiUt, Suppl., pp 21,13; L..Y 7’.6\ 64, p. 

3r«l Mor,, I (!921'1922), pp. hV>ia5; 3ar> ; Hamhlx^r};. [he Vertragf von 
Sohuckinp, VfrnuUluiuj (IM), pn {WKi) ’ iMromoiit, op. eg., 

302*311; <’h. do Yj'-nchcr in Hi, pp 263271; Oonsiorowski, op. cU., 

3ihI w., 4 (1923), pp 3136; (Jos. pp, IS6 .V24 ; Wehlwrg in Strupp, 
weilor, //ar6Ufai;<' (1923), 11 or/, in pp 977*9911; Wickham 

pp. 13.3*151. • Meed and otliers in Joimi/rf of the 

* It in laid down Owl diipute< HnUeh IneliNte of Inkrnatiowd 

which, though of a n.atnre, are I (1926), pp. 286-303; 

admitted by lioth paHiea to affect ll>de in ^4 J., 20 (1926\ pp. 103* 
independence, integrity of Urriton, 108; henwiok, pp. 108*111; 

or other vital intereatd of the higlieat Monthic in liJ. (O’eneea), 3 (19-6), 
importance, are subject to connlm- pp. 

lion inatci^ of arbitration ; and tlwt 341 ; Faiu Ho, §5 9J0 (^5) 9^^ (W|» 
if one party p)ead«l that a dispute w Politw in i? L, 3r(l sor„ b (19-5), 
of auch a charaeter and the plea w pp- 
not accepted by Iho other iwirty, this 1 1 (1926,) pp. <9 115 ? 

point iUelf i» lo be nciiM by m hitrmttonal Affam, M (1936), 
arbiiraiJoii. PP- 
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between the two parties ‘ as to their respective rights ’ 
(commonly called ‘ josticiabie ’ disputes) to an arbitral 
tribunal or the Permanent Court of Inteniational Justice, 
provided that these disputes may, by agreement between 
the two parties, and all other disputes (not settled by the 
normal methods of diplomacy) must, be submitted ‘ with 
a view to amicable settlement ' to a Permanent Concilia- 
tion Commission constituted in advance. Failing successful 
conciliation, disputes between the parties ‘as to their 
respective rights ’ were to be submittctl by s^iccial agree- 
ment either to the Permanent (’ourt of International 
Justice or to an arbitral tribunal. Otlu'r (‘ political ’) 
disputes were, if conciliation failed, to l)e submitted, at 
the request of either party, to the Comicil of the liOaguc 
to be dealt with in accordance with Article lu of the 
Covenant.^ 

Coneiii*. § 2%. There exist a number of tnaities in which the 
pSiSn machinery of conciliation does not have the 

My to effect of excluding, in the hist resort, any disputes from the 
®®®P® binding settlement. It is a common feature of 
mentof' these treaties that di.sputes which the procedure of con- 
ciliation has failed to si!ttle must be submitted to (irl)itration 
or judicial settlement terminating with a binding award 
or decision. These treaties differ one from the other in 
detail8--in particular in regard to the order in which 
conciliation and arbitration (or jududal settlement) havi' 
to be resorted to - as well a.s in respect of the sources of 
decision to be given by the body adjudicating with bind- 
ing effect upon disputes whiclt conciliation luis failed to 
settle. Three principal groups of these treaties may be 
distinguished : , 

(1) A number of treatii* provide for conciliation, in the 
first instance, of all disputes. If conciliation fails |o produce 

* The oblieetiona of tUeao treetiwi I/>c»mo ’ on the alle)!e«i ('round thet 
were ditregeided by (iennany in l»3S it had (.ocn vioJate<l ll^' France a« 
in relation to CV.cchoeiovakia and in the rt'nult of the Franco- Kuwiian 
1939 in relation to I^olaiid. They ere Treaty of Mutnel Awiwtatico of Mev 2, 
now tnerely of hwtorical importance, 1933: (’ind. 51 18 (1936), p. 5; Off.' J.’ 
Prenoniiy, Gennany denounced, on 193(1, p. 336. ^ 

7, 1930, tiw ‘ Rhine Pact of 
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a ssttlement acceptable to both parties, then the dispute 
must be submitted for binding atljudication. Some of these 
treaties, like the important Treaty between Italy and 
Switzerland of September 20, 1924,^ confer that function of 
Enal adjmlication uism the Intomational Court. This and 
similar treaties give the Court the very wide power of 
deciding such disputes ex mquo H bom if in its opinion they 
are not of a juridical nature.^ Other treaties submit all 
disputes to the proc'cdure of conciliation, to be followed by 
arbitration in case th(‘ report of the Cotioiliation Commi.ssion 
is not aec<‘pled by the partic',.® Others still, provide for 
preliminary conciliation of all disputes, to be followed if 
neces.sary by arbitration of uon-lcgal disputes and a decision 
of tlie Court in the <‘ase of legal disputes. In the 1 reaty of 
Bru-ssels of March 17, 1948, Ik-Iwccii Ow-at Britain, France, 
Hollaml. Belgium, and Luxembourg, the parties bound 
themselves to submit to conciliation all disputes outside the 
scope of Aiticle 39 (2) ot the Statute. This means, probably, 
that the obligatitins of the procedure of conciliation extend 
to disputes which although falling w’ithin the scope of 
Article 36 (2) aie not co% cit'd. Is'cause of some reservation, 
by the ofi’ective obligation to submit them to judicial settle- 
ment. Article S of tlie 'I’lTaty contains an interesting 
jirovision to the eiTect that in case of a dispute of a mixed 
character iiuohing both (picstious for which conci'iition is 
ap])m])nate and questions calling for judicial si'ttl ''lent, 
the parties to the dis]>ute .shall 1 h‘ entitled to insist that 
the judicial .settlement of the dispute shall precede con- 
ciliation. 

(2) Another group of treaties, while not imposing the duty 


> L.A’.7’.S., 3.^f p 92, llifiia in 
H.I., 3nl scr., 6 (192l>). pp. 1 10: 
Terc* m Rivitta, 17 (1925), pp 2 j 4 
208. And see generally on t Im luctliod 
of the Swins treaties, (lavnlovu . 
fjOryanUatuin de» commiMWJis rfr row- 
cilwitioM d’aprit Im IroifA 
(19.12); (luxgt'nheitn, pp. 092 8‘'S, 
Schindler in R./., 3r<i nor.. 8 (192.'i), 
pp. «l«.tW7i (lorgO. 7 (1928). 
pp. 833-076, and « (1927). pp. 5» 108 
* Similar ireatiea were ooneludod 


belMvrrn Itoly and Spam, August 
7, U>26, LS.T.S., 47, p. 375; 

ami Switzerland, April 20, 1926, 
t/iid., 40, p 30, SvuUerland and 
(Jn'cce, September 21, 1925, ibid., 
47. p* ls8. 

* LS 7 .. , Bl, p, 247. It will be 
noted that this and similar treati^ 
dispense altogether with the tradi* 
ti<>nal distinction between legal and 
political (iiaputos. 
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of oonoiliation in regard to legal disputes,' make that pro- 
cedure obligatory for iion-legal disputes, if conoUiatioii 
fails to produce a settlement, then the dispute must be sub- 
mitted for a binding decision to an arbitral tribunal deciding 
ex aequo et bono. This is obviously a very far-reaching 
commitment conferring in fact legislative powers upon the 
arbitral tribunal, but the solution adopted seems to lie 
consistent with principle.* As it is only the so-called political 
disputes — i.c. disputes which ex hypothesi cannot be decided 
by reference to rules of law- -which arc subnutted to arbitral 
procedure it is clear that the only basis of the deci.'»ion can 
be an extra-legal one. The same consistency is absent from 
a number of treaties concluded by the Scandinavian 
countries and others, which provide that ‘ political * dis- 
putes if not settled liy conciliation must be submit te< I for 
an award of an arbitral tribunal not having, howcvei, the 
power to decide ex aequo et bono.^ This confu'<i()n constitutes 
also the prominent feature of— 

(3) the General Act for the Pacitii* Settlemtuit of Inter- 
national Disputes of 1928 This Coinention, which is now 
binding* uixin over twenty Stak's meluding Gieat Hritain, 
the British Dominions, and France ongmaksl with the 
Committee on Arbitration and Security which the Ihepara 
tory Committee of the Disarmament Confeieiue established 


^ That procedure mAv, lion ever, 
bo resorted to by common agreement 
of the parties pnor to judtrial pro 
ceedings. Identical pro> iBion*) for 
optional conciliation tvili be found in 
most treaties whuh do not provide 
for compulsory ooncihatirm of ' h gal ’ 
disputes. 

* No expression of opinion la here 
intended on the aclequacy of con 
ferring etther up<3H the Internationa! 
Conrt or upon an arbitral tribunal* 
by a general as distingunhed from a 
special y> the power to de<'ide 
upon the basis of other than legal 
rules.. Such agreements, proviiied 
that their implications are rcaliserl, 
signify a determine desire for pin tfie 
settlement not only of disputes con 
eeniing existing rights but also of 


4 luirns for tho ( iMugr ol tin t Mating 
law lh(\ fonfir upm th» jnduial 
or arbitral Ugislutut 

with winch Slates ha\c ko f'lr Ixs'n 
tiiiwilluig to entrust tlie organs of 
a geiuril mu*rnatiojial oigarnantiott 
Such general agfoerncuts tonfrrnng 
thise wide |Miwfrs upon the 
or the nrhitrul Ixdly may alho lx* 
o|x*ii to the rdjjuti^jv that the\ tend 
to obliterate the boKirr hue Ix ^wten 
tin 1fgisluti\e and; the jiidn ml 
fiiiKtioriH 

® Sve, the iViaty Intwtion 
licjgiiini and Swit^eilaiul of Feb 
ruary 5, 1927* L X l\s , 5(1, p 47, 
Finland and Nurw^ty of Feb- 
ruary 3, 1927, tbtd , 0^ p. 368 

* With substantial res«»rvat}otis . 
mm below, p. IM>, n. 
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in November 1927.^ It was felt that a successful outcome 
of the Conference was to a large extent conditioned by the 
acceptance of obligations of binding pacific settlement of all 
categories of disputes.^ At the same time, however, the 
authors of the General Act were still under the influence of 
the traditional <listinctiun between legal and political disputes 
with its underlying assumption that some categories of dis- 
putes are inherently unsuitable for commitments of binding 
settlement by an international agency. To this adherence 
to the accepted terminology there was added the wish to 
provide for the binding settlement of ‘ non -justiciable ’ 
disputes, a desire winch, in turn, was coupled with the 
determination not to confer upon the arbitral body entrusted 
with the settlement of ‘ political ’ disputes the power to 


^ That Committee dihoubsed in 
detail and produced a number of 
memoranOa uu tanous aRjKvlR of 
arbitration and ' liccurity ^ (au 
preaaiou which haw alm<wt bt*<^ome a 
term of art, and can probably ln'bl 
d««icribe<i aa a of obUgatinns 

to enforce by common intemationttl 
action the exiatuig hinitationH upon 
the right to go to '«ar) See the 
Minutes of the Stwion of 1927 . 
C 667. M, 225. 1927 IX. The Second 
Session produml n*porl« on arbitrA- 
tion and uecunty (by M. iiolsti). on 
the juridical clemciitH of seuirit> (by 
M. PoUtis), and on the nitcrpr* tafiou 
of Articles 10, 11. and 16 of the (o\e- 
nant (by M. Putgers^ all pniitwl 
as annexes to the Minutc-s of the 
Second Session of tiie 
0* 166. M. 56, l92vS. IX.; alst) ui 
Doe. C.A.8. 10. The Tbinl »V‘^sion 
of the Oonimittc^e produced, in ad- 
dition to the draft of the (M*ntral 
Act, three model bilateral ton\cn 
tiona of eorioliation, arbitration, and 
judicial settlemint, aud three model 
treaties of mutual aasistanoe and non 
aggression. All these texts «*erc* ap 
prOTed by the Ninth Assembly in 1929. 
See League Doc. A, 86 (Ih 192iS fX. 
For comment on the ' Model Treat * 
see Fischer WUliams in ii. T,, 1929, 
pp. 14 - 22 , and in Journal of the Hoyal 
iMtUuU of IfUormUional Affatre, 7 
( 1928 ), pp. 407 * 421 . See for an ac* 
oouttt and analysis of the work of the 
Committee : Rolin in if,/,, 3rd ser., 


8 (J927). pp. 583'625; Itouaseau 
in ILG , Ho (1928), pp. 377-410; 
lojiibec, iaiurtty, 1928, pp. 81-03. 
And nee on the question of security m 
relation to arbitration and disarma- 
ment Whceler-Bennett and Langer- 
luann, The Problem of Security (1927) ; 
Wilhams, SUUe Security and the League 
a/ (t927) ; Hoijer, ixi 
wternatxomUe ei ees modes de rMiaa- 
tton, 4 vols. (lyJ^); Rafaat, Le 
probUvie de la aecuriU Internationale 
(1930), Tabaoovici, .SVcunfif et die- 
armmunt (1932), Jessup, hUer- 
natwnal *V<CMri^y {the Anirncan role) 
i 1 935) ; Trait* s P^Utques Hetueil de 
PocumenU />ocu;n€»l!aliott r ^attveau 
deveU^ppemeni de la quest de la 
st^cunf/ dtiit^ le cadre de la Sjctite des 
Nations, uiitcd and annotated by 
\f*n ( Jretschamnnw, vol. i. 1920-1927 
(1936), vol n. 1927.l9ii5 (1938); 
Mt Xair, Collect ive Security (An in- 
augural lecture, 1935), reprinted in 
/l.r., n (1936), pp. 150-164; Eagle- 
ton, Analyais of the Problem of IVar 
(1937) ; Ikiurquin in Hagu< Recuetl, 
49 (I93i) (ill.), pp 173-541 ; Lauter- 
pacht in Pohtica^ 1936, pp. 133-165. 
8ee also Internafionai Quotes Confer- 
ence: ('oUectiX'f Security, edited by 
Bowrqum (1936) ; and Swmbel, 
VAngltk ei la s^curiti coUectite 
(19381 

* Sc'c Memorandum of the British 
Government on the proposed acces- 
sion to the Ooneral Act, Misc. No. 8 
(1931), ^md. 3803. 
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alter existing rights under International Law. The result 
is an international document which is free neither from 
inconsistencies nor from a substantial degree of unreality,^ 
The General Act consists of three chapters dealing, respec- 
tively, with conciliation, judicial settlement, and arbitra- 
tion.* Chapter I. (Conciliation) provides for the submission 
to conciliation of all disputes which it has not been possible 
to settle by diplomatic means (Article 1). But this must be 
read subject to Article 20, which lays down that in disputes 
with regard to which parties are in conflict as to thoir 
respective rights (legal disputes) conciliation u, applicable 
only if both parties agree. This chapter contains detaih'd 
provisions as to the appointment of conciliation commissions, 
which may be rendered permanent at the rt^qucst of one 
party ; as to the bringing of disputes before the comnii'vsion , 
as to the general features of its procedure ; and as to its 
function, wliich is ‘ to elucidate the qucstiou.s m dispute, to 
collect with that object all necessary mfonnation by means 
of enquiry or otherwise, and to endeavour to bring the 
parties to an agreement ’ (Article 16) The commission 
* may, after the case has been examined, inform the Bartics 
of the terms \if settlement which seem suif.ible to it, and 
lay down the period within which they are to make their 
decision ’ {ibid.). Chapter II. (Judicial Settlement) covers 
disputes with regard to which the parties are in conflict as 
to their respective rights. These <li.spute.s must be .sub- 
mitted to the Permanent Court of International Jiistic<> or, 
if the parties so agree, to an arbitral tribunal In Chapter 
III, (Arbitration) an attempt is made to solve the question 
of disputes other than those falling within the purview of 
Chapter II. which the procedure of conciliation has failed 

^ The Qenaml Act wm epprorisl Le^uUUton, ir, p 2521). The Bntitih 
by « Reedutum of the Aeaiombly of relification wa« deposiUld on M*y 21, 
September 3S, 1928, inriting membere 1931. 
of the Leegae to become parties to i 

that instrument and to the other • Arcordmg to Arude 38, States 
model treatioi. It was to enter into mayadbereeithertotboaboleinstra- 
force as soon m two States adhered to meat, or only to (’haptiw I. and H. 
it See Off. J., Special SuppL No. 63. or only to Chapter I Moat xignatory 
p, 17. For the te^t of the General States hare adbeivd td ail parts of 
Act see Treaty Seriea, No. 32 (19311 ; the Act. For a liot of these States, 

*** S' «« SafWin o/ tkf HUM Department, 

KMd, p. 15; Hudson. Infemattonal 24(1951) p. 
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to settle. Such disputes may be submitted to an arbitral 
tribtuial by a special agreement of both parties or, failing 
that, by a unilateral application of one of the parties. The 
crucial question as to what shall }>e the rules applicable to 
the deoiMoii of disputes other than those as to rights is 
answere<l in Article* 28 ‘ If nothing is laid down m the 

sjw'cial agreement or no sjxcial agreement has lieen made, 
the Iribunal shall appl\ the rules in regard to the substance 
of the disputi^s enumerated in Aitiele 38 of the Statute of 
the Perinaneui (Vniit of Inti rnational .lustice In so far 
,is then* exj*'ts no suth ink appluahJe to the* dispute, the 
rubunal shall decide ix aequo et hono ' This vital provision 
has been subjeclMl to inin h criticism on the grornd that 
dispute^ which aii not coiuerncd with legal right- cannot 
possibly be decided on tin* ha^is of the ruh^ of law enumer- 
ated in .3s of tlic St itut( ^ 

* rb^ AutborihAnon io ili ide fx to have endowed the arbitral tn 
itqm fi bon/) I'ii not iKlnnol to Im hiinal Mith the power lx>th to appl\ 

helpful, that it ia not loir InUrnational Law and to legislate 

what meant bv the absc nu* of rules This concfption of the function of 

of InUrnational I-aw «pph<ahb to arbitration probably the result of 

theevso hor a < riiK i«m <d Artn k 2S the ‘^rientifitailv inarcurate opinion 

aiiri, generalh, f<‘r an ana]\Ni« of the thjt irhitraUon <an bo partly a judi 
t^omral 'Vv t so*' l^nUrpa^^ht, J fial md |:«irt!v a u(»n*!udicial process, 

ifunciwn f /mh, pp 40 4 i, 174 Vs , and d the hi'.toncalK fal-<t Mew that 

lo\nbee. iSwrt<v» I'tU. pp 24t 2'"^ , aibilrition hih m the actualK 

( ory, irhtir Uwn of Intrr oumituUd ku< h a mivture of func 

r!-a4ion«/ (IS'12), pp H'jIW, oohh Vi ac(<rdjng to ^hat is 
Ixtrch, />if ibgrtuzunq Ur mUrna IxlKvtHl lu ^ ho < )rrtct there 
Uonaim MmCic/iUikj* in <Ur Otn/cr < \ist ruU h of Tntunaliornl ^ for a 
thneraiaUe l 'iraggj, / i U hgil wIjuIk *ioii < ver\ laiin, 

(l'» r>K ButrU m tlu phiasc in Vrtnlo 2^^ rofernng to 
a r , UUO, pp 119 12.1 lha<auipft thi natnn vf thf rulers tippluable 
in R i , Inl t»or , lu PC •li'*pute maN iman that the 

2Uh«ud 11 (1930). pp 0-^9. MuuK arbjti ktoi is onlitkd to disregard 
i^id» 11 (1930), pp GHUb'»> tialhis thiin »n the grcmiid that thi\ are 
pp 190 240, 41 1 472 K'H SJ*) nut appluablo oithtr because one 

Ch de Viasdur. tW , M (lOll) of tlu putic« adraiUotlK does not 

pp 410 4*20, \iohl»orK in n h on law or bttau«e a legal d. vision 

192^ (n ), pp iwTS, Iku*), wcukl U- polifnalh unsat ihfaotorv 
M , mo (n ). pp, 501 6<*5 . J/* bur, 11 o result ha* Wen that while some 
, 1032 (111 ). pp 31S .^i20 FiMber WIkm tint Artuk 2S empowers the 
Williams in Jourml f Me aibitml tribunal to change existing 

Imhlntf of lnl€rwUt*oui^ iffu^rtt, 7 law olh*r<» «ee m it an instmmeni 
M328), pp 377 424 , (Jonaiup>wak» in foi tin full dn ition of the cti«itmg 
1 J , 2« (1033), pp m 400 . Berlm in legal jn'tsifioi Sh?. i q , the Report 

n / {Paml 20 (IIU7), pp 104 11.1 In M. Poktift xt the Ninth AMomblv 

It would iippeAr that the authors ( f p 6.-) 

the (Jonertu Aet wore undixided Ihe quoaiion of the provision of 
«*) to ibi<i jfunciion of nrhitration aa ^^lUblo maihmerv for disposii^ of 
provided m CbApt^r III ‘Fhej wswin conflicts arising out of olaims for a 
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The General Act introduced two innovations to which 
attention ought to be drawn. First, it laid down, in Article 
39, that no reservations other than those referring to classes 
or categories enumerated therein may be apiiended by 
States acceding to the Act. This provision excludes in- 
detinite reservations like thaso referring to national honour 
or independence, but is not otherwise effective in the {lirection 
of eliminating comprehensive reservations * , secondly, the 
parties to it agree to be bound by the provisional measures 
indicated in the course of arbitral or judicial proceedings 
(Article 33) ® 

VIll 

THE UNITED NATIONS AND THE SETTLEMENT 
OF DISPUTES 

Saioinon, //O ^ ( et la Faix Le ('omfiit dr it h piuipiu^ 

dts diff/renU (ItHK) (Jotxirifh \n<j pjv 31S Kchtii, 7'hf 

Law of the I mUd NalufM (lO'MJ), pp TV) 1«)2 Bent\^iLh and Martin, 
A Commentary on the VharUr of the I mtel (1950), pp TG 87 

Kaf^tkenbeock in Ha^ne liectied, 70 (IIU7) (i), pp 182 231 Hcixlutk. 
Iforhhop of Security (194S) -Imeiif/, rottng ami the Hamthng of />»a 
putes %n (he Security Council (Hk'W)) Hikm t ondituhon of th* Cntt^d 
Xaiions ( 1950), pp 154 1G5 IfU^cnlRim, pp 702 72 1 Meitani m R I 
12 (19*47), np. 5 22 vS7<^kfl> in H I tUrneva), 2.) (1947), pp 314.^32 
Eagleton in 4 J , 4i» PP 533 -Lian^ m /I , 2 4 ( 1947), pp. 33(» 

359— Brigg in *4 S rrnccediny^, 1948, pp 42 <53 Pa4le}f(iid in /ntcrnaturnat 
Organimtiont II (194S), pp 227 240 

change in exutuig International I>a\% wlule renewing her signature of the 
18 too difficult to admit of solution General Act for a further peno^l of 
by a Terbal fortnjula 6ve yeara, beginning on Auguat 16, 

On the proposal equity tnbunai see 1939, added a further reaerration to 
FriednumUt The Contnhitlion of Eng- the effect that her participation in the 
Itsh Eguity to the Idea of an Inter- (xeneral A<t would not cover diapu tea 
naiionat EquUy Tribunal (1935) and ariaing out of even to octurnng during 
Schwarzenberger, WiU\am l^dd . An any war in which (Jreat Britam may 
of an American Proposal be uivolvcni in the future The reaer 
for an Iniernaitonal Equity Tribunal vation, it wa« eta tod, apphcii also to 
(1935). And see above, p. 24, n 5. the pnxedure of conoibation , Cmd. 

* Tbe British reservationa to the 5947 Misc. No 2^(1939). France 
General Act include all the reserva- made an identical (tclaration. In 
tiona appended to the Optional 1949 the Oneral Aswemblv. la Heaolu- 
daw, to which there were added tion 258 (111), mififd the tk'neral 
some othera of a procedural eharat ter Aot in some minor deijiiia. Accortiing 
intended to facilitate recourse to the to Artule 43 as revMknl the (genera! 
Conned pnor to submission to one Act shall lie opn to ignature by the 
of the agenoies provided by the Meml#ers of the Uniljd Natwnw and 
General Act. For the text and by non memlier Statoe which liave 
oiiticlism of these reservationa see lK*come |>artieH fo thj Biatuie of the 
J^erly in B.Y,, 1931, pn. 132 135, CVmrt or ha\c ixwn enabled by the 
and DocumenU, 1931, p 92. General Assembly to accede to it 

In Fehtruary 1989 Great Bntain, * See above, § 25 a/v 
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§ 256. Tho Cov()nant of tho League of Nations marked The 
an important advance in tlie inatU^r of settlement of disputes 
by collective action. In the place of the inconclusive and United 
largely nouiinal pnudsions of the Hague Convention relating the 
t/o mediation and good offices ^ it accept('d tho principle 
the right and the duty of the League to assist the parties — League, 
and, more generally, to take action- with respect to the 
setthunent of disputes. Members of tlie liOague bound 
themselves not to resort to war before subniitting their 
disputes to the prr»ccdures laid down in the Covenant. They 
ac(M^»t<si tho obligation to act upon tlie recommendation 
of the (Jouncil or Ashcmbly to the extent of not waging w’ar 
against an opponent accepting the recominendatio»K made 
by these bodies.*^ T)i(^ Charter of tlie Unitc‘d Nations signi- 
fies a furtluT advance in that direction. It contains elaborate 
provision^ t tablishing th(‘ wide eompeteiico of the United 
Nations, in parti(*ular that of (he Security (’ouncil. in the 
matter of vsett lenient of disjaites and the corresponding 
obligations of the Member- of the United Nations. These 
provisions have a^^'inncsl a spfsdal signbieance in view’ of 
the fact thai in the (’luirter the Member'- of tlie United 
Nations have renoumed the liiiht not only of resort to war 
and to measures of force slnirt of war hut aho of tlireats of 
W’ar and aet'^ fallinu short i»f it. It is true that, as in the 
Covenant. th<' authority of the United Nations do(> rot, as 
a rule, exceed tla* power to make recommendation^ vhich 
iiw uo\ legallj bimling. Howe\er. thi’- i*- ^o <mly ‘ as a rule.’ 

In grave emergencies, tlu‘ natuie <>f w’hich will be indicated 
later, ^ and w hich dinrtly affcrl tic' peace of the w(U’ld, th(‘ 
bord<T-lme la^tween the merely ptilitiea) weight of the 
recommemhiti(jiiis of tho Stasirity (Vmneil aiul their legally 
binding force is so elastic that the parties to the dispute 
can ignore tlu^ ree<mniuualation only at their |>eril. Also, 
the powers of tlie Seeuiily Couneil as sueh to gi\e effect to 
its decisions bv coercive a<‘tion are. unlike in the CovenanC 
clearly recognised ami regulated in uie Charter,* Ad- 

1 tttevv H In. (in»vi«c<l) Kditmn of this volume 

(ItM-Vl, 

® Oil the of and » § ivvtelow, p. l(^. n 2. 

‘Static Dmoreneea’ aw the Sixth < S<s' telow, §562d I't 

vof,. ti. c; 
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mittedly, tbo operation of those powow is dop<'ml<‘at ujwa 
the unanimity’ of tho pormanont nioinboi-s of tho Socjirity 
Counoil - a ooiulition which, as oxporionoo has shown, may 
bo diffioult of ivaliMVtion in situations in which its fiilfilmont 
IS most ui>;cnt Howoior, it must bo borne in mind that, 
gonorally speaking, luidor tlie ('ovoiianl of tho l/*aj(uo tho 
unaninntv not of a limited niinibor of tslatos but of all 
membeis of the Council or Assisnbly (m some oahos 
excluding the parties to the dispute), was a condition 
of the full leg.d effecl ii oness of its action ' 

The atiianco aohumsi by tho ('hartoi in that spheri' is 
somewhat obsciiix'd bi an excess of elaboiatioii and be the 
resulting mconsisteiK les and ob'.euritics in the reli'uuit 
articles However, some of these iiniiei feet ions i ,in piopci h 
be disregarded in piactice and hiue oftin Ikoh so dis- 
rt'gardod ^ Thev are not as such likeiv to inteifeie with liu' 
efFectne functioning of the United Xatioiis and in p iitii ular 
tho Security Council upon whuh the Clnitci places the 
primarv lesponsibiliti foi maintaining the jHaic of the 
world Othei deficts such as tlie i(‘((iiiicinen( of the 
unanimity ot the fXTinaiicut nicmlw'is of I hi Scuiiti 
Coiinoil, must be leimned if it is to Iwct ne in elfutuc 
instrument of intnnatioiul pinuo ffowexei in tlie In-'l 
phase of the'actiMti of the United N'.Uioiis tlie (uiiKipnl 
difficulty in the w,i\ of the .S<>(mit\ Coiituil fulfilling lii.it 
function has been of a political n.itinc The aiiihsis of 
these problems falls outside tho puiiiew of (his uoik 

Th« § 2fic. Under the Cov< riant of the lasigui' of X.iltoiis the 

Council was m genci.il limiti d to disputes 
fobjfct likely to Wd to a rupture Kimil.ulv iindei the Ch.utoi 
Pi^ competence of the (mUsl Xation^ in t^ie mu (ter of 
pMfle dispuU's IS in many wavs eonfined to disjiulivs 

g^® of a grave eharacW, i r rl^putes likefv to divtiiih tho jM^aeo 
meat. tJndei the Covenant that iimit.ition of tho jmisdietioii of 

’ Tho nctlkinent of (loputm urnlir » .So Ulott, ^ 2», With rcuawi i.i 
the Covenant of the Uttipio .if NHiioriH the .list imti.m, m ('hant.r VI ofilie 
ii) dHruweit m deW m 2.% i-ij of ( harU r. liot«. , n .lonulM mv.ih inK 
mo pwvJoiw («tth reviiitd) Hliinm mteronti.mal ixaie ami «H.nntv ami 
fsee Alflo Oaodfith in htrffiatwnai othpr diNput^^K. ^ 

Organmiion, J (1947), pp 14 16* 
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tho Loa^e of Nations was gtoiinded in the fact that members 
of the I-ieaguo ha-<J not definitely renounced ilie right to resort 
either to war or to acts ahort of war. Accordingly, under 
the Coveitant tliere remained the possibility, based on a 
legal right, of disturbance of tho peace. Xo such right is 
left the Monibers of the United Nations. ^ For that reason, 
unless wo aban<lon the literal meaning of words, ^ there would 
seem to bo no likelihood of a threat to international peace 
and security except on the assumption that a Member of 
the Unit4*d Nations intends to resoit to force in violation of 
its obligations under the diaiter. Vet, uiid(T Article it 
is only with regard to di'^jiutes whieh aie likely ‘to endanger 
the mainUMianec of international peaee and secur'*^v ’ that 
MemlHU> of the Uinled Nations are under an obligation to 
seek a solulujn by the \arious means of paeilic settlement 
enunuM’au'o Mu rein, ii is only those disputes that, under 
Article 37, lh<\v are hound to submit to the Security Council 
if their previous a(t(*nipts at ^ettleniont have proved un- 
successful. And, under tlie ^ruiw Aitiele, tlie Security 
C’ouncil may make a recommendation . ^ to procedures or 
ttums of settleuKUit oiil\ if it deem> the eontinuance of the 
dispute in fact likely to endanger the maintenance of 
international [K^ace and .setuintv. Similarly, Article 34 lays 
down, gem'rally and in a somewhat ix'petitious manner, 
that the Security (\)UTU‘ii * may investij^^Ue any di-^p’ to, or 
any situatum which miglit lead to international friction or 
giv(' rise to a dispul<\ in <u’der t<‘ determine whether the 
continuance of the dispute or situation is likely to endanger 
the maintenance of internatmnal peaee and .security.' 
Finally, it is only with legard to a dispute of that nature 
that the Seeurit v ( Vuaieil nun . untl(*r Article 36 recommend 
proe^<hm.\s of settlement. 

These rcvslrietive pit)vi>iom <lo not, in fact, limit the 

* alnivfv S 52 ti wpon ,i “luaLl StJiU> In the long t\ n 

mtormthn ' piwo aiul scounty d»t* 

* i'htttt* m n»i uouijK^llnig n(x«^a\ l)y or pui^istent 

txi adopt aunh hiaral interpret at jon. Molatioiw nf international law even 
Thua it may that international if the injnuMl Suto is unable, Ivcautse 

peace anti aemirity aw* ondangeretl if of an obvious dihpanty of pi.'wer, to 

Iproat Power, by ©couotnie pressure gti to wai and thus ihiectly to en- 
or aitnilar meana, impoaea a settlement danger intomational peace, 
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povtrers of the Seciirity Counoa to discuss and investigate, 
either itself or through a commission appointed by it, any 
dispute or situation whatsoe\'er. For such discussion and 
investigation may be necesstiry for the determination of 
the requisite degree of gravity of the situation or dispute. 
Moreover, Article 35 provides that any Member of tlw' United 
Nations ‘ may bring any dispute, or an}' situation of the 
natiu’e refernnl to in Article 34 [i.e, a situation likely to 
endanger international peace and scomity], to the attention 
of the Security Council or of the Coneral Assembly.’ It 
will bo noted with legard to Article 3.) • (a) that the above 
qualification applies only to ‘situations ’ anrl not to disjmtes ; 
(6) that to bring a dispute ‘to the attention' of the vSocurify 
Coimcil is for all practical purposes indistinguishable from 
bringing it before the Si’ourity Council , (c) that thi.s can 
be done either by a party to the dispute or by any other 
State; and (d), as exyierienco has shown, that there is 
apparently no limit to the power of recommendation on the 
part of the Soonrity Council acting under that Aitiiie ‘ 

There would thus appear to exist under Chaptir VI of 
the Charter two parallel and not easily reconcilable pio- 
cedures. Under Aiiielcs 33 and 37 States must exhaust 
various means of pacific settlement before falling under a 
duty to subnut” the disjmte to the >S<‘curity Council under 
Article Il.l they can at any time submit a di'.pute to the 
Security Council. Under Articles 33 and 37 the S»-curit> 
Council Is corapi'tent only w'lth regard to gia\e disputi's 
affecting the p<*aee of the world , luuler Article 3.") it i.s 
entitled to entertain any dispute brought hi'foro it. In \h*w 
of this it is not surjinsirig that in the first live years of its 
existence the Security Council did not decline to assume 
jurisdiction over a dispute on the giouml that the matter 
brought before it did not coastitule a danger to international 
peace and security. There may bo some justitieation for 
the desire to prevent the Si'curity Council from tsung bur- 

’ Artiple .1(5 (1), whu h provide* that recommend appropriate pns crlorc* or 
‘the Security CoundH may, at any methiKls of adju^tmuit,’ doc* not 
stage of a dispute of the nature re exclude a Bulntantivc trcommmda- 
feri^ to ill Article 33 (i e. a grave tmn under .\rticlc ;5/i 
dispute) or of a Mtuaiinn of bke nature. 
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(loned with ihet Hottlemont of a multitude of potty <iispute« 

— tliough the dang<u* of such a contingency is less real than 
may aj)p(mr. On the other hand, there is strong objection 
against limiting, as does Article lili of the Charter, the 
obligation of the Momb(‘rs of the ITnitod Nations in the 
isense that they are obliged to submit only grave disputt^s 
to procedures of pacific settlement. An accumulation of 
disputes each of w hich does not in itself constitute a threat 
to ])eace may, (specially if couplcKl with the refusal of 
States to eori(*(‘(l<‘ to their opponents the benefit of judicial 
settlement, be a source of international friction and 
Umsion. This fact disclosi's the dangers laUnit in the 
refusal of the authors of the Charl(‘r to provide for a 
duty of nl)lig;it(irv jndi(‘ial M^tlenumt of all disputes which 
the (Amrt i^ (Mjaible of deciding in acccudance with its 
Statute/ 

It must 1)0 noted that the eomi^etenee of the General 
Assmnbly is (‘\Tn h*ss limited in that r<*'>iKM*t than that of 
the vSeenrity C<umeil. tor (he (Jeianal Asseinhly may 
diseuss und(T Arlich^ 10, in addition to other Artieles,*-^ 

‘any quevtinns or any matOT^ within the scope/ of the 
(.'harter and nialv<* n‘COimnendati(»ns on such matters to 
the M(*inl)ers of th(‘ rnited Nations f»r tf) thi Strurity 
0)iin<‘il. 

§ ‘Jod. Tlio obj(*et of ])ie\('nting an e^ee^^ive mruoer of Pacific 
disjmtes being brought before the l^ni^*d Nations can 
facilitated by iinp(»^ing uj)on the Members the duty, befoi*e 
submitting the di'-pute to the Tinted Nations, ol attempting mission 
a settlement 1>\ otlier means Aeeonliiigly, Article 
the Chart(*r plo^id(“^. ‘ I'he parties to any dispute, the xations. 
eon(inuan(‘*'«>f whu li likely to (mdanger the maintenance 
of international p(*a('e and security, sliall, first ot all, ^eek 
a solution bv n<*gotiation, emjuirv, mediatmn, conciliation, 
arbitration, jmiicud settlement, rcMut to ivgional agencies 
or arrangements, or other |Hnieeful 'cans oi their 
choice.’ In tin* absence of a eh^ar obligation, in appi’opriato 
oases, of binding judifual Mdtlemenl, that provision of the 


» S<y> l)clnw, S iVv/ft. 


® Seo Inflow, § 25/. 
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Charter, althougli imposing a positive duty to sook a peaceful 
settlement,^ mubi tend to bo somewhat nominal. Thus, for 
instance, unsuccessfiil negotiations, how'ovor brief, will 
constitute wmpliunce wdth that Artiole. It is not likely 
that, in its prt'sent formulation, that Article can i)lay a 
prominent part in the sohemc of ])aeific settlement uiulor 
the Ohaiier. Praetiee lias tended to substantiate that 
estimate. As a rule the .Security (’ouneil has .aecejtted 
without eiKiuiry the allegation of the State whieh has 
brought a ilisputo Ix'fore it that its efforts at a settlement 
hav'e proved un-suei'essful * The failure of anv ot those 
means of settlement adupteil by the parties does not put 
an end to their obligation. For Article "M la^" down e.K- 
pi'esaly that ‘ should the parties to a dispute id the nature 
referred to in Article 3.'{ [i.p a disput<‘ Jikelv to endanger 
the maintenance of inU‘rnational jicace and si-entit.vj fail 
to settle it by the means indicated in th.vt article, thi'v sliail 
refer it to the .‘security Council ’ Hovu'ver, as mentioned, 
the object of these restraining provisions is to some extent 
frustrated by the fact that the partii's to the dispute may 
also bring it^ before the .Security Council or the (J<*neral 
Assemblj' by vurtue of Article undei vvhicii anv MemlHu 
of the United Nations (which piobably includes aii\' party 
to the dispute)' may hung any dispute (o tli«> attention of 
the Security Council or the (feiieral Assembly. \s noted, 
there Is probably no difference betwren ‘ refciring ’ a duspufe 
to the .Security (Jounoil and bringing it to its attention. It 
is arguable that before a dispute is l» ought under Article .'tr) 
to the attention of the .Security Council by a party to the 
dispute, the latter is obliged to h.ive rei'onrse to some means 

‘ rniikethe Part of Paw, in whiih thero in no rtT.rtno^.Uigalir n 
the parties that aettleuient of th< partioa to exhaust or is'aort to 

thm disputes shoolcl ‘ never he wmght otbt r means o( setth meuf Is fore auh 
exeept by pacjhe means ’ (aec Ix-loi*, mittitiR a .InpuU- to the poimeil. 

J 52c) It 18 (Icftr that, not\vith 

standing ocfaivmAl opinions to fhc ^ Ulmi m |Mir» Irait hpought a 
contrary ('♦ee the observations of compluint agamst Sovicl liiHsia on 
the Brazilian repiowr-ntative in con account of the otcufiaftlon b\ ihc 
nection with the s«bmis.sion of their lattfr of some* Iranian diNtricts the 
dilpute to the Si*cunU f’ounnl by the S»*curit> (‘otinc il cli'b-m d further 
United Kittgdofn and Albania in action with a vita to giving the 

and IHl, Umittk vj Me parties an opfiortnintv to renew 

Council, Sieci>nd Year, No. 32, p. 687;, nogolmtions 
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of i>acific Kftttloment as provideil in Article 33. However, 

Article 3o does not say ihis.^ 

§ 2!)e, While the (Jeneral Assembly has an important — Th« 
thongh limited place in the settlement of disputes, 

Security (V)uncil is tlie ])riiicipal instrument of the United and tbe 
Nations fi^r tlie s(‘Ulement of rlisputes between whomsoever 
tliey may arise. The powers of the SecMirity fV)unciI in the J>u*pute«. 
matter may In* classified, roughly, umler four heads: 

(ft) investigation; (/>) eonciliation and mediation; (c) re- 
commendation of jnoeednres or terms of setiienient ; (d) 
imposition and enf(a‘(*ement of terms of settlement. It 
must In^ borne iti mind tliat wliiU* tJie jhavers of the Security 
0)uneil in tlu* matter (»f sotllement of diiSput<*s are defined 
in (‘hapter \ 1 ot the Charier (Ai tides there are, in 

addition, available to it tlu* mod cfimpreheTisive powers 
given to it 1 .* \Hid(‘ 21 the first tvo paragraphs of which 
provide RvS follows * 

I In ordvi t<. <•! ^uu* pieinja aial itlutni ai’Onn l)v the United 
NatJouH, its Munher^ toniVr on tin Seuiniy tViinnl primary re- 
f»r tin* r'ianit‘'n.me* of nsn mat ion I puire and security, 
and ai:ret‘ lli.it m ^.inving nut it'. dutie.'N under this responsibility 
I he StaMinty Council <iets .mi their behalf 

2. in (Ibcharginu th»^e duies the Seeunt\ Council diili act in 
ai^cordanee with the Ihirpoa^s and Pnnciple^ of the UnVed Xatinns, 

The sjicciruv pow.Ms granted te tlie Secmitv Council foi the l.>. lurge 
<»f these duties aie 1 nd liown in Cha]>t< r^ VI. VH. Vlll, and Ml. 

The [lowers thus gi\en to the Stumrity (Vuineil may legiti- 
mabdy lie used and h;no betui used for tlie purpose of 
ri'Conciiing the inconsisteiieie^. <lisregarding the redund- 
ancies, and filling the gaps in Clia])ler VI of the Cliarter. 

’ (a) Ifursiigntinn As mentioned the Security Council 
may. luuler Article 34. of its own accord investigate any 
dispute or situation in ord<*r to determine whether its 
<5ontinuance is likely to (*mlanger the maintenance of inter- 
national jieact* and seeurity. It i** <inh 'hen that the juris- 
diction of the S<HMinty Council ^'lilh rogaid to .situations 

' Aho, it in diAhniU to why n Indore the Se<unt\ (ouncil -without 
Mat<* fihould iihlo to hrinir a dHput** ha^ iiw vi‘e> lousiv attonptiMt other 
hefoit^ thft th'neriil Aiwmhlj hut not inemis of scttleineut. 
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can bo validly exorcised. There is, it appears, under Article 
35 no such limitation with regard to ‘ diaputas.’ That jK»wer 
of investigation, even if only for the liznited purpose of 
investigating whether the oentinuanoo of the dispute <»r 
situation is likely to endanger the maizitenzvnoo of inter- 
national jzeace and security, enable.^ the Security Council 
to-enquire into ami to discuss the di.simte as a w hole. Th«‘re 
is thus no dispute at h*ast the eon.sidoratitui of which can 
1)0 pnnonted on the gz'ouiul that it is not a dispute likely 
to entlanger intorzvationnl peace, fn ca.se of doubt the 
Security Council can place a dispute ‘ pro\ i.sionally ’ on its 
agenda. It has occasionally done .so. The distinction 
between a final and a provisional place on the agenda is 
necessarily tenuous. 

The power of investigation is not limited to the purposes 
set out in Article 34. It may lie exercised in connection 
with the exercise of the right to make ns'ommendation.s 
under Article 36 or with the authority to iletcrmine the 
exi.stenco of situations calling for enforcement action under 
Chapter VII of tlw Charter* It may also ho emj)lo.\ed in 
coimection with Artielo 3.3 (2), which lavs down that the 
Security Coutieil shall, when it deems nee«’ss..r\ call upon 
the parties to settle their disputes by the v.uious nii'ans 
enumerated in (hat Artich*, or, in eomieetion with .\itiele 37. 
after the parties have failed to '•etth* a dis])ute In one of 
the various means of jiacifio settlement emunerntisl in the 
Charter. It i^ by reference to its powers and diitv to conduct 
investigations that the Security Couneil m.iv set uj» eoin- 
mls.sion.s of enquiry. Any such deeision is binding upon the 
parties to tlic dispute hv virtno of .Article 2.'i, in which the 
MemlK*rs of the United Nations agree to accept and carry 
out the df clsions of the Sz'curity Council, and w Jiicb provides 
a rich reservoir of power and jurisdiction in additfon to the 
already very comprehensive provisions of ('hapii*r VI of 
the Chartci. This means that they, and other Alf^mlKirs of 
the United Nations, aro bound to givi* every supikul to the 
investigating bodie.s thus set up by (he Sirurity Uounoil. 
The Becmrity Council has availezl itself on reiieateii occasion.s 

* See below. 




of that power to make its work botli more manageable and 
more «»ffeetlve by ap{)<)inting coniniissions of enquiry and 
invastigal-ion. 'fbuM in December 1946 it established by 
Resolution a (^i>jninissif>ii of Investigation concerning Creek 
Frontier Incident"^. The {Winu'shion, which was composed 
of the eleven iiH^nibers r)f the Seciirity Council,^ was sot up 
under Article 94 in order ti> a^-cerlain the facts relating to 
the allegf‘d !)order violHti(>n^ al</iur tiie frontier l 3 etween 
(Jreeee on the one hand and All»ania, Bulgaria, and Yugo- 
slavia on the other. 

The Cf)inp4U<uie(» of Ifie Se(‘unr\ (’ouneil under Article 34 
i.s not confined aiiy parlieiilar ^tage of a dispute. It may 
be <»xereised even lu^fore the liave attempted or 

eoinphded tlu^ method> oi <ettlefnent ('nurn(Tate<l m Article 
33. Moreover, in view of it- autlioiitv to investigate sitna- 
tious \v])»fn*i ‘iiieht h^d to int<‘rnationai fric'tion or give rise 
to a di.sputt*, it inny order an iiu^i^stigaticm even before a 
dispute has arisen, 

(h) and Maliaiioir}. Altliougli th)> is not 

ex}>re‘<''l\ stji1e<} in tlu* Charter exc< pt in tlie general 
detinition id* tiniction> in Article 24^ the Security 

(Vuiiunl JUHv act a coinaliator and mediator Ix’itween the 
partie.s to a cli^put<*. 'rhi^^ it ma\ do eitluT itself or. more 
c(mv4Mni‘ntly, by appoint imr in<lividiials or commi'<'>ions as 
medialorrt ami ct»iH*iliutor.s. 1'his it ha' doiu* on a o md>er 
of oecasiim'^. lit .o'ting with legaid to the situation in 
Bulone^ia it ^et up a (’iumnittee c»f (ohhI Oftices^ ; in 1948 
it a}>poitjted a medi.itor and MibM»(pientl\ a (\>mmis.sion 
of (Conciliation witii retj.o’d to the (pic'^tion (»r Balestiue; 

* h of th-' (Vmjth il n (.viwril at Ihf loquci-t t>f the 

^>^ at It v; i • im ut thi* .VsM’mVtly, 

iif H hfn^f of „'ation vm 1 *» ® S<m' \ ol. i. § 05 ^;. 

find iiUs F'>r tht' * 'Dut t\^nunnU‘ip, Rt-l up in llMT, 

nnUkiiiAAtion .irul pr'Mttiiin’ <*1 tl.t tit Au'^tniba ^uainoi hy 

‘tttmr < iw of ih‘* t nui‘i tl»f» in’iuihhc oi indtriioisitt), IWIjjjiam 

Nuliotw, »uoh An thr \ N.ili'm'* inanuHi h\ tlu- Nrthorlan<U)» rr.d 
f ’t»nim it. U hi of on ttw Uu* I'rnc ‘ isi'U^ct»*\i in* \ s- 

IndomtfttAn yuo-^tion, tho t'lwird tratiu ard . kium). On the import- 
Ntttioai S)K*cml rommitni on tiu* mt part pl.i>rd by the Tnit^d Natioiuj 
HAlkiiriR, ttiid tJio Vnit^vi Natii'ii'* <\'minesi*in for Iiidoni’“*iu in the tinal 
mi n»kiH(An <in<i liidi‘i. sotflvint'iit <100 I'ost^'r <\dUn«. 
mn* A Rmw* nf infonnAtO(M»*^mor»n( 1 a n*ifiomd r»>Mrdnin<m, rampidet No. 
prt^prtrwl in laiH hy the 45^(11*50). 
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and it established a roimnissioii of Inywti^jation and 
iWiation in oonnnntion »ilh tlin Kn-lra'"- ■'■•■'I'nK' 

India and Pakistan.^ 


(c) Recwnmendatiof^..forMM^^^^^ Thi^Vimmr 

clistiuguisheb betumi reconunondation’*' of prnoodums of 
settlement and reoommendat ioiis of substantive terniH of 
settlement. The distinction, however, is prof)al>ly without 
practical consequences so far as coiuH'rns the stage at wdiich 
the recommendations can be mafic. Kecommendation^ of 
methods of settlement need not nec(‘ss,ir!l\ prcf^tMle recom- 
mendations as to term^ of settlement. Aiticle .*10 hi\s dtnvn 
that the Security (\)uncil ma\ make imuumenflahons of 
prooeduies or methods of sett lf‘ment at anv stage of n dispute* 
or situation likely to endanger international peace. It dfsw 
not matter whether the (piestion is bionght Iwdbie it h\ the 
parties under Article 33 or In an\ othi r State undei Article 
35. Under Article 37, if the parties have failed to •'ettl«» a 
dispute of that nature, they nntsi submit it to the S<nntnt \ 
(Jouncil which shall then decide wh(*ther to ie<*onmiend 
procedures of settlement or terms of settlement.- However, 
although — tis the result of an appaient <iver sight tins is 
not expressh staled in the ('harliT, the S^runlv ('onmnl 
may make recommendations of either kind aftm it lias iM^en 
rtoised of a dispute or situation under .Vrtide 35 (i.#. after 
'any MemlxT of the {'nit<'d Nations’ has bioiight to its 
attention a dinpute or a situation hkel\ to endanger inter- 
national jx>ace and sef itriiy or wlien a non-member has 
brought l)efori> it a dispute of any kuull Most of tiie c<v.ses 


’ That c*sUbI}rth<*<l in ftOH '»>. 

ft of tJir* Mfs uritv il, 

was of reprt‘<w*ntAti\#»s of 

thresj of the TniUsl Xatu^ro 

one selccteri by India, the wsund in 
Pakistan. and the tlnnl by tv^-o 

*K> selecUsl. The (V>mini»4^ir>n \v.ks in 
vested with dmi funetion (I) ‘to 
invfwtigato tho pnrHuani nt 

Article 34 of the r*h‘irt4fr; (J) to 
exemse. without int/»rrupting tho 
work of the Serirnty (V/unnJ, anv 
mediatory mliuence likely to smo^ith 
away diffieuHies, to oiny' fiut the 
direetiona given to it by the Security 


OoiiiKil. and I*# report h»iu far the 
rtdvHe and the dirifTiotiv, if of 
the Si 1 iiut\ f'ouiKi! ive t anifsl 
out i»r .lanuan 20, 

laiH, Doe 'i KVI } 

* Artnle 37 nrmkM fiuh 
» e re*''omm« of |uih edures or 

tennn of “ettlenont dolHmdent upon 
rhe.Sinint\ Ooimed that ‘the 

rontinu«tif»n of the dinjutUe »s in fact 
lik<>ly to en<larn<;er int/erf|ational 
and security H(mev«w, this W’Cms 
to lie an tinneie^sary rrjp^diDon. The 
nere<tHitv of that condiuon is alrvildy 
assumed m Article 33, 



§ 25e] t^NITKl) NATIONS AND SKTTLEMKXT OF DISPUTES 107 

brought bofoiv tho Security Council liave come, and are 
likoly to come, before it under Article 35. Its power to 
make substantive reeorutnendcitions under this Article 
follows trom its gduu^ral powers the agency In^aring the 
primary responsibility for tlio jswie of the world. 

In acting unch^ Chapter \"I of tliet^iarter the Security 
(Vnincil fullils (‘s^oitially tin* functions of nu'diation, of good 
oflices, and t>f coiu^iliation. While in thus acting it may 
take luiuling decisjoiis connectcsl \\itli the exercise of its 
o\V!i functions, stu'-h as the .setting up of comniLssions of 
on(|uiry and similar organs its lecomiiH^ndations — wiiether 
of procedui'e'^ and m(‘thods of settlement or of terms of 
settlement art* not binding. T!ie\ aie recommei dations. 
d his is a eoiielu-'ion fnlluwimr ^vlth (‘fpiul eogencN^ fixmi the 
natural meaning (d w<»rds from tla* history of the drafting 
of this |Mot ol th<‘ Uharliu', and from the structure of the 
Charter as a wlude.^ So hmg iait onl\ so long a>s the 
Sceurily ( 'oumal has thought lit to fleeree compulsive 
measun^s under Uhapter \*1I its jironnunctunents in the 
mailer (d Mdthuia nt hotli as to juneedure cOkI as to substanco 
liave the moral and pohlK’d lorcr of re(*ommendations— - 
hut no inmx' TIk' iswitmn is different wIkui the Security 
U<mn(‘il aiUs umliu* Uhapter N’ll 

It is jjrohahle that withm the eategor\ of recommondatu»ns 
there come retjuests uddic'-scd h\ the ileneral A<.semhl . r the 
S4*curity('ouneil the jui ties f ,j \\ hen either of these uodies 
' calls ' upon 1 h(^ pait les to pui-.ue or rx frain from mirsiiing 
a certain line of coiuluet. 'I'hus in a Resolution adopUnlm 
November RUT ^ the (Jeneral .Vssombl\ called u])on Albania, 
Hulgaria, ami Yug<^sla\ia to ilo nothing Inch could furni.sh 
aid and aasis^anee lo tlie guerillas lighting against the iheek 
(iovernment ; it called upon tliesr^ countries and Clreei^e to 
C(M>|x>rate in the setllemenl «d' tlieir disputes by jieaoetul 

' In ttif* of ih»* the fiuiri hinamj:; upv>n thf'm. 

t»<dort> tho InionwU»Mn.ii ro\m N'^o^ .U.a.s . atUohrd i ^ 

th‘* Pti in Opinion thAt 

Inninftfy Ohp*rtntn <*f .\nt<inii» m tbf th<‘\ did !»i’t u < *'pt tint 
t M xsA» n>«ini lined ItUT. p 81) 1 he rourt a8 ii uhole 

no behalf id UntAin that h finnhl it ur.iuH'<\*i'<ai\ lo pronounce 

iVdsolutioiTi ‘‘f the Secnnti t^^niuid i»u the uue.'^tion 
recommending the two jviiftioi to the 

dwput43 mihmit it iiiune^liAtcly * Roaolnlunt hit* (11). 
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means ; and it e-staWished a Sjxwial Ooinniittt't' to abson'o 
the c(nnpliiiiic6 by thego OovornmenfK with iho ‘ tt>r<*going 
recomniendatioas/ [u a Ro'^olutioii a(l(>pt(‘^i in tht^ namo 
matter in JP48^ the' (jkmeral Assembly ufler <M;r*Miih>ring 
that * the continued aid gi\on t)\ Albania, Bulgaria, and 
Yugoslavia to the Greek guerillas endangers {H^ace in th(' 
Balkans, and is inconsistent uith Ihe {)iirpos(‘> and priji* 
ciples of the Unitexi Nations * a proiiouueenient winch 
came near to dotenuiiiing a tluoat to pc^ac t' (a fnnction Mln<di 
the ('hart<*r leav'es to the St'curity ('oumul) (‘<dled upon 
these countries ^ to cease forthwith sending aiu as^i*,tance 
or support in any iorin ’ to the guerillas fighting against tlie 
Greek Government and nsumimendeil to tliCs*. (h>\einments 
various steps sueli as resumptum of diplomatic relations and 
the renewal of coa\Prition> fur M'ttlin^ fiunlier qm*s<i(»ns 
In connection with fiidoncMa, tin- Scc.iut\ ('uuncil. in « 
Resolution of IH'ccinhcr I’-t, cdlcd uiion liuih parhe- 
—the Goverinnents of Holland and ItniuncMa lu (ra<o 
hostilities forthwith, and if ealletl upon the I)\H(}i (ioMin- 
ment to re-h'ase the arrested Indonesian Piesidenl and 
politieal prisoners 2 [j, jj, uf.faimaiv 2s I'U'), 

the Council, in a inoie js'iemptorv in.innei, called sj^.,-inr ali\ 
uixin the <}o\erninent of the Netherlands p, ensure tl,',. 
immediate discontinuance of all imht.ux operations and to 
release immediate^ and uiieondifionalh .dl political pris 
oners, and it called upon the (lo\eriiruent of Indonesia to 
order its adherents to cease guerilla waifare. In adtlituMi. 
it made ,i nnmher of reeoinmeiidatioiis Apirt from the 
provisions of .Uticle H.'l, which lavs liown that the Seeuritt 
Council .shall, w-hen it (I.M>ins neecs,ary. call ufMm the parties 
to w'ttle their disputes by the various meiyw of paidfie 
settlement enumerated in that Arliele, then* is tio evpnss 
authority in the (Jharter enabling the (leneral Aisembly or 

* ,, 18.1 (III) jl, niHijmtK c( NVihcrkmb 

* Pn>VK>u»Iy, in Aiicnst J«17 ihs to 

fieooTitvttoBiwilftdqpn-d A R,.j„itiiu,n <e- ntriftb •" lU prcMniu ri». 

being cond,irU>d on fie 1,1 ih T 

Indonmian Repobbe, ,l „p„„ 
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tlio Soourity Council except in the contingency contem- 
plated with regard to ‘ enforcement action ’ under Chapter 
VII " to call |KU‘<*inptorily upon tlie parties to adopt or 
desist from a lino of conduct* However, in addition to the 
provisions of ('hapt<Ts \ 1 and Vf 1 the (.‘liartcr contains broad 
and comprehensive^ l>owcrs, in relation both to the Security 

(k) unoit and to the fjemual AshCinbly, which enable these 
bodies Uj saninion th<* parties to pursue or to abandon a 
particular ofjurse oi action. 

(d) ImjHisitttm and KnJ<ncnhnd of Turns of SetiUment. 
'Pfte power‘d of the Security (Nuincil under Cha])ter VII, i.e,, 
in cases in which, in jMir^uamv of Aiti(‘lc 30 it ha< deter- 
mined th<‘ <^\ist<‘uce of any <}tr<‘at to llic jw^aee, h/< aeh of 
the ]>eace, or act of aej^ir^vion, are discussed in detail else- 
uhen' in c^^’OKn-tion witli tlu* qiie-itioii of comjjulsive setlle- 
nuuil by the I nitetl Nation^.' IltauMU', even after the 
Se<’urity ('oiuu il ha^ ina<lt‘ a (h‘ternnnalion of the nature 
rneniioiUMl abo\e/ it ina\ "till proce(‘d 1»\ \\a\ of rt^com- 
mendation. Tlii'^ nia\ aTuount to n(i niou* than a repetition 
of a reconunendatirui giv<ui und(‘r ('hajUer VI. Even at 
this stage the rei*onnuend«uii»n not biiidiie/. But tlie 
S<*eurity (\juncil uia\ iro further. It nia\ embody the terms 
of a pre\itHi'* <u a new leconmuauiation ol either a j>ro- 
ctalural or a '^ubstautiv <* nature in a dtcisiio} which d may 
take under Aituh* In that la^e it i** probable tlei^ ilie 
reeaimmendation is both binding an»l entorocable.''^ The u^e 

‘ ^5r)2» ft VrtM h X\ t]u* (NMJiuil wmn- 

* Althoiif^h surmnlU t!u' < hi.rt*r in« inl Mtlur nirthcniM or tiinis 
tMiv titagtw ** U4 t*i< vittUiiKiil Ktnin\, ii< shown after 

of a . '•tUh* irn i-i* » *'f Soith KortM in Uh>C, 

\*v nieari'* M'ltM t-*'a h> thr puo**^ it jn^s provnul to mnnc<ii»to ♦niforvs>- 

0\rt* 33 (l)h ovnmmona*iti* n xt ipont Ui n ninh r r’haptor \ II (*^ 1 * 1 ' 
in* thod'* or ol ’*ohiw, ^ XI fit) SimiL*rlv, .iv..twith- 

ky tlip Ooun* il, foorunrncntUtt in ot Ktandmi: th^w online of Art n li>5lk3 Mid 

Utiuh of iwatlpmoiil ( \a 37 «na .17, lU* S*(untv iV.unod, acting under 

aOtnii uuilr-r Arnold 3t» ifoUowmkT Artu'h* HI, mat inst^au tp a di^putp 

u]H>n the dptpriuination ol a thrp*4i le in spiti oi thr tb'U ont* of the 
the Krea^'ii of tlie nr an prot^Mltari"^ contt iiipUaisi in .\rtiele »> 

Atd of a^gri('>^ir»fO thi*« 1 - md in i'^ in pr4’i:n 

i<imbly sMi. Thus under Artieh* Hd * I he lec^l ]H*>wihiht\ and ad- 

(l) the r-oiinrd may rn'oromend pro- miH«.ihil!rN of ^mh ^e|X'aU^^ fv»rimda- 

‘■eduTfa or mi’thixU ‘ at aui> tions of term« of ftettlonnnt y of the 

Under Axitele 37 i.e.. After the r'weuee of the .‘xdieme oJ pantio 

)>ArUefl l«iv<i fftilcHltt* aettle a settlement under (Chapters VI and 

oy of their mwn ehi’iK'e under \H of the Oluirter. rhat scheme 
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of such powers— efisential as it may be in extreme (jases ~ is 
not tj^iical of the part assigned to tlio Security (^)un(‘il in 
the scheme of settlement of disputes. That pari is to bring 
the political anti moral influence of the hU|)reme organ of 
international j)eace and security to hear in the direction of 
a just and [)eaeeful solution of gnu o disjmtcs and situations, 
§ 2o/, While the KSecurit} {\mneil is inttuidt'd to act as 
the principal organ for the settlement of disputes by the 
TTiited Nations, the General Assembly lias also a wide com- 
petence in the matter. It has, under Aitich-^ .'ie, a jurisdic- 
tion co-extensivo with that of the Scenritv (\)inn‘il vuth 
Regard to disputes, or to situations which might lead to 
international friction or give rise to a dispute, hrmight before 
it either by a Member or by a non-meinlier. Th<^ only 
limitation which the Charter, in Article 12, places upon its 
jurisdiction is that while the Sccunt\ Council excreting, 
in respect of any dispute or sitnatii»n. the functions assigned 
to it in the Chaiter, the General A^'scmhly must not make 
any recommendation with regard to that ili'^pnt*' oi situation 


a '-vriis nf rcoomnn iKlnlinns 
^hioh, ihev mny U* idisiin il in 
<liflei^in wcM^ihl. 'Hun 
ncoratnenaauoni in an asiMidinu 
ufdpr of politkal awxhorit} A ro'om 
!i(iendation of t**rin-» of M^ttleraoU 
under Artulf 117 (2) or oth^u^v|^^* for 
l)oth the *l(‘neral A««jemhl) and the 
Security f\>um d can rei'omnu nd UriUN 
of wttlemrnt undfr oihn 
of the riifirtvr b#‘lou, § 02^ 

H not binding SinuUrly, a r^ouu 
mendation of ih*' name l print ol 
settlement under Artnh» Hil is .Vd 
binding, Vk it ij* a reounraendatmu 
vhkh la of a more (f>rn|)piling nature* 
For it hiw tx»en made aft< r the Sei ur- 
tty Council haa (ietermiiied the » xwt 
ence of a ‘threat to p<*iee ’ It haw 
been made .mder the proiwion-t of the 
Charter eoneerned with ‘ enfonemerit 
action.’ Th'* partiea are Jegall) 
free to ditircgAi^ it, but thev du m at 
their jieril. Ihey run the mk of the 
recommendation being embodied m »i 
deciirion which i» legally landing ami 
enforcoabk in wmformity uith tin 
eecond part of Article .IJh It w in the 
light of that interfirciation of the 
(^rter that muit be read the opmion 


in IlUs ih, jfpr»rtpnla 
me ol tl»< ( niUd St'iU H III) the 
Sfcuril} Count d, M»nr‘p<tion wiHi 

implomt th< lution nf ili»' 
Ocinriil \'tomhh m tht maitpr of 
to thi‘ clln I tint ' iht 
(’haittr id the I'niUMl Natioui* d <•< 
lUtt pmpuutr tin Spi ui,»> (*r»umil to 
rnhco a p»»1iIi<m 1 N\b»’lhcr 

jt »•> j)ijrKwarit to i iPt oinnn mlation 

<d iho (hiit‘ral A'^ipmhU t»r of the 
Smiruy t’ouned itMlf,’ line of tin 
Hd\ft!ned hv Ih^ t nitui 
Mutt's in fiup|)ort of that ronUuition 
Aas that it the ((uUrar\ 
inccpti*d ‘the <‘oumd would ha\t. 
(.omc m <ir to a^^uniing the aUnbutci 
o| a U orld ( »o\ rrnmint/ I'lic former 
Htat«'ment h probably eoms.‘l in the 
henne that the Stciinty Council w not 
critiMcd to enfono a |i)(>lUjfHl ftcltle- 
rnent in purnuume of iIh own rmim* 
incndation or ihuf of ^ic AjMicmbiy. 
hut It in HititltHi to cufftree the lcrro« 
of aui h rctommcnd^tioil aa part of iti* 
own defhion taken in drdcr lo main* 
Uin intentAtional fieat# and i^eciinty 
ftftci it hai« detcrminiHl the exwtenet* 
of a threat to peaces broach of the 
peace, or act of aggimion. 
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oxcopt at the itMjuoHt of the iSeciirity Council. Jn a sense 
the jurisdiction of the GoniTul Assembly is wider, inasmuch 
as it is not liraitecJ by the restrictions of ChapkT VI with 
regard to the seriousnesR of the dihj)ute in relation to inter- 
nati<mal peace. Thus, according to Article 11 (2) the 
(Jon(‘ral ARsembly may discuss any qu(‘stions niating to the 
nuiintenamje of international peac<‘ and secsirity brought 
before it by any Member of (he United Nations. Subject to 
the above-mentioned limitation of Article 12, the General 
Assembly may make recomnH^ndations with regard to any 
such quesliorih to the Slate (»r States (Nmcerned or to the 
Security {V)un(‘il. iiie term- of AUicle in of the Charter 
are even wider. It is lai<l down there that the General 
Assejul)l\ may dis<‘uss any (jnevtions or any matters within 
tlie s{‘(q)e of tiie Gliarter and. once more subject to the 
limitation* o{ ArG<it‘ 12, may make rei-omnKuulatioas to the 
MemlsM's of the United Nation^ or to the Security Council 
or to both on any such (|uestions or matters. With regard 
to all these tin* (iem-ral A''M‘ml)l\ , like tlie Security Councib is 
t*mpowen*d toi'onduct mvest iga tons and set up permanent 
or temporar\ b(>{ii(N hu- that |)ur])(»H*. Such eomjjetence is 
inherent in tlie jiowr^s of discu^Nion ami ref*oTnmendation. 

It will he m>ted that, like the Scimrity {Vmneil,^ the 
General A^^emblv when acting under Artic'le 25 may make 
rec'ommendations with regard to I'otli nr'tKoils and te»m^of 
HUtlement Gf the nnne important cas(*N which came \ < forc^ 
the Assenilily th<*re ma\ he mentioned the disjiute between 
India and Smith Africa concerning tin* treatment of Imlians 
in South Africa, the (juestum of the indeiHUidenee of Korea, 
the lelatious of Meinlieis ot the United Nations with Spain, 
and the question of the threat> to the political inde}>ondcnco 
and territorial integrity of tbeece. 

§ 25(/. The diarter submit’^ to the juri'Mliction of the Disputes 
Unitetl Nations not only disputi's Iw^tw^^'n States, but 

» OntKelmfM.fn, It mmmi n* t’ t otTrO. Noither 

MuU in Mf'w of tho wonluiii ‘'f \rntl» (liriv Ihm'u tiuy U'lnloin'V uv thv 
Ilii tin* Soninly tVnmoK win 11 tuu jnutii'C th« So'unt\ (Vuno! to 
‘indrr Artn^io imi> mrtko m'om Kivf s ri'strKinn mtorpr«?*tAnoii, m 
tU('inlatn»ujs only with t** nutn'r, of unocr 

tmahrni# and prowlun'^ e{ watlf>mont. Artiolo 
However, thc»rt» is no ox|)rt»JWi 
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situations affecting intoniational iwaoe. So far as the 
jurisdiction of the United Nations is ooncomed, the im- 
portance of the distinction between disputes and situations 
is probably inconsiderable. Thus it would apjjcar that 
while under Article 34 the Security Council is entitled to 
investigate any dispute in order to determine whether its 
continuance is likely to endanger the maintenatux' of inter- 
national peace and security, it i.s authorised to iinestigato 
for that purpose any situation only if it might leatl to 
international friction or give ri.se to a dispute. In tins 
respect the distinction, the meaning of which it is not easy 
to follow, l)etween disputes and situati(jns lias no practical 
conisequences. The same probably appbe.s to Vrticic 35, 
which seems to lay down that while any Menilicr of (he 
United Nations may bring before the S<‘curity Uouncil or 
the General As-sembly any dispute, it may bring betorc t hese 
bodie.s a situation only if it is likely to endanger the main- 
tenance of international ^leace and security. Tlie answer 
to the latter que,stion is one which can Ik‘ (hdermined 
by these Ixvlics only after a detailetl examination of the 
.situation. It is not likely that at the on«l of such an 
examlnatiorf the Security Council or the General Vs'-innhlx 
w'ould lefuse to prociH'd with the matter on the ground 
that the .situatiiin is unlikel\ to lead to a dispute or 
to endanger the mainbuiance of international ])euce and 
security. 

While the distiwiinn Ix'tvvwn disjmtcs and situations is 
probably of littlo con.sc(iuence in praetice, the faet that not 
only disputes but al-o situation.s not involving an actual 
dispute Ixjtwt'en two or uioie parties can b<‘ brought Ix'fore 
the Uniter! Nations is of .significanct'. It .stre.sses the general 
responsibility of the United Nation.s for the m*aint<>nance of 
the iieaee of the world. Po.s.sihiy under that liearl the 
United Nations may concern itself witli situation!) such as 
those envishgeil unrler Article IS) of the (k)venalil of the 
lArague of Nations, which providorl that ‘ the Assoijibly may 
from time to time advise the rr'Consideration by Memlrers 
of the Ijoague of treaties which have become inapplicable 
and the consirloration of international conditions whose 



^25ga] unitkd nations and skitlemknt op disputes 113 


continuance might endanger the peace of the world/ * The 
fact that there Ih no corrosiKmding provision in the Charter 
constitutes one of the defects of that instrument. Article 35 
of tlio Charter as well tlie provisions of Articles 10 and 
il rt^lating to the competence of the (Jeneral Assembly- ■ 
may be considered to fill the gap to sc)me extent. Under the 
last-mentioned Article non'rneinlKjr States are among those 
entitled to bring befr>r(? the (itTieral Assembly any question 
relating to the maintenance of international peace and 
security. This probably includes ' sittiatious/ But, without 
an obvious reason, a non-niemlx^r canmu bring a ‘ situation ' 

Ixrfon* the (Jeueral Assembly or the .Security (Jouncii under 
Article 35 (2). It is only ‘ disputes ' that he can bring 
before these Ixxlies. 

§ Tlie terms of the C4uirter are very (‘omprohensive who can 
with ^ega^d to the question as to who are tlu^ parties 
agencies entitliMl to bring a dispute or situation before theorSitua* 
JSoourity (.buncil (»r General Aswunbly. Thus, as to 
Security Council, a dispute or situation may be broughtthe 
Iv^fore it : (a) by any party to the divjmte ; (/>) by any other Nations. 
Member of the United Nations : (r) by any State which 
is not a Memlier of the United Natirms provided that it 
accepts in advance,*'* for the purposes of llie dispute, the 
obligations of pacific settlement as laid <lo\vn in the Charter.'"^ 


1 Soc^ v<»l I. (7th pd., lOIS), § Unr>, 

* ThiH probably in<'ludoj«» the vx- 
enemy Stiite-n. Si*e on tins subject 
(Joodneh and Hambrn, pp. *2r>‘2*2rv4. 

* Thus when in August HUS the 
(iovernment of H)derabft<l brought 
to the attention of the Security 
(Jounoil, under Article .3b (2), the ilis 
put© which arose l)otw<‘en Hyderabad 
and India, it exjfreasly accepted the 
obligations of the Charter in the 
matter of pacific W'ttlement. See 
generally on Ihn aasi* of Hyderabad 
liefore the Securitv Council Kaglcton 
in AJ., 44 {195()h pp. 277-302. Sih' 
alfto Das, 43 (HU9), pp, 57-72. 
When in 194fi recce brought k'fore 
the tSeourity Otumeil the situation 
which had arisen as the result of the 
frontier incidents with Yugoslavia, 
Bulgaria, end Albania, the Security 


Conned muted these eoi^ntruvn to 
partici|Nite, without a vote, m aceonl- 
ance with \rtkle ,‘12 of the Charter, 
in the distUMKins of the Se< unty* 
Counul. The S.vunty (’t>uncil laid 
tlown for BulgariH and .\lbania, non 
ineiul)or Stato. the condition that 
they should accept in ad\aiice, for the 
puipiKS© of the dnpute, the obliga- 
tions <*f pacific settlement prc*vide<l in 
the (^barter. That condition was ac- 
cepted by the two count rK\s in 
tpiestion. The .same condition was 
hud down by the Security (\mncd and 
aci'epte.l by Albania in 1047 when the 
.Security (Vmncil invited Allmnia to 
p,irticipatc in the proct‘edings brxmght 
agauiht her by C.reat Britain. The 
condition was that AU>anui acccptis 
all the obligations which a Memln’r of 
the United Nations would have to 
a.ssume m a similar oaai». 
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Thene obligations include, in particular, the <lutv not to 
resort to war or other measures or tiireats of force. A 
‘ situation ’ can be brought (a) by any Memlwr of the 
United Nations b<*foro the General Assembly or the Seonrity 
Council ; (6) by a non-member befoie the (Jt'iieral A,shombly ; 
(f) by the Secn'tary-tleneral who, according to Article 9!), 
may bring to the attention of tho Security Council any 
matter which, in his opinion, may threaten the maintenance 
of international peace and security ; {<!) by the General 
Assembly In’fore the St'curity Coimcil. In particular it is 
provided in .Article 1 1 that any question which ndates to 
the maintenance of international ]K>ace and ,s<'ciirity anrl 
on which action is rtnjuired shall Ix' referred to the Security 
Council by tho General Assemidy. 

A dispute or situation may ho brought hefor*' the Ctmeral 
Assembly by any Meml>er of the United Nations wheth(*r a 
party to the dispute or not ; by a non-momlxT on the same 
conditions as govern submission to the Security Council ‘ ; 
and by the Security Council. Thus after the Security 
Council hiul been unable to leach any decision with regard 
to tho question of (Jn'oev,* that matter ^va*- in 1!H7 formally 
taken off thf agenda of the Security Council and tlio St'crc- 
tary-Ocneral wa.s instructed to place all the docunieiit.s 
and records at the dis]w»sal of tlic General Assembly, which 
thereupon fliscus.sed the matter, adopted a Resolution,* 
and established tho l'nil<*d Nations Special ('ommiltcc on 
the Balkaas. 

§ 26)76. The Charter lays down that in making its re- 
commendations with regard to [)rocednres of settlement tho 
Security Council ‘ should also take into considerati<m that 
legal disputes should as a general rule be lefcrrcd by tbe 
parties to the [nternational Court of Justie** fn aoponlance 
with the provisions of tlie Statute of the Court ‘ (Article 
36 (3)). The Security (Council acte<l on that provi.sipn when, 
in a dispute iHitwoen Great Britain and Albania cminemJrig 
the mining of the Corfu Channel, it recommended tliat both 
parties should submit the dispute immediately to the rnter- 
national Court of Justice - a reconimondat ion which Albania 
* See above, }26;a. • See aboie, ||25f. ' 109 (lU), 
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accjcpted. Tlio proHpe(?t of a disputf being submitted to 
the (>)urt in pursuance of the above-mentioned provision of 
the (Charter is weakened by two factors : the first is that the 
Security (Council is und<»r no duty to make a recommenda- 
tion even with regard to so-caJled legal disputes (a category 
which o(unpris(vs, in practice, all disputes brought before 
the Security Council) ; the second is that a miommendation 
thus made is not binding upon the parties. It is true that 
the SiicuriU l^>ouncil may obtain an authoritative clarifica- 
tion of the legal issue involved by asking tlie Court for an 
Advisory Opinion. fl(n\ever. tliis docs not alter the fact 
that th(5 absence of ol)Iigatorv jurisdiction of the Court 
constitutes one of the juincipal defects of the Charter. 

§ 2o(/c. Arlieh* 2 (7) of the (Uiartcr provides as follows : Matter* of 

Domestio 

7 N<»tliiri(' fuiit.iinfHi ui tbv {ir<*s(‘nt rii.irtiT shall authori.se the '^.“riwiio- 
rnitoil Nations to inie>vt‘ue m mattejs «hi(h are essentially 
the (loniestic jiinsdiotion of any State c.r shall usjuire the Memheismentof 
to Huhniit such matters tu settlement iimler tin* jirewiit Charter ; '^**P“***' 
hut this pniifUile ^hall not ]ii<ju(hce the d{)[il|(aiion of enforeeiiient 
nieasuics umlei (’haiitei \ll. 

The nieaiiin*! of tliut {irotisioii of the Charter, is rii.sctis.sp(l 
alMive. ill vol. i.’ Hut it i.s eonveiiu'nt. in eonneetion with 
the settlement of disputes under the Oharter, to emphasise 
that that limitation of the funetioiis of the Uuiterl Xations 
---and, in partieular, of the diitj to sultmit dmp'i'es to 
snttlement umler the Oliarter applies only to matters 
which are ‘ (‘sseiitiall\ \»ithin tlie donie-stie juris h'etion of 
any State.' A matter ^^hieh has given rise to a dispute or 
situation which is ' likt'ly to endanger the niainteiuini'e of 
international pcMce and .security ' is. In deiinitiun, no longer 
a matter wlaieh is essentially within the domestic juri.sdic- 
tion of a iSUto. ft is essentially a matter of international 
concern— it is an interuatioiial matter. Tliis vioukl set'ra 
to apply to all di.sputes which eomo within the purview of 
Chapter VI of tlu> Charter relating . the settlement of 
tlisputes. The same a])]ilies. though not so strongly, to the 
(liscussiou hy the (ItMieral Assembly^, under Article 11, of 

' « 168 /. 
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questions relating to the maintenance of international poaoe 
and security. Moreover, as, apart from it.s powers under 
Chapter VII of the Charter, the Security Council (and, a 
fortiori, the Ceneral Assembly) does not po.s.sess the com- 
petence of ‘ dictatorial intorforenoo,’ wliich is of the essence 
of intervention, the denial of the power of intervention is 
hardly relevant in this connection. It is true that Article 
2 provides that nothing in the Charter shall re(juiro the 
Memlwrs to submit matters essentiall 3 ’ within their domestic 
jurisdiction to settlement under the Charter. However, as 
mentioned, such matters are not as a rule purely domestic. 
In {wldition, what the Charter sa\'.s is tliat no Member is 
required to submit such disputes to .settlement. This d<H‘.s 
not mean that Members who ai-e i»ot partkvs to the dis- 
putti are m)t entitled to do so b\’ bringing the matter 
Ijefore the United Nati<jn.s either as a dis])ute or as a 
situation.^ 

The experience of the United Nation.^ in the fir.st .stage of 
its e.xistenee has showni that the apparent eonipi-ehensive- 
ness of Article 2 (7) is largely' inelevant for the purposes 
of pacific settlement of dispute.s. In pra<*ticall\ (werj' in- 
stance of a tWspute or situation brought iM'foro'lhe Securitj' 
Council Article 2 (7) has been invoked b}' an iiiteR'sted jwjrtv' 
as a bar to the jurisdiction of the United Nations In most 
of these c^vjes the plea has b<*en disieganled on the ground 
either that the matUu was essentially inUTnationa) (and 
not es.sentiall 3 ' domo.stic) or that the action t<» la* undertaken 
by the Securit.v Ckmncil or the Ceneral Assemblj' did not 
amount t-o intervention (it Ireing confined to discussion, 
investigation, and recommomlation). or on both grounds.® 
Undoubted!}', international law as at pro.sent constituted 

* This IS thf 3€nso of the relevant 121 ; m AViely, 

paasage-'on p. 37H(<i)-“Ui vol. u 31 (1945), pp 59-65; ^L! Davies, 
above ibtd . 32 (1916), pp 67 ; Sohapiro, 

* For a survey tjf the practice of the »W., 33 (1947), pp ; L. 

United Nation«> m the matter see Oross in A,J., 41 (1947), pp. 531 57^4 ; 
lAUterpacht, IrUemaitonal Law and A. ()ross in JiuUeXm of fMpt., 
Human RighU (19.50), pp. 166-221). 18 (1948). pp. 2.')9.267 : Jlerthoud in 

See also — in addition tp those cited in Annuatre Rume droit untermiUmal, 
vol. i. 5 l68/~Fincham, Dotneiiic 4 (1947), pp. 17 104 ; IVoiiss in //ague 
JurMMon {194H) ; Tht jAtw Hecuetl, 74 (1949) (i,), pp, 553-662; 

o/ih€ United Sattons (1950), pp. 749* WebWg in ArcJiir dee VdlkerrechU 
791 ; Goodrich and Hambro, pp. 110- 2 (1950), pp. 259-298. 
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I’ecogniHOs a wide splioro of matters which are within the 
domestic jurisdiction of States, ft is one of the objects of 
international law to protect that sphere, which is capable 
(*f and probably requires contraction. It cat» protect it 
mo.st effectively not by restricting but by developing the 
int.('rnatioual proee.ssos of pacific settlement. 

§ Itegional arrangements arc groupings of States Regional 
established by treaty on the basis of ge(>grapbical pro- 
pinquity, provided with cummoii organs, and aiming at«nd 
co-oporulioii and nmtiud assistance, in particular in the 
])olitieal sphere,^ They include the Orf/anisation of American Diaputw- 
States estahlished by a seri(‘s of ins! ruments, of which the 
most important is the Hopoia (liarler of April 194^,^ 
ami providing express!}* that it is a legionat agone.v wnthin 
the Tnitod >5alions and that one of its ])urposes is to fulfil 
its regional obligations under the Charter of the United 
Nations. The latter, far fium considering such groujangs 
as incompatible with its jmrpose, assigns to them a place 
in the fiehl both of pacific settlement and of enforooment 
(»f its obligations. It expressly lays diwn, in Article 52, 
tliat nothing in the Uharter ‘ preeludcv the ^existence of 
regional arrangements or agencies for <lealing with such 
matters relating (o the maintenam‘e of international ix‘ace 
and s(‘curit\ as an* ap])n)priat<' for regional action, provided 
that such arrangtuiients (*r agencies and tlieir actu'ties are 
consistent with the Purpose^ and PrincipU*s of the United 
Nations.' In Article 55 the Ulutrter enumerates regional 
arrangements among the means of settlement which Mem- 
bers must empho in the first instance for tlie .settlement of 
their disjmtes. Article 52 is even imue explicit. It lays 
down that (It McmlxTs of tlit^ Unit<Hl Nations participating 
in such arrangements or ageticies shall make every effort 
to achieve pacific sidtimnent of local disputes through these 
bodies before referring tliem to the St'curity UouneiL The 
latf>er is under an obligation to encom g(‘ the settlement of 

' SCO VcUa,s Lf mrnu p. iM ; Inifniaiiotwl 

natitmal H VorgaitisMuyn Saium» (IsHS), p. CkSG : Sohm, 

(19^1$). ('afts on H'orfd Livr (1950), p. lUlS. 

• Kor thr loxt of tlouotii Siv rtiwo Mnrpmjt UhII in JO 

CharU^r sec of Stai* Ihport^ (IIUIM. pp, ir>0‘170. 
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local disputes m that way.^ HoMcver, it is cxpi^esBly statetl 
that otheiwise the functions of ihe kSocurity Council un<lor 
Articles 34 and 35 in the matter of investigation of disputes 
and situations.^ and the right of States to bung disputes 
before it in accordance with Article 35, remain unaffected. 

Treaties of collective .seif defence such as the Tieaty of 
Brussels (a Tioatj* of Economic, Social, and Ciiltuial (’ollab- 
oration and Collective Self-Defence) of March 17, 11)48, 
between Great Britain Belgium, Fiance, Holland and 
Luxembourg.* and the Noith Atlantic Treats of Ajuil 4, 1049, 
between the above couiitiies, the United States of Ameiica, 
Canada, Italy, Iceland, Portugal, Norway and Denmark,® 
do not, piobably, cieate regional aiTangementh within the 
meaning of the C’haiter. These tieaties, ui pivrticulai the 
latter, are es,sentiall_v treaties of collective s<>If defeme As 
such they are governeil bv Article r>l of the (’haiter iclatiiig 
to individual and collective self deleme* Nt'itlier dws the 
Statute of the Uoiincil of Europe, signed on Max 5, 1049, 
constitute a regional airangenwnt in that smise It would 
seem that m older to constitute a grouping in tlu' meaning 
of Article 51 of the (.'liartei an ariangeinent must provide 
for the effeiftue obligation as well .is lor flitf iiecessaiv 
organs of settlement of dispute' betwtsni thehtcvties to 
tlio Treaty ^ ’ I) 

Ihe gi 

* ITiere h, unfj^r the of miiiition of th« Prti® i itupiv 

Article 52, no char l« i?ul oWi^fation to prts<r\t their ot 

upouraember^ of if^^ional groupin)('4 fr<c<lom iind to dpft*n<l thoniHeh»»B 
settle their thr<»ui;;h rt^ioiiai against aggreSkSum ( \ J ft 

agenoiea they arc under an obiiga iSiippl , p J2) fktkott, 

tion to ttXtik^ effort^ in that I he orih Ailnnltr Jrfaiy^tht hm^nth 

direction and in mow of this the Treaty, and th* f haiter »/ (hi* ( nift I 
refeiencc to enctmragt merit on the Aa^o/i« , Kiik m /afprwati /rmf 

part of the Sci.urit> Omncii of «uch i/rgannafwn { pp 2Tt 2r»l , 

efforts 18 not altogether redundant. Wigfom^, thid , pp ^ U |H , SaUin, 

* A s/ , 4^ 0949), Suppl , p 59 hUtruaiional i < nnhntx< ramphlH 

* Ibid, p 159 'Ihc ohji^ft of the Xo 451 iShhk in 

Treaty is det^tnlad in the Joint Com Jundual Hen^u , h2 (11)5^), p|» ill 70 
munique of September 1949 pro\iding ♦ Sto below, Sriirm 

for the eetabl* hment of the North * J?or this reason it im douhtful 
Atlantic (Vumoii ‘That oV>j«<tive is whether the 1 \ilI atgiud ;n 1945 and 
to aHalfit, in accordance with thi (^tabUHhiiig the Ari-h league i» an 
Charter* in a<hwung the pnmary anraiigtTmnt of that nature For 
purpose of the I njtinl Xatioiia the Arttfle 5 ot the Pait eXjcluderi fnini 
maintenance of mtcrnatioual pea<e the juriMlution ot the l^gue iliffer- 
and security The Treaty i» designed emea lonremiag * lOdiqiemleTice, 
to do by making clear the deter aoveri'igiity, or tcmt4]rial mtegflty ' 
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§ 2iv/e. The functions and duties of the United Nations Non- 
in the matter of sottleinent of disputes are not conlined to 
its members. Article 2 (0) of the Charter lays down that the *n<i 
Organisation sl)all ensure thal Htate.s which are not members ffleiit*of 
of the UniUsl Nations act in accordance with the principles Uwputea 

rxirf-n-j r i . under th 

ot tho C .han<^r so tar as may Ih‘ n(‘c<*s,''ary for the maintenance charter, 
of intenmtional peac(‘ and security. The ciuestion as to the 
extent to which that jirovision imposes legal obligations 
upon non -Member States as well as the question whether, 
in so far as it purports to inijMKM' such oliligations, it is 
compatible with acc(q)t(^fl prim'iples of international law. 
is diseitssed elsewher<\^ Howf^ver that may t)e, the com- 
petence of the (ieiK'ral A'^scmhl\ and the Securitv (V)uncil 
in the matter of settling disput^^^ and, generally, of main- 
taining international [leare is not limiterl by the fact that 
one or both of tin* parties to th(‘ dispute is not a member 
of th<^ rnited Nations’. The .same applies tfi the consider- 
ation of situations likely to (*ndanger the maintenance 
of international p<Ni(a‘ and seiairity. Thus the General 
Assembly or the Security (V>uneil assioued jurisdiction in 
the matter of di^imtes or situations such as the hostilities 
ta^tween the Xetlu^lands and the Indonesian Republic, the 
disjuiti* between the United Kingdom and Albania in the 
matter of tlie mining of Briti'^h destroyers in the Uorfu 
(/hunnel. the threat to tlie in(h‘[)(‘udei.c** of Greece fni con- 
nection A\ith the rising in that country by forces receiving 
support from maglibouring (’ouutries whicli weit* not mem- 
l>ers of the Uniteti Nations), the situation arising nut of the 
regime in Spain, and its* hostilities between North Korea 
and S<)uth Korea luathm* of wliich was a member of the 
United Nations. Article :12 of the Uliarter lays down that 
if a Slate winch is not a member of the United Nations is a 
party to a dispute under (Consideration by the Security 
Council it shall l)(» invited to ])artieipate, witliout \ote. 

Fur tht text uf the r#U't J../., m M. lAi tlu> Treaty uf ot 

(im). Supi>l., n. 2m, On the Rut M.mdi 17, 104S(s<MMdKivtx § pit)- 
Khadonri, 4a (I’Md). pp. vuVs, m Xrtiule s. for th(^ pottlcmont 
777 1 Hpftbwry in uf disputes iK^twwn it'« niemlicrs (m'l? 

3 (IlHfl). pp. m-iyi': ; N«shI ;d«>ve, § 2:hi<), it ninst lo thiit extent 
in df t{n>U luhr- I«» :!■< a rogi(>uAl arrangement, 

nfdwmU, 5 (im9). On the otbor hand. ‘ See beluM . §§ 4lh 
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in the discussion relating to the dispute and that the ?^ourity 
Coiujoil shall lay down such conditions as it deems just for 
such participants.* Thus in the dispute Iwtween the United 
Kingdom and Albania in c<nmection with the incidents in 
the anfu Channel, the yeourity Comicil invited Albania to 
participaU* without vote iu the proceedings “on condition 
that Albania accejits, in the pre.sont case, all tlio obligations 
which a nieiul>cr of tho Ignited Xatioiis noiild have to assunie 
in a similar caao.’ ® Albania accepted that condition. 

Moreover, a non-menilKtr State may. Jinder Article ,‘J.3 (2) 
of the (’barter, bting to the attention of the Security Council 
or of the (Jeneral Assembly any clisiiutc'^ to whicli it is a 
party if it accepts in ailvance, for the puqioscs of the dispute, 
the obligations of jmcitic settlement jirovided in the Cliartiw 
Thus in 1948 the S<.‘curity Council, without tleciduig the 
controversial quc.stioii whether Hyderabad was a State 
under international law, considered pro\iHiona|]\ under tJiat 
Article the dispute IxHweeii Hyderabad and India arising 
out of the tlireatcned and, «mhse<pientl\ , accomjilished in- 
vasion of the formei b\ the latter * 

The cumulative result of these provisions is to einpha.sise 
the general responsibility of the riiited Nations, regaidlcss 
of any actual relation of memlw'rship. for the inainfenance 
of the peace of (he world As wdll be show'ii that lespoiisi- 
bility includes the right and the dut\ of the United Nations 
to enforce, also as again.st non-member Stall's, the prohibi 
tion of rcsort to w'.ir and aggression ® 

' The optf ration of that pn^MKi'tn w "S luo v la and A!h«nta» 

not liroiUKi to ‘ di«put4*i ' m the 8tn<t Iho t\^o Utur not 

mcamag of tho term Thun when the mimherh of th* I'li.tcd Nationa 
Sf'eunty Council con^Klemi tho ‘^itu wor«* in\ itod tn partu ii»atn in the ih» 
almn ’ m Greece. Albania waa unitid ciwaiim umlor ^rtnlo ;i2. 
to participate m the Hisousaion » S^rynty fWonh 

thongb, apparently, only by virtue of .SeiW IVnr, No 7. p 131, 

Article 39 of the Kiile** of Promlurc » But. apparciifU, not a ^ Hituatum/ 
of the 8euint> Council which Iuh The differMice m probttl>l>^ Homewhat 
down that the * Securit> Count il ma> th« oretu ,\l It ih mi tinri^l> diftu nit 
Invite mombert; of the Secretariat or to chvak a Hituatifm, m 'whiih the 
other penwma, whom it eonrtwiem u»mplamin« State i« m 

competent for the purpnsie. to supply the #?aib of a ' diapute ' 
it with information or, to give awwt * See Kagleton m AJ , 44 (IU5<>), 
ance m examining matters within its pp, 277-302 SW OaH, xM 43 
oompetenee/ However, whenm 1916 (1949), pp. 57 72. 

Greece brmighi a ooroplamt againat » Sec below, 4 ^ 9 , 21)2t 
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lientharn. 7V»wa>/« of Inter national f^u (1786.1789) in Work$ (1843)> iL 
pp. 646*560 I^iniiirr. )i, pp. 246 260 ^Hal), j IJOa- Xye, iii. pp. 26-28— 

§ 51 lUiatKir^n, pp ,'p»l 384 Piiani, Ln quentu/n de lu liniiUution 
dfit armimenU (19211 VViight, The Ltimiaium of Arrnamenis (1921)- 
WclilxTg, Ihfi nal it thole liexhra/ikufuj der liueiutigen (1921), and the 
Hfimo, The jAmttaiion of iiMamnU (A r,>llf»ction of Projectfi) (1921) - 
linker, IhMirthOfitf hi i !1)26) /f»>r a prest*ninliori nf (Ik* iininediiite problem)-- 
Madariatfa, />i ^armnmenl ( 1 1)2'*) Uandburh d^s AbrMunggpnSUm^, 3 vob., 
ed. by NK‘in^\ ♦•r { 1029) (I'lnU*, Le d^Jianiiemenl dftant la Soctet/ ^es Nationi 
(1029) Pn\, f omffo 7</(orf (1039), pp 316 312 -Headlrtm-Morlev. 

NudirJi in /Jiplofroilo Jli^tury \ I93(i). pp. 251 393 lA*ffbwre, ^neniifir iM. 
amametU {Ml) Hiwmo, llnUor^ du d^jinrmtwent (10x33) (’haput, 

(ttmtifo tU iti h'-iti^h ht/r^tyti Poloy (1035/ Puffer Murgan, A PomihU 
Teehniqut of Ifmrriuwuut t wntr 4 (lOKn .Irtfwph to define and 

limit ' ’ Anhom* n/ JOU) Happird, fh*' Qufstf,r Ptact (1940), 

pp. 335 471 Wriiiiht, rhf ^tndy of U ar, 2 (194*.h, pp. 702 813 -(Joodneh 
and Hambro, pp 290.213 Menp.luu m Kd , 20 (192*2), pp. 105-151— 

Hj<b' jn I , 29 (1029'. pp, 237 2.">6 !>** liroiM m Hayue HttunU 
10*28 (v », pp 3t»5 45i> Knlii' JaequinunH m\ H f., 3rd M*r , 10 (1929), 
pp 2 31 Aiiun in 1: 1 (PafM), 0 (1032), pp 0 54, 303 184, ami 19 (1932), 
pp, d‘5I, 4811571 Ptumr*N m Stott Ptpartmtht Buh^tuu 22 (105(*)» 
pp. 187. 357, .>»7. And Mr (lie rtbraur^* u'imij boliA\, p. 131, n. 3, and 

^ Ii6<( ^JltrmilC MH.lpnn*'! 

§ Tho proiflem of iiinilation of annamontsiss< * lOx^ely ijnaitn- 

intonvovt‘n \^ith tlo* iiU'iUMirrs and the machinerv for 

* Arma- 

[hicilic solution of dinputos that it unpos'-ihle to deny toment% 
it a place in a \M)rk of this charader. By uhat is ^bsually 
referred to a8 ‘disarmament i*> meant, not the abolition of the 
of armaments. )>nt tlieir reduction to limits reasonably 
commensuruU* \vith a t^tate’s national salely and tb^' dis- 
eharpe of its international ohlipitions. While there have 
been auceensful attempts to limit armauunts by way of 
inultilakTal and bilateral lrt*aties ot a limite<l scope.* 
O-Kp^TieiKH’ has shown that a reduct u and limitation ol 
arxnaments through gtuieral and comprehensive agreements 
is conditioned by tlie existence of ofTet tive international 


» Ih'Iow. § 25i. 
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institutions entrusted with the aseortHinnient and «‘nforoe* 

meat of Intematioml LawJ 

Without attempting any nwiew * of past efforts to linjit 
armaments, reference may be made to the fact that the. 
limitation of armaments was the ostensible object t)f the 
First Peace Conference at The Hague in ISUB, and to the 
unacc<‘pted British proposal to Germany in 11>07 for a 
‘ naval holi<lay,’ which wjis internled, by bringing about a 
mutual mmlitication of naval programmes, to piodiu'c a 
detente in the relation-s between Great Britain and Germany. 

At the end of tlie First ^\'orld V\'ar the intimate i-onnection 
between armament j«>liey and the ontbicak of wars received 
definite international recognition in Article S of the Co\enant 

* For the suggestion that dis* StUiom (Ii)2l)» p 327 in)), (v) m 

armament without the simiitfarinnis 1923 the (Vnt nil \incTiMtn 

creation of an international giuern- Hej>ul>h<s siguwi a ttwf'ntion h»i the 

ment may not be compatible with a IimitatKtn of the strength of then 

a^Bteui of Internationali^a aa a IxHly ariiueb for h\e viars (“Hce HudHon, 

of enforceable niloa of eondutt seo InUrnahonal Lfg%4att<th^ ii. (1931) 

Kelnen, Tht Legal Process and InUr- p 942). (vi) in Ottober 1930 (;reeee 

yuift^maf Order (1935) inti Turkey a pmtotol lon 

• Se« Wehberg, Ihe tnfet mtionnU cerning navfd armament'* (ao«om 

BeeeArani'ung der Jiueiungtn (ilitii ini , pan\ing the Part of FnemlMhip and 

1921). ch* iii\. an exhaustive and Arbitratitm), in whit h the\ undertook 

weil-documcnted trcati*ve on the w hole not to ini I'enso tht ir naval »i nmrnents 

subject. Amor^ historical in-stanrcH * without tluly mf .mirig one another 

of mteniational agreements for tin ^ixmonth8jna<hantesoa> ro]ireverit, 

limitation of armaments may as In tween the twt' (iovt riunenta. 

mentioned the f<5lIowing (i) the e\e^^ p>«#<d>Ie « oinjM'iitit>n m iiaial 
treaty of August 30, J7H7, Utwffn armimcnis’ In Mart h 1931 a Himdar 
Great Britain and Frame, with piot<»«ol sigmd Mwmmi 'Jiirkcy 
particular referem’e to u limitati<»n and iV»\ict Uiissia (sfo, as io Mil. 
on the budding of warshif)^* and the } rrj»' /foo/, 1934, p. 942) 

mutual ermimumcaf 1011 of tluir equip < ogimt< with tht rislut tion of 

merit (see Wehberg, op of, th m' ), armaments as a iinvinfi of picvuiting 
(ii) the Hush-Hagot treaty of 1817 want is the priK'tite of instituting 
bettieen Great BnUin and the Lnited deniditHrned /luics in the ishiuU 
Btates limiting the numU'r, and Mvtihne, Chios, SaniON and Niknna 
equipment of warships on the fireat f Article 13of thi»Trcat\ of KiuManne). 
Lakes (Wehberg. loc cit , and the »See Baker, fhf^arfnameitt (I920h pp. 
Heport of Foster, Secretary of Hfate, 291 3ol , Bcpt>rt to the Ninth As- 
before the lrifty-*Second fVmgress. rt»- of tin of Stttutns 

printed as a Ganiegie Endowment /iy2S) h\ the (Vunmittcf on Arhitra 
Pamphlet, No. 2, 1914} But sec, for the tion and Neon nt\ ; l>o«^A hb(l), 9. 
\iew that the value of the Kush Bagot 27; Fiachir \Villiains, ( hajdns on 
Treaty wad greatlv etaggeratofl, Cvrunt InUnnnttoml nml 

Storey in A m^nr/in HisUmral J*m nal, Lmgnf' nf Xatton t ( 1 92!»),.pp. HI 122; 
59 (1950), pp. 1-18; (in) a trvvitv Stnipp, AV^i/ru/isofiow, lUfnednmu 
between Bolivia and Peru of 1831 (193$), pp Pio 

(Mattene, t0(lf^5-!832). p. 405); 141, Hod^-nherg, Fjifimihkfneurtf 

a a treaty between Argentina and Zoneniim) , Fneh in Magne Remnf 
\ of 1902 (tee Manning, Arbttrn^ 1029 f 1), pp. 059 (944 ; and below, 
f«0» TtetUks among Me Amertran $72(n.), 
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of the League, and three prineipleH wore laid, down therein 
ae guwianco for the mitigation of thia .source of danger. In 
the first place : Merul)ers of the Irf'ague rocognised that 
‘the maintenance of j)oace requirc.s the reduction of national 
armaments to the lowest point consistent with national 
safety, and the enforcement by (jomraon action of inter- 
national obligations.* The Council, taking into account the 
geograi)hical situatitm and e.ircumstances of each State, 
must f(»rniulate plans for .such refluction for the consideration 
and action of the .several Covernments.’ 

The second principle ndate.s to the danger of permitting the 
free play of commercial e&orls toercatc a market and stimulate 
a demand h)r commodities so fraught aitli «langer t-' civilisa- 
tion as munitions ami im])leiiu‘nts of war; and a<‘Cordingly 
tlm memlwrs of tlw' l-euL'uo agrml thal the Council ‘shall 
advise now tlu evil cfi’ects .itU’ndant ujxm such manu- 
faetiirc can b*' prevented, due regard being had tr) the 
necessities <if tli(»se members of the Ix'ague which are not 
able to immufat'liire tia* munitions and implements of war 
neeo.ssary for their .-afety.' - 

TIk' thiid principle refers to the danger of secrecy in the 
matter of armaments. Aeeordiugly, the merrtbers of the 
liOagiie underti>ok ’ to intereliange full and frank information 
a.s to the scale of tlieir armaments, their military, naval, and 

* Sve Iht VfrUuiujuu/jfi signed ai.! oniotf t \rticle2). 

^fixchi der iihediiUnUen d(^ I ,NHfc»al pri'vusutiiB vere fi*^»pted for 

(vulii tcTtaui i tonal aud man time zoneii 

to thtj utf-utrality td Swit/orUiruil m Afina and Awia. For the text 

(d the (’oiiAention Kee Miac. No. II 

• See the Con\enli<Mi of J’lne 17. ( intl. ,‘1448 ; Huchson, Inter- 

lfi2r>, for the Superviifeion fd the InUi nattopal Lfyulatwn, ir.. p. 1634, 
nntionAl Trade in Arnifi, Mn?ntion», For an anaI\>iN of the Con\ention 

and IttiplcmciitN of \V»r. which. Jind on the arms IraffTo generally see 

although it has U'on ratifieii hr a Harandon. pp. ; Dupriez in 

considerable numher of Siatea, in- 3rd .'ser.. 7 (1920), pn. 67-85; 

eluding Great IfritAin. France, and t’arnepc in Inkmaiuytuii Affaire, 10 
the I’nited States, hasi n<*f ciit<nd ( 1931), pp. 504-623 ; Vella in 40 
into foti'e owing to the miturc of ( 1933). pp. 484 489 ; Itolin in VraWeww 
the conditions ami re^»er^ atitut" at of Peaer, S (1933), pp. 64-79; 
taehwl to the aelts of ratitnation. l)re\cl in Intcniational Concilijutm 

In this Conveiitipn the parties under- Vamphl No. 295 (1933) ; btimsvui in 

t<»ok, subject to aoine exceptions, not /•foccedm./a of i he American Aeadetny 

to export or permit the ext>ort of of PohticaJ SVicijcc, 16 (1935), pp. 

arms and inutiiiiona as spixitied in 12 38 : Saiuliford in Rn’wto, 14 (1935), 

the C^mvention except to the (iovern- pp. 139- 15 k, 282-3(J3 ; Steiiniau, 

meiita of titatea or governmental jlrnw. leUetal *4rma Ad^ 

authorities in pumuauco of properly wiiiislro/*o«, nUfi l046 (1947). 
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air programmes, and the condition of such of their iudustries 
as are adaptable to warlike purposes.’ * 

§ 26». It is convenient to give a summary account of the 
treaties for the limitation of armaments concluded since 1919: 

(1) By the treatie.s of peace, Germany,- Austria, Hungary, 
and Bulgaria were subjected to drastic measures of com pulsory 
disarmament. These proiisions were subsequently terniin 
ated either by unilateral denunciation * or by agreement ‘ 

(2) By a Treaty for the Lmutation of Naval Armament * 
signed at Washington on February (5, 1922, by France 
Great Britaui, Italy, Japan, and the United States, and 
ratified by all the signatories (though in the ease of France 
with reservations), they agreed to ‘ serap ‘ a number of 
warslups, to limit their eonstriietion and acquisition of 


^ Myer», hot Id /hiarmavufit 
(1052), pp. 107 212 011 control 

over the expoit of war materials m 
BnUm see Atwater m A J , 35 
(1930). pp 292 317 And the 
Mtnuies of Etitknce taken bt»forc the 
Hojal tomuijssion on the Tritat^ 
>IaQufacture of and Iracling in Arms 
(1935 and 193b) and Noel Baker. Tk* 
Pnvate Manuf^iure of irtnamenh 
(1936). 

• Note the Preamble which pre 
cedes Article 169 of the Treaty of 
\>r8aillefi ‘ In order to render 
pf^ible the imtution of a general 
limitation of the arnumeuts of ail 
nations, (jennanv undertakes strictly 
to observe the military, naval, and air 
clauses which friUow.' And see Baker, 
DisarmamiiU (1926), pp 106 124 , 
Pavenstedt in YaU Law Journal, 
44 (1935). pp 1016 1020, and 
Temperly, A Huiory of iht Veatf 
Conjmnce, ii (1920) pp 302. 303, 
for the German statement and Uio 
Reply of the Allied and Associated 
Powers of June 16. 1919 both show 
mg the connection between the dw- 
armament clauses of the Treaty and 
the forthcoma ^ raeasures of a general 
limitation of armaments 

* The crucial provisions of the 
Treaty of Versailles on the matter 
were umlaterally repudiaM by Ger- 
many in liiiatch 1935. when she 
annonnciMl her intention to re intro* 
doea oonseriptioD. One of the reasons 


sdvuuciHl b) German) for litr a* tu«n 
was that the other signatories of tin 
IrMty of \«r>iailJe« had tlnmwUis 
violated the luvAt\ h) failing to 
rtdme thfir annanif nu in u>nformit> 
with Article 159. 1 he llntwh (»oveni 
merit had pnniouslv duind that the 
Prcamhlo to that Artnh H)iitaiD<‘ti a 
hgal obligation sie British Stai< 
inent of Policy of few ptonih* i Ih, 1932 
\D(tcuttmiitf^ 1*132, pp P)l 197) So 
(»ani€r and V Johnt in in 4 7, 
29 M95o), pp Wl 6H5 . rniwuL, 
i5ici , pp t)7>b7S For the (ormaii 
view see Hoetzs<h in /nftrroi/iroof 
l//airs. n (PU2), pp 40 ol , Ituhland 
Hi Z \ , lU (193^)). pp ni 14b 
* Thus, for install' e, b\ an Vgree 
ment of July 1938 between th^ Balkan 
Kntente (i p Gnsice, Koumann, Tur 
kc\, and Yugoakria) and Bulgaria 
the latter was rolievwi of tlu obligft 
Lions of the 3 rtaty of Neuilly and the 
J^fiusanne C<mvention of 1923 regard- 
ing the frontiers Thrace Great 
Britain assent'd to that Agrtement* 
Cmd 695t (1939) 

^ L.\TS. 26. p 602 . f*md 
1627 of 1922. .17, 16 (1922). 
8uppl , pp 41 56 , and SjBe Ireaty uf 
Washington Act, 1922, Archimliaud, 
La ( onf^rmet if Wtuthiiglan (1923), 
op 259*289. 327.,341 ; ami Buell, m 
Wa»h\ngion Confmnn (1922). op, 
137*201 , Khtllock m iniernaiioml 
Cfnwilutlton Pamphlets (No, 245, 
December 102S). pp 673 578 
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warships exceeding certain displacements, to limit the 
calibre of the guns to be carried by certain of their warships, 
and to communicate proinplly to one another certain infor- 
mation regarding new warships laid down. The Treaty was 
to remain in force until the end of tJie year 1936, and there- 
after until tw'o years have elapsed trom the date of a notice 
of torininatiun. In llecemlKT 1934 Jpipan denoiaiC/cd the 
Treaty. 

(3) In tlic London Xaval 4Veatv of April 22, 1930, the 
United State's, (Jrcat Uritain,. Japan, France, and Italy agreed 
to further mea.sures of liinilalion of naval armaments.^ 


(4) Hy an exchange of n<de.< of ♦June 18, 193.3, Germany 
agreed that the future strength of the GtTinan liavy in 
ixdati(*n to tin* aggregate naval 'strength of the members 
of the Britidi Uonimon wealth of Nation^ .should be in the 
proportion of 35 : 100. This limitation did nut apply to 
Hubmarin(‘s. (Jormany agreed V) r(»gard the arrangement 
as a ' [M^rmanent an»l deliniU* ' agreement.- She denounced 
it on April 2s, 1939. 

(5) On March 2.3, 1936, tlie United Statc'^, France, and 
Groat Britain e<uiclu<led another tieaty^ providing for 
limitations a.s to displaceinenl and armament of the various 
categories of ships auil for advance notification and 
exchange of information regarding the annual pro^rammo 
for the construction and acquisition of all vessels oi uival 
catcgtiries. The Treaty included a iiumher of safeguarding 
clauses, for instance, for the ca.se of war or ot other material 
changes in circumstances. i)n »luly 17, 1937, Great Britain 
signed separate ugri'enients with (lermany^ and Bussia ^ 
on lines closely folliming those of the Treaty with France 


‘ F<»r the texi of Trc«i\ see : 
ll930j Omd. 3758 ; ikxumtnh, 1930, 
p. 12. See mIro [1U30| Orail 34H5 and 
^>47. For tti) RtmlyatH and luhtory of 
the Treaty aee Toynbee, Sun'ty. 1030 . 
pp 3LS2 ; MacDonald in InUrnaiwmi 
Affairs, D (lW,Klb pp 420*151. 
liound TethU:^ ( 1929' 10301, pp 1 ”21* 
8^ ftlsio th^ l/r^ndf>n 

SavtU Cmfertnr^ (imbltahcyl by H M, 
SUtionery Ofliee, 1930), 

• Cmd. 49(13 (1933); iheumrnU. 


1935, p 112. 8ee Frej berg-Eisen- 
Inrg in ^C.o 1’., S {1936), pp. 1-21. 

•' rmd, 5561 ^193rO • i^ocununUf 

1936, p. 616 Sec The Ix^ndon Naval 
Confeten^f^ 1915 {Report of the DCie* 

nf t' I'nittHi Statea, Hover u- 
moni Vnntuip Odic’e, 1936). 

* Omd. 5519 (1937); Docummi^, 
1936, p. 634 
» Cmd. 5518 (1937): 

1936. p. 641. See UladiRch in Z o.T., 
6 (1936), pp. 456*478. 
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and the United States. On the outbreak of tho war with 
Germany in September 1939, Great Britain notified tho 
Governments concerned that the obligations in respect of 
the Naval Agreements of 1936, 1937, and 1936 had been 
indefinitely suspended. ‘ 

The § Alongside these treaties steps were taken by the 

League in pursuance of Articles 8 and 9 of the Covenant. 
Coo- It set up in 1920 a Permanent Advisory Armaments Com- 
feronoe. mittee, a body consisting of militarj', naval, and air exjierts.® 
The Assembly of that year decided to constitute a Temporary 
Mixed Commission of relatively independent membership 
which was requested to consider and draft plans for the 
limitation of armaments.* In Decemlrer 192r» the (Council 
set up a Projmratorv Committee for the Di.^iiirmamont Con- 
ference composed of representativos of Governments.* Tho 
Disarmament Conference met on February 5, 1932, at the 
time of the rapid progress of the invjvsion by Japan of tlu' 
Chinese province of Manchuria. It included the United 
States and Soviet Russia, and some other States which weie 
not members of the League. An accoiint of the work and 
of the failitre— of the Conference will be found in the previous 
(sixth revised) edition of this volume. While tho Confer<>ne(i 
was still in existence the world witno.sscfl a return to corn- 
pfetitive armaments exceeding thow.in tho jmriod immedi- 
ately preceding the First World War.* 

* At tho same time the Unitwl nnlional Affairs. a1s(» Kulin it* 

States of America, France, and Italy l^rc^hkfm of Pmcf , (> ( [)}>. ol OU ; 
informed Groat Britain of their Madariaga, ibid.^ 2 (IU2N), pp. 124' 
deebion to suspend tho Treaty. 142, and 5 (JIKU), pp. ; 

* For it« constitution see Off. J., Arn<;Id Forster, dnd.. 7 (1033), pp. 

June 1920, pp. 131*130. 13<i*i:i5, and H (1934), pp, 41-03; 

* For ita constitution see Off. J., (itsrhichit Apt Kotifrrpnz 

Marefa-ApriJ 1921, pp, 143-149. /Wr dir- Hrjahsthung vnd fkgrsjtzmg 

* For its constitution see Off, J., dpt Mstungtn^ (1940); 

February 1920, pp. 164*170. See Sloutzki, The Worbl Ariii^mttU Hacf, 
also October 1924, pp. 1379* 12 (1941)). 

1380, on the Constitution of the Oom- On ‘ moral ' dinarmamlnt and sQg> 
mittee of the Council for the Work of gestions for inb^matiotiaj agreements 
Oiaarmament. and municipal legislati4) aiming at 

* For referonoea on the history of the cxirtailing uiisoraptilous J war propa- 
Coiifepence see the literature quoted ganda see Fella in Ht^ue Recmit, 
at the beginning of this section. For 1930 (iii.), pp. 794*815, .and in par- 
an account of the vario»is stages of ticular in 6.O., 40 (loil), pp, 401- 
the Conference and the preparatory 505 ; Rappaport in QraUits iSocMly, 
wcwrk leading thereto see the successive 18 (1933), pp. 41-64; De la Brilife 
iiiuea of Toynbeeb Sumy of InUr- in iif.G., 40 (1933), pp, 129-139 . 
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§ 25 /:. It would apjHJar, at firnt sight, that the Charter i^ula- 
of the United Nations has not adopted the broad purposes 
of the Covenant iii tJie matter of reduction of armaments, under the 
of control of priviito inanufactiire of arms and munitions, ^ 
and of exchange of intonnation. The purpose of the Charter 
is stated to be the ostablisliment of a system for the re- 
gulation of annarnerits in ortler, i*i tlw^ words of Article 26 , 

‘ to promote the estalilisliineul and nuiiutenance of inter- 
national |)eaee aTid security with the least <ii version for 
armaments of the world’s liurnan and economic resources/ 

The Security (’ouncil is made r(Npon^ible for formulating, 
with the assi'<tan(‘e of the Military Staff fV»mmitt<^e,^ 
detailed j^lans in that direction. However, althourh owing 
to the political conditions of the world ]ae\ ailing after the 
lermiiuition of tlu' Second World War no [progress of signific- 
aiU’C has Ik*cii nehieved in the matter, tlu‘ practice of the 
United Nations lla^ discourage<l any restiictive interpreta- 
tion of Article 20 of the diarter. In Deceml)er 1946 the 
(iCTieral As'^emh]\ a<loj)t<'d a RcMilution urging the Security 
(\)uneil formulate [jraetical measures ‘ which arc essential 
to pn)vide f<»r the regional r<*gulation and roilnction of armed 
f(»r(M\s and to assure that sueli regulation and Ttsluction of 
armament^ and armed fiwces will he generally ohserv<‘d by 
all ])articipants and not unilaterally only by some of tlie 
participants/ ~ Iti pui>uance of that lu.M)lulitm, th * terms 
of which expresse<l the underlying political difticuh.es of 
tlic problem, the Siamrity Council establislusl in 1947 a 
Commission on Conwiuioiml Armaments conventional' 


Mhkine - nwotz^viU'h. 
tviMJiTfW CP 

244-277, Atul m ItKlH 

(•ftt pp. 673-77:1 f v W riiiht in 
lVi; WlniU^n 
in UfitfHf 72 (1946} \\), pp 

.W’lUO. In 19:^1 ni 

A'ttil ft IViMV IVfrnrr' Lrtw \ilinh 
nifnU* war 'a jjnor 

oriminftl olu^nif/ In NovianlxT 1947 
tlitj OenrTftl Atwemhly nf the t'mU'4 
Naiit>nH a nnanimniH 
tinn whiob * enntteuinH iitl forms of 
propft|(fttifia^ in wjmtswvfr country 
<’oudiiote<L which in either or 


hkcK pi'H.Ao or cnoonrajje any 
to pnicc, broach of the poftco, 
(»r :nt of a^nn'Hvdon ’ On the Inler- 
national Oonvontum of UKlti C(mcern* 
iiitf the Tso ot BroaUcastiug in the 
of lVa<c M*r \ol, i (7th e*l, 
UMS), p 262. 11 . Ami sec, in thw 
connaciion, on tlu* tJoncrnl Act of the 
Inited N '< n'< (V»nfm'n<T on c 
ilom of In mation of April 1948, 
Whittouin 4;Ul949i pp. 73 S7. 

' See Art. 47 of the Charter. 

* Sec of rtr 

Sfihofa, rMfi JU47. p m 
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meaning armaments other than atomic weapons and other 
major weapons, including those of biological warfare, 
adaptable to mass dostniotion.* 

The task with which the (Commission was entrusted was 
to consider the international regulation and rtidnction of 
armaments and armed forces, in 1948 the Oommission, 
by a majority, suhmitttHl a Roi)ort in which, after formulat- 
ing the essential features of a sjst^un of regvdation and 
reduction of armaments and nrme<l forces,® it state<i that 
any such system couUl only be put into efiecst ' in an atmo- 
sph(tre of int<‘rnutiiHial confidence and security ' and that 
that condition was not as yet present. In view of this, the 
General Assembly instructed the Commission in the same 
year to dc\ote its attention 'to formulating projwisals for 
the receipt, checking, and publication, by an inteniatioiml 
organ of control within the framework of the Security 
Council, of full information to Iw supjilied by Memln'r 
States with regard to their cfii'ctivos and their conventional 
armaments,’ In 1949 the Commission, again b\ a majority 
submitted detailed proposals in the matter Thus, while 
owring to the international situation no prognsss pro\ed 
possible with regard to giving effect to the pro\isions of 
the Charter on th<' subject, it is significant that, notwitb- 
stAnding the apparently Imuteil tenus of Artiele 29. there 
has lieen a tendency to.formulate tlie olijecfs of the United 
Nations in the matter on the lines of tlw' (’o\enant of the 
League by making them include the reduetion (aiul not 
only regulation) of amiamentH and mutual exehange of 
full information on the subject Tins is licliexeil to be 
essentially in accordance, with the expression “a s\stem of 
regulation of armaments ’ uaefl in Artiele 2(5 of the < 'harter,® 
RegoJa- § 25f. The failure, in the initial {K'iichI of acti\it«‘s of 
Atcmie United Nations, to achieve progress in the matter of the 
Weapons ^ The ftir lx»mh or (tthcr mentionrd 

and Armam<*ntH of misAft ' {U»'ttohition of 12, 

Aiorow dfatruction aw inrluding afc^imu' vie 1918). 

Energy, plfwipft weafK/niL radioailuc materwl * TN S/(* ^2:^, 

weapon*, iethaf rhcmnal and hjo* * .s«mi in of SUitt 

logical weapom, or anv wM*pona MUltn, Id {1047), pp 
developed in the fultiro which have J^ndlow, ibfd, pp 731*740; Jklvin 
eharaeteiiatica coitti>arabl« in cJf- ^ f 'onc^hntmn 

itructive effect to thoaa of the atoiak Febniary 1017), 
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regulation and reduction of armamenta was due, to a large 
extent, to the diflScultios attrcndaiit upon the solution of the 
problem of the atomic weapon and of atfjmic energy gener- 
ally. The paramount importance of the flubject was rccog- 
niswl by the Hi^solution of the First Session of the General 
Assembly of January 194b, which set up a Commission on 
Atomic Energy. It was laid down in llie Resolution that 
ill view of the primary responsibility of the SccMiritv Council 
for the maint<‘nanoe of international peace and security, 
the Commission slumld submit its propr»sAK to tlm Security 
{^♦uucil and b<* aceoantabh* to it in luattf^rs affecting security, 
l^he (V»mmissi(>n was to be cciiupo^ed of the re.presentatives 
of Slates repr(‘'^ent<sl on tlie Security Council and »f Canada 
(if not a memlMT of the Secuiity <’ouncil). The most 
compreh(‘n‘j'iv<‘ miijjheations of the problem involved were 
indieaU*ii by the terne^ of Mdereius* the C/)nimission. It 
w'ii'' instructed lo make proposals ‘ (//) for extending be- 

tween all State’^ the exi hange of l>a'^ic scientific information 
for jieaoeful ends , \h} for control of atomic energy to the 
extent necessar\ t<* ensure it^ e\clusi\(‘ u^c for ])eaceful 
jairpONCs ; (r) for the elimination troin nanoriid^ armaments 
of ati>mic we<ipon*^ and ot all other m ijor wt^ipons adaptable 
to nias,-^ destruction ; (d) tor efTcclne Nalciruard^ l)y way of 
insjKH'tion and otlier ntcan•^ to protect the Stat**" cofti]»lying 
w’’itli their obliiiatioiis ag<un>t the danjier of \iolatii and 
evasions by otheu Conti aiding Parlit‘s 

The work of tht‘ Commi'^Mou had produced 1 , 1950 — 
no positive Suict Uu^’-m. while proposing that 

the production, posM^'^sion ami ii'^e ot atomic w('ajK>ns should 
bo declared to b<* unlawful, in^isl4*d that that ]>rohihition 


* lt(l) *‘f the 

AftMtniibly of Jaimarj -L ItOC 1 N 
Doc. A lU, f». a. riio VI*1> 

fiulwUntmllv ulealioal i\ U 
posed by tho tlvo jxpriiirtnont nu’mbtT' 
of tho Scptinly aad 

following ap*>« th«? Ih^l.ira 

tion on A< 4 )mii* on 

November 15, by tho rn'j^uiont 

of the Umteti of Amcrii’a ,»n<i 

tho Prime of (>reftt nnUmi 

and Canada of 

HuUHiti, la (mfih P* i ^ 

VOL, n. 


(PMni, suppK, p. 'Hie tkslara- 

tu»ii, >4 hu h receded Ihc 

avs, i\t of Kus'iii M}i\ »jjnL‘0. '^tntcnl 
tha ‘ thp apphirttion 4.o*nt 

tilu d<- 4 to tho m<‘tlnHis \mi 
prv \ i>f 'ftar \v\^ plu(‘d at tho i\ 4- 
pos a of xw ond moans id doi'trnotion 
hitb rt4. unkr«AMi, which 

thoro lau tx ito adeciuate iniht-ar\ 
dofemo, 4 ind in tho omploMUcnt of 
wlnoh no ^‘Uialo natu»n can in fact 
hiiNo A monopoly.' 
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Wfts to f)0 acoompmiod only by di’stirjotly liniitwi intor- 
national suiHTvision by an intornatioiiHl aKomy oiavating 
within tlip framework <*f tho S<*curity Coumsil and, appar- 
ently, siibjoot to the oNerridinstrocpiinmumt of the imanimity 
of its |wrmanent members. The United Slate.s and other 
members of the ('lommission otmsidered any proliibition of 
the posse.ssion and uso of tlie atomi<- we.i])on to be impractio- 
able, and subject to (ibu.se by pot^uitial \iolat<ir.s of any 
(joTiventiun on the subject, unless (meompanied by the 
e.stablishment of an International At<mii(! l)e\elopim*nt 
Authority entru-terl with the ownei->hip and e('ntrol of all 
aetivitie.s eonneoted witli atomie mier^y which i-. j)Olenlially 
dangerou.s. and tlio powt'r to eontrol, insjK'et, and lieensf 
other atomic activities. The plan jait forward by th(‘ 
Unib-d States also pro^ided for ^«'nalti»'s for Slaf<‘s and 
individuals guilty of violation of the Convention ^ .iml for 
f ho elimination, in this matter, of the right of so called \eto 
of the permanent members of the S<’eunt\ Council 'Die 
majority of the Commission reeommendi'd tin* adojilion of 
the principal featur<*.s of that plan.- Tli<‘\ exjiressed the 
view that no form of mternafionil super\ision would be 
able to afford protection against illicit jiroduction so long 
as the developjncnt of atomic energy was hdt m the hands 
of national (JoNernments ; that such international .suiier 
vision required a substantial relin({Uislinient of so\oreigntv ; 
and that the cieation of an International Control Agency 
lictmsing any national o|K'riition and rnanagtunent of acti\i- 
ties in the field of atomic eiu'rgy was (‘ssential. ,So\iet 
Kus.sia declined to acci'pt these lecommendations. In view 
of what it consideied to be fundamental disngremnent 
between its members the Commi.ssion dccidt'd in I'.MS to 
suspend it.s activities.® And, although in pursigmce of a 
further llesolution of the (leneral Assemblj ado^ited later 
in that jear^ it re.sumed its w'ork. it once more odme to the 

• On Ibis amt oth«r 1pk.i 1 apix'cts of A.K.(’.,ls Kcv 1, nrifl .)f .S(>n(,>inb(.r 
contmi of atomio pnvrgy Balhuist 11. I0t7. f X. I)(« s itr*'. 

in Zt.y., 24 (1947), pp. I .12. • tteport of Mav 17, I'.UH: UN 

fJ<w A.K(’./.11. 

* FottheKcportoftheOnmmiMion ‘ lOwlution of NosmbIh t 4 IsilSt 
of JJecomber 31, 1946, see U.N. Doc. U N. Dee. A/690, p. 6. 
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oonclunion that, in tiio nliscnwi of a wide baftis of agreement, 
any further diHCu«.sion M'oidd merely tend to harden the 
existing differenw's.' 

Tlie qnestiiin vheiher the piohiljition of the use (as 
distinginVhed from i)os''<'ssi(»n and production) of atomic— 
and cognate weajxuis mws-^iirih dc‘}>ends upon the con- 
curretit adoption of measures of international 8uper\dsion 
is discussed elseuheie in this volume.'^ Xo other aspect of 
th<* proldeui of armaments has empliasiscd more clearly the 
interdi'pendence ol international jicaee and national arma- 
ments in the smi-^e that the latter ma\ in tlicm'>el\(*s consti- 
tute a dangei to peace At tlie same time any such re>ulting 
threats to ]H*ace are only one ot the sunjitoms ol the im- 
perfections of iiitei nation, d scruiily as at present consti- 
tuted. 'rho'-eimperfectioiisaiediie to the lej’usalof Slate.stO 
suluiut to tlie nih' oi law and t<» limit. itions of sovereignty 
holli in tlie tield (tf aini.iincnts .md m (ttlicr spheres mu*1i as 
the dutt of conipnl'Oiw judici.d si'dli mont and the acoept- 
.inc<' of ('ifectj\c undcilahiiiiis whith In d< ti nit ion exclude 
tlie rule of iinanimil\, to enforce In <ollrcti\e action the 
(thligations of jiaeific s( 1 1 lenient ® 

» 

* rX l>o« Alt J1 >i h>K ‘,4 Ihoniiv m AJ , 39 

'[[jt r< ? 1 ih( I 'I'lt 1 »i‘Mr }»[> The 

XcitMis jMiMi-shtsj ^ r'usiu s luT^l \ iijirn-s \torni( Kik o 

tt'iilsiinUK lu lii'i • ji lU' ml 1>»I li > iiijssii ii ] ' ir{t*itntni} *lusi* ni 

<a» \tttniif Iiktcn A]>'ii 1917), in 

* U'luw', 5 1 Itw / /if 7# ^ , i7 \1917;, [ip o 31 ; 

* lilt’ hitrituit in iht Is kt i tt k in Hofjth 79 

hulijrrt fh# lulfimti n il rt jf’il itu n i]M7iil pp JUJrvio, ’ktiluirhl m 

VktaptMi-* anti r.tmmi h ) Jl ]'M7', pp 1 3J , in 

tho infZ mi\ la nnntwti'l / ft /u A’t pp 

'I hi \bsniHti / fttn Jin ( Jjijh nl«i inn r, , 29 

timi Of /ft (111 1.) Ivrtulp I'Ohi, pp JlMJ'iJ, t^luU in ( if 

ihnur Kuttf}/ /N hit^^atun A { hu r li 1» il‘08k pp 

JmpluahohA yTh^thiun Stn !\ S'» » ''Th aUt* on 

Omup, l/nitionf HM''), Buukti U» «</ I in pp s<9-951, for 

Fm, Uf)i, (;m< the further and i\ Mdeotioii of 

ntul Vdtival ( nfmqntPtr ^ oj if >» t litMunupts 



CHAFTER II 


COMPULSIVE SEITLKMENT Ob' STATE 
U1 FEERENCES 


OX COMPULSIVE MEAXS OF SETTLEMENT OF STATE 
DIFFEEKXCES IN GENERAL 

Henihey, Nos. 321.328— I.awrenM', § 136— Westlake, li. p. 6— Plullimon', iii. 
I 7— Pradier-FodifTe, vi. No. 2632- Uwpaijiict, No. 483 -Mcri|{nhar. iii". 
p. 44-Fioro, li. No. 1226, and CWs, Nos. 138«-I3tK>-Taylor, § 4313- Sya, 
ii. pp. 881-593- -Hydt), ii. §586 — FaucliilJe, § 971 -Rolin, §§93.1<M.I 
Fenwick, pp. 420427— Stowdl. pp. 463-466. 487.489-Sohoenlwni. />i> 
toebunj mn Kern Cruz (1914), pp. 7-35~KelJer. Die nKhlkrit.j^i^ht. 
miliidmche OetmUmasiruihm (1934). 


S Md ^ «cttiomcnt of dilTorcnces are 

Kinds of containing a certain amount of comjnilsiun taken 

Compul- hy a State fftr the purpow of making another 8tat<‘ consent 
kkanaof to such .settlement of a difference as is required !>v Die 
tornier. There are four different kind.s of such means in 
use namely, retorsion, reprisal.s (including embargo), pacific 
blockade, and intervention. 


^pul- § 27. War is very often enumerated among the com- 
Meanam meams of .settling international diffeniiices. This 

is in a 8en.se correct, hut the eharaclt'ristics of compulsive 
to War. of settling international differences make ifc necessary 

to draw a sharp line between them and war. In the lii-st 
place, although they frequently consi.st of harinful motisures, 
they are not considered as acts of war, either lA' the con- 
flicting States* or by other States, and oori.seouently all 
relations of peace, such as diplomatic and Commercial 
intercourse, the execution of treaties, and the I3ce, remain 
undisturbed, ^condly, compulsive means are even at their 

* Slfbject, hovrevrer, to the option has to tr^Al 
which the State against whom »uch wwr; cce below | 55 co w i o ng 
compofattvo^ meacum are employed 
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worst confined to the application of mlain harmful measures 
only, whereaH ladli^^erents in war may apply any amount 
and any kind of force, uitli tli<* exception only of tliose 
methods forbidden by International Lhvk Thiidly, it is 
characti'ristic of coinpnlsi\e means that a State which has 
Miccee<led in romptdlm^ another to (h'cUie that it is ready 
to settle the diiferenee in tlie maTmer desired lnu^t cease to 
apply them ; wlieKMs, war unc4‘ bioken out, a belligerent is 
iu)i obligtsi to la\ down aims if and when the other Ixdli- 
gerent is leiidv 1o comply with the lerpiest made before the 
war. As war the ulUma m/mb(‘iween States, the \ ietoiious 
belligeomt is not hgall\ prexmted fiorn imposing ii])on the 
dt'feated fot* anv eonditions he hkrs 

§ 2H. Sun th(M* an llu chai.u tens(i< s of compulsive Coropul- 
mean> fa u* -'ttlmient of uitcrnationd diffenmces, it 
n(‘cessarv t(» di>tinLMn*'h (a'twtMii sui h nutans and an ulti- ^'cntradja- 
malum 'fhe lattei i> tie* teelinual term for a written 
eoinnmnieation 1>\ one Mate to anothm whicli ends amiiMblc mamm ^ 
negotiations lesja cling a dilUreme, and forrnulales tor the Lmstra 
last time and rat(aoiKall\ the demands to be fultilled 
other ineasuri’s ar* t<» be averted Anultiinatmjjisjheoretic- 
ally at lea^t, n«»t iom[»uNion, <dthouLdi it m<iy ha\c the same 
etfeet and although (ompubne inean^ nr even war, may 
(subject ti> th(' nl>lig<itiMns nf the ( hail**' ind oi Ih » ►meral 
Treaty for the !{<‘iiuneiation id' WirM be threaU isi in 
the event of a tefu'-al to (*ompl\ witli the demands made.- 
Similarly, withdrav\al et <lt]>li'n)alic ii^eni^. military and 
naval dtmioust rations, and ilu like, whun muiu- writers'"* 
enumerate among the compnlsue means of .settlement of 
inWrnational dilliTences, although they may iiuhrectly 
iwdiieve tfie ii«*ttlement of ditb'renoes, are not in tlunnsehes 
mc'asnres ot iM>mpui‘'i<*n 


* Ik'Iovv, ^ 

* Sec FraJjer KniJrn , vi. Ni> CiUe . 

Hraun» I iSon 

tfuihon (imj; Ihj* I !tm<3 

him ifn im^4>rnfn, Y^dkxrrtchi lUKCO, 
ftrul below, § 05, 

* JSce Taylor. Jj 431. U1 . 

Mo*>re, vil. ){ {(m, 1091. 


Fradirr hV'tivrt. m Nu H\ 'e, 

u §$•'»''’ eii .Via. iinliules 
* Noti Vnih t»h‘’'rt of War* 

»al4d]r.uv il i»* aiplomatif relation'^ and 
of oitmmoniJil luttToourx' 
Ana vti tho u»pr(»\t\i l»x the 

Couind of the h'A^uo in 1927, on the 
tn*v«>urej> to U' Uken under Artjt le 1 1: 
\\k a 14 1927, V., p 76. 
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COMPULSIVE MEANS OP SBTTIiEMENT [§ 29 


Cotioep- 
tion and 
(%aracter 
of R«tor- 
iiou. 


Justifica- 
tion of 
Eetor- 
don. 


11 

KETORSION 

Valtel, ii, §341 — Hall, § 120— VVeatlako. ii. p. 6— Pliilliniorep iii. §7~-TwisH, 
ii. § 10 — Taylor, § 435- AVharton, iii. § 31il -Mooro, vii. § lOOO -Wheaton^ 
§ 290- -Bluiitachli, § 505-— § 110— Hulmerincq in IJoltzendorJf, iv. 
pp. 59-71 '-Ullmann, § 159— Faucliillc, §§ 972-974 (1)- -De«pagiu*t, Nob. 484- 
480- -Mi^rignhac, iii*. p. 4C — Pradier-Ko<itjr6, vi. Urn. 2634-2()J10— Kivier, 
ii. § 00— Nys. ii. p. r)82^-Calvo, iii. § IS07-Fioro, ii. 1220 1227, and 
Vodf, No«. 1391 1395- Martens, ii. § 105 -Muaroz, § 334- Kolin, §§ 101- 
10‘l---Hyde. ji. § 58^:^— kStowell, pp. 405-41)8- -BardeUdien, ilM ;w'aw^su«we 
Ihirchsilzung \m To/iiTrfecAt (1930), pp. 10-13- Rapiiianli-Minibclli in /if./., 
2nd ser.. Hi (1914), pp. 223-244, and La ritormvf (1919). 

§ 29, [{otorsioii is the technical term for retaliation for 
(ILscourteoUvS, or unkind, or unhxir and ineiiuiiahle acts by 
acts of the .c»ame or a similar kind, 'fhe act which calls for 
retaliation is not an illegal act ; on the contrary, it i.s an 
act that is within the competence of its author,^ Jhit a State 
can commit many legislative, administrative, or judicial 
acts which, although they arc not internationally illegal, 
involve discourtesy or unfriendliness to another State, or 
are unfair ami inequitable. If the State against which such 
acta are directed considers itself wronged thereby, a political 
difference is created which might be settled by retorsion. 

§ 30. Tlie question when retorsion is, and when it is not, 
justified is not one of law, and is difficult to answer. Tlie 
ilifficulty arises from the fact that the conceptions of dis 
courte.sy, unfriendliness, and unfairness cannot bo defined 
very precisely. It depimds, therefore, largely upon the 
circuuistance.s and conditions of each ca.se, whether a vState 
will or will not consider itself justified in makiiig use of 
retorsion. In practice, RtatOvS have frequenfly employed 
retorsion in cases of unfair treatment of tlusir citizdiis abroad 
through rigorous passjmrt regulations, the exclusion of 
foreigners from certain professions, the levy of Exorbitant 
protectionist or fiscal duties ; or in cfivses when tlie courts 
of another State have refused the usual assistatice to its 

’ M^ny vritem ii»e the term ' rotor* foUowwl by Hyde, ii. § 688. But 
gjon * to cover action taken to redrew eeo Hall, § l20. 
k^al wrong*, t.g. Westlake, ii. p. 6, 
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§32] 

courts, or another State lias refused to admit foreign ships 
to its harbours, eto.^ 

§31. Kotorsiun consists in retaliation for a noxious actKi^errise 
by a noxious act. But- a Stiito, in making ii>o of retorsion. 
is by Tio m(‘ans confined U) acts of tlie sann* kind as those 
complained of, acts of a similar kind being equally admi.s- 
sible provid(*d they are not intiUTiationally illegal. And, 
further, as retoi‘sion is made use of only to compel a State 
to alter its discourtt*ous, uidViemllv, or unfair behaviour, all 
acts of retorsion < Might at once to whiui it cloes so. 

§ 32, It is a connnoiijilace of human nature that evil-doers Value of 
are checkeil by nialiatinri, and that tliosc who are inclined 
to eoniinit a woong agaiu^t others aie often prevented by the 
f(‘ar of retaliation. nf the high tide of clumvinism, 

protect! nr n*. 'Oul unfri(‘ndi\ fi'eling'- aL^iin-^t foreign nations, 

States are often tem}»t<‘d to leLM''lalivc and ailministrative 
acts against other States whicii, altlioimh not internatioii' 
ally illegal, nevertlielcss (iidanger frumdiy relations and 
normal intercoursi*. The certainty of letiiliation may l>e 
the only force which can make Mates re-id tlie temptation. 


KKiaUSALS 

(UotiUM, in 2 -Vutt<a, IK ,^§312:^51 -B>nkcMioH, Qm^.^tume9 Jurii 
puhUci,\,i' Hall. ^I2n 13tri37 Wt.stlakt, n pp 

ami Papers, H -il.imi, pp,*J‘2l»-23S--Kpitb"»\\lieaton, 

pp M‘>3 K27 n §ni 22 Mi^rf. mi §? \m, 1098-Taylor, 

§§ 43a. 437 Ulurton, ni. §§ 31s. 320 Wheaton. 291 293 -Bluntschli, 
§§r>tK4rjt»4 HdlUT. 111 112 Hulmcnm^i in iloUznid(frff. »v. pp. 72- 
m -rilnmnn. § H’-o ’ Kamhille, 973 9S3 Do^pagnot, Nos !87.495- 
PwJier.FoaJnS VI. N<>s. 2tv37-2iU7 -Mtngnhac. ii»“. pp. 48 GlV-Rivier, h. 
§ir>0 n. pp. 5S2.3S9 Cal vo. m. §§ 1808.1831- Fiure. li Nos. 1228- 
1230, and CW«. No^ 1300 1404- Martens li. § m vSuarf Stnipp 

in Strnpp. WvtL. u. pp. 349 3r)4. ami in Dw Miit ^ 

208- Hat«rhttk, pp. 404-4041 Do tenter, ii pi ^t>8.2(\> -Rohm K m-!*/ 
- -Hyde, li. §§ 589 591. 593. 504 Uiaraiw, tefl rtpr^milUs en de 
(1899) -Durroeq, Heyr<Jta^tJf9 cn temp de (1901), pp. 0'5<, li5-i-32— 


* For a oAne of exchwkHi of shipping 
Whc»t, 398; Scotty p. 500. 


7’Ae Franeefand Kina (1823), 8 
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Butler and Maccoby, Thf Ikvdapment of lnUn\(Uion(il i^ttf(1928), pp, 172- 
182 — Bar<ielel)on, />w zwangmtm l>urch$rtznng im Vdkerrtchi (1930), 
pp 13 23 -*Stowelb /vOT<? (1931) pp. 108 4H4 ~ Hindmarwh, 

Forcf in PfOiCt (1933), pp 43*50, 76 81 — Haunmni, L€9 (1931) - 

Keller, D%t mchtktH^frmy mthldf\scht OtuaUmamuthme (1934) \\ idiner, 
[kr Zivang un \olUnuht (1930), pp 30 54, 133*141- Kappua, Dtr 7 61 
ktrrtchiliche Kn/g^begrtff in ^i»er Abgrniz^tng gf^jfnUhcr den mi(j/<irt#cAen 
Rfpresiahet (1937^ (tdlxrt. Retahation tn hit(rmitu*t al Inn (194S) 
rU' la IWrc in Hague RunnU 1928 (n ), pp 241 20't ^’avanlitrj, tW , 
1929 (i ), pp 574 580 \ trdrikHs, t6*// , 192*1 (\ ), pp 191 493 (’avnglieri 
in K ’ tU thnUo itdervavonaU, 2nd *« r 1 ^ 1911), pp 2 1 19 and 3l»5 402 
Muaobv in CiVnbmhH hw JournaU 1924, pp M) 7 1 KtNen in Zb R , 
12 {1932i, pp 171 57K PolilM in ,4«/iw«*r<, 38 H'lU), )»p 1 HK !bid , 
pp VI IWl. f>2U>94 Hif\ m yl7, 30 (I930j, pp *M 398 Sthuri in 
y5 I , 20 (l*»lb), pp 1114 i>tltiiul^s iii li I Ird i , 17 (199)}. pp 
139 lt4 

§33 Koprwil'^ are such injinioiis diul fUluTw^e inter- 
nationally illoual arts of one State a;;ainst another are 
exceptionally permitted tor tlu [uupose ot eomin ihnf» the 
latter to consent to a 8atisf<ictorv si ttlenient oi a dillf lerue 
created by it> oun international delin(|uetK\ WhenMS 
retoision consists m retaliation for discourteous uiilni ndl\, 
unfair, and inequitable acts by a< ts of the same or a Miiiiiar 
kind, and has nothing to do \i ith international di liuqueni les, 
reprisals aie*acts, othervMse illegal, jieifoiimii 1»\ a State 
for the purpost* of obtaining justice for rin mteiiuitional 
dehnquenc} bj taking the Ian into its own hands It is vi 
course, possible for a State to nlahatc for an ilhgal lut 
committed against itself l>y an act of a smulai kind Siali 
retaliation would lie retorsion in the ordinary sensr^ of the 
terai but not in the teilinuNil mianing of the tiuin a^ 
used by those writers on Inteinational laiw wlio corrceth 
distinguish between retorsion and rcqaisals 

§ 34 Reprisals are admissible not onI\ as .^onie writers' 
maintain, in case of denial or delai of justi(*<'''o!: other ill- 
treatment of foreign citizem j^rohihited hv IntlTiiational 
Law, Imt in all other cases of an international dqlinqueiKV 
for which the injured State cannot gel icqiaratioh through 
negotiation^ or other amieable means, be it non complinncc 
with treaty obligations, violation of the dignity of a foreign 

1 gee, for in»tan<4J, Twiw, ii § 19 payment of contrary) dehu below 

* As regiutii repneale for the non- {41, 
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State, violation of foreif/n territorial supremacy, or any 
other internationally illefral m 

'Ihiw, to give an oKampIe, (hvai Uritain, in the case of the 
fSicalian Sulphur Monopdly. p<*rlnriiu*(l .let^ nf rejirisal against 
the Two Sicilies in 1S4() for a violation of a treaty. By the 
Tr(‘iity of (\immer('e of Ihifl lli(‘ ^fwo Sicilies and 

Uroat Britain (‘ertain < orntnerei.d adv.intagi^s had been 
sceur<‘d to(ireat Britain, andwlieinm ls;}s, the Neapolitan 
tJovernnient gianted a ‘^iilplmr nnaiopoly to a company of 
French and other toreign nieo li uii^, CijiMt Britain protested 
against this as a \ lohtion ol In r tn ,it \ lights and demanded 
the revocation ol tin* nionopiih "1 li< Xeajiolitan Govern- 
ment declined to (om])l\, and (.nsit Britain m 1840 
hiid an fwhanji) on Su ilian ^hlp^ in tin harbour ot Malta, 
an<l orden^d tier thet in tin \I( ditinaaia an to Maze Sicilian 
'>lni>s, b\ wav ol 11 ‘prh.d \ miinh( rot vi^^'-cK wcnM-ajitured. 
but were rcstond tlie had throniili the media- 

tion * of Fiance, amcf d lo w itlidrau tin* gr<int of the sulphur 
monopoly 

§ Ijo l{<'pn^.l^ aie adinis<.ibli -ol<l\ and exehwvely in Reprisals 
tlie CUM of jiUeinauoiul dt*lin(|iu n» a As inU rnathuially 
injuri(/us acts *m tin* pait ot adnuni'^tialive 5nd jndi(*ial Inter- 
oliieials aniud ftiru*-.. uui jaivatc indnidnals are not 
facto internatiomil dclnn{U«n'Us no rf pn-aK for them are quenen^a 
admissible if then SiaU diMharges liu* ol>ligatinns f its°^*^’ 
vicarious re'Npon''ilulitv Howtvtu, shoalil it refuse to do 
so, Its vii*ariou^ re•^p^n^d>llltv would turn into original 
responsibility, and tlunbv an intt rnalional deliiiqueney 
would be enated. i(^r v\hu h r(‘]»riNiK <ire indied admUsible. 

The reprisals ordt‘red bv (beat Bntain in the oaM* of I'lon 
Ihicitico are an instinct i\e f \ample of unjustified reprisals, 
heeause no internalnmd di'liinpu in'v had been committed. 

^ As to iho "i r(pjj‘‘VO \ cnr/urhM 'valtra to take reprisals, 

l»cttticTi Mritthei -4 ‘I tb IocmI llvsf oumin laptumi tho Vue 
NatioiiM Inflow, ^ oJfi /IK I IP I 1 Muvnl Klup a 

* Sw Satovv. [hplovHit^i /'rtj iu>^ i iis, i\>, 'inotiioi \tfiio 

li § (1315 Again, Mvhen in 11H»S /udau piil<iu ve'^nel; luit IwUb 

tantro. the IWnli^ia of Venennh. in IlKMi, hIumi de iVtm 

di8n))a«i<4r] Jit Uo the nnd tho now ProMviont 

tnuiifitor ««Ulont U i \h Hand nofinnati d a HOttlomont ith lloiUna 

oonindomi tliia utop to lio a vu'Utnm c n , tr\ 

of h«sr dlgnily, and maW oniwera into » Sim? abovo, vol i. §§ UO. loU, 
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In 1847 a riotous mob, aidod by drook soldiers and gen- 
darmes, broke into, and pbindert'd, the house i)f Don Vacilico, 
a native of Gibraltar, and an English subject living at Atliena. 
Great Bririiin claimed damages from Greece, although Don 
Paeifico had not sought reilress in the Greek courts. Greece 
refused to comply with tiie British claim, maintaining 
correctly that Don Paeifico ought to institute an action for 
damages against the riotei-s licfore the Greek courts. Great 
Britain continued to press her claim, and finally in IH.'iO 
bloehiuled the Greek coast and orden'd, b\ way of r«>pn.sal, 
the capture of Greek vessels. 'I'lie contlict was eventually 
settled by Greece paying £15U to Don Padlico. It is gener 
ally recognised that Great Britain h.id no right to act as 
she did in this ca,se.* She should have cluiiied damages 
directly from the Greek Government only after the (Jrei-k 
courts had denied satisfaetion to Don I’aeilico - 
Ueprissh, § 36 Act.s of reprisal may nowad.ivs lie jaTfornietl only 
^^wiiom ^ State organs such as armed foru', or men of war. or 
formed, administrative officials, in eomphame with a spenal order 
of their State. But in former times private indiv idiials used 
to perform them. Such private .u’ts of reprisal seem to 
have been ih vogue in antiquity, for there e \isU'd a law in 
Athens according to which the relatives of an .Vtheiiiaii, 
piurdered in a foreign State whieli refused pumslmient or 
extradition of the murderer, liad the right to sei/.e, and 
bring before the Athenian courts, tliree eiti/eiis of that 
State (so called During the Middle .Vges, and 

even in modem time.s to the eml ol the cightfenth ccntnrj. 
States used to grant so called ‘ letters of maniuc ’ to subjects 
who had been injured abroad, (dtlicr by a foreign State 
itself or by its citizeas, aiul could not get redress.’ These 

* See a cnticiam of this sUiteropnt not rpro>{niHc<i tbf\ pajip of the 
by Hogan, I^actfic BlockaiU, p 113, shtlling of Alnipna on Jilfiy 31, 1937, 
where it w pointed out that the num b) (terman ships as 4 measure of 
of £160 merely related to a portion of lepnsals hir the lionibing of the 
Bon Paeifico’’ rlaims, and further that (iermaii rrins<*r I>iuUrMavd on May 
the claimi o( other Bnliab lulijecta 29 See Bohmert in Zy, 21 (19371, 
were aliio involved m the repriMiia pp. 297 397 

* Bee above, vol, i. § 167. The * On the early Bnithah practli-e are 
eaae it reported with all it* dctaila m Clark m AJ., 26 (1933). pp 694-723 ; 
Harteiu. G<mu tOtbrn, v. pp. .395- Colbert, Hfbtlwimn tn /uUrnntnnal 
631, For an inatance of reprieal* /rfi«t(lHlS),pp.9-60; behaantenlOTiier 
agaiaet a State whoM Oovemment w m jJ, T.. 2fi ( 1918), pp. AV-es. 
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(iocuraeutfl autlionsed the hearer to perform acts of self- 
help against the Strite conc^Tned, its citizens and their 
proiierty, for th(* i)ariK)se of obtaining satisfaction for the 
wrong sustained. In later times, however, States themselves 
also performed aet^ of leprisal In consequence, their per- 
formance bv pinat(‘ individuals fell raoic and more into 
disuse, and Hnally disaiipivared totally with the end of the 
eighteentli century Tlu* distimtion between general and 
special n‘pris<ils, whieli u^d foniuil\ to be drawn, is based 
on the fact that in fonnei tinus a State < ould ♦‘ither authorise 
a single })ri\(ite individual to peiloriu an aet of reprisal 
{special r( oj (ominuid its arin(‘tl fones to perform 

all kinds of h ar ts (gerinal leprisiK) The term ‘ general 
reprisals * is us(mI nowadav> bv (Jnat l^ntiin for the author- 
isation ot the Bntwh I'leei to in tinii of w^ar all enemy 
ships and gooO” ^ 

§ 37 An aet of n juisal niiv la ixitormfd against anv- objects of 
tiling and eveivtlnnir that b»l()inr>» to or is due to, the 
<h liiiqtu nt St ile ctr its t m/t ^ obng under its flag 

nia\ 1 h seized tn iln om hide d with it aiy be suspi^nded, 
a part of it" teiiitorv nuv be inilitaiih oicupied- goods 
belonging t<Mt oi to it> (iti/eiis nut bcMuzid and the like 
Thus in IH95 (b« it Untaui (♦rd^ ud a fled to land foiees at 
(\uint<> and to ocuipv the uiMotii Iioum and other govern 
ment Inuldings as an id oi Kpiisa! ig<imst Nna gua; 
again, in Ihol Ki nice (*?d(ii<i .i fleet to s(ize the isKoid ol 
Mjiilene, as an ai l of n pri'-al aiiainst I urkev and in 1908 
Holland oidend a squadron to sn/e two putflu \'ene/uelan 
vessels a.H an ael ot n piisd a j: mist \ em /in li ^ dlie jiersons 
of ofli(‘ials, and even oi piivaie iili/di^ ot tlu‘ delinquent 
vState aie possi)>Ie nbjiits i»t itpiisaK 'rims when in 1740 

* Philhinoro § Ua th tuonb r. awi it i*' lu ’^t'bv onierwl, tliat 

tinier m ( oun li of Mu h TtpnMtli» le irranted agnm-^t 

2U, lSfi 4 ‘ ‘Her Majenlv hiving ti« the f^hipt^ and /v of the 

termmwl to alfr rtl a<tne ) nij^r r f \11 the and (»f 

to her allj, Hi» Highnoft^ the bull in hit* aiihu or other* jnhvbjtu 
of the Otfoiiittii Taupire, for the pro iiithin in\ f hia countnea, tem 
t^Ktion of h)« domini*»ia lb< r donnt lon^, bo that Hir 

eneroaih mount and unpnuokwl ag Majt^tv •< uuu lavfuuv oei«e 
(ixmion of Hm Imnortal Maww ihe all ami go<Kh. oU' 

Kmpetor of Ml the Ru'iwas Her » Nn Lleudlsn Jonca in (?rrrfi «4 
Mamty i« thrrofw plfNaaeni. bv and VP* 163 

with the ftdviee of Hor IVivy ('ownoih * 800 aliove. 5 34 (n ) 
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the Empress Anne of Russia arresk'd without just cause 
Baron de Stackelberg, a natural horn Russian subject, wlio 
had, however, IxTOiut^ naturalised in PiUwSsia by entering the 
Prussian ser\iee, Frederick II. of Prussia seizt'd two Russian 
subjects by way of reprisal, and detained them until Stackel 
berg was liberated. But it must be emjihasised that the 
only act of reprisal admisjjible against loreign ollieials or 
citizens is arrest ; they must be treated, not lik(' eiinunals, 
but like hostages, and in no i ireumstrinee> ma\ they be 
executed or subjected to purii^hnuuit 
The rule tlut anj’tlung and eveiything b<‘Ionging to the 
delinquent State may be nude the olqeit of lepnsals has, 
howam^, exceptions, for instance, indiMduals enjovmg 
the privilege of exterritoriality wlnle abroad --ueli as heads 
of Kt<ites and diplonutie envoys, mav imA ‘ 1h‘ made the 
object of rcpusjils, altbouuh this has ou‘a>ioriall} l>»a n done 
in practice.^ In ieg<ird to another exception namelv 
public debts unainmitv does not exist tillai in theoi) oi 
in practice When FredeiKklJ ot Piussia in \iyj, hv uaj 
of negative reprisals for an alh'^ed injusiue ot Hiitish Pn/e 
tVnirts against J’russian subjects, seipustiati tl tlu (>avnu'nts 
of the Silesun loan due to Knghsli cieditois vjihmI Hiitain, 
m addition todenung that there wa'- a jiet eauM'lfu ri'piisals 
at all, maintained that public <lehts ina) not be nude the 
object of reprisals. English jurists and others, as ioi instance 
Vattel. agn‘e, hut (hTrnan VM’itt rs dissent 
§38. Reprisals ran bo or uf'gativi' Positive 

reprisals are such acts as would under ouliiun un uin 
stances involve an international dt-lincjuen< y. N<*gative 
repriaals consist m a nlusal to jKutoim such acts us are 
under ordinary cireumstanec's ohligMtory, siu h as tlu^ fulfil- 
ment of a treaty ohligalion or tlie payment of a debt, 

* Orolius, n. c 18, 5 Trondi lonhuifj Irxcdnch df* (houfn 

* thr r^porU^d in Marten#, VtrdtenM urn dn<t V^lhfruM un 

Caiwea , I. p 3*) ^Sf^'krtpg (MonthU Iteport of thn 

* See Vattel, n { 3i4 . Phillimore, PruH^ian Affuieiii) (d txponaFi, Janu- 

m. I 22, m contradistinction to ar\ IhOfd And and beak 

Heffter, § 111, n, 5. The rase in in Pnlihral Srump (^unriptly^ 48 
treated ni all ite doiaila in 8»tow, (1933), pp. 353 307 The diapute wa*i 
Tkt Silesian Ixtan and Frederirk the mailed in 175U #ee below, | i37 
Great (1015). 8eo aho Martens, b\ Great Britain fiayiug an indemnity 
Ca/um ciUkfU^ ii. pp. 07-108, and uf£20,(X)0 
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§ 39. Reprifialfci, be they positive or negative, must be in Eeprisals 
proportion to the wrong done, and to the amount of com- 
pulsion necessary to gel re paration.^ For instance, a State tioiSta. 
would not b(* ju^tiiied in ariesting, by wav of reprisal, 
thousands of foreign sul)jects living on its territory because 
their home Slate liad denit‘d justice to one of its subjects 
living abroad. But it would be justified in ordering its own 
courts to deny jusUee to all Mibjeets of tliat foreign State, 
or in ordering \U fl(*et to seize several ve.^scls sailing under 
the flag of that State, or in siN]>ending a commercial treaty 
with it. 

§ 40. A kind oi iX'prUal wliuli b called f iuhartjo must be Embarga 
spc(‘ully nH*ntion(‘d Tlu- t^^rm of Spaiu-'h origin means 
detention, but in Intemational l,a\^ it lias thr technical 
meaning of detent uui of •-liips in jMut Now. as by wav of 
n'prisal all acts, otiierwiM* illegal ma\ be performed, there 
is no doul)t tiait •^liips oi the <leliiH|Uint State may Im^ pre- 
vented fiom leaMiig tlu [x^n^ of tie* injurt'd State, for the 
purpose (if compelling the (b'liiKjucnt State to make repara- 
tion for the wrong flone 

But the impoitaiit prant i'- to di^iinciii^li nnlnmjo by way 
of replied fnun dct( ntion ot slnp^ f^r otluu’ miMin^. (i) It 
wauH toiinerly llu' piactuc. when war seemed imminent, for 
eacli eoufbelmg State to la\ an ouhnnjt) upon the mcivhant- 
ship^ of tlu‘ otlur in it^ ]>ort-, b\ w<iy (»1 antieijuitio i and 

* Tlu« rule ixpixvply uftiinuU O;/ t HvUt, u ^ a'.M ,V,u. Si>t? 

m I’urtUk* tl U (’lorts <*<•# /rUto Aii; 

ami tmnnanv. ,ii CC's l‘v a ' xt 

HlHi'Ciftl arUitmi trUuupU . InnMa/ I \nit uS i’nwf 

1927 nuis. i lu^i Na aau ,1 'Um 

Tiu» tnbuiml ImM rhU ihe n['i>n-*»]s ^ thus in Ks40 mt ahou*, § 31 

rr^oU^^tl torn tlmt l'> OiTinanv (ice'll Britain Uni in tmtMirgo on 

w<W ilK'gal. tth lliPH* ,in <iIv\iwun Sj, ilian Nhip**. U js oftm not eaaj 
la<'k of j>rn|Kntiaij tptw<ni tlm t.. *. 1 % Mhithoi rho UeUrUioii of ships 
sthcxiling of ftonU' ttoriuHn wohinTt* in o U-'Mi* a>- a ropriwil for the purpO’M? 
the ctmriM* of a fnintiei inonient in<l of ooiup^'lhi g rt'paranon, or ai an 
the exton«i VC invasion uf r«»rtM^m'<r anlK ii>alt*r\ Tlu^asun; tlt^igneU to 
tomlory. *Si**>, however, Mnipp m Bifililaie th<' viipture and confipca* 
iriVf.,ii.p 3rAAr\.nh*t*«hrk. turn of the incnn‘s merchant -sW 
p. 'MVJ, who arc Inith of the opinion intheeMi f war Urea kinjt out. 1 he 
Unit it ia imjxi*<hihle to Mhoiv that . lU'b. 233smQ> 

' pmportionalttv ^ ia a mi'^itne rule t<i hfMij tHpiivoeal ease; if war had not 
of Iniernat loiml Uivw. hihiwed. d would have been lotted 

* From l^iiitiniah I-ate ujhui a siici essful reprisal ; hut, 

im6«imr<]r« (barra inrl (< on war dui follow, it was rrlrv«en\ei> 
mtm Oxford Oiotmiiarv). On ^m- imated as a luvitile measure inrfw. 



Kepnsab 
to be pre- 
ceded by 
Negotia- 
tioiiB and 
to be 
stopped 
when Re- 
paration 
Hi made* 


142 COMPULSrVB MKAN8 OK SETTLEMENT [§ 41 

with a view to facilitatiiig capture and condemnation in the 
event of war breaking out ; but tliis practice is believed to 
bo obsolete, even when the conflicting States are not parties 
to Hague Convention VI.* (ii) Another kind of embargo is 
the so-caJIcd arrH de prince *- -that is, detention of foreign 
sliipa to prevent the spread of news of political nnixirtanco. 
And (iii) there is embargo arising out of tlie so-calied jiie 
angariae — that is, the right of a belligerent SliiU' to seize, 
and make use of, neutral property m ea.se of necessity, 
under the obligation to comjKuwate the neutral owner.*' 
These kinds of international embargo must not be con- 
founded with the so-called ciril embaigo of Knglisli Mum 
cipal Law *— namely, an ordiT of the sovereign to Knglisli 
ships not to leave EnglLsli jiorts.® 

§41. Like all other compulsive iikmu.'' of settling intei- 
national diflerences, reprisals are adinissibli' only aftei 
negotiatioas have Ix-en conducted in \iiui for the purfiose 
of obtaining reparation from the dcliiKiiient State.® In 
former times, when States used to autiiorise jiiivate indi- 
viduals to peifonn sja-cial reprisals, treaties of eoinineree 
and peace frequenth stipulated for a certain }aTiod of time, 
for instance* three or four months, to (“lajise aftii an upfili 
'cation for redress k'fore the grant of letters ol m.irque hy 
the injured State* Although with the (lisaj)|ieaian< e ol 
special reprisals this is now antiquated a iiMsonahle time 
for the {«?rformanee of reparation must even iiowadavs be 


^ § 102h, \%htr» tbf 

poRition in ’whvre 
'it'ntifHi VL dfj<H riMi Apph, i'- 

<b®((Ufk'Md 

* See Stock, Vertuch ilber UunHds 

uM Schijfahrts- Verlragf p 

Taumont, Ihdtonrmre unuer^el dt 
droU mar%l%me (1867), pp. 

Calvo, III. § 1277 ; I’rttiher > 

p 71ft ; Hoitiendorff, iv. pp. ftS-]04. 

» See below, S5 364-367. 

* Bee Pbr^imore, tii 5 26 ; Thf> 
WiUiam King f]817) 2 Wheat. 148, 
Bcott, CoHi, p. 4ft3, seems to he an 
American illustration of civil embargo. 

^ For reasons of national safety, as 
in ibe case of ships laden with (oal rm 
the occurrence of the stoppage of the 
coal mines in 1621 or 1626, see Frarm 


d fo V. /fe-r 1^127} I K B 
4r>8. and lloldNaurlh in I awQimrUrli^ 
(lylft), pp 12 42 I Ml 
an uiUTiiretation of tru' t«Tm ‘ ( rn 
baiK‘> ’ in fht* of 17».1 bcUw'cn 

iSwwien and tho rnittd States mc tho 
tasf* of The Kronfnnf A((*df 

and The Panjo d«’i(l(/iin 1032 . 

.t J, 2»i (lft32), pp S34di03 

* Bee the Sauldan bet^ieon 
Portugal and German^, liecided in 
1028 Kv a sp#H5jal arbhral tnbunal, 
where it was held tbab reprisals are 
illegal if they arc not jtire<*c<led by a 
fecpicet to remedy the allegi^ti injurr 
Annual DigeM, 1627-1628. Owe jJo 
360. 

* Bee Phillimore, di. ( 14 . 
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given. On the nthcr hand, reprisals must at once cease 
when the dtdinquent State makes the necessarj^ reparation. 
Individuals urn\sted must hi* set free, goods and ships seized 
must he handed l)«iek, (loeujiied territory must he evacuated, 
siisptuided treaties must again he put into force, and the 
like.' 


§ 42. Jl(*prisal^ in time* of peace must not he confounded 
with reprisals l)(‘t\u‘i‘n helligerenls. \Vhert‘as the former 
are resorted to tor ilie purpose of settling a conllict witliout 
going to war, the latter-^ are ret. illations m order to compel 
an enemy guill\ of a certain illegal act of warfare to compl)' 
with the laws oi war, 

§ 4d. Beinn* the a<‘('ej)tanee (»t tie* ohhgation of the 
(\)\’en<int ot tlie U^agiK* and of the (’harliT oj the Ignited 
Nati*>ns, .state*^ w’(‘ie entitled to havf‘ recourse to reprisals 
for such niteiiiaUonal dehnqueneie. a- thev thought not 
important enoiigli for a di'clai.ition of w^ai, )>ul too im- 
poitant to Iw* eiiiiieh o\erloolved. I’hat rejuisals were a 
nuigli means foi ihr settlement o[ diflerences, and that 
the institution of lejiiisals wimld gi\e. and li.id in the ])ast 
given. oeeaMon i()r abuse m ean* of a diftVrence hidween a 
powa'i'ful and a weak Mate eouM not he (h'liihd. On the 
other hand, in the ah^ence of a central authority alK>ve the^ 
.sovereign State'- wiii(*h ismld eompel a di‘lin(juent S^ate to 
make n*paration, the institution of repusais could vSv rrely 
lie aholislu'd. How far, li at all the institution of rejadsals 
and otiiei moth's eompulsne vettlenu'nt of disputes have 
hwn atfect^'d )>\ the Oliaiter ot the Tiiited Nations and by 
tho (ieiieiril Treat y for tlie I5<*nunciation of War is di'-oussed 
below Then* ajipears to bt* room ft»r flu* view that m> long 
as the renunciati(>n of tlie rigtu to use fona* is not ac^'orn- 
panied by an obligation t<i .'-nbmit ilispules to obligatory 
judicial sv^ttlemenl, and so hmg as there is no jcigf'ucy en- 
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* In tbe ca«e of rwsnen' of n»n 
tract dcbla olairneil fn>m the <io\oni' 
nieiit of one country l»y tho (JoM'm 
incnt of another country as* Iw-jiig .iuo 
to itii nationaJe, ruprtiiaU im'aoB 
of anned foreea i-tn. aorording to 
Article I of OonTetmon II., only l)e 
w^orted in the debtor State 


refill arbitration. or, ha\ nvg niwpVl 
d<H liiuY Ki\ e edoct to an award. 
For a di*ioussinn of this Ra^yue Con- 
vention SfCi* \oI I. § UKi ; and se® 
him'hcr Wilhanit m UiPfue, RfcutiL 

0 I pr- 3^^'- 
» See below, § 247, 

» S«'e below, §5 52a-52d and § 52i. 
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forcing complianot^ witli tiiat «l)ligfttiun and Mith tli« 
judicial decision given in puisnanw thereof, reprisalu not 
involving the use of foice must Ih> reeognistsl a*, a meoim ot 
onfoioing Intel national Law * 
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Codt^ \m 1400 1410 MartCM, n 105 HijlinO Mudtr^, pp 110 150 
vSuaroz. §§ 3'lH, 338 lie LouUr, n pp 207 211 K )lin, 12S 1.1*> 
--H)de, jj ^502- BaU, pp 112 llik-Kcitlia VShtiton pp t>27 t30 
Iieane, Ih Lou of t^l>elndt (ISTO), pp 45 is I muhiijo Dn man 

hJTie(lS82\ pp 37 07 h'lUlo, I)i^ Ilau^tptnodtn Ur mjgrmr$nUn I rud^n^ 
idocladrn (ISOI) and in ZI , lO {lOOfO, pp 175 HartTi, Ir 6/<>ci/* 
pac^Jiquf { l898)— l)u< rut q, Ht pr^sadie^ rn 5 w/j< de Patx ( 1 ), p]i 59 174 

— Hogan, Panjic Lloiiud* (IWS) ''OtWquHl h f (ocu^ muntnn/ ^l%8l 
Staudacber, Dif L nedinsblor}^ad*‘ \ f Odt J * ui pat i/n/t/t jlOlO 

and in Zl, 2S ^1919 U120}, pp lb lS2 Hilltr, /Hr hrttdrn.nHt)* kudt 
(1023) von Mirtit/ in / I II (lOU 1020)^ jip tint,:! Uuguc 
A 11 1027 V JB#jMiris ami Bck dutioiijv on tin ^nOji t of \rtiilr lOi, 
pp 80 03 ( amjwilla in iHriWt Mnrdinn, Is (10lt>). pp SI sO J5kirv in 
Z 0 \ , S (1938), pp 072 bsS 

§44 Before the innetienth (entiii\ l)ln(k,«le w,is i»nly 
known avS a mcasim hetvMtn h» lligi rent', ni tune of wai 
It was not until the second quarli i of the nmetei iitli o ritiiry 
that a so called {wcitie bits kade that i'<, a bhx kaile during 
time of peace- -w'as first resoiteil to as a conif)ulf.i\e menne 


' The Institute of fnloruational 
Law at lOf Oans session in 1931 <on 
eidered im (K>it byPohiis hkI nIopKd 
a Keeuluiiou f oncoming the ii'.o of 
repnaals m t nc of p^ at c At t onhng 
to the Iteeolution, rfpnsal'i involving 
aroiied force arc prohibited with the 
exception of action taken in Mclf- 
defence or in puniuance of properly 
aothonsed inlet national action More 
overrftocording to the Beeohition, ofen 
repnaala not mvoivmg the of tone 


nrt^ prohiUU*4i when t*Ttnpli'inc< mth 
thi hw tan he a4>*tin'<l h\ mcaM of 
pat iht B« nlr mt ill 7^ / , 3rd scr , 
15(1 93 1 ) pp 711 7 lb iSk a ai«o St rupp 
in /hf/uc 17 (J934) (1 ), pp. 

,5i>H,>72, Iwavaiff, IB (W4), pp, 
7<1H711, an<i hw P/id* pp, 623* 
fiU4, for an disunnuon , 

Nclimn m Z I , 29 (I93fi), pp 61 fi4» 
Si fcnadiH m ft / , Ird i^r , 17 (1936), 
pp 139 IfU 
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of settling an international difference. All casen of pacific 
blockade are cases either of intervention or of reprisals.^ 
The first case, one of intervention, hapj)ened in 1827, when, 
during the Greek insurrection, Great Britain, France, and 
liuAsia intervened in the interest of the independence of 
Greece an<i blockaded thoso parl^ of the Greek coast which 
were occupied by Turkish troops. Alth(»ugli this blockade 
led to the battle of Navarino, in whic^l) the Turkish fleet was 
destroyed, the l\>wors maintained, nevertheless, that they 
were not at war with Turkey.* In 1831, Franco blockrided 
the Tagus as an act of rf*prisal for tlie purpose of (‘xacting 
redress from lN)rtugal fur injuries sustained hy Freneli sub- 
jects* Great Britain and France, exercising intt mention 
fur the purfMise of making Holland coiiM-nt to the inde- 
pendence of revolting Belgium, bhxkadr'd the coast of 
Holland in 1833. Jn 1838. France hhKkadcd tlie jiorts of 
Mexico as an act rei)risil. but Mexico icpUcd with a 
declaration of war. ]ak(*wi‘^e an act of repri-^al, and in 
the same year, France blockaded the jnirts of Argentina ; 
and in 1845, eonj<fintl\ with(ireat Britain. France blockadeil 
the ports of Argentina a so<a)nd time. In 1850, in the cuui'se 
of her differen<‘es with (irc^re relative to Ihfti Pacitico,* 
Great Britain Idockaded the (irc« k p(^rt.<, but against (ireek* 


^ A I'v a Mat4* 

agatnat portion# of ju own UTnlcTy 
in rovolt 18 not a Mockad#* for th#' 
purpORO of aettliug international dif 
ff’rencc*. It haa, therofori'. in ilin'lf 
nothing to do with »nt<Tnativ*n il 
Imt is a inAtt4*r of mtonuil so 

l<»!ig am the StAto in question not 
claim the right tt> vith 

foreign veaaeU in purwiiAin’o of 
Oo raoro than a nominal pr»B Uma 
ticm not accompayfiied by an effinme 
blockade. Whenever in » ci\ il ‘^oottu t 
iho contealiiig parties are re* «>gtiL‘»cd 
aa hclUgcrent-a a hlockadr* provUiimd 
hy one or Iwah of them mwvi onmf»h 
^ith the principle# governing the law 
of blockade m innritiinc viar. in par- 
itcular with thtt requirement of elbn t 
ivenoaa. That requirement canmd Ih' 
i)3mnfed in the csai^e of hoetihticH ni»t 
accompanied W k rerogniiion of 
belligorenoy. \Vheii in Juno the 
Nationaliat Chinaaa Ooveminent 

VOL. n. 


mn,: fr in rornios.t ' mod a 
hlo'k.idc ol ih« on ♦•d by 

tlio i\»mmmust ito\<.riimoni iJrrat 
Unt on, tl < nitetl niul rfomc 

1 thor tounfiKs dodim d to rnogiij*.!* 
it as \ ili/i •►n tno tfnmnd thit it wjii 
ru I So< liuHftifi »f ,sttUc 

JhjHiUfunt*, 21 U'Utq. p ;U. See 
ll.m kvvt>rlh, \ t 1 7, pp et 
and bauterpacht. i?i 

yoiiOKii Ltiu vint7), pp. U»5-U>S. .\iid 
MH.* the (^fu^ytal y vumtiOH ' oio;«ihv 
raw plecidtxl bv the ti'enerid Claims 
t'omrnisMon hctwoni the I'nited 
and Mevno), ,1 

l02T.ltc2s, C.i>*e No, .*><> 2 , and th»> 
lommeiC thereon In l>iokin'Mm » 
j d , iM {K n. rr t^»'7s. 

* *rhe ftiuhas-^olors «d the Allied 
Vovern rctnaiiicil at Constantinople 
for 8onit time. See Hogan, op. c»C. 
p. 70. 

* See almve, § 35 
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vesseb only. Another case or intervention was the pooitic 
blockade instituted in 1860 by Sardinia, in aid of an insur- 
rection against the then Sicilian ports of Messina and Gaeta, 
but the foUowmg year saw the conversion of the pacific 
blockade into a war blockade. In 1862, (heat Britain, by 
way of reprisal for the plundering of a wrecked British 
merchantman, bloc>kaded the Brazilian port of Rio de 
Janeiro. The blockade of the island of Formosa by Franco 
during her dillerences with China in 1884, and that of the 
port of Menaiu by Franco during her dillerences w ith Siam 
in 1893, are likewise cases of reprisals. Gn (he other hand, 
ea.scs of intervention are the blockade of the Greek coa-st 
in 1880 by Great Britain, Austria-Hungarv, Gerniany, Italy, 
and Russia, for the purpose of preventing Gn‘ece from 
making war against Turkey ; aiul further, tlu> blockade of 
the island of Crete in 1897 by the united Powers. In 19(12, 
Great Britain, Germany, and Italy bliKkaded, by way of 
reprisal, the coast of Venezuel.i ' ; and in Aiuil 1913 Great 
Britain, Austria-Hungary, Germany, Fram-e (with a niandaU- 
from Russia), and Italy bloc-kaded Antivnri (Montenegro). 

In December 1916, during the First World War, the Allied 
Powers blockaded the coasts f»f Greece, not then a iMili- 
gerent, by way of reprisals for attacks liy Gieck forces on 
Allied troo[xs in Athens. Foreign neutral ships in lihs kadcd 
porks were allowed four days to depart.* 

Admuu' § 4.’5. No unanimity e.xists among iiiternalioiial lawyers as 
Pw-tfo* whether iiaeitic blockades are admissible aci-ording to 
BIockAdi-. the principles of International I^aw The latter ehwly 
forbid-s the seizure and seqiiestiation of vessels other than 
those of the blockiidivl State for attempting to hrt'ak a 
pacific blockade. What i.s control erted is whether accord- 
ing to International Law the coast of a State ma^- 1 hi block- 
aded at all in time of ]M*aco. From the tii-sit n^corded 
instance to the last, .several writers® of uuthprity have 


^ Thia blocka*}n, although repro- 
aeoted an & war kaclc »o that thu 
ingmw of foreign veasela might bo 
prerenteri, waa nererthcloija o«w*n- 
tlaUy a pacific blockade. iSeeHoOand 
in Law Quarterly Hitvkw, 10 (1003), 
p. t03; Farl. Fapom, Venezuela, 


No. 1 (1003). (’iTul, 130i 

* SfHj Tkr Timfa. I>ec4*ml)er 0, 
lOin. and AJ , 12 (lOtfi) p. 80«. 

• Sec* e.g., HautcfculUc, Dt* droiUi 
d (Us d^wnra de natiens neutm (2nd 
od., 185$)* ij. pp. 272-288. 
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denied that it can. On the other hand, many writers say 
that it may, differing among themselves only as to whether 
vessels sailing under the flag of third States could be pre- 
ventc‘d from entering (;r l(‘avhig ports under pacific blockade,^ 

TliO numerous cases of pacific blockade which occurred 
(luring the ninete<mth wmtury and since have, through 
ta(*it consent of Si^ites, eslahliNlied the admissibility of 
pacific blockades for the settleiueiit of political as well as 
of legal international rliffen^nees.- 

§ 40. It has already been stated that all writers agree Pacific 
that the blockading State has no right to s(*ize and seques* 
trate such ships of third States as try to break a pacific Veewla of 
bhK'kade. Apart from this, no unanimity exists t.. to theg|^*[^ 
position of shijis (d third State^ in d case of pacific blockade. 

Some writers^ maintain that t!u*y must respect the 
blockade, anti that tlie bh^cLulmg State has a right to stop 
those which try to break it. The vast majority of writers, 
liowevtT, deny such a right There is, m fact, no rule of 
InU'rnational Law which could establish such a right, as 
pacific (in contradistinction to bclligiTent ) olockade is merely 
a matter betwetui the contlicting parties. The declaration 
of the Institute of InUTnational Law in fa\t)iA’ of pacific 
blot‘kude contains. th<Tcfon\ the condition : ‘ Ta‘s navircs 
de pavilion etrangcr entrer librement maUre le 

lilocuH.' 

Practice has varied. Ih'fore IHoO, siiips of tliird States 
wore ex|MM’ted to respect a pacific ldwkaii(‘, and ^uch as 
tried to break it wutc seiztd and restored at the termination 


( T the blockade w itliuut com jx'iisat iiin. 1 luring the blockade 
of Greece in 1850 and IhSO, (Jn^ek ports were closed for 
Gi*eek shijw only, and othcr^^ were allowed to pass through. 


* The InMitui* of Itilornanoiml 
$tudio(i the qut^ttori m lSh7. and 

vot^l n (i(u)aration in favonr of tho 
adiniiiHibibty of bUvk.vt%s. 

8i»e Ammiff, {) pp. 2T5 301 

* It nmy Homo dt^y nwmry 
for au Knglinh conrt to c<m«clfr Uio 

of a piMafia undrr our 

MunicipaJ Lnw. BaUi (>t (Vwlxri/ o/ 
(190IK p. m) aUlw that 
* It waa tX the time of the 


Patiliv' Hlockadr of that an 

F.»gli.'<h irad^^r, if fonnbly debarred 
of *0 by tlo* lapl-ain of 

A UriUfch Tnrtii'of var forming part of 
tho blool^adiiig squadron, would 
abb* to ri’»* o ‘ damag?»i* against lum 
m an Knghsb (H»urt, despito the 
ofTioial doclaratvou of the HtK‘kade/ 
Obviowaiy thia vould not bo the oaae 
jf the paeid.' bloekade were pro- 
cUimeti m pursuance of a Statute. 

> See Heffter. § U2 ; Perda, § 30. 
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And the same was the case during the blockade of Crete in 
1897. When in 1937 Japan announced a blockade of tlie 
Chinese coast she expressly declared that the blockade 
applied only to Chinese vessels. ‘ On the other hand, when 
France instituted a blockade of Formosa in 1884 an<l tried 
to eriforoe it against ships of third States, Great Britain 
declared that a {mcilic blockade could not la* so enforced ; 
wherenjMWi France had to drop her intended e.stab!ishment 
of a p%cific blot;kade and consider herself at war with (*hina. 
And when, in 1902, Great Britain, Germany, and Italy 
institutcil a blockade against Venezuela, they deelanMl it a 
war blockade * because tliey intended to enforce it against 
vessels of third States.® 

§ 47. Theory and practice seem nowadays to agree that 
the shi})s of a Stete under [lacrlic blockade which try to 
break the blockade may be seized and setpicstrated. They 
may not be condemned and confiscated, hut must he r(*stor<*d 
at its termination. Thus, although the Powers which had 
instituted a blockade against Venezuela in ItW)2 «leelare<l it 
a war blockade, all Venezuelan public and private .shiiis 
seized were restored after the blockade was rais^sl. 

§ 48. Paelfie blockade is a measure of such serious con- 
sequences that (quite apart from the obligations of Mendn'rs 
of the United Nations under the Charter *) it can Is* jiistiticHl 
only after the failure of negotiation to .settle tlu' (jiu'stions 
in dispute. And further, as blockade, Isiing a \iolation 
of the territorial supromacy of tlw' blockaded .state, is 
prima fack of a hostile character, it is neees.sary for such 
State as intends in time of peace to blockade another State 
to notify its intention to the latter, and to fix the day and 
hour for the establishment of the blockade. And, thirdly, 

» No formal »tat« of war exiated at tially a pacific blockad|e baa already 
that time butwren China and Japan, been «U»d atiore. { ‘44. But the 
Doeitm^nU, 1837, p. 660. See also pacific blockades of Montenesro in 
Banger in ? «.V., H (1838), pp. 688- 1813 and of Greece In 1816 (referred 

704 ; Saiwliford m Diriflo Marilimo, to in § 44 above) ilere enforced 
February 1838; Cfhritjen in R.O., against shipe of third Sutea. See 
46 (1838). pp. 274-278. And see Falcke, U tfccw (1818). 

Spmiih GowmmetU v. Xorth of Eng- pp. 202 and 220. 

^ Jteaykip dmfang (1838), 64 » On the queetion of a Unitod 

T.LK. 862. Nations blookade see p. 148. 

* That this btookads was etsen- * Sea below, {| 62a-6Se. 
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although tho Declaration (jf Paris of 1856, enacting that a 
blockade to bo binding must be effective, concerns blockades 
in time ot war only, there can l)e no (ioul)t that pacific 
blockades ought likcwiM- to l)e effective. 

§49. Prior to the (.kjvenanl of the League, tlio Charter Value of 
of tho I'nited Nations, and the (leneral Treaty for the 
Itenunciation of War, the value ol pacific blockade h.s a 
means of non-ho.stile M-ttlernent of international differences 
was doubted by some wiitor.^. Otliei'h maintained, probably 
rightly, that the institution was of great value, Ije it as 
an act of ri’prisal f»r of inb'rventi(tu, ami that every measure 
which is suitable and calculated to prevent tho outbreak 
of war mu.'<t Ije welcomed. Kx))ericnce showed tb< i pacific 
blockade, although not imi\eiNally successful, vvas a measure 
of this kind.^ That it could gi\e, and had in the past given, 
ueeasion tor abuse in tli<' cas<‘ ot a diffeience between a 
.strong ami a weak Power, was no argument against it, a.s 
the same was valhl with legard to repiisaK and intervention 
in general, and e\en to war. Altbougli it is naturally a 
measuii’ which will scarccl\ In- made U'c of in the ease of 
a difference lM>twc<*n two powciful na\al States, it might 
lU'vertlieless find ujiphcation with success agaiuat a jxiwerful 
naval State if e.xcicised by the united navies of seieral 
Povsei'a,'® It is in this connect am that it constitutes a .wper 
instnimeiit of eolleetnc action tor cnloiciiig the olilig-oioii.s 
and prineiples of tin- 1 'barter. .As «vich ii * .in legitimately he 
u.sed liy or on behalf of the United Nations, not oiil’ against 
the offending State but .li.so iu relaimn to the shipping of 
third States MenilH-ns of the Uuiled Nations and. hy i irtiie 
of Article -^(6) of tlie ('li.vrter, non-member States. How 
far its Use has otheiwi.se heiui abolished or limited by the 
Charter or by the Ceiiend Tieatx for the Kemmciatinii of 
War i.s discusHcd Iwlow Probably the position is Imro the 
.same a« in the ca.se of n-prisals.^ 

‘ In only shout flve of the Uenty- I- -*t .-»«• f.' o wlirn it o cniployoti 
'itte ciuiM III rpsl or suppuel >h>' hy Uie liivst fowt-rs colK’tivwJy m 
hkxksdv luuityMil hy tlogan iii hi« their new »iio Riysin® chsraet«r oi 
inonogTftph in jui the the l^gwlAture of KurDf)e. . . * 

become wnrlUte, with the nwult thcit , ^ and 5 

war broke out ^ 

* Mee WeetJIake* ii p. 18: ‘The • Siwabove»S«. 
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Sw the litmture quoted above in vol. i. at the commenooment of § 134. 

§ 60. Interwntioii as a iuean.s of settling international 
differtnicos i.s only a siK*cial kind of intervention in general, 
which hits already Intni discussed.* [t eonsist.s in the 
dictatorial interforence (*f a thin! Static* in a difft'retjce 
between two State.s, for the puriioso of .si'ttling the differento 
in tiie way deniaiuhnl hy the interveniing State. 'I'his 
dictatorial interference takes plate for the pnrposi' of 
exercising compulsion upon one or both of the jmrties in 
conHict, and must he distinguished from sueh an attitude 
of a State as makes it a party to the eoutlict. An inter- 
vention, for instance, takes place when, although tw(» States 
in conflict have made up their minds to fight it out in war, 
a third State dictatoriully requests them to .settle their 
dispute tlirough arbitration. Intervention in the form of 
dictatorial interference must, further, he di.stinguishi'd 
from efforts, of a State directed to inducing the States in 
conflict to settle their difference amicably, such as {trofferiiig 
its good offices or mediation, or giving fricmlly advice.- 

§ 51. Intervention in a difference hotwis-n two States 
takes the form of a communication to one or both of the 
conflicting States with a dictatorial request for the settle- 
ment of the conflict in a certain way ; for iastanee, by 
arbitration, or by the acceptance of certain terms. One 
State may intervene alone, or several Stjite.s may intervene 
collectively. Of sfiecial importance are the collective inter- 
ventions exercised by several great Powers in Uio interest 
of the balance of power and of humanity.® The ndation 


‘ See ebove, vol, j. 134-1.18. 
See also InUrmrdim in InUr- 

naiicnal Law (192!), coutHiniug a 
valu&bte bibliograpby ; Widmer, Ihr 
Zmng im Volkmuiu (1936), pp. 
91422; WinfieWin Rr. 19224923, 
m 130449, ftnd 1924, pp, 149462; 

§62; Potter in Uagut 
StuMml, 1930 (ii.), p^. 668 671. 


* For An fr»)bilnUon ol 

Inl^Tvcution m th^ iiiternAl or ox* 
tmal affairs of th4 (‘ontr*cting 
PttrtiftA 64*0 the Rdativo to 

Non*Infmfrition «ign4«l on l>wm- 
bt-r 23, 1036, at the lnior*Amct{cftU 
Peac« Omfer^npo : JMuminU, 1936, 
p.5H4, 

• shove, voL i, §} 136, 137. 
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of iuUTvention tu the Charter u{ the United Nations is 
discuHsed below,^ 

§ 62* Intervention in a difference between two States 'I'irae of 
can take place at ativ time from the moment a conflict 
tariscH till the moment it is settled, and even immediately 
after the Hottleinent. In many f*ases interventions have 
taken pla<*e IxTore tin* outbreak ot war between two States^ 
for the |nir}K}se (if })re\('nlin[i war. in other eases third 
States have inU^veued during a war which had broken out 
in conwjquenee of a (‘onfliet,^ 


VI 

{’OMP(’I>’IVK MEANS OF SETTLEMENT AS BETWEEN 
MEMBEKS OF THE rMTEO N VTIONS 

Hjivliunrnh. F^^ur lu I'm ^ inVl) (» rtIrxK uinl Hanibr^i, pp 102 107, 

2*17 Ki'bfii, J hf I iu / /O I ' t ; \ U0'»Ob pp. 3l»u.371~ 

Mi‘N’«ir in Ob Ot.-* i»jv. II I'Lb.'. j»]> 20 70 Laut<rp>i.ht in .4 J., 

27 (1‘KU)* ]ip ri Ml K-r>/, }' /» n (l‘U7), pp S72 sTO KoLdi, ifci 
12 (BMKk pp 7S:{ 70t. I. />V. Jl OMlui pp ♦,!: 1,74 And 

tho hOrUiin* eiO b< ^rmi 'Tu^ , 1 : 72'J m t!« puny ling edition 

§ AIM, rnder the Cosenant <'f the ]*»eague of Nations theForeeand 
question of the U'^e of i ninjail^ne mean^ of settlcju.mt as 
between the MendM-rs tlie l*cagur was eoinnlitatt and imderthe 
rendered uncertain by two fm tor^ : In the tirsl iii'-taiuv the 
Covenant did not abMilutely proluliit recourse lo ^ ai In 
some eases it left intact the* riglit to reM>rt to war a*' a rule 
it merely interposed a ]iroe<Hlmal dela} b\ la\nu! ilin\iL in 
Article 12, that, should there ariM' between MeinhtTs of the 
League a dispute likely to lead W n riqdme, the\ will submit 
it either Vbilration or judicial settlement or eiupiiTy 
by tlie (Vnincil and that they will not resort to w ir until 
three niontlis aft»T the award of the arbitrators or the judicial 
decision or the r«qa)rt of the Council. ' irthenuvu’e, under 
Article 16, it hound the Members of tlie League not to go to 

* below, ^ 52c ef » right . »iul all other detail* 

* With U> tb® question rt i^mrenimg intervention, the leader 

th* right 0? iiitarvintttion, the ad- m«*t he ndcntii to \ol ' 
mia»iba$ty i>f rntrrVeittiorv in drtauU 138. 
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war against a State which complies with the imanimous 
recommendation of the Council or the Assembly Secondly, 
such Toatiictions and prohibitions as the Covenant inifMtsed 
in this sphere vveie limited to resoit to uvr Thej loft ojH'n 
the question of recoui-so to force short of war Although 
subsequently organs of the U'ague made jiionouncemenlB 
to the ofltxl that the use of force not amounting to war was 
not necessarilv compatible with the Covenant aiul that acts 
of foioe not accompanying a dcclaiation of war louhl iicvei- 
theless constitute war in violation of the Coven int. the 
resulting position was far from clear ’ The Charter seems 


to leav'C no loom for doubt on 

' After the bt^mhonlint nt tiiid iitu 
pntion ot Ctirfvi tv ItaU in a 
OoimiiiHsiim of JijnstH apjNimtMl hv 
the <.\*mi il gave the tulhumg 
opimttn ‘ ( m rnve nieasunc* ^^ \ u h 
are not mten<I<Hi to icmnUtute a fs of 
vvar inav or may rut be tons^tent 
with the provisions of Arliihs 11 to 
15 of the r ovenant, and it h fn th^ 

O unul, when the dispnt# has beta 
aubmitted but, totke uU inuiudint* Iv, 
havuig due ngard ill the tirtuni 
atanre<t of tie rase fmd of tie natun 
of the mtasiinih adeptod, vhtth»r it 
ahouid rt»onimfiid tht maintt j >4nf < 
or the vvithdmwul ot Mu<h iiu vuir«s 
{Off J . pp' 5 >7, and h ) 
5 ( 192 - 1 ) pp 1^1 N< fikoUiUin 
t yU»21', pp bU tVmwill 
Kvans J fif I*ffguf lomi tl Arfutv 
(1920), pp H2 ( li dt \ I 'ttht r m 
Ji / , kd HfT (P*24) p M) In 
ronnectn n with tit* in\a*'if)a if Mm 
chum bv Iti])an in th* Ik pr rt 
of the AsminbU, althi ugh having no 
doubt timt tht vdion «f lapin wan 
fontrnrj to the t ovtinnt an i thit it 
wa« iTicumlxi rit «j»on the Mf rnlw rs t f 
the I^eague u >t to rccttgiust the Hitua 
tion thu4t brought about, dotlartd 
that * thia h not a ease in w hit h rmf 
roiintf) ha« flf r I IK d wai on anorthcr 
coiinti^ without prcvinuiK exhaust 
ing the opj rtunitiea for rrnriliati<n 
providwl m the Cov^'nant <f thi 
liCUffuc of Nations (see ^ rtlaa iff the 
Sain Kdition of thia vfdume and 
l^uterpaeht m 1 »/ , 2h (k)34), pp 
4^60) On the other hand, when in 
1935 Italy, without diulanrig war, 
mTodad Abysaima, the f’ouncH of thii 


tlio subjt'ct 

Ia igin nppi \td a n p« rt in whuh it 
Viii.s statMl that Italv his 
t WHi in vndiiti I < f itn lovcnnntti 
umler \rt«h 12 f tin (\\truint aiul 
that ‘it IS n )t ij(< that wai 

«houhl have Inui f rrualK dulaicil 
t I \ftn h It) to lx vj |! In if)|i ^ 
t* th< !♦ d VlvsiJiniari w ir ind tiu 
yr KtilinvTH Wf it thi luufue mc 
‘' vhs r TifUti Hill * li 

*utn iifUi fi » Mmdil 

stATinn J * r* f lit It tih pttH liuiit 

li Vinti IfiK \ tjr 10 ?" I I? (IS 

Uf KI / t rninht i ({/n r t n it\<i U If 
ir itintrn it if M ♦?S) N 4H/ Unit 
wit/ in / » I I f I M Ji pj» "nil S02 
tin if 1 1 I pp I (2 

M npl Mn 1 / >0 1 pj, | , "if 

Uih n, / , pp sus? '^tun th^ 
pp !s‘»2tM, 'Njxr rr t tl iPi}7) 
j)p 1)14 i»U '^tripp in A fr it 

(Ib?7' pp 117) lir IK II n^ . f 
rdfvmt duinmnN sm 
Mb' VI t n li I 

lb (lOt^'i), ju^/iftn I / . to iPHb) 
SuppI pp 1 ')7 ) A lumilir finding 
wangiv# n in l'i?7 whf n f ij an ii v ideil 

< him Ih< Vsv rnbJv^ nppmud till 

UejNirt f f thf \d\ r\ i ar I rn 
<'onimittex KUling thj the mtnn of 
fa|.Min ww mt m the Wia 

< it her t f I xmting levnd fiiAtruinf nt*« or 

on that of ihi rjj,ht f ^If defr nt e and 
tint li wais t lU? At^ to lajmn'a 
obligation undir tin? Nine fN^wfr 
Inatv of IU22 and thf PaU of Pana 
(V'r Ojr J , SappI No 177, 

p 42 Si e also Mandefeloh in / o V„ 
M (19*1«), pp HiJMt, ihn m f?f., 
3irrl wr, lb (1928), pp 371404. 
nir/jtien m /i 0 , ttl pp 329- 
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Article 2 of the (^haiter, which giv^es expreBsion to its 
PnaoiploH, lays down that ‘ all MciTib«n'fl shall settle their 
intonmtional disputes l)y pcacc'ful iiu^ans in such a manner 
that inU'rnatioiial p<‘a<‘f‘ uud sccmitv, and justice, are not 
endangered. ^ It tlien pto<‘ee<ls to pr(*vidc, more specifically, 
that * all Members sluill refiain in their international rela- 
turns from the* tbn'at ()r use of force against the territorial 
integrity or ]>(jlitical indejumdeiu e <»f any state, or in any 
other manner inconsistent wit!) the Purpo.ses of the United 
Nations. *' 7'b(‘ isimprehen^-ivenes^ r)f tln^-e [irovisions can 
hardly Ik* sur|>assed The o!»ligation extends not only to 
the use ot fon e, but also t<» tl)i<*ats oi force. The expression 
‘ for<*e ’ is TiMsl in its ordinal \ <*onnutatiou as lelciring to 
anuffl fru'ce as di'^tingni^lu d fioin cffjnornic or political 
pressure In ta(t tiie Prcainl>l(^ 1o the ('baiter lefer^^ t’T) the 
aceeptnnee ot the pinuiplc that ‘ unud force shall not be 
Used, save in th<‘ < onunon inten si ^ The prohibition of 
resort to ftitoe or tbnsds of fone applu's only to the inter- 
national relations ot St itC'^, i# to (hs])utes as between 
State and State ^ This means ih it it (ha^s not apply to force 
iHcd bv the State in the ujujse ol n vimI war and. in par- 
licular for the suj>pfession of *1 i<*\oll wliu^h hat broken out 
within itsterritor\ On tlie other liand a dispute arising out 
of rebellion ol that natuieimu beiome one ot an inters dional 
character when the seeding tenuor} lias hetm iciog »se<k 
however pio\ isionath anil impejhctl\, the paieiit State 
ot when recognilum, in .n cordanee witli tlie re(pi*reinents 
of International [.aw, has Ikhu manled to the rebellious 
province by a nunilHU* wf States ot sulhcient inijxwtance. 
This was prolmtilv the p^^sitiou wlien thi‘ Sianuity Council, 


\\ huMl \i\ I'MMrtttuk »! 

FiulwtfxU thf* VhsumuMv !njin*i the < 
t»a<i voir m \ . >lati' n t HN 

O'lui.nant mnd tint ^is thi' xcp Jt "ho 
hftd If tho 

wortliuji Ilf thp noHoinOftn »*f tht 
it {O^. J , p w h 
U\ rh.n the h r tho 

'‘’ctmUhm wfts Hii(«;kus txlu^l e* 
^ahmit U) Uki pnx\s!ur»' i»f iho 
t‘^n#irnaLia flonT*vcr, th*' 
miwt rtMiU in wniunititm ’soih thiit 
ef the Aittietnbly to i»h»rh tt rrfi’iv. ah i 


nhi h t »rui th i had lailtsl to 

I'KfT'i \04 Jo L* t tho('n\ona«t ami 
Oil Ta I ^ t X< V noal motion 

i M A) " ’lo *, I \h I'lhi r n u! prt'\ iou‘'h 
t ntf ’ I f tl ( Vi iin il S<‘i‘ al 

JM * PP 

s Artuh : <0 

1" thu^* no qut"»tioti ol 
inti nn‘ti*nuU rtdaljon’^ ' w a wn- 
hotwisn a St »to Ami an 
tiidiMiluAl of foRMsm nationabty 
rt^«ld» nw. 
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notwithstanding objections and doubts expressed by Holland 
and some other countries, assumed, in 1947, jurisdiction in 
the dispute between Holland and the Republic of Indonesia 
and when it called upon both parties to cease hostilities and 
to settle their dispute by arbitration or other peaceful 
means.^ Neither is the obligation nt>t to resort to force or 
threats of force limited by the words ‘ against the toiTitoriai 
integrity or political mdejKmdence ol any State ’ TeiTitorial 
integiity, especially where coupled witli * political independ- 
ence,' IS sjTionymous with toriitorial uniolability Thus a 
State would be acting in lireach of its obligations undei the 
Charter if it were to imade or comimt an act ot force wiihin 


the territory of anotlier State, in anticipation of an alleged 
impending attack or in order to obtain redres'- without the 
intention of interfering pernian(mtl\ with the teiiitonal 
integrity of that SUte ^ The prohibition of |Miagra|»li 1 ih 
absolute except with legard to the use ot fort c in fulfilment of 
the obligations to give effect to the ('haitci or in pursuaiue 
of action in self-defence consistently with the proMsions 
of Article 51 of the Charter discusse<l in the following 


Keif 

defence 

end 

Resort to 
Force 
under 
the 

Oherter 


Section. 

§ 52aa Tlic right of self defence against pluMcal aitack 
must be rcgardetl as a natural nglit Ixdli of indnuluals and 


* tSee above, 5 Ami hee V X 
l)oo S/U7 and Ofluuil herordi of ih 
•Sf/cunly Comnl, St(oid UUT, 

Xo 67 The Linjrp wlj'vli \prcenient, 
mgned at Bvttivia in MamIi IS 17, 
between the NothtrlamN ami thf 
Rctpublic of Indoiu^na pioprrlv 
rpgarrJed as conHtitutinp a r<qtii‘‘iu 
degree of recognition bv th( pinirt 
State In addition IndoiifRta wa'v 
rccogmaed hy India, 'ViiKtralii, and 
some othiT Stat#*«i The refennee to 
the * Hepubhe of Indonesia in the 
Re«f>lutirjDft of the Secunfy CViuncil 
did not necemrily <orwtitnt<» formal 
recognition by the Tniti'd Nationn 
See Roeenne m R T , 26 ( 10 tft), p 4 12 
In c<jnnertiOTi with the Iio^tiljtie» 
wageri by certain Arab Staten in I04S 
agam!»t Israel aubneqiwnt to the ter 
mination of the Bntmh mandatf in 
1046, the Resolution of the (knonl 
Amemhly reeogmemg, in effect, ita 
mdependenca, and the recognition of 


the now st^Tt* Ia i nundxr nf dhir 
Stitiv. ji w u nnintflimd Hut the 
aotnm of tin \rd) S( not in 

icnidinu 'vith thru ubligatoMis 
und<r thf OlwirUr iintwithitamliiip 
thiir Tf fuHnI ii) iitogruM tlw Sint( (1 
Nnrl On Julv 17, IMIS, thOu UMt\ 
(Vufird n|oj)t<d i K< ‘-ohition ih cl *r 
mg, i7d^r ntia^ that the hifuiiion in 
(fTistiTutid a thiiat to 
fH i(( and thit thf tuliiro to romplv 
with the rrnmunfpdatjfmH of the 
Sicuritv Oouncil w<»uld n|m>unt to the 
exwtf lu i of a broai h of t Hr fK a<^o in tlio 
uenoe of (’htt|iter VH of |he (’barter 

* It apiw irs that thn words ‘ the 
ternt<;ml mU‘gnty and pfihtual m 
defxndenfc’ wire ad<le<I at the C’on 
ffnme of San Franilsco at the 
instance fd •iomc smaller StaU*» a 
reminder that ex<<-«s phoiaion may 
lY^ult in weakening the intended 
object of the Jaw 

• Ki*e below, $ f» 2 / 6 . 
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of States, and Article 61 of the Charter recognises it as 
such in relation to the latter. It lays down as follows : — 

Notliing in the prosout Charter shall impair the inherent right 
of individual or oolleoliva^ self-defenec if an armed attack occurs 
against a Member of the United Nations, until the Security Council 
has taken the measures neees‘iaiy to niaintain international peace 
iin<l security. Measures taken by Members in the exercise of this 
right oi selt-d**fenee shall be immediilely reported to the Security 
(\>uncil and ‘‘hall nut in any way affeet tlu* authority and responsi- 
bility of the S<*(‘unty (’oum il under the present Charter to take 
at any time such aetiuu as it deem- iu‘e<*-s,n\ m ord^u to maintain 
oi restore international peaci* and securitv. 

It will 1)0 noted that, in a sons<‘, Article 51 enlarges the 
riglit of self-<lefenee as usually understood and tlie corre- 
sponding right of recourse to force by authorising both 
individind .oul collective sell -defence.^ This means that a 
Member of the United Nations is |>(‘rinitted to have recourse 
to action in self-defence not only ^^hon it is itself the object 
of armed attack, but also when such attack is directed 
against any other Slate or States whoa(‘ safety and independ- 
en<*e are deemed vital to the safety and independence of the 
State thus resisting -or participating in forcible resistance 
to- -the aggressor.*-’ Such extension of the notion of self- 


‘ As nghtl\ ptuntod nut tv Pm 
tVtssur {Thr I,tih nj tUi I h^fni 

Stiiwm (I9r»0), p 7Ui!i no (iiuit legul 
eouat^quoiK V" from thf‘ ilv^igiiatiou 
of the njrht of si’ll an ‘in 

henmt ’ right. Houovor, it i*' piojw^i 
for the lof 5 i'<Kitor in tho pu.imhle to 
thn hv» anti ol’!^n\ht.T»* to Vl^v Inn 
Kiiagt' explaining tho inirotlnction of 
]K»ruuhi»ivc, ainl t‘\v<'ptK*nah rnlvn 
apparently ih'ro^^atiufr Iroin the fuinla 
iTiontAl foaturca of the le^al 
Self-help lb an e\i.e\)tion to tin i'nh*n e 
meat ut the la>v by the coinimimt v . 

* The aiibmission in the text wnniis, 
on tho face of it, to bo at >ftnanie 
with tho terms of Artirie 51 \ihioh 
pormita action in Holf defeiire only it 
an armfsi attack oeoura ftjrainst ‘ a 
Member of the Tnitcd NationN ’ The 
bint/ory of the draft mg of thi^ Article 
doea not diai^lom' any intentional 
limitation a« iwHimingly suggobk'd by 
tho text in the eenao that the 


iUa< k mu-%t Against the U‘mto^>^ 
vh<*thiT iiT'dtT tho i^o'vuignty or 
aitual control oi a MemU^- of the 
L nitrd Xatioii'i. It la possilk that an 
,iruuHl attack aguinbt a non-Meiuher 
MviU’ nia\ be m fact an ^ m effect an 
armed atuiek aizamst a Member State, 
'fie phraMng ot Article 51, tmlesid 
it 1 ** the n-sult of an inotlvertence, 
su«grsta that it was due to the 
assumption that racmberblup of the 
Unitid X itions would be practically 
uiuvers»,'il. It will K' noted that the 
Xorth Vtlantio Tivaty (see bclow% 
p. 157), w Inch le a triMty f*ir the organ- 
iwition of collective selbdcfence ni 
a<Hvn.lance with Article ^51, includes 
siirnaton w ho, at the time of eiginng 
the Treaty, wen* not Memlvers c»f the 
rnited Nations. It will also be noteil 
that Article 51, again perhaps in- 
advertcntlv, jK'nints recourse to self- 
defence only to Members of the 
United Nations. As the Charter, in 
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defence is a proper expression of the ultimate identity of 
interest of the international conmiunity in the proservatitm 
of peace. It is also a practical rticogiiition of the fact that -- 
in the absence of an effective machinery of the I’nitcd 
Nations for the supp^e.s^ion of acts of aggrcs-sion unless 
such right of collective self-defence i.s rccogni.scd the <loor 
is o|)en for piecemeal annihilation of vii'tims of aggression 
by a State or States intent upon the domination of the 
world In that sense collective self-dcfcnoi* is no moic than 
rationally ccmccived individual self-ikdcnce i 

On the other hand, the Charter coniines (he light of armed 
self-defence to the ca.se of an armed attack as distinguished 
from anticipated attack or from \ariou.s forms of unfriendly 
conduct falling short of armed attack '•* Aloreoicr, the right 
to use force in self-defence is ])crmittcd only for so long as 
the Security Council has not taki'ii the necessary steps to 
maintain or restore uitemational }>oaoe and sei iirit v . Kroin 
that point of view it is an ovceptional right although its 
theoretically exceptional character must tend to assum*‘ the 
complexion of normalcy under a Charter Mlmdi, bciMusc of 
the requirement of unanimity of tlic permanent Members, 
renders difitcult or improbable the efieetive fulfilment of its 
primary function on the part of the Sceurit \ Coiuieil.-* It 
is for the latter reason that im}H)rt!Hit multilateral tieatics 
of a regional or similar char<M*ter have bisui concluded since 
the Secoml World War for the purpose of .iftirining and 
making effective the right of collective sclf-defeiiei'. Of 
these the most significant is the North Athiiitie Treaty 

2(6), uj><<n th^ latter that a of ihr pro- 

tho obhgatron to ensuri* that non (onAcntion rtlaiing to tho 

Mf^rnbers a<t in atcordaiicf^ with th** intr*n)ntionfll rtyuUfiouof production 
principles the C^iartor in <w) far (m of atomic eiHrtiv iiyghl he of such a 
thw irt nece^iRary for raainfammg inUr j^rane < hanw^tcr ha to mn to the 
national pcaco and and m right i>f hU defence iimlcr Artkie 51 

the Charter therefore in fsu* (h*odrkh and Haifibrn, p 

effect, corresponding obligAtiorw 11 jjon It u« doabtftd whether anv mk^h en* 
Oon-MoiniK i , it is difficult how Urgement ot thr purport of Article 51 
it could deny to th^m the right to could take phirc h\ % mcthiMl other 
action in self-defence, than an etpreas treaty prf> visum of 

* For a different view w Kelsen, that cfTet^t Xf ither is there auffioient 

The Lauf nj the Vnttfd Natume (1950), warrant for enlarging tlie conception 
PP* 797 . of «wlf-defencc «o as U) include tho 

• It WM soggetted in the first Monnw Doctrine. 

Keport of the Atomic Energy Com- * See below, ^ 52/i/ 
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conoludod in Washington on April 4, 1949, between Belgium, 
Oanada, Denmark, hranoe, Ireland, Italy, Luxembourg, the 
Netherlands, Norway, I'ortugul, Great Britain and the 
United States of Aiueric'a Article oof that Treaty provides 
as follows - 

lli<‘ I artirs agrrt* th«it iiti .iriiiof] <ilia<‘k apdiu?l our or more of 
them in Luro|»<> <jr Nortli Afu»*ri(ti ‘-htill hr considered an attack 
again^'^t tlnuu all , and rori‘^M|uoiitly tiiey agree that if such an 
nmuMl altark on nr., inuIi u{ tiiuu, in ixcrcise of the right <»f 
individual or ('o11<mu\» self-(U fenri occtgru'^td Ijy Article 51 of 
the ( hait#*r ot tlie I nit< d NatjOJl^, \m 11 tin Party or Particj^ 
s*» attaokt‘d by takiUL' foitiivMtiK iiidi\iduai{> and in conceit with 
other Part lOf®, mu h a( t uni ,i •» it «!( ♦ ik ( f ^‘sar^ . me lurliu" the use 
ol aimed force, to rt and uioutam tlu security ol the North 
Atliuitu area, 

‘\ny sruu'd \tl cc k and ill iu« i‘^ui< • take n a rc'^ult there- 
of shall imnu'fliatelv Is rtjH*rted tu the Security C’ouncil. Such 
nuM,sures shali Hr ttuniii*at< d win u tin S cunt v (\>unril has taken 
the lucai-ures ne('**'^uv \s» aiul inami im mternutional 

[leacT and secu^t^ ^ 

Although partaking in a \* rv way of the nature of a 

regional agrtHunent, the North Atlantic Pact in primarily an 
asHOciation of States oiginisi^d thnuigh the Nofth Atlantic 
(>)uncil and a Military (kunmittic,- foi the purpose of col- 
lective self*(hdVnct\ 'Phe right of !Mtmbers of the '‘"nited 
Nations t^> jmepaie in aihanci for udlecthe defe*o is 
implicit in tluur right tt) ha\c iecour.sc to collective defence^ 
Provisions nimibir to tho,>e of the Xoith Atlantic Treaty are 
contained in Articles 4 and 5 of llic Tri‘aty of PIconomic, 
Social and Gultural (kdlalHuatuin and Gollectn e Stdf- Defence 


* For tho Imnifurc on tlic ’fo u^ 

^ Aho\e, \r. IIH. S<‘<' nunUiK 

Ka!ijar\j ftiid Wilcox in t / . H 

(U149), UJVi W»*V ; VttU Klc:bn% 

pp. IHWI 67S 

* For tho tuinp'niOnu /in»l t4 nn«<. 1 1 

rTfcrcnce of theino «r*4« thr* toin 

muuif|wo puhiiahiMi on 

in 44 (IDWRU, {> 

* TVii' ohjf^etion In this and similar 

trnaticsi on the orgniiiMtion of collect 
ive b of « poUtual rslher 

than of a. tiAUim maamuch aa t hc> 


n>i\ !• int< 1 j»u tul AS impb mg n lack 
oi m thi lapacitv of the 

s. 4urUv (onnul Xo assist rllcctively 
\\ \nUm‘' a,:i»rt‘K«.von, For the 
text of th< j on 

.Lumar% h\ ^^Met K«ssii\ 

Aivl ftlit , in in mc<»inpatiluljti N 
twinn ihc rth Atlftntic Pact and 
the ('hart! r ( I ih* United Nations 
htnmh »>4i/ 3 (Oei), 

ym HH) Ui*> Hnt w PiH'kett, THf 
\*rth Atianhc Trtaty, ihr 
Pijfi thi CharUr of ihf Vmied 
SatwH^ (llk'ie). 
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signed on March 17, 1948, at Brussels between Belgium, 
France, Luxembourg, Holland and Groat Britain, as well as 
in Article 3 of the Inter-Amorioan Treaty of Keoiproool 
Assistance signed on September 2, 1947,’^ in Rio de Janeiro * 
and in Articles 24 and 25 of the Bogota Charter of the 
Organisation of American States of May 2, 1 948.* However, 
while the operation of the Brussels Treaty is limited to the 
ease of armed attack in Europe, the Treaty of Rio de Janeiro 
covers wide areas stretching to the Kortli and South Poles 
and embracing regions coterminous with large parts of the 
high seas and defined in detail in Article 4 of the Treaty 
It lays down that its provisions relating to self-defence shall 
take effect if aniied a< tack occurs w ithin the region defined in 
the Treaty or within the temtory of an American Stati' It 
combines the features of an organi.sation for self-defence 
with that of a regional arrangement in the sense of the 
Charter * ina.smuch as it binds the Parties to send informa- 
tion to the Security Council, not only w ith regard to measures 
undertaken for collective self-defence as jmivided in Article 
54 of the Charter, but also with regaid to measures con 
templated for that purpose. 

The fact*tbat in the various treaties referrcil to above 
meticulous care has been taken to presi'rve the authority 
and the responsibility of the Securit}’ Couueil cannot Ije 
regarded as a mere gesture in a period in which, owing to 
the political divisions of the world, the effecti\ene.Hs of the 
Council in discharging its re8iM>ii.sibilitjes under the Cliart«*r 
is considerably limited. The pro|W)8ition must be regardeil 
as fundamental that, assuming that the Heourity Council 
ctui act effectively, it bears the jiriinarj- responsibility for 


* For the text Mi»c. No 2 

{1948h Cmd. 7367; Iniernatwnnl 
Orgamzatum^ 2 (I&4H), p 427; I L Q. 
2 (1^48), p 150. See alfto Agm^ment 
of Decemfier 21, 1940, ooncoriung the 
sUttiB of of the armed forcee 

of the Broeeeh 'freaty Powers • Mj«c 
1960^1. Cmd. 7868, and Diplomatic 
Privileges (BniaftaU Treaty Permanent 
CominiJieioKi) (Amomlment No. 2), 
Order m Counoil, 1949 [No. 2190). 

* See AJ,, 43 (1949), Suppl. p. 63. 
See aleo Fenwiok„ tW., 43 (1949), 


pp 31 2 316, and K un/ , i/jid , 4 1 ( 1 94 7 ), 
pp 872 870, and 42 (m% pp 111 
120 See alao Fiennlin in Heittfta 
Pfruana d*rf<ho inJterrmt tonal ^ 10 
{19»0), pp 3 36 

* Ft^r the text Hf'i* fhiihltn of 

IS (I0l8h pp 067 673, 
and (nierntUtOitnl ( on^tltaiton^ Jvme, 
1948, No 412 (with touimcnt l»y 
Sander^), Inlrrnahumtl Orgamziihon, 
2 (1948), p 586. 

* Sese alK»ve. § 25pd 
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ensuring the peace. This nieann in particular that, under 
that asaumption, it ia for the Security Council — and not for 
the State or States exercising the right of self-defence— to 
decide whether measures wiiich are necessary and sufficient 
for the inainleiianee of peace and security have been taken 
by the Cxjuncil.^ Similarly, once action in self-defence has 
been taken, it is for the Council to pass judgment, whenever 
necessary, on whether recourse to action in self-defence— and 
the ext<mt of such aclitm nwi-. justified in the eiroumstancos. 
It does not follow from the character af tlio right of self- 
defence eoncei\«‘(l a^ an inherent, a natural, right— that 
tin* Stat(*H n‘sorting to it po‘^^ess the legal fa<*ulty of remain- 
ing the ultimate judges of the jusiifh ation of thf»i‘ action. 
They }jav<^ the riglit to decide* in the first instance, when 
there is perkuJum in morn, wheth(*r they are in the ]jresence 
of armed attack calling for armed resistance.- Tnless it is 
to liecome an oewision for licence ami huUessness, an in- 
herent right must lie eoijtrolh‘d by and accountable to a 
higher authority provided that that authority i*? in a 
position to act effect ively in accordance with its constitution, 
'rin* clear terms of Article Td adccpiately exj^ress that general 
])rinei])le fif juri^iprudence. 
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0«».Mlrn‘h ajul Hambru, p{» 2iV2 .uui Maitin, A Cnmvinittmj oti 

Ifn ( hartei rftht ( Mj/i.i \tUiou- {VK>0) pp SS UH) KiUn. Thi Lnv of ihi 
rnited d'AVe. pp 74rtv7i»s Ou>.w»iu’mi. pp. 72,7 7:»l- Kirk m 

Fri/c /-»!</• JoitFfuu, :»:* pp ll»sl l«HU> Kaoikt'nlw'ok in llaquF 

Hetufil, 70 (^*.07) \i I, yip 2>e2n* in Ffjfhs Um Feinu, 

pp I IH 212, And for nii rxUmmr litvr.Uim' on SanotH‘ie, p. 181 of 
the pnH'Cflmv wlmon of thw \i lumo. to N^bidi 'id'l R.ippAHl Qui^tfof 
Prnrf (IlMe), pp. 2Us 8:U. 

§ 62 i!>. Within tv gi'm*ral inlernation ' or<?iuiistttion, sucIj (w 

as the liCftguo of Nations or the United Nations, compulsion 

--in various forms mav he resorted to for a variety of in Inter- 
' netionAl 

‘ 8no JtriUth Oimmfnlorit h Ihr Chnrlt'. p 9 (Cmd. (itiOO). Orgnnisn- 

• Mee »lK)ve, vitl. I. § l»> 
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purposes. It may be iisod generally for the enforcement of 
the obligations of the constituent instrument of the organ- 
isation, as, for instance, in Article fi of the Charter which 
provides tivat a Member of the Unitwl Nations who has 
persistentlj’ violattnl the Pi’incij)les of the Charter may Ixi 
expelled from the Organi.sation. Or, as in the Ct»vonant of 
the League of Natioiw, measmes of c«>mpulsion may he 
limited to enforcing the obligation not to resort to war.* 
Or —and this, as will lx* scon, is the case in the Charter of 
the United Nations - they may \>e used for the purimse of 
enforcing the decisions of the highest executive organ taken 
for the purpose i>f nuiint-aining international peace and 
security even if the Stiite against which enforcement is 
directed is not gnilt}' of unlawful resort to foree. In the 
latter case the coercive measures may be deernerl to lack 
punitive character except, possibly, tn so fur a.s the\ are 
adopted jus the result of non-com phanee with a jirevious 
decision of the Security Couned whicli aims at .seenring jx'ace 
and with which Momliers of the United Nations nie hound 
to comply.* Although compulsive mea-uies ma\ be purel\ 
reraetlial, i.e., limited to the restoration of the .vm/as ifno 
ante, they ficed not lie so. They ma\ be in the nature of a 
penal sanctioa. Thus eonceiveil they give «>\pre'-sion to tlie 
correct view that certain manifestation-' of unlawful conduet 
on the part of sovereign States ar<> liable both to n'lin'SHion 
and to pimitfhnient by the eolleetive efforts of the geneial 
international organisation That piinciple lejocti the 
opinion that individuals ought to be able to eseajie the 
consequem-es of their eonduet in so fai as th<-y act as Slates,-'* 


* In Aruole 2o of thr (’haitfr the 
Memlxiiri o{ the Tmtefl Nationn havo 
uncU;rta.keti * to nt cept arul r irrv out * 
the decwKiLi of tbo Security C’oimtil 
m»(le ui accoitlanco with the (*hartf r 

• It may h« note^ that tht^ langnago 

of Articles 41 and 42 of tiio rhartor 
does not rule out indivutual 
bilHy- and the penal con*4#*quenufM* 
tbeiieof— for breaches of the and 


1» uition . . . 

n[i.i\ bo notesiwir) in inututain or 
lOMtoro U!t< rnatKinal and wviijr* 
ity ’ irn iinhs mtinn ajam^t the indi* 
iiduala ro«jH)njrtihh, ^ In li4d the 
(tenoral Awi^rniibly adoMod He>folittmn 
95 (I) m which it ' ammiA the prm^ 
f ipicsof Iritorniitinnal Law rc<ogniaf^l 
h\ the (‘hartor t>f the Nnmborg 
Inhunal and the judgment of (he 
Tribuuiil ’ thode prinoiplf's including 
that of indHidnal responsibility of 
persfirw acting in thour official capacity 
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or that the admittedly great dihiculties of repression when 
directed against eollecitive units must result in an immunity 
destructive alike of justice and of the possibility of an 
effective international order. 

§ 52c. It may be useful, for the better comprehension ofCom- 
the provisions of the Charter, to draw attention to theg^l^j^® 
principal features of th<' system of .-anetions and compulsiv’enicnt 
settlement under the Covimant of the l^-agiie of Nations.^SonLu 
These were : (1) with regard to both ndlitary and economic 
sanctions it was not every l.reach of the ('ovenant which 
iim facto brought its saiietioiis into play, but only re.sort 
to war in the eircumstanees m which it wa.s ])rohibitf 1 under 
Articles 12, 1,5 and 1.) of the Covenant ; (2) the machinerv 
of saiietioris wtiH in ihe Hint oacli Membor 

of tlu' - I'- <li^^ in^niishffl fiotn a central agt'ncy such 

as its Council -was bound and entitled to determine for 
itstdf whether a hreacli of the Covi-nant, undei the Articles 
mentioned, had occurred : (3) every Memb(*r. once it deter* 
mined that a violation ol the (’oveimnt ha 1 taken place, was 
liound irnrnciliatcly to subjral the (’ovenant-hrciiking State 
to the economic Muictioi^ enumerated therein .,(4) no such 
obligation exi*<t<Mi with regard to militarv ^ancrluns, for 
Article !(> of the Covenant nuTi'ly pio\ided that it shall Ih^ 
the duty of the ('ouncil Mo rcconnmmi to the s cmI 
(loviTnmentvs conc*Mm*<l what (dTectivc mihtarN, naw 1 or 
air forci' the Membeis of tin* League >hall se\ cr.dly coutributo 
to tile arine<l forc(‘s to lu* UM'd to jirolect the o^»vc*nant^ ot 

the bnigue/ 

While the (\ivenant tlms mark*<l a radical dc]>artin’e in 
International laiw by mlopting tiie principle ot collcetivo 
enforcement f)f the law inH limited to preventive or re- 
nuMlial action and by authorising tlie Members of the 
lasagne to protw*! to sueb enfor<*emenl of the law., the legal 
obligation to act in that wav was non . istent in the ease 
of military* aanctitms and somewhat nominal in the case of 


vol, I, |1r»3aV Thcr^' 
niahiiig m thf* which centra 

thfti Isolation it can 
rcRardwt m relevant the 


* For of whrh S, 

r>:!/ of the pitsi^ling 


vou n, 


h 



162 ' COMPUI-SIVK MEANS OF SETTLEMENT f§ ml 

economic measuK's of enforcement.* In conso(|uence, and 
»a tJio result of the rejjeated failure of the Meinl)erM of the 
League to apply effectively economic sanctions u'hen the 
legal po.sition was by their own admission not ojxm to doubt, 
the majority of the Members of the l-eague eventually 
adopted the view, in the yeai-s pree<*ilijig th<‘ Second orld 
War, that economic sanctions, too, had acquired a non- 
obligatory cliaraoter.* They gave expn'ssion to that view 
in formal declarations amounting iji tdh'ct- Ihougli not in 
law— to an unilaUwal dennneiat ion of the relevant obligations 
of the Covenant. 

Com- § o2</. Subject tf) the overri<ling- and. in ftiany ways, 
decisive - defect resulting from the rt'tpiirement of ujianimity 
ment of the permanent memlM'rs of the Security (,-ouncil,‘* the 
ChttrtVr” machineiy of compuLsive settlement under (he (iiart('r .seems 
to constitute a distinct advance upon that i.>f the Covenant. 
The following are the main features of the ' (‘nforceinent 
action ’ under Chapter \’1J of the (’barter : 

(1) The responsihilitv for bringing into operation the 
machinery of enforcement rest.s not witli the individual 
Members nf the United Nations l>ut with one of it.s two 
principal organs, namely, the S<*curitv (..'oiincil. The latter 
is under a legal duty to determine the situations whicli cat! 
for compulsive action. Article HO provides t hat tlu< Seem itv 
Couneil ahall ' determine the existence of any tliteat to llie 
):)eace, breacli of the peace, or act of aggres.sion and shall 
make recommendations, or deei<lo what measure.^ shall Ih- 
taken ... to maintain or rest<»ie intenuitifimil jM'itee and 
security.’ 


^ ‘ Xoiinial * — 

(if the- Ix'aguo vh-it Umcvf tn 
fxerci-wr iri grxKi faith th<‘.ir juflgmcrjl 
AA whtJthcr a breach of tho ('((vcnfint 
had '"ommittwi, the in- 

dividual “ oecLsion was theirs. When 
Japan invaded Manchuria in IriJI 
they rcifiwcd find that untanfiil 
‘reaort to war’ hafi taken plw. 
The finding that Italy hml Ikiui 
guilty of n^ort to war e<jntrar>* to the 
proviaioftH of the Covenant wa« not 
ofifected by a formal vote of the 
CnuDcit iu> a whdo. The lYe«ident of 


the Council merely (U-cUrcii tlwt he 
uolcd that ‘ fourtc/u jin^ridicrK of the 
lauigue of Natintijj n-prcM-nU'd on the 
(’•MUiciI ronpidcr fiiafi we are in the 
jm*s4Mii’4' of a uar Iwtfun in dmri'gard 
of the obligations of Jrtn lti TJ of the 
(!u\eiuix\i ' : (tfj, J., p. 12^0. 

* Thc'ie couiitficK ifirluded the 
Hcandi/mvifin HtatcN, Ihdgiuni and 
Hollaiifl, and at Ihf final wtage (Ireat 
BriUin Ainl France, K(U detaiU free 
§ 52/ of the preeiiding edithm. 

* 8oo bi'low, $ 52/d. 
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(2) In making nuch dcU^rmination the Security Council 
hs not bound by any rigid delinition of tl\e acts - of aggres- 
sion, of breach c»f the j^caco, or otherwise -calling for 
measures of enfor(‘emerit. 

(li) buch compulsive aeliou is not ucccsj^arily conditional 
upon a previous breaeh In the tSiatt* concerned of its obliga- 
tion not to r<*sort to war or force or to thr(‘ats thereof. A 
* threat to the pea(‘e calling, in the viev\ of the Security 
(;ouncih for com[»ulsi\e acthm may result not only from 
acts of f(»rce or threats of such ads, hut aho from an attitude 
of uuueiglibourlincss !a(‘k of cK'commodatiou inimical 
to the mmntcnaiMf of international peatc and .‘CuritA 
(thougli not necessaiiU inconsistmit with fntt rnaiiimal Law); 
fr<)m a violation (d lnternati(»ncil Law not amounting 
to an uit it ('Kc, M' e\en ii(»m n(m'Com])hania‘ with 
re('t)nunendationv which are not l.indinu. of the (General 
Assembh vv the >e(unt\ (oiiiml unrici \aiioiis Articles of 
the (’liavtei ^ 

(4) The <lecisions of the S<curit\ ('oaiKi! made under 
Uha()tcr \TI of tin* ('harter f(»i the pini)ovr ol maintaining 
mternataoual peaio and security :u(‘ buniing upon all 
McmixTs of tin* Uniteti Nation- - TIutc is iu> dillereiue in 
this respect bidween militain saiulioiis jaoper and othei 
measures of comptdsioii. 

(r>) 'Phe riiurter contains detailed pr< ’v i'*ions concctning 
the technical organisat ion (d the syMcm of cimipuKive ai-ticm 
through a Militar\ Staif ('<unmiit4‘e ami olherwLe.*^ 

S oi#’, Under tlii' ('lu\rtt‘r the iml.t and the dulv ol ihe'ttirtMirt 
Scxmriiy Uoimeil to Iuiac reeouiM' to meawsures or 
dejK'ud upon the ]»^eviou^ delenuiuiition on \>urt of lhe^^'tih»' 
exisleneo of a' threat to tiie peaee. hroaeh (»f tlu' peace, or 
act of aggression ^ (Arlieh‘ .‘I’d). How ever . even afU'i* sueli 

' Ths ntraAun'M *4 rnf'»Trt <4 

)n Artl^'K'^ tl nnri n.‘ oi Uw lav 1 ylTcn lU vit'V KtUen, 

ChartAT de iu>t |wvHHirK}A the ibauit'trr /' oC» p 

of rrrniwUM of ihr 3 to Arfuh ir* of the 

riiOHW m W omployiHl are ftHo ttuiso , Uie tleosb>nN t»f the 

triKhtioually employtsi <wt mpmak hnidmmu^tMithoMemivr:^. 

.\ter»r<lm^;ly, the «ppbfAtloi> Mt the4<^ 

^nmurwi not dsi>A>ml ujs'n « * Jsw' hel.'v , ^ rv-/r. 



164 


COMPUI.SIVE MEANS OF SKTftEMKNT f| 62<* 


a finding has taken place the Seonrity OounciJ is not bound 
to proceed immediately to measures of compulsion. For, 
under Article 39, after the Council has made a determination 
of that nature it ‘ shall make recommendations, or decide 
what measures shall be taken in accordance with Articles 41 * 
and 42,* to maintain or restore inteniational peace and 
security.' This means that by continuing to make recom- 
mendations to tin* parties the Council may. even at that 
stage, pursue its mission of conciliation JUid peaceful settle- 
ment. Even at that phase such recommendations are not. 
binding — though tlu*ir compelling fon*e is enhancetl by the 
fact that non eomplianco may be followed without delay 
by ‘ enforcement action ’ uruler this Chapter of the Charter. 
Moreover, it is jK)s.sible for the Council to pursue both 
functions -of conciliation and enforcement— Hinniltant‘ously, 
and there is i)crsua.si\e authority that this wa,s the intention 
of the authors of tlie Charter.® It must be emiiluisised, once 
more, that having regard to the general responsibility of the 
Security Council for the maintenance of international pe^ue 
and .security, a dcteimination that there is a ' threat U* the 
jieace ’ be made e\ en if neither party has resorted to 
force or threats of force in violation of the Charter. 

The 8erioushe.s8 of the iinjdicatiuns of a determination 
imder Article 39 is such that the Securit}. Council has exer- 
cised considerable restraint in relying (ui it or, (*ven wiicn il 
has in fact acted under it, in invoking it 
However, it did so in the course of the protracted Palestine 
dispute when, in .July 194S, it adopted a Resolution in vshich 
it ‘ determined ’ that ‘ the .situation in Palestine constitutes 
a threat to the peace w ithin the meaning of Article 39 of the 
Charter.’ In the same Resolution it ordered,' the Covern- 
ments and antiiorities concerned, pursuant to Article 40 of 
the Charter of the United Nations, to desist from further 


> See below. } 02/a. 

» gee below, $ 62/*. 
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niUitary action and to tliig end to imw cease fire orders to 
their nulitary and para-niilitary forcf's/ and it declared that 
failure by any ot the ({ov<*rnnioril‘^ nr authorities concerned to 
comply with that order * wrndd (hmionstrate the existence of a 
broach of the pea(‘e within the meaning of /Vrticlo IW of the 
Charter r(‘<juiring itniue<!iate consideralitm by the Security 
Council with a view to hiieli finlher action under Chapter 
Vll of the (^)uirt<'r as may be decided u[)on by the Council.’ ^ 
Tlie most iiniMuttint instance of recourse to Article 39 
w’lis prov'ided 1>\ tlu^ action of t)ie Sta urity (Vnincil following 
upon the invasion of S4>uth Korea in ]\m. On that occasion 
the Security Council, proceeding iintler Aiticle 39 hinnally 
declared that tiu* iu ti«‘ii X<»rth Korea constituted a breach 
of ilu^ peai'e and (all<‘d upon tin* authorities of Nortli Korea 
ti> i*eas^» a iihiH - forthwith and to withdraw* tlieir troops 
to the frontUT.^ It aKo (Mlled iqam all Memberh to render 
every assistance (o the ( idled Xtitiou'^ in the execution of 
that Kesolution ^ In a ^u!)M*(|n(‘ut ll('^(dution the Security 
Couiunh after liavinc: noted that Xorth Korea liad failed to 
coinjily with ilie previous Kesolution, recommended that 
‘ MeinbtTs of the Tniti'*! X.ition- furnish such assistance to 
the Republic of Korea may nec(*ssar\ 'to repel the 
armed attack and to rc'-tore international peaie and secur- 
ity/ * In a further Kesoluteui'" Securilv «'nincil 
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reoomiueiided that that asaistaiu*^ should be made available 
to a unihed coinjnand, authorise*! t<* 6y the flag of the 
United Nations, under the United States.^ It would have 
been ojaui to the Security Council to make a decision iji the 
matter of such assistouce instead of roconnuending it. The 
form adopted made it possible for the Mendjcrs of (he Unit<'d 
Nations to signify their practically unanimous siipitort of 
the steps taken bj the vSecinity (’’imncil.* 

The provisions of the Charter n-lating t(» enforc('ment 
action are also applicable to States which are not members 
of the United Nation.-, and to bodies not r(“cognised as Stales. 
Article 39, it w'ill be noted, refem to ' any ’ threat to the 
peace. The three principal instamss (tf action taken under 
Article 30- the case of Indomsia,® of Palest in<>,* and of 
Korea -fall within this category. 

§ 52/. Article 40 of the Ciiarter proxidcs that in onler to 
prexent an aggraxation of the situation the Seciint x Couiu'il 
may, before making further recommendations to the p.irties 
or decisions ordering measures of cnfor<*ement . ‘ ( all npim the 
parties concerned to tomplj xxith siu'h jitoxlsional im'asures 
as it deems nece.ssary or desirable.’ Th(> ('omicil luted e.\* 
pressly on that prox-ision in tlu* Pale.sline dispute.^ and seems 
to hax’e done so, by implication, in the Indonesian dispute.'* 
It is probable that affirmatixe action taken b\ the Secuiitv 
Council under that Article constitutch a d^•cision wincli. by 
virtue of Article 2.‘> of the ('barter, i.s legally liinding upon 
the Members of the United Nation.s or upon non-memla'rs 
who, for the purposes of the dispute, have undeit.ikm to 
comply with the obligations of the (Jharter, \(i deci.sivo 


’ Pvt'MuIiition of Jiil> T. I9r»<> 
{JSuU^tin of th* f n\ted Naium/t, 9 
{> 911^ And w* bf»Ir»w, p 170 

* See p. n. I. 

* Sco ftlioiie, p loi 
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iniportaiKje wed l)o atta(‘hed to the fact that the Article 
11808 the expre^^ion call upon * (a term wliich appears even 
less imperative in its Froncli translation as ^invlt^r^). 
RxpieHsiouH of this natun^ must ho interpreted in the context 
in v^hich they are used. In Article 40 they arc used in 
(‘(unuTtion with and as a possihlc preliininary to enforce- 
mont action by the S(M‘uiity (\)!irieil. The language used 
by the »S(H‘urily ('ouiicil <ui thoM‘ oceasioim on whieh it called 
upon tiio parties In with piovi^ional measures in- 

(lieatiN tliat it. tn^ali'd \\^ call binding. In the Palestine 
ea>i» it orderi'd the parti<‘s to ceaM* liostilities- notwith- 
standing objectinji'^ raiM‘d to that form of words In the 
IndoueNian ease m its Pe^olution of \\igust 1. PUT. it called 
u])on the jiarlic'^ " to ce<wc liostihtic'- hirthwitli ' ; in the 
sime iuhUm it callt^d upon tlie ]>aiti(s ‘to adhere strietly 
to the recommeiuhit ion }Ue\iou^l\ i^.sue<l.- TlKM‘oneluding 
s<mtence‘ of Arti< le 40 lavs down e\pressl\ tliat the vSeeurity 
(\)uncil ‘ sliall duly take ,u‘c<>unt of failun* to (^miiply with 
such provi.sionHl meiiMues Kinallw tlu‘ fact that the 
e\)>ression 'call upon* not m^icsMiih \vnonymous with 
a incr(‘ lecoinmcndation is illuMraled liy Artiiiv relating 
to ineasun'N of cvunpul^ion shijrt (d* urnu'd force, in which 
the same expiession i" clearly intended t(» lay dtjwr, a legal 
obligation binding the Members.^ 

§ oS/u. As under tlie (\>\euant <jf th<‘ I eague so also under (%.m 
the (’barter the comi»aKi\e means of settlement a^'o of 
kinds : tliose whi'ii iin ohe the use of armed force and iho,se otberthan 
which <lo not. llow(‘\er, unlike in tlie PtAcnant. under the 
Charter they are both obligator) at the instance of the 
S(H*urily (’ouinib In whicli tiiey are directed. ArtHe 41 
provides t halt he Securit) Council ma) decide wluit measures 
not involving llie use of armetl iorce are to be vm]»ioyed to 
give effect to its decision> and that it may call upon the 

' ofiht iV.Oi-aM ' Tho } omotuI n«niro of ttu> 

Third }>'«». 7U, p. 1*. iw m ArtuMt 40 w 

tlif Syrian chj<'vta»n ini Uu* I'} r\plic»l pnniso 

thnt It \»ruKl rinl W \^i0\ »hu th<v dnUl U' uitlhait pn^juui^ 

tht^ »ovrMj?uty of lo Mu -s t" >i l‘Uiiis or p•^^ltu.n iht 

ortlm t-n tWm. t 

* Offlfiii} HwrdM of (hr Stnrdv 
Cmtitotl, Sic>omi )V«r* Non* to »n4 


* N»s' nr*xi 
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Members of the United Nations to apply such measures. A 
call nia<le in those eirciimatanceh is binding u{Km the 
Members. But it ean only Iwi made in pursuam e of a pro- 
nouneemcnt envi-saged in Article 30 and determining the 
existence of a threat to the pt'nce, a breach of the p(>ace, or 
an act of aggrt'-ssion. The obligation to give elTeet to the 
decisions of the Security (’ounoil on the matter i.s not affeeted 
by the circumstance that municipal law confers no |»ower 
upon the State coneenied to adopt the meu-siiies in (pu'stion. 
It is the duty of the Members of the Ibnted Nations to ada)>t 
their municipal law to their intenintional obligatiori.s. Sojne 
States, uicluding Gnvit Britain, have enacted legislation 
enabling them to give effect to deeivsion-s of tlie Security 
Council under Article 41.’' It would seem pioper to make 
such legislation cover sanctions imolving the use of aimed 
force." 

Article 41 contains an enumeration, which is not exliaust- 
ive, of measures not involving llu' use of armed force These 
are .stated to include complete or partial iiiteiruption of 
economic relations and of rail, sea, air. jsistal ti'legraphic, 
radio and ot|}or moans of communicHtion arwl the seveianee 
of diplomatic relations. 

§ 52/6. If. in (he view of the Si'curit y (’ouncil, the nieu sines 
outlined abov'c jirove or are likely to pio\e inadeijiiate then, 


* the TmUd Act, liMti 

(an Act to enable ^^tTc( t to Ik* ffiven t«« 
fcrtAia prnisions »tf the (livirttr of 
the Umted Nations), A IM (Jhj tt, 
c. 45. The Art j>ro\ ich s that if niirh r 
Article fl thf* N'<iint> rouniil rnlh 
upon Hw MftjfsU's Govemimnt in 
the CniU*d Kingdom to appiv aiu 
meanureB to give efler t to any dc< ision 
of the •Sf'cunty (’ooned, His 
frovomment may by Order m (’oiinul 
make auch pntTision aa appears nercs- 
iary or exjicdicnt ftir enabling tbr.se 
roeanurriH to kj cfTtKtivcIy applied, 
ludia hiM enacted fur the Hatne piir> 
poue the UnitiyJ Nations (Security 
Council) Act (XLIH) of W7. A« to 
Uie Covenant 8 , 1 of the Treaty of 
Peace Act, 1919, and Off, J , 1921, p. 
433- See al»o Treaty of Peace ((Viren* 
ant of the I^eague of National Onler, 
1933 (8JR. k 0., No, 1038) ; Kirkme- 


(fUCt/ev iti h, Omtt fomtitHhimnfl ui 
n9.hi). pp 2‘JJ 221 , Her 
tnim in u/v, IT {19321. 

pp 139 17 1 An to lumnunnl l/o\ 
<ott Uehle iuid Hxlc in J , 27 
(193.J), pp I 10, Uiuti'rprK bt in 
yi r.. u (i‘mh pp 120 Hvde. 
n , ^ oO"! 


* Su( h bgislatiiin woujd enable the 
Kxeeiihve to bnng nt^nit, In (he 
municipal sphiTi*, o»me of the legal 
(onHefpu-nfi's of ivar f vvith regard 
to the law of treason, trailing with the 
enemy, foreign enliiitlnent’ which 
normally arine only wh4n there la a 
technical fttate of war Tim coercive 
meaanrea under Article 42 (wh* lielow, 
§ ^2/, 11 .) ijf'Cfl not neeeaaarily erm* 
Btitiito war in the UM'hnica) meaning 
of the term. 
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according to Article 42, it may take Kuch action by air, sea, 
or land forces as may be m*c(‘ssary to maintain or restore 
international t>eace and security. Suc h action, it is provided, 
may imdude demonstrations bJoedvade*, and other operations 
by air, sea or land forcc>v^ of Mennbe^s of the United Nations, 
In Article 4*1 all Mcuubcrs ot the 1 nited Nations, ‘ in order 
to contribute to Ibt* maintfuiancc* ot intenistion<il peace and 
security, und^u'take to im^ke a\ailab]c to the Security 
OoujK'il, <m its call and in rus*ordance with a special agree- 
ment or agrecnients, armed fi)n‘es, a^H‘^tanc(‘, and facilities, 
including rights <»i pa^^^age, m‘ces--ar\ for the ymipose of 
niaintaining inUunat ior\al ]>ea«e and sfcurily/ It \s pro- 
vider! that '-mli agr<M‘m»‘nt<- diall r<*Lrulatc, intfr alia, the 
numbru's and t>pes <A' th** f<»rc(*s and tla^ degree ot their 
rcadin<‘ss atiJ gcmu'al huMlinn. and lhat thev sliall be 
negotiaterl on tlie initiatur* of tin* Semrit} Uouneil and 
concludr*d lietwerm it and tin ‘>c^craI Alr'inbr^rs or groups of 
Members of the United Xati<insd 

As alrearly noted, the Uiiartru* ^‘on^ 1 ltuU^^ an advance on 
tlie Uownant of thr^ L<‘agut* (»f Xnti(tn> inasmuch as the 
decision to employ military fon'r^^ vc-N with the Organisa- 
tion and inaNunn'h it binrlmg upon all AIcm*l>crs of the 
I'nited Xatimis. Its binding chara< tcr is not substantially 
impaired by tin* lU'ce^^silx tor tlie ’-pr'^’i! agreenum en- 
visaged in Artich’ \\ bile tin re i*- hare in the p^<>po^ lion 
lliat no Mi'inber is bound t(» make a umtiilmtion in excess 
of that pnoirlcd for in tlie agiecments (‘ontemplatod in 
Artieh' 4,"! its dutv to tak<‘ militarv action under Article 42 
d(K»s not altogr*th(‘r (h-pemi upon Th<‘ <‘one1usion of such 
agrcM^rnent s. Mor<'oMT. in it'^ absence it is probabU^ lhat the 
Member rir Al/i*mlK'r'' i*oneenie<l are bound to et'n''ult with 
tlie Security (‘onmul as tr) tlie 1 m\sI metlujd ot fnltilling tlieir 
obligation under the Charter. 

Although tlu' wonling ot Article'^ 42 'lud 43 does not ruh 

* U‘ Umu i»nf irtU <i la the N:‘runt\ 

roiu \HXwrvu thr Vnutm] uuni: a- an orj^an the 

jwkI the* Se<*aritv Ooiumt fin, ^ tiiti'U NatU'nb JhiW thus t*rn|»nam‘H' 

to Arth'lc -ilL to rATiru-i thv t.uontv juul the 

turn l»y tlio SiKHAtory in noorU n.UifUAl h j>t*r>onalily ol the la <>r 

*HH>o with llictr rwit|KHtivc cont^tifu rUl or than iho fonnor, 
tionftl Th? rtgnxanNiU an* * ‘'hh* hrlow. p, lil. 



170 roMPULsrvR meaks op skttlkmknt [§ 52 /d 

out the possibility of an iiul«iw>n{l(‘nt intoniational armed 
force under the direction of tho Security Council, the system 
which scf'uis actually to have l)een adopted under Article 43 
is that of national contingents to be placed under inter- 
national direction for ,speciHed purposes.^ This w»w essenti- 
ally the system which was {ulo]>ted in 1050 when, in the 
course of the operations in Korea, the natiojud cfuitingents 
wen organised as a Cnited Nathms Force Hying llie Hag of 
the United Xation.s and acting under a comitiatulcr dc.sig 
nated by the United States at the reipicst of the Security 
Council and periodically reporting to it - 'rids is also the 
effect of the somewhat hesitating and not easih rccoucilahle 
provisions of the Charter on the .-.ubjcct Thus w liil(* Article 
48 lays down that the dccisHUis of the Seourit\ Council for 
the maintenauco of international jieace and .secuiit\ si)all 
be carried out by the Members ol tlie Unitc'd Nations 
‘directly’ and through their action in the intiTnational 
agencies of which they are rnemheis. othiT Articles seem to 
refer to the action of the Secuiit\ Council itself.* In general 
these v’arious provisions of the Chaiter appeui to gi\ e suppoit 
to the view' that although the (‘haitor does jiot <ontem|ilate 
a separate standing international force, the Uniti d Nations 
may be deem'ed to posse.ss or be capable of possessing an 


^ Thn IS /iL*w> thf effet l of Art it 1* 4r» 
of tho (’liarter whu’h kits tiowfi th»it 
‘ in unier tt? euahh tlio T Nalittni 
to take urg<*nt nuUtary m* s, 
Mcmbf'P4 hold immttliatfK 

available national air fun#' <untin 
genta for r<»mbimd inti nutiunal t n 
forrenient at'tion/ 

• See above, p, 105. In a iU-ttdo- 
iion adopted on July 7, H+od, the 
Secunty <Vnin(il reeurn mended that 
all Memb#r+ providing mditnrv ffircfn 
and other aKHintance in purMuarn# of 
the prevjoin! Ueftoliitions #ni the Huh 
ject shouh* make muHi fnnt« and 
aeemtanc#- ' avail tble to a undh'^l 
coxnman#! under the I’nit^^l ’ . 

requeetwl the (kuted htatew to 
natfi the commander of forrea , 
authorised the iiiufied comm ami * at 
tt« dmceciioD to fly the United Naticm^ 
flog in tho course of op<;raitonK againai 
Korth Korean forcea concurrtntly 


VMfh tjif ll if th< vanoU'i naflunw 
piiln ip4tn!,: , ana rttjntsjui the 
( iiittd Stitts tf* pruvifh jt miUi 
I t port ^ t>ti tin (uur'f of a# t jun t ikMi 
imthitlw nniiu <i t tiinrirma Lnliitm 
*fth* / mtfd \ ri/iov*, P ^ p PO 

Uti* l*n»tnUnt *1 ttu I 
thtrcMipoii flirt *ttd th< romrnarnling 
Uvm ral to iwt tin I nit*d Nainma flag 
in the f of thf' ojn rations against 

the Kurth Kor< in f n*s < anornittly 
with the tirtgr* o| the \flnou» nations 
ptMif i|mtiny in the o||natioTm * H\d 
(ittn of l)*iA , *2^ ( in’itn, p s:t 

* Thus \rtnle U (^) provides that 
Memlw PH shall ‘ m iln* |v athiUe to tlu 
S^oiuitv (’outiffl* ariucHl forreti. 
Xrtiole hi\« fhmn that the 
(Vannil ‘ nuv take mich aition by im, 
sea, or land forcew aa may lie neees* 
awry to iniiintaui or renbare inter 
nationai peaofu And Hoounty.' 
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atnvcd force of it« own coinj)OBe(l of national contingents 
of its MoinberH and plac'cd uikIct the strategic direction and 
responsibility of the yecMiriiy (Council assisted by a Military 
Staff Cominittet^.i 

In the iK^riod following the SccoikI World War the organs 
of the Security 0)UTK’il liav<‘ (h^voiM considerable Rtiidy to 
and produced rr^porls on tlu* form atul conk‘nt of the agree- 
ments <-nvisaged in Article 43.2 Th<‘ political and otlier 
diflic\dties atk-ndant upon tlu* conclusion of complicated 
agreements of tliis nature rend(T impn^bahle their early 
otmchision. Accm'dingly, Article lo^i of the diarter, ^ihich 
foresaw tlu‘se dirth^ultics, provides in cfFf‘(‘t that i)en<h’ng the 
coniifig into force ol such special agrcf ni(*nts envisaged in 
Article 43 as in the (ipinion ot the Sernrily (V>uneil enable it 
(o begin tlu < rejsc of its lesjw.nsihilitics >indcr Article 42, 
tlie liv'e ]»ernmnent members of the vSecurily Ciiuncil ^ shall 
consult witli one <uiotlier aiul, occasion icupiires, with 
(>Uu*r ^Members of the Tmted Nations with a \iew to such 
joint action on Ijehalf of the Organisation as may be neces- 
‘«ary for tbe pur]>osi‘ ul mauitairung inteni.>tional j>ea(*e and 
seotirity. It would thus a}>j)ear that tlii^ (‘onelusicin of tlie 
agreements by all Members uf tbe Vnited NalioiA is not an 
essential condition i<»r the t omincnoement of the responsi- 
bilitic'< of tile iS<‘cunl\ (’ouiu il umhi ArntTe 42; the 
other hand, il follows e<juall\ that the conclusion ol - 
such agreements js m‘ccssar\ foi that purpose. It is for the 
St*curity (’ouneil including all its piuuuinerit meiuhers--to 
decide how many aiul wliat kinds td agTeciucnts are sufli- 
cient. IViiding sucli ntlinnalise decision In the Security 


* Frum tho f* n'o tijun 
iiuml 

no iTiort* iiu>n a 

uamclv, tho I'lnUsI N%irn ii** IV li 
U) lyt‘ rt nt'l tut n 

t)un Uim' huntlrvtl i*' |»i'' 

Uvhiiicftl >tcr\)ONs HuU cnMin tht 
wnty 4>f rutiSKons ttf tho tiaiH*! 
NaUona* aintl a !'V hi Punt I 

1h» on tor t.l»s«vr\4u|on 

in rsmnttrtum i«ith truoi* 

HiU>rrvistion of ph4>u«<?it«^9«» so on 
Tht' up at liK»lh luniiro* 

Approved hy iht» (SonUM^I AmMnbb m 


i‘»e> i>Mi V e\ . so** al^o 

% t/ in^ I htftii Xaiiohts, 7 
IlU'.it, p. Til. 

* V* r .ill u<*'>int anti dK- of 

th<* pi^pt'v'^N piU ftrwanl m 

h tho Miht.irv Mat! ('on> 
nutUo Minch ami Hauibro» 
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3 1 \u M» tro tioUi.i «1 at# the parties t<' 
Ok KnunNaan- IVnlanition nipn d 
{,i ni l'U;t tho rmtod 

Matos, iho rnitod KiUjktviom, So\iet 
KuenPirt. OhinA and Kranerl. 
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Council to the effect that. a»i the rt'nult of the eommK into 
force of the special agn*ejiient'<. it is enahlcd to Iwani tlx 
ewfci.sc of Its responhibilitici. under Article 42. the AleriiheiN 
of the United Nations an> hound to assist (and, probably, 
to take part) in the joint action ngrccil upon by the Am' 
permanent members for maintaining international ih'IK'C and 
seciiritv. Foi as the permanent niemhens att, according to 
Aitiele lOti 'on liehalf ot the Orgaiiivitioii ’ Meiiiheis an* 
ixnind, according to Article 2 (r>), to give them e\c'ry asMst 
anee This wontd mean that toi an iiulehiiite penod «c, 
until all the permanent memls'is have .igiecd that the 
Security r^ouncil IS ahlo to act mnlei Ait tele t2 thc’ Memheis 
of the United Nations are bound in a substantial mc'asuie, 
to act in confornntv with the unaiiinious decisions of the 
five tJreat Powois lor the piirjiost of coinpuKivc sc'ithuiic nt 
That fact is less alarming than appeals at first sight seeing 
that if the Ine pcTiiianc'iit mcniihc rs are uniiiimous ihcy will 
not -or ought not to cmountei iiistiperahh dithciiltv in 
securing the additional two votes neccss.nv foi \alid 
derision of the Sc'c'uiity {'cmiiiil It the\ aieiiot iinaniiiious 
they aie not aide to act under \itn le lOO The* iiiii' pioldem 
W'hich confronts a geiu-ial intc'i national oiganisatioii in this 
and in other niaiteiti is not one of oscnoiiiing daiigcii 
resulting from a coneordant attitude ot thc (.icsit I'owirs 
The diftmiilU. which coiistitutc's ,v tuiidamcntal (law iii the 
structure of the United Nations ’ is cTiaUd In the leciiiiic 
raentol unaminitv and the possihiliU of divcigencc" among 
the jiermunent nieuibeis of the .Sec ui it \ ( 'ounc li as a condition 
ofaetion by the United Nations 

Th® § 52 /c. The Charter contains a, niimlier of provjsiona, sonic 

of them ot a technical charactc'r, cccnceiiiing the organisation 

Enforce- of the machinery of enforc'eineiit Thus it is laid down that 

meat- Seeiirity Council has decided to usc> fetice it shall, 

before casing upon a Member not reprc*sc>nt< d on to provide 
armed forces,* invite that Member to participate in the 
decisions -and not only discussions- conccTiiing the employ- 
ment of contingents of that Membe-r’s anried forces (Article 

^ Stv below, ^ 02fii 

• A« ti^tinguishoti from the mere provwion nf faf ilition or aMwmtanw 
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44 ) ; tUftt the Security Council in entitled to determine 
whether the action nujuired to carry out compulsive ineas- 
uro« shall bo taken by all the Member^ of the United Nations 
or only by some ol them (Article 4S)- a provision which 
makes it ))oasibie to tak(' iiccount of ^Geographical considera- 
tions ; that MemlxTn ot the United Nations shall jom in 
adording mutual usftl^tluue in c.inying out the measures 
decided upon by the Security Couni-il (Article 4h) ; and 
that if preventive or enioneincnt nie.isiues against any 
State are Ukeii by the Security (ouikiI, anj otlier State 
which fuids it,«ell eontionteil witii 'ijs-eiai economic jiroblems 
arising from the lairting out ol lli(i>.e niea'-uies sli’li have 
the right to coiiMilt the Sediiity (ouneil on the subject 
(Article ftU). In addition, theCluitei jiiovidcs. in Aiticle 47, 
for the er'iit,\<ii of a Militarv Stall ('oniiiiilfce eliaiged with 
the tunetion of aiUising and assi'.iiiig ilit- Seeuiity Council 
on the following tliree (ategiuie.> ot ipie-tiuns . [a) those 
relating to its inilitar\ leimiu'nieuix foi the nviintenance of 
internationnl ja'an' and scfuritj . (ti tht eiuploMucnt and 
the coniniand of foiies plaied at the dhisisid of the Security 
Council ; (o) the legulation ol anuanicnts and possible 
disarmament. Tli<' Militarx Nafi Coiumittec cuAsists of the 
Cliiefs of Staff ot the j'eniiaiu-nt meiulieis of the .Veunty 
Council or tlieir reiiicMuitatnes ’ It i 'o be re^poo dde, 
under the Seeuiity Couiieil, lor the strategic directu • of 
any arimnl forces placed at tin* ilisjmsal of the Sciurity 
Council. 

§ a2/f/. The im[>erfcclions, as show n above and as dis- Effcct- 
cussed Iwlow in this S<-eUoii. ol the system of enfoieing the 
pacilic settlement of disputes undiT the Charter ought notEnforcf- 
to be allowe^ji to ubscun' the iumuivss which it marks hiyajhin- 
rclation to the (’oMUiant of the la-ague oi Nations. ^ 
the Charter a central o I gall the Seeuiity Council deter- j,-gtion8. 
mines, w'itli aai effect lunding ujH»n all Meeihcrs, the occasion* 
for the obligatory colli'cti\c use ot force. V^ bile with ri'gard 
to the iHtrinaiient Members of the Security Council that 

* However, Meiut'W'i nut jvrnmu fiTtlx <rtiiiiiii ilialnr^'e »f the lunc 
cntly <»*» thr» OuunutUv uous tW 

U inviUM) whftt ih» w 
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obligation ojinnot in fact ariao except with their own (-(ju- 
curroncc,’ the obligation of aJi other Menahers of the United 
Nations is alwoliiu*. Under the Uovenant of the m 

Moruber was botnid to proceed U> tho <*ollee<ive onforceineni 
of peace unless it had previously agreed, in the exereist' of 
its free judgment, that there had taken plaee n viuiation of 
the Covenant. 3foreover, there vtus no niaelunerv for eir»‘r- 
tivo eollootive action. 

Xoverthelo.‘i.s, the advanet* thus acldeved is oh.seuied and for 
most practical purpo.se.‘< rendered nondnni by the faet tiiat as 
decisions under Chapt^T V'lJ of the Charter reqiuK the con- 
curring vote of all the permanent memboi’j of the .St‘eiiril\ 
Council even if one or moie of them i-. a party to tlie dHpule, 
no coercioJi against a ficrmanent memher of llie Seeuiity 
Council is legally possible and that therofoit' t)u* maclnuer;^ 
for the enforcement of peace must break down at th<‘ only 
point at which it i.s essential for tiie peaic' of the world. It 
is unlikelj' that that fact was not jwesent to tlic jmiuU of 
those responsible for drafting the (‘'baiter For it i.s unlikely 
that, whatever their pn)fe.ssions nia^x have lusm, st.jt»>smen 
could have seriously entertained the assuinjOiou, which the 
experience bf history has consistently leiuhd to f.dsifv , of 
an indefinitely continuing ununiinity of pui{M»sc and .u tiou 
among the Great Powers. The ex}>!anatiun of I hi pre.M*nt 
fundamental weakness of the Charter in this reaped is tliat 
at the time of the adoption of the Cliarter some or all of the 
future {w*rnianent mi'inbers of the Si'ciirify Courieil wen 
unw^iiling to acquic.sce in a siuwnder cd sovereignti implie<l 
in the legal admissibility of enforcing tin* law of the Ch.uter 
either against a pennanent member or against another State 
by a vot^; other than one including tin* toneurring votes of , ill 
the permanent members. However, some sucifi eomsumma- 


* For thij* jt in NAid (Kcahion- 

svily -tjeo Bncrly m 
p, 92 that thfl (’harter aftnaJU (a 
t4^df)d the iw>v<‘rfcignty of the (ifcat 
Fowerft. This w ho, however, <»nlv in 
a roUtivo KCsnivo, namfU* that while 
tb« aovmignty of tho <irt‘«t 

remaiof^l mmf^ ah it waa under 
tho Givtf-nAiit* the* of other 


Mata'S bns ItitMtfd H*‘\ti‘ver, 

tlu’V in law, uiinjH’jhd to 

a<t thf^ t»f th«ii(tr(^t Potw*!’* 

alone (ext'pt in the i fmtingoint) <n. 
vihAKerl in Alt H If toil of th< t'bATter 
EiH* alviif, p, 172). jMntcoteri tht 
ifi-dM^nting vole of ttne {MTuninMit 
raemixr will previ-nt unv Auih ohhjifa 
Mod fr<*m iwinioK. 
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tioti must be regardcMl as a nilional solution of ilic crucial 
problem of organised int<*n!alional society The legal 
fieulty of aubjeotingone ore\«uiU\o SUtchuhich aie per- 
manent mendnu^H of Ihe Security ('oiinol lo ^he overriding 
v(»to of ilK other menihers inuM he regaidcil as providing a 
practicable staiuluid of iolledno sanciiou clearly dibtin- 
guibhable from wai both 1>\ its purpose and ))\ the prob- 
ability ol ultunatc suu<'^‘^ * »Siinilail\, there is no warrant 
for the requinmu ril oi the pnarnrnit\ as didingmshcd from 
a inajoutj vote ut the peijnan<iii ineinheisot the iSecurity 
Uouiieil with n*pu(l It) the nifoKenHmt of iIk Thartc^r as 
against other States rndouhiMiU tliui* is suhst nee in 
the \ie\v tint iespon-it>ditv mu-t U idalMl to powei and 
that }>erinaJient nienibei- ought not to kgallv hound to 
4*vecu(e (h * I loii i(*a( Ik d tli< ir w lit h\ a t onibination 

of small St ttes IIowe\< i, that \ k w (an }m‘ given effect by 
tlie udojition of tlu' ])nnnpl( Hut no valid (Um i-ion under 
(‘hapter \ 11 (an 1 h* tak<n unl( ‘>^s with tlie u>rK urn ng votes 
(>f the nuijoritv ot tie [*« imaiKuit incinli' :s of the Security 
Uouncih Tlunt is a fund inn ntal difleienee between pro- 
luting tiu tunmaiKiU im mber^ toun Ixing "-addhHi with 
responsilulitn^^ unpoMd upon tlani hv a majouty vote, 
hov\('\(i larg<\ of small Mao*' and between ekvatmg the 
soveieignlv lK>we\ei mu nluht^med o’ tnutive or nvle- 
volent of eveiv single jn nnain nt member to the di^ nity 
of a decisivt* fador in th* hie of thi^ intei national (Wganisa- 
tion of Stat4's In IUoUiIk l.enual V'-^embh took the liist 
step necessanlv limited m s((»pe m consetjuenee of a 


^ In iKiO J4II until nt O it 

^tatui thit Oh Ofurn r t 

t-o miii^rn if*** 11 ? \ 

''Ktv TvttsHi ^niit poutri an i 0 
‘ unrxiw^t(vlU it i** er< 

mth tin k»ul ol « uiKl) I to a u s 
tUnaOiiPt thf’ KuIhM it 

I ( imtl iii *r t 

[s .VUi) Hh ft h<*at mu \|n tiliH 
^1 IvJlfKlMlt KtAfMl tl» 

Oflut P<»'WrM<i wuik It run a m 
It Muiwits of th< pnuuiMl Utiiutn 
1 OuU’lmrtrr THo tlwoui it uiOi 
1 o nimj. It \ra<» n ih lU^lb 

woulit in the fftiluro ul ih«* 

of tIu* UmUMl Nat lend. In 


\h\ hf * •'A ^ »i ]f * ittn* tui th* f fujrf^r 

J fh* f > i*> i «« it is '‘taUd ‘ It 
uIm il ir thit III inf'> inunt 
lUn U tlu> OrKHtj'^Uion i in lx 
• Cht n k 1 iff it VoNMT its^C 

uiOi \a i\ 'Ui\ I 'ur O Kiuh ft 
tuali Oio I intinJ Nitnu*- 

\uii hail tetiil in it', purpowt nini « 
nn mCh w 1*10 t<> itt a** ‘‘eom^ 

)H<t in fih MTf iim''t ^!u<s ' ^Omil 
Msn, Ml \ ‘ p UU For 

i roll* e dipi'-MU't troin Uu Mirrent 
\ u M ’* n * h* j< » t ''( < * ^i*!' pitfinlo int 
nrOi i* MmIimii I* ti ^ i «w 
IS^Mulicr pp 
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principle of the Charter which cannot bo remedied save by 
an express amendment thereof— in the direction of froi^ing 
the United Nations from the shackles of imiwUMice result- 
ing from the rcquiroineiil of unanimity of the permanent 
members of the Security CVmncil in inatk^rs pintaining to 
the maintenance and enforcement of intornatioiuU peace 


and security.^ 

* In l'^50 the (»tnor\l 

a Ri>i*olutit>n pn^vuliiiu, inter 
o/m, os follow * It the N » unty 
('uunul, cause i f Ink oi unaniniit\ 
of the pi*rmmtut meinbtrH, laih to 
« xexYise it«j prl^mr^ n h>r 

the mamtenante of infernation 
peace onii in 4in\ n i when' 

there appears to Ik s thmit to }Kiue 
breath of the i>r set (»f ajL'irriH 

Sion, the (itnt^nil Aisjei inl>h shall con 
sider the matter inime<li«,.t< Iv with the 
view t«> making; appi ^priitt rt'eoin 
luemlations to Mt mbtri» for <oIh<tne 
measure^. mMutiinij in the (hs 4' of a 
breach of tht \¥ ir»* oi « tn of 
Sion the ust of aimtd fmt whui 
ntcessm, t4^ niiintam or ri'«toro 
intertiational peace ind sivnnt\ If 
not in ^esMon at the tune, tin m ril 
AaHeniblv niaj tom t m tintrj»iu> 
:ipecial gcwsjon withm twMit\ tour 
hours of th< request thrnlo! h 

hjkcuvI niK\ h< 

called if n'quiMitMl b^ thi ‘^coiiilv 
Coamil on the vott of ui -^^vtn 
tnembi i*a, or h\ a iimjoritv of thi 
members of the I niUd Nate im 
(D oc AM4 j> 1) In addition, m tin 
aarne Kesohition the tunc ral nihh 
«*stablwhMj a IN ace (Jb-frvati m Voui 
iriiHstion and a fVlhctn# Vl» vsure-, 
('ommittee to rttud\ and rfjxjit cm 
methods to maudam and stre nothin 
international jK'aco and '■^urnty, 
tAkin;r account of colic <ti\# vflf 
dtfonfc and regional arrangenunts 
under Arti* 1< '* ol ind o2 It is prob 
able that this lt<*iiolMtion ciiMsagcs 


the Mi'jc in whnh the ^f<urlt 3 
(^unl.ll his dchiiit^ly faiUd to deal 
etTe<ti\cl\ with ii situ itioii and in 
which then fori that bod\ can no 
longer Ihi df c riud U\ c \erciso its fum 
tions with It gird to that dispute 
(Artuh 1*2 of the (’hartir providie 
that whih tin SMuritv ( otincil j« 
t \t n i-ing in n spM 1 of ifi\ dispute or 
situation the luiution> assigned to it 
in the prtHint (hiitci tie (ontial 
V^ f rabU ‘‘hill not make in\ letom 
me iid ition with u giid t<» thit dispute 
or sjtuatK n unliss the N mrit\ 
fXuinulH rMp*< st-* ) thus (oin used 
the lt< solution, which itsili js not 
binding ind whiih uisisigcs no luon 
tlian nc omnn nd ition> whii h cre not 
binding, must hi considered Ik 
ionsisUnt ssitli th* litter of thi 
(fmrtcr Hu ipicHtion nhithir it h 
lonsisluit with its Hpirit dt|KUids on 
what IS lOiHidcni) t<> Ik th* csscntiil 
of the ( luil*r its org vnm 
tu nnl strni tun ha''!d on the pnru ipli 
of thf unauiniits if the |Kiii)anuit 
numbers isr its pii amount puijHMe of 
enforung thi fwau Trom th< latter 
punt of Mc w tht Resolution aiul tin 
n > online nd 1 1 u iw m uU unde r it 
though n*d hineling, mas Ik lonsjde red 
to proide lUthoriH itioii I )r action 
aiming at fiiUilhng the major purpose 
of thi ( h irtc r b» » \\ i ulsr \ in A J , 
tPrdi pp IJo 117 Si also 
Inie'ncr, and the liandhng of 

JhnpHhfi 61 / the ( ourtctl 

flMHI 



CHAPTER III 

KNUNCIATION OF WAR 


liallewlore Palheri, pp 1»8*107 - HiirUer The /We Pad of Pnri» (1928) 

Lo (lail. Le Pacte de Pan9 (1928) N\bt*Hfr Ikimett, Infonnatwn on the 
Henunaaiwn of Mur (1928)- To^nU*#, iVurtry, 192H, pp J IK- -8hotwell, 
Mar as an Jnsiruuifui of Sahomd Policy and ih Uenuncvition in the Pact 
of Parts (1929) M\t*re, (hujim and ('onrlwuon of the Pans (Worlii 
l*«icv JiAWidation, 1929) Ballitiau, Le Pacte de Pans (1929) Strupp. 
KtlUtgy Poet \m Rtdirran des kruqn nh(Wjuny<(rerfit4 (1929)—\\ ehbcrg. 
Die AerJUuny des Kncq** (1930) (7/<» Oiilattnj of War (1931)}, in Hague 
Hecwtl^ 19ii^ 'jv ), pp 151 305. aiui in Frudemirarte 38 ^1938). pp 135-149 
IlarAmlon, pp 2n2 30l (.inri 4 »i.luir/i, pp 771 77^ H\(K m, § OOOa - 
(\>hn, Kneg^nrhUtunq un4 S*hu tffoj( (PUh. pp ]()1 199, and in Z \ , 
vol, 15 (1930). pp U»9 IsJ Nr ills. Pa t^ qn^nd dr fcnonnatum d la 
guerre (1931) (f<tpptrt, lin 1 ILrhnnd ii938\ jip 10“ V'K> K(*lsen, The 
Ijdu of the f hitcd .Safi ne (iO7(0, pp lls 121 Hound TahU. 18 (1927 
192H), pp 457 170 ann 727^43 Krnh in HI {{Icnna), 0 (1928). pp. 
232 240 Mniitluc, rW , i>p 311347 Ktrr m hUcntotumal Affairs, 7 
(192S), pp 3nl 3h\ 23 M929) pp “I lo7 in Society, 

14 (1029), pp 87 UO 7IakoM4i in HulhUn, 21 (1929), pp. lo 20~ Briefly 
in H 1 , 1920 , pp 208 2!0 Ivuiu in ^f1ttnhlr4J(1l^kr dndschen (jesellschaft 
fur VidUrrechi, No 0 (102“), pp 75 it nq AS PriKcedi /<». 1929. 
pp, HS lOS Maitin, dad pp U J 150 BoniniO. dad , pp 111 1«7 and 
m .1 J , 23 (1920), pp Uo 120 imps in Jiccunl, 040 (i), 

pp 399’ri55 hchai, dad , 1932 (iv ). pp 132 Ui. and m Z K , 14 (1034). 
pp 240 255 Mvlbr in -IrM S'aridnaiiua, 3 (1932>, pp 94 1 Mini'ron 
m foietgn Affam {V S A ), U (1932 1933), Spcnal Nippl No 1. pp i ix 
Wnght m A J , *27 (1933), pp 30 01 l^iukTjKKlit ui HrUius Awie/y. 
20 (1934), pp 178 202 Kisiher Willnnis m I ntcnuUional Affairs, 14 
ll935) pp 440 3<‘8 (lonaiormibki in 4wifirtfn PohUced Sncnce Heinw, 
30 (1930), pp 053 OSO- Tuiker m LI ih 4 (1951), pp. 1 1 38. See aKo 
the wnU'M referred to iH'hnv, §§ 62m and 292/i 

§ 52/f . Prior to the General Treaty for the Renunciation of 
War the institution of war fulfilled in International 
two contradictor}' functions. In the hsonce of an inter- 
national organ for enforcing the law. war was a means of 
self-help for giving effect to claims based or alleged to be 
based on International laiw. Such was the legal and moral 
authority of this notion of war as an arm of the law that in 
VOL. II. M 



178 RENUNCIATION OF WAR [§ 62/e 

most cases in wljicli war was in fact resorted to in order to 
iucrcjiso the power and the [>osst>s8ioiis of a Htate at the 
expense of otlw'rs. it was described by the {States in micstion 
as undertaken for the detenco of a legal right.* 'Plus con- 
ception of war was intimately oonnecti-d with the distinction, 
which was established in the formative period of Inter- 
national Law and which never became entirc'lv extinct, 
betwe^m just and unjust wars. At the same time, however, 
that distinctum was clearly rejected in the I'onception of 
war as a legally recognised instrument for challenging and 
changing rights basetl on existing International Law. In 
the ab.senco of an international legislature it fulfilled the 
function of adapting the law to changed eondition.s. Moie- 
over. quite apart from thus supplying a crude sulmtitute 
for a dcliciency in international organisation, w.tr was 
recognised as a legally admissible instrument for attacking 
and altering existing rights of States inde|M'n(icntl.\ of the 
objective merits of the attempted change. As Hyde, 
writing in 1922, said: ‘ it always lies within the power of 
a State ... to gain political or other advantages over another, 
not merely by the employment of force, but iKo liy direct 
reoourst' to war.'® International Law <iid not coii.suler a.s 
illegal a war ‘admittedly waged for such jairposi's. It 
rejected, to that extiuit, the distinction between just anil 
unjust wars. War w.us in law a natural fiiuctioii of the 
State and a prerogative of its uneontiolled sovereignty. 

Both these asjKjct.s of war w(*re, in aildition to their 
mutual uiconsisteney, open to juridical object ion, s of a 
fundamental nature which could he satisfactorily met only 
by dint of a denial of the legal nature of international 1/aw, 
or at lea‘’t by an a-ssertion of its weakness as a systv'm of 
law. They could not be a«l<*quately answered in terms of 
notions derived from the law of civilised communities.* As 

* For «XAmpk« wo Sirmowor, iHr by mony writers, that aciortiing to 
Kri^ und dtf Volkerrechimrdnung pcisitivr Internatmiml war was 
(19111), pp. 122-20, arui Lauterparfat, ailinissihlo mily as a rofhidy ngauist 
Tlu> Punetion of U&c, pp. 2M. 3fiii a iega) wrong. ' 
8uchona-8i<ledd«,Urationj«,troqHently * iSr-o below, § 6.1. 
ittade in notorious disregard ot the ' H.mIc, ii p' Is'j 
law, cannot properly be regarded as « Thus, for inslanoc, H U fte- 
a sttlBoient baais lor the view, held qnontly pointed out that in primitive 
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an instrument for the vindication of the law, war signified 
a legally inadmissible identification of victorious jiower. 
wielded by the interchted State, with legal right. As a 
means of changing the law, it constituted a radical break 
in the continuity of the system of International Law and 
was analogous to the authorisation of a revolution in the 
very constitution of a State. Inlernational Law regukted 
in tim<' of jx^aec the relations of States on the basis of 
scrupulous res}W‘ct for llu* independence* and dignity of 
each of tlu^in. It made the limited invat'ion of the sphere 
of interests of States through th»^ in'^tilution of reprisals 
dependent upon a inmil)er (d* more or le*^s elearlv defined 
conditions. But, by the exerei>e of a purely disctetionary 
riglit of declaring war, a State could with one stroke release 
itself, as against tin* attacked member of the society of 
StiiU*s, from all thi‘ obligations of lnternati<mal Law save 
thos(‘ aptHTtaining Ui the (‘ouduct of \^ar. It is not sur- 
prising that. face<I with these difTu'ulties, some WTiters 
j>referred to regard war not us an institution ivcognised by 
International Law, but as a condition or fact found and 
rcgulateil by it.^ 

§ Hague (Auihrencen of 1899 and and the Attempt* 

moveinenl for the pucitie .n't dement of international 
marked the beginning <»!’ tiie attempts t ^ limit the u dit of of War. 
war both as an instrument *)f law and as a legally ree<\ nised 
means for changing legal rights. At the same time more 
direct attempts were made to limit the right of w’ur. 

The Hague Convention of 1907 respecting the limitation 
<»f tlie Kmployinent of Fiuxe hir the lieeovtTy of ('ontract 
Debts prohibited, subject to (vrtaiu exceptions, recourse 
to force as a le^al remedy hu* enforcing oldigations in respect 

oommunitw'* ih« e«a»nci»<>nt of the ly2S, as uuont.stonl with a true 
lav 18 left to the uijurul part), ami «plein of h\\, ihau to attempt to 
that war ♦ononveti as an matnimont uphold tho juridical ohararter of tba 
of legal aclf ht-lp is not. thmdore. intfrnanoi ‘ syst^-in by mainUimng 
uith the li'gal nature of that jn that pemsl war was a lt»gally 
International Uw. ti ta sulnuilUKl naction against a legal 

that it is aeieiitifiraiiy nnir<' appro- wrvmg, and not lung el«'. 
priat« to rt^gard the inafitution of 

war, aa mogntiHKl by powtive tnuir- * vSc^\ Westlako, ii. p. 3; 
national Law in the eighteenth, nine. Kohler. arurJUigen du I dUwerWs 
teenth, and twentieth mUnnw up to (IIUS), p. 171. 
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of contracts of that nature.* The ‘ Bryan treaties ’ intro- 
duced ft clieck ui)on the right of war by imposing upon the 
parties the duty not to begin hostilities prior to the report 
of the conciliation commission.® The Covenant of the 
League, in addition to providing for a moratorium in regard 
to all wars, definitely deprived members of the League of 
the right of war in some cases.® 

While these attempts to limit the right of war os an 
instruntent of the law were mainly proeetlural, more deter- 
mined elforts were made to declare the illegality t)f ’ wars 
of aggression,’ i.e. w'ars undertftken in defiance of existing 
legal rights of other States. Article 1 of the draft of the 
abortive Treaty of Mutual Assistance of 1923 ® declared 
war of aggression to lx* an international crime. Similar 
teims were used in the Preamble to the abortive (leueva 
Protocol of 1924 wltich, in Article 2, laid down tin* obligation 
‘ in no case to re.sort to war ’ except in the .spt'eitic cases enum- 
erated therein.® In September 1927, at the instance of the 
Polish Delegation, the A.s.serably of the Ix-ague adopU'd a 
resolution expressing the conviction that ‘a war of aggres- 
sion can never .serve as a means of settling international 
disputes a«d is, in consequence, an international crime,’ 
and declaring -that ‘all wars of aggres.sion are, and shall 
always be, prohibited,’ anti that ‘ every pacific means mu&t 
be employed to settle tlisjmtes of every description, which 
may aristi between State.s.’ * in the fxKiarno Treaty of 
1926’ the parties mutually undertook that, subject to certain 
exceptions, ‘they will in no ca,se attack or invade each 
other or resort to war against each other.’ Other similar 

^ See ToJ. I. i 135. Knch in K.l. {Pant), 1 (1027), pp. 

* See Above, § 1 la. 755-769. The Sixth AMemUy. in 

' See above, } ‘Z6d. 1026, had previously arlopted a 

* League Dor. A. 36, 1023. IX. somewhat similar rreolption : i/icL 
Few the replies o( Governments see *ng» of CommUtte*, -p. 31 ; Retolalton* 
A. 35. 1024. IX. See also BouSard, of the liuth Atsemhfjf, p. 21. 

Le pads dV'stdaites muttuRe He la ’ See above, { 26ai. si|e also Wright 
SoeUU He* A'atwju (192&) ; Wheeler- in AJ., 19 (1926), pa. 76-103, on 
Bennett and Langermaiui, Problem of ' outlawry of war ‘ m (tcilinention with 
Samrtfp (1027), pp. 06-100; Uoijer. these iiunrumente. As b point^ out 
Aa t/evriU internatiamie, ii. (1030) below. } bZj, that expression most 
pp. S3-10S. not in any ease be ukOn literally as 

• See above, { 26d. imptying that in certain eircum- 

• Record* of On Eighlk AettmHy, stances war it outside the scope of 
Pfeaarp Meeting*, p. 84. See also legal regulation. 
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treaties were concluded in that i)criod.i In February 1828 
the Sixth Pun-Americun Conference adopted a resolution 
declaring that as ‘ war of nggresnion constitutes a crime 
against the human spc'eics . , . ,ill aggression is illicit and as 
such is declare<l prohibited.’ ® 

§ These attempts received an authoritative and Reaund*- 
practically universal expression in the General Treaty for 
the Keniineiation of War This Treaty, which came about Inatru- 
largely owing to tlie initiative of France and the United nISmIi 
S tates,’ was signed on .\ugiist 27, Ht2.S,* at Paris by repre- PoMcy. 
sentative.s of tifti’cn tbiwriiincnts who on the same day 
invited other (ioveniiiients to adhere to the Treaty. The 
Treaty, which Is also referred to as the Pact of Paris, 
or the Kellogg Briand Pact, or the Kcdlogg Pact, is now 
binding nntm over si.xty States, including all the Great 
Powers.’ It 1.S composed of ,i Pii'amlilc and two Article.s, 
which it Is convenient to -et out in detail : 


.VUTU’IX 1 

The High (\uUi.uling P.irlics solemnly declare, in the 
names of their ies{K>eti\e ja'oples,® that tlipy condemn 
recourse to \^ar lor the solution of international contro- 


' lhu» in Art u I p 1 of thf 'In at y 
Frn'mlnhip of ,luijr lo. Inin, Frupf 
an<i l<Amu)Ani3 nuitnull} niuitinx«k 
that* 8UhjC<t to thP 0\4('ptM‘MR 
in the 'IrPAtj. * lhe\ will in 
no ca*e attack or iu\»Ue (a^h oihtn 
or resort to war agaimt each other ' 
li.S\T»S , 3H, p. 22T. Similar tnalics 
were coiu'IvkIihI by S«i\ict KiiH-ia with 
Uthuama m St^ptemlxT i6tf, 

60* |j. 145* ami mth IVr^u in <hto 
ber 1927* 112, p 275 , UHween 

France and Yuf^lavm in N«\oml»er 
1027* ibid.* p. 373; ami Home 
others. For a fairly loinplcte 
ennroeratton aee WaHmimd. />ic 
A'irAlan^ij9>;xi4:fa(1935h Appendix 2 
See aliK) Hill* /W H’^r TrfuUff 
of and Muittal 

i 'f^fUiUahon, Tamphlet 
No. 244* Novemlier 1926). 

» Sw AJ., n (1928)* pp 356. 
357 i Alvamt. /Viaam^icoawmc ef h 


ry 74 fi * I 1 "Utia, Lt 
Cf^ntanthf utfifnrmn li U 'hfi/ lafer- 

f\aiwunl pp 90 10* , Weh- 

herj;. Tk* (hi//aMTv {/ Oar (1931). 

pp bS 72 

* For the hiKtorj of the conrliision 
of the Fait the works of Sbot- 
wtll. Hunter Miller, ami MN'ers, 

^ lU'il alxne, at p. ITT. 

* Treats Series, Xo 29 (1929), 
(md 3110, IS r.X.. r*. p 57; 
Martena, S.HG, 3nl sit., 21, p 3; 

I9'is. pp. i €i sfq 

» For a liRt of Statra Unmd by the 
Pact in 1938 wx? Hanvrd RfiMtck 
(1939', p 8tl5 

* ,la|iA» tngumlly raiMnl objiHrtiona 
to this phr.we on the ground that 
under the Jupanci^e ConHtiiutwn the 
KmjHTor wgns tix^atiea in his own 
name, and not for his people. Seo 
Unihida. Jrtpiw amonifthe Grmt Pmw 
ll'Mta p 275. 
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versiea and renounce it as an instrumont of national policy 
in their relations with one another. 


Article If 

The High t’ontracting Partie.'f agree that the wttlonu'iit 
or solution of all disputes or conllicts, of whatever natuie 
or whatever origin the)’ may Iw, which may arise among 
them shall never be sought except by paeilic means. 

In connection with these articles theiv must be read 
that part of the Preamble iti which tlu' .signatory States 
expres.s their conviction that ‘ all changes m their ndations 
with one another .should he sougiit by pacilie means ami 
be the rc.sult of a peaceful and orderly process, and that 
any signatory Power which shall hereafter seek to promote 
its national interest,s by re-sort to war should Im- deiued the 
benetits furnLshed t>y this Treaty.’ 

The various acts of signature, ralitication, or adlii'sion 
to the Pact were preceded by uHicial statements and declara- 
tions which, without forming pait of the Pact and without 
varying any of its provisions, arc of some iniporfiincc for 
its interpretation.^ 

§52/4. Tfic renunciation of war a.s an ‘ instnmicnt of 
thelWri* national policy’ must be understood as referring to wai in 
its two principal a,s[>ects as outlined abo\ e 'I’lie signatones 
of the Pact have renounced the right of war both as a legal 
instrument of self-help against an international wrong Rnd 
as an act oi national sovereignty for the piirpow of changing 
existing rights. 

On the other hand, the effect of the Pact is not to abolish, 
even for its signatories, the institution of war as such. 
The fact that the 8ignatoric.s have rcnoum'cd in their 
mutual reUtion.s recourse to war as an instrument of national 
policy » means that resort to war still remaiius lawful- - 

(а) as a means of legally permissible self-defence * ; 

(б) as a measure of collective action for the cnfhrcoracnt 

1 P- a. 1. tiimilar »ar* which arc eot waw of 

• It haa been auf(gMicd that thia ‘ national poluv.’ «<» WrhbeK, The 
term ii not auffloiently oomprehenaire OuUavfy nf War (1B3I) n. w 
a* it may not cover ‘ religl.iaa 'or » See below, ( ’ 
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of intearaational obligations by virtue of existing instru- 
nKints «u«h a» the Charter of iho Uniter] Natirins ^ ; 

(c) as between signatories of the Pact and non-signa- 
tories * ; 

(d) H 8 against a signatory who has i»roken the Pact by 
resorting to war in \iol,ition of its puivisions.^ Thus when 
Great IJritain <le<'laied war upon Germany in 8 epteml>cr 
1939 that declaration was fulls m accordance with the 
oldigations of tht‘ Par t in \iew of tlie invasion of Poland by 
Germany and tin* n '.uiting war bctw'eeu those two States. 

Tht^se exceptions arc in themselves snfficirnt to show 
that, even for its -.igii.itone-^, t)»* P.iri- I'aet has not .ibolLshed 
the institution of wai It roiild not, of cour-e, have that 
eff<‘ct in rcv^ird to tlie mm -.igiMtones. Moreoser, war is 
pos-iible, and must be itikoned witli a-- an ever-present 
possibility, in violation of tin* piovisKms of the Pact. A 
war thus midertakr-n would he illegal, but it would still be 
war regulateri m its m.ijoi a^jn-ets, 1 »\ the aceepted rules 
of warfan'^ 'I’ins dm's not n<*<H'-saril\ mi*an that the guilty 
helligeient eantnvaii ihlyituokt thehenefitof.ill rules of war.® 


• Thi*» foli )u8 fr^ in Ihe 

of fh<* l*fnt nia^n tt h 'I’s jt 
ref»»r» lo war sut an mstruiiU'Mt of 

\ he nff ntdttnii i < 
it w w r\|»n''snlv sn jigI'sI'I <l ,p tl f 
ainl the iiitjir|jrtia 
tioiia tl«* 

• Thu« Jh«' Uratn n 

of \iiar in l'U\ w is. 

Ut>t rtmtrftrj tn the* a’* 

nut a^lhcrn^i I » th< Tut 

’ Sf*f J r> 2 n 

• See Mow, § 61 Fs*t lluw ninl 

otiicr rt^a^ionH tli** Uv* '»( war »nui»i 
t<o U* ti fhjcti 

of the in*eiup of lnt<^rrnitn*nAl Uiw 
W lulf» A wynlom ran pn>hilpt 

nH-oursfii to tin]A\rful it Oi»nn«»t 

alwAy» pifiMit »t , iitMlher can it 
n'ntnink** phvmca} ctimjnilfium for the 
pur]>n«M^ of enforeinjj the hiw In 
either eaee* e9p(vially when the 
opponents oonaiat of colhKrtiio unitN 
i*ith ertorrnoiw r»*eonree'* of 
power* It w tWirwhle to pro^uie rulee 
int-emied to and, if 

h» the of force. ITnw in 


Aivil w tr, whoHt Gtt^iT^enie cannot 
Ik* hv the fat t that Municipal 

T iu •iti^nr. iti'fcps It fth a in’inn\I at t 
*»f Uia-on i 1 the j‘art . rel>ek, 
it hi' foniiti 1 < ' ( : 1 1 *j^ular 
tiid humajiiM h* -'t lilt It'S < *tK*r h,N 
t'jrt-t'. moprntivin of belligerency, 
l» J rw, § 'v'l) or h\ Mtit ob<uer\ 
I'll e if the rul< -» of u iifarc A'i entab 
I -h i h\ Inti riilMhil f-tw, t)r, djs 
M in tht (Mini i I '.ivtntP'UN tf 
I MM h\ i!n f \pn 'k i vUnsjon of tin 
h im »iut in i'l nilt s of w irfart U ti\il 
11 y 'mh ltl‘ w § oMo) For the 
^uggewtion that war haa been altol 
iMual a« an iw^titution and that 
Intv rnationiil law vimt therefore be 
ronhnotl to the hw t.f peace sce 
BiJwt imantc, iniertuiiional 

t No H Sec M'fh 

iH'ig. niijf Afieyi’ji p 

110 ^Thr OutUsffry of Bur » 11^31), 
pp, S3, ; I^aoainpa in Hapm 

Hecvttl, 11^30 0) P' r>10: Ahare*, 
op cii . p 77 Rut 'ICC Kunr and 
\a I'ladcUo, referml to below*. § 67 

• Sec Mow. $ 61 
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$ 52fi. While the Pam Pact binds the parties not to seek 
a solution of their disputes by other than paoilic means, it 
contains no specific obligation to submit controversies to 
binding settlement, judicial or otherwise. The Pact has 
not affected the rule of International liHW according to 
which, in the absence of agreement tt> the contrary, no 
State is bound to submit its dispuU's with another State 
to a binding judicial decision, or, in general, to a methoil 
of settlement resulting in a solution binding upon Initli 
parties.' 

This absence of any provision for bin<liiig pacific settle- 
ment and for the enforcement of the tlccLsions rendered in 
pursuance thereof constitutes one of the jirincifiul defects 
of the Pact from the iioint of view of it.s ultimate eflcctivc 
ness. It signifies a fundamental gap in tlic international 
legal system. Prior to the conclusion of the Pact, war con 
stituted a legal remedy. Subject to some exceptions.'' the 
Pact abolished it in that capacity without putting anything 
in its place. As some remedy there mii.st be against a con- 
tinued denial of a legal right, the prohibition of rccoiirst' to 
war may in practice become unreal. 

t 

§ 52/1:. The question whether the Parn Pact by forluddtiig 
resort to war has also jirohibited resort to force short of 
war is a controversial one. The controver.s\ is to a largi* 
extent theoretical seeing that most States bound b_\ th<' 
Pact are also bound bj the (’liarter of the Tnited Nations 
which prohibits reixiurse to forci* short of war ^ ; moreover, 
the CharU'r piirjioi'ts to govern also the conduct of non- 
member States in the matter of the pruliibition of reisuirse 
to force, w'hether it Ikj war or not.' Article 2 of the Pact 
refers to the obligation of the Contracting I'artiee not to 
solve disputes by any except jxiriju' means ; and in the 


* Even if Artifle 2 bo as 

implying the duty tn wk 

the folution of diRputeii by pacitie 
moaiio, it certainly docR not imply 
the duty to ttUlt diiiputee m that 
way (for the contrary view wse Hunter 
Miner, op. di., p. iJb) Aa baa been 
fkown above ({ 11a), pacific mean# 
of aettkmient other than arbitral or 


judicial wttlerneiit <!<> not'^neceaiiarily 
rt^ouU in a aetUement an 4 matter of 
legal obligation See atri> U (lall. 
op. ri( , pp 121 , anti fitralia, op. 
cd., pp 105010. 

* above, $ 52/A. 

• See aliovc, J 52a. 

♦ See Article 2 (fi). 
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Pmunblo tho (Contracting Parti<JH express their conviction 
that ‘ all changes in their lelatjons \iith one another should 
Ik 3 sought only by pa(‘ific means and lx‘. tho result of a peace- 
ful and orderly process,* In the view of some wriU*rs these 
l)rovish)n8 must he interiiroted as meaning that the Pact pro- 
hibits recourse* it) force sliott of war.^ But the last-quoted 
passage refers only to changes in relations, not to the 
enforcement of (‘xisting legal relations ; as to Article 2, it 
must be borne in mind that although measures of force 
short of war are (’ompuUive means thej are still pacific 
means.- To th<» <*\tent to which lln‘ Paris Pact ^xrmit^s 
\vithout restiietion r(*couis<‘ !<> mea'>‘Ure^ of fojce short of 
war, it is ojhmi to the same sera>u^ olijeetion^ as Cvore the 
CfuresiHinding pro\isions ni tlie ('o\eiiant of the Ix^ague of 
Nations,® VVitlnn fiJiu \e<ir- ol the (sau'lusiun (>f the Paris 
Pact there* occurred thns* in-tam*es of u‘<‘om*se (f) for(*e on 
a large scale* on the pa it oi signatories f»f the Pact without 
a de(*laration of war namel\. tlie linstilitu's coiulucted by 
Soviet Ru'-sia in agaiii'^t (‘liina in connection with the 
dispute concerning the (‘hiiH*^* Ka^teu-n llaiiwav.^ the occu- 
pation of Mam’hnna Pn Japan in HKU and and the 

invasion of the (’oloinhian pio\ince of [a*ticiu by Peru in 
19Hl!.® Ill all these* ca'^e-^ one or hotli jiarties to the dispute 
were n*irnnded h\ other '^ignatoru*- ot their o])ligatioe. under 
the Pact, hut there wa> no autIiontati\e finding t<» th** -'ffeet 
that tlio Pact lunl Ih'ou \iolated/ (hi the other hand, 


* Sw, f y., V\ ri^'h* lu A J , 21 
(m3), pp. ni :>4 

• § 21 . 

• Soi* § » 't OM'prrvji f 

lhi«^ ^ork. And .iKhw*. ^ .‘2a. 

* Toynt«<s Nwrov. Is2a, pp 

344 pp 

5i74C284 In tlmt liunsia 

; it niijrht thrr^'iore fn' 
iir|p)e<l that, by implioiO<»n, .“In* *fi<i 
not fteny th<* appliraibilav of tho 
IVa (iswi the ihowtjan rvpl\ ‘*f 
4^ to tho N«to of tin* 
Unit«4 Ktaton : D^^cum^nts. 
p. 279). 

* Sffi pn-iHslinji Mlitnm, § .Vifw. 

• tSoe >b}d., p. sH, n* 4 

’ In ih« Not-o of tho Vnit^I Statos 
to Faro of Jiuiuaty 25, 1993, it 


tlnit aiiv attoiiipt to obtain 
tho nnxfilMit»o^ "f exibtinp treaty 
ri'kitioiw ' by a fon^ihlo aud armed 
sijpjmirt of tho illegal wrupation of 
Irtnu’ would ^o^^ntute a bn*Ach 
<d the r,4n«; Tact ; aee Toyiil>ee. 
n.ruk p. 44r>. 

In W*nu' treaties ooncliidoii aubae- 
qijonth to tho Pan.-^ Pact (here were 
e\phoit pn>\ iMont* fot the nmiinoia- 
tioti not only t»f war. but also of re 
» “p* dhsl categories of ar;?* -el 
fone. Th m the 'rn'aly of Nou- 
of duly 1932 l>etwe>en 
Poland and UuHsia, tho Contracting 
i’artn^a undert04'>k ’ U) refrain from 
taking any aggrewiye action againat 
or invAiiing the territory of the other 
pArtT," and they a^reeil tdiat ‘any 
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authorit-ativo pr()!K)u«cofuo!it,s to that effect were made in 
comieetion \\ith the inv!kfEi(»n of Abyssjma by Italy in 
of China by Japmi in U):)7,^ and of Finland by KnWa in 
1939.® The^e inSiWom \mw followed l»\ hostilities eon- 
diictixl on a larfro scale** The (It^nnan ulfeinpt at the 
annihilation of the independence of iViisfria in 1937 and of 
that of CVechOsiovakia in 1939, the nusa poi at nui of VII)aiua 
by It d\ in 1939 and the Kusman uixasuai of Poland in the 
same year did not pioduee either actual hostilities ui an 
international promluie eulnunitmu in a hnniil timliru' tlmt 
the Pact liad been \ lolatwl Theie ouirht to Ih‘ no dtmbt th it 
the obhgatums of the Pact weie disteiraidcd in all thi''S<^ 
case». 


The 

Question 

'Mtuee. 


§ 52(/ Prior to their final aoeeptanee of 
various signatories nude ilcxdciralions and 


act of violence atta^ kin>; tlnf* inteji'ritv 
emi mvioUbihty of th« territory <jr 
the pobtical iiulemnUcn o of the 
other ('ontra^tuijj Fart> shall W re 
girded a« contrarv to the undir 
takings eontamed in the fieati 
*even if <*uch acts are c(>iurmtte<t 
without decUntum of ^ar and avoid 
all warlike stations aw far 

poaaibie ’ L ,V PS, ! Itk p ei 
See also /itK'ttwrfli, IMH, p t‘f’» for 
the Foli'^h (*erm%n Dvdaraton of 
January 1934, in wlinh tb»s*e two 
States agrefsi not to ha c nei-purse 
to forte in ord(»r to HCtth * dHpntcM 
between them The^e 1 r»'al}e(H were 
violated bv Ro%ia and Orrmanv in 
1939, but they are of hi'-t ‘ri d 
irapc»rtinre And ih, f r otlnr 
similar treitKH Wrionmid, /b# \irU 
angnff^pfiktf \ 19 r>) Xpjx ’idi% i 

Whether the Part prohibits Utlh 
war and meaauree of fnne abort of 
war, or or h the forrni r, it nroliablv 
prohibits the threat of sjth a tion 
m sKv far m »t prohibita the aitmn 
Itself This means that under the 
r^pme eeteblisbisl b\ the IV t an 
ultimatum \«ee lx low, § 93) n^ir 
mally unlawful, as n amountii to in 
anticipator} hreac h of the I Vt 

* See the R«port of < ommittee 
of Su adopt*vl by the (‘oiiiinl * f the 
League on OcU>l»er T, 1035* Off /, 
im, pp 1223 1226 

• For the finding of the Asai^riibly 


till* l\icl, the 
doti mrnts ** 

to tio tihfttHittbf i ti fk jd 
was uMiti iiv U» tJu 111 f Cnn-* Mf 
ph H lit i tt ^ ^ ' fl 

* Off J JO pi ,s >»H 

* T hr fit t)i il ih ht u( »*(' Hi t 
1 M oi’ipi PI d bv idnlirkMin t w ir 
w u dui I ith r to Um <}• i^iri < f o*ii ir 
both iw ibjiji rt lit- 0 to MUpcir tlu 
prt -iiH of tan I fi nil third 

bv bn. no m * f ntml 
t ^ I » nti ilit or i tbt uislj of 
th* igijri^'si r still t ) iMjuin wnlun 

til* ImKiuaI boil*-' if th Put lo 

thf 1 cMt !■ f tin Ln o hiOMisii w ir 
Ui s'l i lib 1 tfmt «| f « n ri h 
th ri V *111111 1 \r (f*vMJ» 
ttunf wid>(h «ht bad jtJki*i<si islh 

h^inr k iti t )*.! n vu lit < f I ltd ind 

* I bt "f ir» il v»r mI i « unK 
ioi to ffii urn fuf <h n * pnudmg 
the Mgni' ue «f tin Pt t b\ the 
origin il “igtiitoiirt iitivl the uifkwei«i 
of tie s*4t* i uvitui (o idhui to 

the Pi*t II s ierr<)t!t|»ondne e Mill 
be bitiml in tin Aork** of Shotwil), 

llniiur Milbr, Mvti|r, md oih^m 

fited tbuvi at p 177 J ft) in govern 
unrlil st if 4 nif nt-i odei n jnirU of 
(oinmitlMs Ik foil tivd bgi*«l)iltinH of 
the » vrn \\» hijr u curvet »nd 

analvsiH nf two MandeUfant in 
kO. 10 fpnii, pp 3l7 mi , 11 
flint}, Jip 17Sl H Hq As to th^ 
value of lukth these kiiuk of pn 
pamtorv work for the InterptetuhflH 
of the Part \\ right in A J , 23 
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refjorving to thenwt*iv<*8 the right to have recourse to war 
in self-defence and to judge for themsfdves whether a situa- 
tion ha» arisen calling for .such action.^ It is not l)e\ieved 
that these statements and declarations have impaired the 
legal efieet t»f th(‘ I’aet to any apprecialdc degree. The 
right to use. torce (which in relations of States may assume 
the form of war) in self deftius; con.stitutes a permanent 
limitation of the prohihition of recour-c to force in any 
system of law. Kfpi.illy, it is of the essojiee of the cctnception 
of self tlefenee tliat ns ourse to it n)iist. in the fuvt instance, 
he left to the unfettered jmlgiiient of the party which deems 
itself to 1 h‘ in «langer This being m., undue importance 
need not he att.iched to iliesc variou.s deelaratioas it so far 
as they n-serve to tlie interested State.s tlie right to judge 
whether there has ari-M-n .i ea^f* of resort to war in «elf- 
defeiiee. SiK !i .i faenll y nui-t ht* understood as referring 
to tlie deternunation oi the nght to immediate action when 
tliore is perii’a/ioa in niom - lUn elementary principles of 

pp ^*7 1114, rjt‘hpfv " Ki'i) as j,,nt if thtMf of 

pp 74r» 7,')J , ih ' , tl crn^’. (wreat BntiDii 

]ip i . tittr r pdf 111 j> i To th* « xNtt ikv' f*f ^tertain 

Ufcntsl^ *48 (ij i, j*p t* inr* c>f th^’ vorlti thr* uelfAro and 

Ktn» S12 A** iho df-4 Uratio!i«^ anti i.t# jtn t . f vhj. h < onbtiUUo a Rpct lal 

nt'i Mi ii4*r<]) mjI* a.d \rt»t .i ’ t>f Ao* jn^acc- and 

wt in nuts'' flu* jiuncraliv it Bniiin ami ibu pro- 

pumipU' ' f 'It fi ’K'u. tilt' Tn t** u < f V 1 I h from attack mu-'t he 

anri' of their rihu » n* t t.»< * i »- i*. a of - • loft rue 

the int'T'rpretiition <d the P.o t Ii.m* Ipr.ti-h i\ t>t Mi\ 1 nee 
pn>l».ibly tw'H''n r \ r itui * nnl .'Unit and lUolii 

' , the irph of IVtiTt' - f * f 1 fii ipruht, Futot^on vf 

.Inly U, to the olt'iitu N' u m i‘j 177 lv> ; \\ Tifiht in A.J , 

of tlu riutTHi tt»it t» tid' i7 fl'Ud), ]']> 4i-o0. Ami hee 

ttriginal Mj^natoruK of the t eralli tw*. tlio toncrption of s.Hf- 

' Nothin*’ in the new troati r<‘‘tT m d» h net* m this toninvliou ('a\Aghcn, 
or roinpioiniM's in ati\ in tniu'r what < ./» tr ti r na:HfnaU (1P34), 

tiic nghf of sulf d«ft*iuo Kiuh pp 511 ; Veidrtiss m IIa*jue 
imUon in th^^^ t wiU alwu^ ). pp 4SI-41H1; 

remain frro to drdt'iul it> IH ir^d , IPItO (i h jp 4t>l» 

atbaok oj tn\as*it>n , it 'il ne 177; It Fnr. lAt i , llVVi iin h pp. 
t'l Tomp^'leiit t<» di>ci<ic w lusher wi Tht ^^uUaur^ of 

iiJiimtancc^ mnnr^e fo w ir Mur iKk'Uh pp HHi li'It fiali, 

in Mf defetu'e ' *rh!E and otlnr i»p. • . pp b*7 ; Stmtis* ap. nf.. 
NoU^n will tie found in tho wtuUs. pp. Hs 171, ^^jviiudit in Jc^wrna^ / 
r'lknl of >hotwrih Hunter * jHifoU h^tMaion un<i Inttr- 

Milh’r, and M>ori« Sonu* ^tatis /.un, 3rd scr , 14 (I932h 

HalHiratwi in «if*urie detail thnr pp- 2^* , i ohn. KnciJ^tfrhufumj 

<^eptmn of »elf didmae, TIhit. while und >cA%,’,Vor;r {ll*3n. pp. ll.‘» U1 : 
the Unittwl Static Inohided in the Itonh.vni in I J , pp. 

right of aolf doftme® ibf» fight to main- 1 In 120 . tiir.iud in 49 

tain the Motirot^ dootriim Inw* vt»l i <1934) (in )* pp- 69l-8hf>; and the 
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interpretation preclude tv oonstniotion which gives to a 
State resorting to an alleged war in self-defence the right 
of ultimate tieteriaination, with a legally conclusive eflfect, 
of the legality of sucli action. No such right is conferred 
by any other international agreement. The Paris Pact, it 
is true, contains mt obligation to submit the dlspuU'd ques- 
tion of self-defence to a judicial decision. But this is a 
feature not confined to the Pact ; it is common to all inter- 
national treaties which are not governed hy a general 
arbitration treaty or a sp«‘cial compromiasory «'laus<*. 

The legality of recourse to force in .self-deft'nce is in each 
particular ca.se a proiier subject for imi)artial «letermination 
by judicial f)r other bmlies. Thus the Intenuititinal Military 
Tribunal of NuromK-rg said in its dudgiuent given in 1940 : 

‘ It was further argued that (iennany alone could deeitle, 
in accordance with the re.servation.s made by many of the 
Signatory Pfiwers at the time of the conclusion of the 
Kellogg-Briand Pact, whether preventive action was a 
necessity, and that in making her decision her judgment 
was conclu.sivo. But whether action taken umler the claim 
of self-defence was in fact aggrf'ssivi* or defensi\i- Inu^t 
ultimately, be subject to invt'stigation and .oljudication if 
international law i.s over to lie enfotcwl.’^ Tlie task of 
judges or governments determining that question ma> Ih' 
assisted by laying down in advance in wliat encnm^tam‘e.s 
recourse to force, including war, must Ik- n-ganled //riwn 
facie as a measure of self-defence. Such i-ircurnstani cs con- 

writwi on the defimtjon of agpffPSRinn the hvp<>thf>iR that tho on 

referred to Mow, p. W Vo aU*^ the nia\ hiuc thought that 

Strupp, Das ^nlhrrejrhllichf DfUkt tbpy a< Ung in Mf defent ‘ . 

(1920), pp n9<142, 162-1*V4, for p. 71 of thf Htyart ' T. tHKl. 

matancea of judicial determination of M 320. H »32 Vll. t)n the othi^p 
qiipfftious of Mf-belpanU Mf defenre. hand, in a of (h Oilier t». 

And see the Report of thn Litton 11M7, the AsR^mihly of the l^eague 
Commwsion adopM by the As- adopO'tl thp Ucptirt of thf Far Knntf'ni 
^mbly, m the Manchurian diRpute AciviH<»ry ('omniitK'f^ RttMiing that the 
between Japan and China on the action of Japan was mi vmlation of 
quention vrhr her the initial artion of the Patt of Fans an<l fhat it fc»uld 
Japan m occupying Manrhuna woa not he justifiid on th*' ground of 
justified on the ground of self 'defence. Relfdefdun: 0//. J., SWmal Supp) 
The CommMon heid that the aetion No p UK; Dorlmt^nis 1937 
ol the Japaneae troope could not be p. 097 
deecribed as a measure of legitimate 

defenoe* although it did * not exelude ‘ AJ,^ tl ( 1917 ), p. 207 . 
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stitute aggression on the part of the State against which 
the measures of self-defence are directed. In a number of 
treaties States have adopted a dellnitiijn of aggression.^ 
In a system in whicii war has b<*en renounced as a remedy 
for legal or moral wrongs, further ntUmipts in that direction 
cannot be re,gardod either as legally unsound or as inimical 
to justice." In so lar as a deftnilion of aggression is assisted 


' S^, t tin* rontHition for thr 
tWinitlon of Aggu-rtsiun oi July 3, 
1933» lUmtu aiul AfgluiruH 

tJiii, K«thonia* KiUiifl, 

Koumaniu., and Turkey. ni 9 ^ 

1933* i>- 23t». (SiiuiLir ^ oii\ennoiiw 
were aigtied hy Uumkm witli honu* 
other JstaU*?* : tbul , p. 231? ) mrd 
iiig t4» Article U- ot il,«* t (uu 1 ‘iituui, 
the aggrt'tesor in an mtrrij itionml 
eontin t ‘ will he coriwimnd the 
whi< h will he the hrst to uiriiinit aii\ 
of the follow }fU • 

J. Declaration of war against an 
other Stale ; 

2. Invasion hy uri«o*d for»4s. p\ni 
without a ih»<lArAtton war, of the 
terntnr\ of another , 

3 An athuk hy arn.t*tl land, ii ual, 
or «ir foreea* even with<nit a dfsltra 
tiiui of war* ujwm thr teTrit*»rv, haxhI 
ve««aela, t»r ain'rafl of another State ; 

4. Naval hUvekade of the 
or p<»rU of another State , 

5. Aid to anoe^l hand** fortne^i t*ii 

the territory of a Ma*«< ,iiul jiitadin;: 
the t-crrjt«jrN « f anoiher Statt, or 
rafueal, dt inarjds on tfie {>art 

(*f the State hubjo Uil to Alt'iik. to 
take alt |>o^ih!e nuMj^un*!A on it** own 
territory to deprive the »*ani h^ndu 
of any aid and prot^M tion ' 

lliift dethutioii hdhiwtMi iloisrlv the 
ddHnitUtri of aggrr'WBion jmiposrd in 
Uay 1933 hy the < iunmiiUt' on 
iSeeurity Quenho'^ti of the DiKirmi 
merit Con ferem'e ; league I hn ('onf. 
and KKi ; 

mX pp. 2lH22f^. live Draft Ton 
vention 8uhmittf*d hy (ircat HnUin 
to the Diaarinanient tAuiferere'e m 
1933 c^^mtamed a deflniUon of * ^‘sort 
to war' wdth&n the moaiung of 
Article 10 of th® (V’vcimnt which 
follow Oil eloaejjy, oacepi aa to Pari 4* 
the definition quoted alwive: /kra- 
menu, mx ifSff. 


® It is iommouly* hut erroneously, 
^Ksuiiieri tiiat the adoption of a 
d< hint ion of aggrt^Hion iie< eHAnrily 
deprives governments or tnbunais 
of the frtedorn of appneiatjon of the 
nunth of a particular Kitiiation. No 
d* hriitiou act* automatieaUy. It 
must alwavfi be a matter for a judi- 
i m 1 tiihiinal* or a St^te, < any other 
;ig*‘n( V entitled to form a judgment, 
to appK llie elero<‘nti> of the detiiii' 
tion to th*' (n»e before it, Tbehc 
les niuht he tnintcd to l>o able 
to .Hold ahsurtiities or injustice 
A huh luiv result from the pc^culiar- 
iti»« of a given Situation. In the 
‘*ph» re of Muiin ipai l^w there U no 
M nous attempt to prevent the adop. 
turn of deisiiUtonh of vunovu crimes 
4 n the grou ol ihit thtir rigid appli* 
nation m'\} r* ^ult in injiiatite. The 
Dw IS 1 h‘*i fin tlio HkiU of dr«ifl(smen 
a:,<i the svi^<hm of t4)urt8. Deiini- 
tions ri^pnsfMii iliAt element of ccr- 
i kiTitv u^ tin* ojK'nitU’n and oObcrvaiue 
of the law v»hKh i« no less essential 
r 11 Kntfdiofial relations i i within 
th4* ite A dobujtjon of .^gns.sion 
nmv aho he mstrumeidiii u making 
it in >re difiuidi fi^r Mate<* to pursue 
a p4*Ucv of treating the conception of 
Mlfdefeiut* as identnal with the 
dcfei'ic 4)f any Mitere^t to which they 
ft It a*’ h iinporiame. 

ihi the quest 14 m of detinition of 
uggreHsiiU) M c Kagleton, /'Ac Atletnpi 
Ut l>*pm f (Inteniational 

{ om ilia turn Pamphlet ao 2f»4* 
N<iV'tnlrtT I93td, and in W fr,, 39 
pp 19S*MK \Vehls?rg, Th^ 
i/ti/hn,'*v </ hi 1(15*108; 

\ igmJ. df /*el(?yrrA^fwr 

dfin8 ’r» furrre (1933); Fischer 
W illHsn^. iTU A o/ tAc etniwl 
of ike hiUww (19341* pp, 

229 212; Ueu'hhelm, Ihr ANj;ri^ 
tl93t); Hertr. Dojt ProWem dej 
f»4i‘mfcAllirihrw ( l93o) ; M* 

tnund* fhe A^iVAluw^rtjT^r^wiirf# (1935K 
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by a olarifioatloii of tho law ia the mattor of aoUon in 
adtf-defenoe and aelf-presemtion, the International Military 
Tribunal at Nuremberg made a contribution to that end 
by adopting in 1946, with regard to preventive action in 
foreign territory, the definition of justifiable action in helf* 
}»resorvation as laid down by the United States in tlie 
Caroline case.* On the other hand, the dev<'lopmeut of new 
instrumentalities of war -such as those inlienuit in atomic 
warfare — may render e.visting definitions of augression in- 
adequate. Thus in coimwtion with tiu' pre[>arufion of a 
convention relating to tho internatioJinl control of atonue 
energy it was observed that "crious \^olatlon^ of tlial con- 
vention might projs^rly Ik* rcganlctl as ‘nrtiu'd attack ' 
as aggre.ssion — within the meaning of .Article 51 of the 
CharU'r authorising action in self-deteiuT * W’hcn at the 
time of the drafting of the Charter it wa-^ piojioMsI to defim' 
the meaning of aggrasshm. in .Article ;hl of the Charti'r and 
elsewhere,® the projHwxl was not adopted on tlic ground 
that it introduced an undue element of rigidity m the 
inU'rpretation of the Clmrh'i * 

TheSano- § 52A. Unlike the Covenant of the League of X.itioii.*- or 

^oHhe^he Chartepof the United Natioiih, tlie Tans Ca<( prinides 

Vuki. no sanctions for the cjvm * of its siol.itioii. The onl\ espre--. 
sanction of the Vaot is to be found nut ni it- te\t piojier, but 


pp. 2 r»7 , Diamaiulefico, U 
de Tb« rj', 

notwn d^agrts^utn droii inkriKtiional 
(1937); Inif-rnatidnal '^anrhon* (A 
Itepfjrt by a (iroiip of Mi'mWrn of 
the lioyAl ln»titufo of intfrn'itiona) 
Affairs) (193H), pp I77 1H7 , fJaak in 
ZAH, 6 (1926), pp 307.3SO; Shot 
well, op at., pp 203 213 , rrvdcn in 
JH L, 3nUf r , 12 (1931 }, pp 262 207 , 
Sehficking, HOblnmi, ana Bnbniert in 
Z.V., 16 (1032), pp r»32.551 . Finrh 
m AJ , 26 ( 1933), pp 725 732 , 
U Fur m lU. (OtMta), U (lt»33). 
pp, 179*191, i i«l m HI (/’tffw), 12 
(1933), pp 251*283; UraaUiy m 
iS'cdiufiiMirird, 5 (1934), pp, 29 40; 
fiAuterpaeht in 20 

pp t07 2Olj Wnjjht w AJ., 
29 (1935), pp. 373.396, and i6<d, 
30(1936), pp. 45*66; Lederer in HA, 


iiknnol 13 il035i pp 119 125, 
in MAnnqf Mahtti t’, \nl ii 
( i93*'>) j>[» 131 145, I t<»ii m 

Z o fi , lo {1936;, pp t*H7s, St die 

m hipnt htf^runtwfinl, I03h, pp 372 
393, Kujjflnmiiai* ui .1 J , 31 (1937), 
pp 244 257, Hilimgir in Z o ]\ 7 
(1937;, pp m3 51(1 (tni tlic Hunman 
(idinifion) On thu use t)f the term 
‘ agi^ffwsitm ’ m treaficH opfi m ufljcia) 
pronouncements linruttni Hmarrh 
(1939), pp. 847 855. 

* Sfv vf>l I. ^ |;n, apd A J , 41 
(19471. p 2(15 

^ * sVe the tir^f llti|wir1 tif tb« T 'oik'll 
Naitons Atomic Kncrg\ v>nifni*jision 
IJ N. I)<><. A K 18 Bev; I. p. 24, 

* For irirfUnce, njtb regard 
Article 2 (4) of the (‘hartir. 

* St't* (loudrich and tfambro, iip 
104 , 207 , 
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itt thAt pArt of iho Preamble in which the signAtoricu express 
their conviction that ‘any signatory Power which shall 
hereafter seek to promote its national interests by resort to 
war shoulfl bo tlonied tlie benefits furnished by this treaty.’ 
This is merely an affirmation of the rule that a State is 
eniitlotl to oiiiUK'l a treaty broken by the other party. ^ If 
a State violates the J*act by resorting to war, both tlie 
attack(Hl State und other signatories (d the Pact are no 
longer bound ns again.st it bv the obligation not to resort to 
war as an iiislriunent of national jiolicy.- They assume in 
tills matter .sueli fieeilom of action as they possessed under 
Inteniiitjonal Ijiw [irior U) the etmclu-sion of the Paet. No 
other expHsis sanefiou is jtrovided in the Pact 'Iself or 
intended by it. llowevi'r. although the Pact itM'lf ]>rovides 
for no s^M-eifie .siuietion, a breaeh of its ])rovi.'ion.'' eon.stitutes 
an international v»rong agaiii't all its .signatories, who there- 
upon. without electing to go to war. bectnne entitlerl to such 
it'dri'.ss, Ity wa,\ of self-help or ittherwise. as the prineiple.s 
of State rospon.^ibility warrant. They may resort to re- 
prisals ; th<‘y a((iuht' the right of intei mention ; and, Iwith 
as belligerents and neutrals, they are entitled to h<»ld the 
guilt\' Iwiligen'iit ri'sponsjble for the hjs.se.s sustained as the 
result of the war. As in the case of other international 
tthligatioiis. tli<' nbseno* of sjweifie pnnision.s h)r sanctions 
doi's not affi'et. tlie legal charaefer of ihe Pact.- Neither 


' N 'v <»1 I § MT 

For this reabuii it tiop*» not appear 
that the Freamhlf* to (he l’a< t oon- 
dtitutes a Hiil'staiitial aihluion to its 
t«(> principal artnU-a 'J he 
«ion (M'C, f Q , M rails, o;i i if , pp 7i>- 
85) of the wnportaiuv of the Pre- 
amble in t oun* tion with the Pai-t is 
therefore lar>tpl^^9 thiMiretual 'Ihe 
PermamMit (.'ourt of InionintKmal 
Justice repent ediy lefern'tl to the 
l*t earn hie t<» treAties : see, for instance, 
SonoM A, No 15, p. 27 ; ^cne8 B, 
iNo«, 2 J, ])p 25-27, :n ; No, (». p, 2S , 
N<». PI, p. 1 1 ; Senes A B. No. 5(1, 
j». 57*1 ; Ni>. 82, p. 13. ^oe aUo 
PriitKlail. thnr an<i 

Enfryrcf'inent (PM 8), p. 4(KJ, aiifl ca-sea 
them cited. In the toiirse of the 
rorrosijwindonoe preceding the signa- 
ture of the Anslralm insisUMi, 


in a Note of JuB I'i, lf(2S, chat the 
I^oamble mu-it b<‘ \ onsidered as an 
lutogral jmil of rhe Pi 't. See also 
Ket'ii 111 drtAitia Suckiy, 21 (1036), 
pp 177-PH). 

® 'Hus means that it neither 
noiCASiirv nor jit^rnuKMhlo to inier- 
pm the Pact with the slew* to safe- 
gunnJing its legal character by 
reading into Jt Hpecifu (»bhgations 
caleiiWtisl to Tender it effective. In 
partuulir, it ii^ not perniKsinible to con- 
hlrue as a legal <^b!lgatlon the moral 
duty of the neutial .‘♦ignat-orieft of the 
I'act to d ^(.nimnate against the ir aU> 
helligereii (see below, §§ 2D2ft-202i) 
or to refiihO to rtnognisc agreenicnls 
f>r Kit nations brought about as the 
n'snlt of wars undertaken in Violation 
of the Part. iSoe on this pomi 
l.,auter]iacht in f?rofiMs Noeiely, 21 
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does it Affect the criminality, as distinguished from mere 
Illegality, of violations of the Pact. Tho emmoo of a criminal 
act, as disfcingiushed from a contract uni or tortious wrong 
actionable at the instance of the injured jmrty. is tho fact 
that it injare.*^, and is punishable by, the community at 
largo. Nor are tho seriousness, the destructivene.ss. ami the 
hoinousness of the act irrelevant to tin* (juostion of tho 
determination of its criminal character. Judged by these 
tests, tlio premotlitatod violation of the Pact of Paris con- 
stitutes an international crime.* It is no longer a i{ue.stion 
of aggressive war in general, i.e. a war muh'rtukcn in viola- 
twm of ail expn^ss undertoking. It is a ijuc.sti()n of a war 
undertaken in hreacli of a fundamental tifuty wJiich has 
dethroned war a.s an internatienal prerogative of tlie 
sovereign State. The criminality of a war thus lauiielusi 
could be ilenied on the gronnd.s, for whieli tht'n* i.s no 
warrant, that : (a) according to International Law a State as 
such cannot commit a crime; (6) indiviilu.d-. who act on 
behalf of tho Sbite, cannot Im) oriminally i-es}Km'iible ftir 
violations of International I.,Jiw. lioth t he.se arguments wen* 
emphatically -and rightly -rejected in tlie (’harter •‘.stub 
lishing tho 'International Military Trihuimis ot Xuremls'rg =* 

(1935), pp. lrSr)-U^3,V Hut thirti t»f th#' Hans it tan titj <*0 >»\ 

of thf* IVt, Air ••hovnn^ ihit \\u H<i* t ha** ihvvtti the 

to rrfuac s^urh rc^coj^nitn'ii or, jirnn way fur pAraUt-l < han^t's j.i thu law. 
ally, to ttiiw nmiitAtv thr TIk* attuil iiuurpt'rittiini or upping 

guilty WLigemit. Sop th^ ulrntu titui ul t’hinn* - *is p-ut <tf Intrr 
Nf»te of thr rnilivi .StAtrs to f hiiia liAtiunul Lhw h a rn.ttti i turtlov'iTn 
anti Japan of Jantiar} 7, l!i32, to mfut*? 

the efftM;"t that thr I’lutrj States * 'Dus \v*mM U* ttvtni if tho 
‘Joes not uitriifl to rerogni/r any rurnnUtiv*' is'^iult ut tin* varnjiiF 
Rituation, tn^at y, or AjZTi'Onn'itt uhu h mt^Tri.itndUil prunouiu rini'nt#* cun 
may be brought alH>ut hy rnrans •hunning ariJ n nJrrmg ttimm.il war»» 
contrary to the mvenanU aiul i*bb uf aliutu, S52// 

gationn of tho Pact of Parn of were nut m itsc'lf as io <'on*ctituUc 
August 27, 1928, to which treaty both a cuvtunaary rule miclcrlug criminal 
China and Japfin, aw well aa tho wars of aggivsHion. 

(^tijtwl Statrei, are parties*: .4 J , * The Tribunal «»nl : ‘ Ig Uio opinion 

26 (1932), p. 342. And nvt* tom- of tlio Tnbmni, tho Huh^rgii ronunna^ 
men! thfTCvi'n by Wright, t/od , pp. tionofwiirA'i an instrumerft of national 
3I2*<348, and the literature cited fioUey fuTf nnarily mvolvtitathepropo^i- 
in yol. i. § 75*. Afi to the ohjcf^tioiw tuui tliiit »iu h a war is ilhtgal in inter- 
agaioat changing the law of neu- natinnai law ; and that th0H4« who plan 
trab'ty by way of repdnala aea Mow, and wage mieh a war. witJh its inevit* 

I 2d2i, ^ Jn so far as the si'inni* of able and terrible conse*|iirneej*, ar«^ 
International Law ran legitimately committing a enmo in so doing , . , it 
Msiai tha cause of the effetdi veuesH is argtied that the Pact does not e*** 
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and of the Far Eant and in the judgmcntn of these tribunals 
rendered, msiwctively, in 1946 and 1948.^ 

§ 52i. Tlie Pact is not expressly liniit/w| in p<»Lnt of time ; Fermina 
neithtir, unlike Home otlier inHtruinents,^ doe^s it explicitly 
exclude any time limit. Ft may l)e rloubtod whether on 
account of this latter fact it can be dissolved by giving 
notur.® Kather, it is believed, ought it to he regarded as 
analogous to treaties of iK‘aco which, although (oncluded 
without an express time limit, cannot nevertheless be uni- 
laterally denounced.^ The buMilty of denunciation -<^ven 
if its legal ellects were to take* pUce after a considerable 
<iclay' would not only be contrary to the avowed i>urpose 
()f tlie Pact, but w’ould in practice de[)n\(* it a large 
extent of its effectiveness. The im orporation ot provisions 
relating to the duration or denuiHnation of treaties (except 


tlut siuh waiM an* 
t-nmo*, or wt up courts t/» tfv tho-^c 
wl»<* n)Hk** •‘VK h HAT*' 'lo that t^suui 
tin IK truf* with rf^anl O) tho 

hiw'» nl \^Hr (untMirn*'! m th»* Hascii* 

( ’on\ ( ntioii'' J hr llajjiu (’oi)< futiuu 
ot lt>07 prohilwtHl nKort to <’trttin 
methods ot war ThcM* m 

dueled the inhuiiuiiu* tiealuunt of 
piHoiurs iind Kiinilar ztiaOvrs Mauv 
of thfK^ prohihitions had t»»S’n en* 
forcid long hefore the dat^' of the 
('on\ention, hut niine H«>7 thc\ 
ha\e eeitmnh Ucn inriioH. punirfh 
jihlu .In olfeneiK .igain.Nt tin ll^^v of 
war, \it th»* Hagie (\in\tntion 
now her*' designates Hiuh ]>T(Ktne'< i%n 
cnminal, nor w an\ sent* me pre 
HOnlH'd, nor »n\ mention nnnh of a 
court to trv and purii«h niTendcnv 
For many \ertr« pu^t. Kowiver, mm 
Inhuuali haic tried and puriidie<! 
mdnidimlH ginlt> ofMolntingthenileN 
of land warfare Jaid down h> thi** 
(’oiivention : JJ , U {1'07), p. LMS 
* fin the cnininalitv d aytfrr«ji\e 
war, with particular rtt^rem^ to the 
Kellogg- Briand Tact and to the jmlg- 
mont of the Intemafioual Military 
Tnhunal, aoe History o/ th< I ntUd 
NatioTyf IFuf ('rmrs ('{Hnnii^^ion. 
t'lmpihd by the. VnUed liar 

Cfiwiea (1948), pp IW)- 

181, 232 281 ; The Charter and Judq^ 
merit oj the Nuremberg Trial (1949) 
and Hiiiorical Survey of the Questian 

VOL, n. 


»/ J nt enjoin ffuil f run al 

pr'f}tar<d h, the S'* re 
taiiar "f the I nit<d N itiMON , / nnu 
J ti*m f/ thf is unni^KTg 
(lUport t»\ l‘n'h*’!i'*>or Spiroj*- u!o^ pre- 
K<*nlcii t<i ih'» Ire* rii itionai L’lw Com 
iniNsion, l^r^h A i'S. 1 21*), Vdia, La 

ftuerrt ( run d ntutufhdi *tu<rf( 
(Jliuck in H LJi , r>9 (1910), 

pp loti, (;r. hv in ow }*t>h 

iutil ,Nrun,'r flutrii, 41 (l9t7‘, pp. 
2*h) \\ right m .1 ,/ , 41 ( I917h pp 

iM 72 . Schii L dud , pp 7"0 710. and 
m Jutuiu linoH, <.07h pp 
19J 207 , StimNOii in hrtri ^ » 

.InnuaPk, 1047; KelM'n ii. 1 I Q, 
I d947). pp. ),Vt 171, and in Jncuh 
}tor J{>*ok‘ of Int€f,init*nil Jmu, 
eus, pp. 23.'1 239 , Schwiu/t n'H*rger 
in i uUnu Lau HiVim, 21 (1947), 
pp 344 3')4. And mv Ikclow, lV»7. 
2376, f**r liirther literature on the 
XuremWrg tnal and judgment. 

* See, eg., Udow, ^ UMo on th« 
pnsvi-^ion of Tart IV. of the liiouion 
Na\al Treat) *d 193U in the nutter 
of aubmanneR, 

* See \ol 1 . § 338. iiii the qm**»tinn 
of <iemin» lation *d tnaticw oondm\Hl 
without a **uie Inmt and ront^ii.u«g 
lu' pro\u«i » for denuncialHui «ee 
M\Nair in Htiyur Hiruni, 1928 («.), 
pp r»32, 533, who givea ttome inatancea 
of unilateral temimatioii of #uch 
troatief. 

* Bee rol. i. J 538. 
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in treaties of peace) has now become a practically universal 
rule of diplomatic practice in executory treaties, and the 
fact that the Pact of Paris contains no reference to its 
termimition must therefore be regarded as yet another 
reason for holding that it was not intended to be terminable 
by notice. Having regard to its object and to the munlx'r 
of Slates bound by it, the Pact must Ik* oon.sidered as having 
a degiw of {permanency comiparable with that a{){HTtaining 
to rules of customary International Law. 

The § (Vi/t. The fact that the Pact provides for the renuncia- 
^V'thc **** instrument of national poln y, a liilc tlie 

CoTeiiMt Covenant of tlie League of Nations, with Mnn(< minor 
Charter, <^^<'cptions, merely laid down proi'etlural ch<'ek.s u|m)u resort 
to war, h‘d to abottne uttem{)t.s to amend the Covenant 
so as to bring it.s provisions into harmony with those i)f tlu* 
Paris Paot.‘ These attr'inpts wei'e made on tlie giound 
that the Covenant must b«' ‘brought into line’ willi tlie 
Paris Pact. Actually then* wjvh no contradict i<}U between 
the two instruments. The Covenant could not {X‘rj>etuatc 
for the memliers of the la*ague a tight (ih a right of 

' Nti is [lUlOj (‘m<i ('\jdtinj4 ( -ovfrmnt il trt tupuiU* 

.‘^74^ {or the* Bnti**!! propoKal ami lo ihi'in h a in 

other «iof tiinf'JilM relating t*» the Artolip I? ipat.ijfrttph It. 14 ipua 
propo-*<*fl ^tiirndnicnN ; nml ^mph 4), ami lo (paM^rapli 7) 'Ihu 

pp i40 U Ami lornmiUtf* aNo ftropo^Ml thal. in 

titalhis, fn i/« ; icw of the iiholitioii of 

ik //J anc U th^ n^^ht of \^ai nmhr the ('ovenant, 

Pam (1‘A'hi), ami tin' n'liim in th** ujmniinoiH ret oinnuiulAlion of i|u* 
HL (Parf»), 4 (10, SO), pp ”70, < num il ur«(i» f Artu It lo iparagiaph 7) 

ami in fiJi, 37 |l0]o), pp Jo 4J, boo ^ L’.'ity Hhouhi hv himlntg upon 
Srhmkir/g, i^usiow r/n the partus Kor the Itt'port trf tho 

hnndmtzHnfj tm Hinbh^k auf titn <uimriuttic of Aistmhly Dot 
Affftij/j; 1031), ami m 4rlo,S(<ia (. M kUo llKit) \ umi 
fiiamuj, 1 (1034)), pp 40Cw», VVt*h- Xo IS 11030) t'mO. 37 tb Anti, for 
berg, 7’Af o/ Bar (1031), pp the olwcrvatmos btibmiDe*! bv the 

8H 03 ; Stratm, op '**{ » PP iO*) 2^43 ; variouR (tov# mmenfet, nre Do<« 
Manning in B.Y.. lOIW), pp 1A8 171 , All. 1031 V aml^\ lUn). 1031 V. 
Hufgm m liiujue Hfruetl^ 1031 (n ), The prtij^wfl ampTulrnciitx not 
pp. 5*123; \nficr'‘tm m I.J, 27 adopted by the Asm inlily^ 'Iheprinci* 
(1933), pp, 105 1(H) For the pal rewm for thf» hetitnUioii tJ Mime 

of the ( ormmttce appointed m 1030 luemlH^n of the Ltagucjto atqimwe 
by the iViuiKj* to con<n<i<'r the pro* in the pTo|)o«e<l amemlnripntu ^ran the 
pt>aeriamendfnent«‘te<’ l>.<agti»^Do(.(’ approheiiHion that Ruch Ainemimonts, 
160. M. 60. 1930, V. The ainemlnmnt'j if flm‘ptt>tl. might inbl tiji the existing 
ptiit forward by the (‘ommiltee con limitations in tim matter of rniort to 
iu«t;e<i mainly m propdwala to alter the war, and thun imlire^ tly enlarge the 
text of the <A>venant so a« to deprive stupe of the obligations to apply 
membem of the l/»Ague of the right to sanctions tn ease of violation of the 
resort to war in cases in which the Covenant* 
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re8ort to war) of which they divested themselves in a 
subsequent Similarly, altlioujrh the Charter of the 

United Nations goes beyond tlie Paris i^aet inasmuch as its 
members liave renounced not only the right of war otlier 
than iu individiml and collective self-defence - but also the 
right to resort to force, that fad <lf)eH nut imply any contra- 
diction between the two instiuinent^. The same applies 
to the fad tliat, unlik<‘ tlie l*act of l^aris, the Charter 
pr<*seribes a positive duty to submit to tlie SecMirity (Council 
disputes which the parties have failc<l to settle by means of 
their choice/*^ The Charter tlius adds to the obligations of 


tlu* l\ict in many wav^ in 

' Th** t'iiin’t of tliM 1*>H t uu tht* 
coristitiitinfial jK.’AorM of 
twilional auth<*r]tu‘H to 
jft a Munuipi*! 

m^ni fiot a<‘ ^il1vu^^oi hi-u , It lias 
bo<Mi liuntfT 

op, nt., pp. 14S, 149 tiuit I ho »'f!ea 
Hi th<* StatOH might hf to 

hunt the right of ('oiigrvw?* to tlf*<lan* 
\tar. S(‘t' al^o V^hb^rg, Thi Oyt 
luury of H ar (l93h, pp lOS-Ua, 

Mif liim* (»ui h. hnM 

conMUutwnjitI ni(rrnnti pp 

225 1!44 ; Jt’nUn in (rntiuif S^cuty, 
21 (I93f>), pp, 1-25, and bolow, ^ 93. 
Sonio Staff's povR<**.hiNl poor U) tlu* 
Pam Pa<n geiiural pr<ni*^iiinv of tht^ 
naturo. Thiw Aitnii* SS of the t on 
Htitution of Prazil of 1S9I lanl down 
that ‘ In no case will tlie riiited Stat€s 
of Brazil engage, direi tlv or indu’eetly, 
in wars of eonqnest either by them- 
«€lvc« <*r in allmiu e with another 
Stat<*.' Bra/al invoked this Artule 
in explaining her lelnual. in 192S. u> 
become a signatory of the Paet, In 
Article 4 of the Hra7iliHTi ('onstitntion 
rtf 1034 that senteiu'c <*f former 
Article 88 quotedeaKivo is jireceded 
by the following provision : ‘ Bianl 
sbaD only declare war if there Im* no re- 
coume to arbitral ivm, or in the event of 
failure thereof.” Sw generally, on the 
oonatitiitional limitations in the matter 
of (ieolaration of war, below, §93. 
For an early example of a national re- 
iiiineiation of war »ee the Decree of the 
French (Convention of April 1792: 

* \jsk Nation frauvaise renonec k 
eiiireprendre aucune guerre dans la 
vae Je faire dea eonquktea* et n^eni- 


paitieiil<ir by ]m)liilntiiig ro- 

ploicm jjiinaib ^ outre la 

Iibi-rte (rauiun peup'e ' Tor a di»- 
f ii'Sion of the ongin»* of that prov laion 
i-ee Mirkine Uuctzevjtch in /f.fr., 54 
d950), pp 225 422, The Preaiublo 
to the Freni h (’onatitvition of 1948 
lavsflown loliuws : ‘ J>a iU'publiqu© 
tiaiHaist*. hdi'ie h sis traditions se 
tonloim*' au\ regies ilu droit public 
intern itioual Kile ii'eiitreprendra 
aiKune go ire dans des vues <le con- 
quete I't a emploiera j.imais st*» forces 
(onlre la liherte d’amnin people. 

res*'r\e do rveipri^iie, la France 
lonsent au\ limitations de soiiver- 
ainete iiiuessaiH's k 1 i^riranit-atu n el 
a la detente de la paix.' lor toininent 
therei-n see Mirkine-( tH.^ \ iti h, yp. 
rtf,, pp. 2U-21S, and \'bi^\et in 
Diilhr. ffrlvi, 1 December I, Us pp. 90, 
91, 'I'he V imstitntioii of the (icrman 
Kedeial Kepublic of 1949, without 
proMding h>r an expu\‘'> renunciation 
of w^ar, lavs down in Article 28 aa 
foihnv.s . ‘ AeUs ciilculnUHl to disturb 
the peaceful relations of iH'oples and 
undei taken with that intention, in 
])articular with the view of preparing 
a war (»f aggression, are snooiiatitU' 
tional and shall he liable to punish- 
ment.’ Article 1 1 t'f the ItaUan 
Coiirttitution ol 19 provides: ‘Italy 
repudiatefl war as an instrument of 
aggnwbjon against the liberties of 
ol her pei Vs and as a moans of settling 
international di!hoiiltie« ; she agrees, 
on condition of reeiproeity, to any 
limitations of aitvereignty required to 
ohtablwh an onler which will secure 
peace and justice between nations/ 

■ Article 37. And aee above^ § 25d, 
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course to force generally as distinguished from the mere 
prohibition of war. Inasmuch as the Pact does not provide 
for a legal possibility of unilateral withdrawal from its 
obligation it rauk.s higher than the Charter itself. i 

The Place §62/. The Paris Pact constitutes one of the two most 
important international trcwitie.s (tlio other btnng the tHiartiT 
in Inter- of the I’nitod Natutiis), and it is therefoK' nece-ssur}' to 
wtionaJ as.s<^ss its plawt in the .system of International 

Ijaw. Tlie shorttM^mings of the Pact, from the i«unt of view 
of its profes.sed ol)je(*t, ha\e already bwn noteil in this 
chapter. They are : the uncertainty n.s to how far tlie pro 
hibition t»f resort to war incluites moasunw of force short of 
war ; the ab.scnco of any provision for authoiitative ascer- 
tainment of breaches of the Part ; tht' failure to pro\i(]e for 
coUecti\e enforcement of its obligations, at least to tlie 
extent of a mitigation of the rigidity of the (‘stablishwl rules 
of neutrality to the (lislul^a^tage of the law -hreakei ' ; anil 
the absence of a duty e\pres.-.ly laid down in tlw Pact to 
submit dispiitt's lK*tween its signatories to binding settle- 
ment. These defects seriously inipaii th<- political simiiljc- 
ance and tlie ])rosp<*cts of obsi'rvaiu'e of the Paet. But in 
Uw' the ternts of the Paet aie very eomprelieii'ixe, ami the 
danger of the piirposi' of the Pact heini; fru'trats'd lies not 
in the notnial ojx'ration of its provisions, but in the pos«i- 
bihty of their \iolation liy tin* signatories 
The adoption of the Pact marked a radical diHiige in 
Iiitemational law' and a removal of the principal ohjection 
to its recognition lus a system of law. Prioi to the Pact the 
main defect of Inteniational haw as a bodj of law eonsustod 
not so much in the absmico of an international legislature or 
executive as in the a«lrais-.il)ility of war as if legular legal 
institution. The I’act of Paris alien'd that state rif the law. 
Henceforth w'ar could not legally, as it could he pijior to the 
conclusion of the Pact, be resorted to either as a legpl ronuMl y 
or as an instrument for changing th<' law, Rewfft to war 
ceased to be a. discretionary prerogative right of Hiatt's 
signatories of the Pact ; it la'came a matter of legitimaU' 


* 8m below, H mh-mi 
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oonceru for other signatorieji whose legal riglits arc violated 
by reoom-so to war in breach of the Pact ^ ; it became an 
a(Jt for which a juslificatiuri must be sought in one of the 
extjcptions p(‘nui1t<‘a by the Pact of Paris. In law, the 
scope of these e\c<‘])titms i^ Miiall when compared with the 
magnitude ot th«‘ efuinge elhicted liy the Pact in the system 
of [nternatioiml La\\. Th<^ fuel that witltin a sliort jxwiod 
1 he cunclusion of th<» Pact its juuvisions were repeatedly ^ 
viohit<Hl cannot projW‘rly regarded as detracting from its 
legal signiiicancf’. Put thc^so violations tended to show' that 
the practical jiotcntialiries of trcm^ral instruments of this 
kind ma\ be illus(>i \ if not acconijxuiied by parallel develop- 
ments in tlie direction of an cflccti\e jKilitioal eganifuttion 
<d‘ the so<-icty of Statis. It must remain a matter of con- 
tntvers’- n lu^tlier lh<' injury to the authority of International 
Law* resulting fnun rejxMtiMl hreaeh(*s (»f solemn obligations 
of this nature is suftich'ntlv eom{Hmsut(xl by the gradual 
change of ovithxik whi<*h is bound to follow from the re- 
nunciation of th(‘ riglit of wai as an instrument of national 
poliev. The same considerations apply to the provisions of 
tlie Charter (»f the United Nations which, as noted, gix^s 
beyoml tlie. Pact of I\aris inasmucli as it prohifiits recourse 
not only to w<iii, l>ut aho To force gfuterally and to threats 
of war and pliysical fore<*. Heimz ]>errnanent in its nature 
ami purjx>se and ic[»rescnting a fundamental chari.re in the 
legal structure of international ?«oculy. the Patdr of Paris 
must r<‘gard<Hl as continuing in lx‘ing and a * one of the 
eonter-stoiu's of the international U‘gal s\^tciu. This is so 
although it has m»t been e\pres>ly iiicoiporuted in the 
(Charter of the I'^niteil Nations, 

^ In roiniinnu^ating to thr « Dncnilting an a* t of 

of \utiona faU that H >talc of \\ju eolaml, (it nimny had mo- 

oxt'sit«‘<l tMd^v«vn tlu’iti and luted h«M aHsnincd towards 

a« fnnn St'ptnmbor lli.'Ph Fmnre iNtlaiul and othrr Mg!uai(irii*43 of tlx* 
and (Iroat Britain ilr« larcd that h\ ea< t <»f I'ariN. Off J , UKUh p. >S6. 
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Hi \K\(T]:UISTICS OF WAR 

lJrotiU8, ] c 1, ^2 Ill i;<} 1 4. 72 Hull, i5 IH Westlake, u. 

pf> 1 .» L nm^r, it up l‘lui[imor(., in. J 49 

11 U hf ah n, I, I'n u.t ( hlj, W 51 1 Hem^T, 

i)^irnU Liutur HI li tUu t /lotjf, 1 up 175 Hdllur’i m SUer 
I, Pf> 22 i5 Klutu I. 1;, 2r> J)T (» 1 Ma^Un^ ii § .Vi- Til 
HI mil § It 5 1 uH lull< , Ihtm I'nuli* r 1 o»l< n , \ i No'v J”>bh 2t»b() - 
Ml r.jt, ’ . , ij/ pp 9 r* Rhur, n > t»l ni pp 1 LN t’ulvo, iv 

lsh4 liin, in No', 120 J 21 A Minu-, n Itiu Wistlak^*. 

( hnpt^r% 2(>4 27{ Hdilwnn. pp 'Ol '/L* IV Unittr, u pp 

.M2 *M) |)p .t»9 I ‘s/t s, 5t> K' lin, ^^l%ni -‘^tjupp, 

(ti ftwhuji y \f\) lt)‘t 17' !1\(1 i,h r»<M, ijtil ti PNMi k, [ip Ijsl 38r>, 42H- 
i’JM 11 i( kv^Mih. \* pp MMlitk RJlt^l»rp iMllun, pp H ‘10 Apaifjht, 

H>, pp 1 ‘ih /ftf ih n> wi i fir Huhts zum Knefi^ 

< I''*'’'/, ftp IIH h u it ti UtiiiiUi/iuil ajtjli^u/ uux jucnfi 

(Is'tsi R a^irr, / /fh j h V O/f j/r uf % u ' 11 «»' 

tin! thf F^h(/^ < itk.m il‘M2^ pp 70 (,r ^ih, Ihr /vn^^gvn 
(1912), p 09 LamniaHli, ban iolkerrfcht mch dem 

hrifijt (191T», pp 174 iv‘>7« -lU^u^ul♦m, hi und K^J^Ufic(ttion (1918) 

Mnsn^ver, Ikr hrtfg UTid dtf ] oil frr^r hi-fi u^ig vHllU) *. ♦^sihi, La 

dt'ifrtna dtth guerrn ?iW dmtto irkmazufriah (1922/ Br\ce, /" uo/Uyaoi 
Htiaiiuns (19‘22i, pp 112 147 rnOier Will ms, ihajifrs or^ t untni 
liiif'rfuiitonal Lmi and tkf J faqu( of ( 1929/, pp. isS — Keyiel, 

ban Ji^rht znm krugf it»i 1 M9HI) Fi/jclohm, Tht Att€mpt to 

lyjin^ Htir (Inloriialmnal ( onuhanMU I’amphht Nn. 291. June 19331- 
Hriglit. 4 stud tf of lint. 2 m K (tioh, I'h^ Rtlatt ifv of U ar and 

/9a/<*(194y} McNan, pp 1 1 1. ui<i in (»'‘i iOy» H (I92t0,pp. 29 59 
‘ II rtf an// /au/ in (a*y,fndgf Jan JiUrmiU 1922, pp 177 l^i4 
Wiinbt in .U/ , IS ^ 1924), pp 755 7t»7, ami 19( I92'»k pp 70 Hk» Knnques 
Ml fUudiiy 20 ( 19‘2H). pp ‘27 Ok 1 49 17.9 Rilkulnre IMlhm. dud , 22 (19301. 
pp 342 3tt2, 509 525 L.\uierpatht in 4 J , 2s il’04k pp U 00— Xunck 
in .1 J.t 30 (1945), pp. oVi t>97 Tuvker in / 7 V , 4 (19.50. pp 11-38. 

§53. As within the boiindarieh oi he luodeni State an War and 
armod conUnition betiveon two oi inoro i-itixens is illegal, 
public opinion htw become eouvimed that armed contests L»w. 
betwmi citizens are mconsisteiit w itli Municipal Ijhw. Influ- 
enced by this fact, as well as by the rwent abolition of the 
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CoDcep* 
t)on or 
War. 


War a 

Caoten- 

tlOA. 


right of wftr fts an instiiunent of national policy.* many 
persona frequently consider war and law inconsihlcjit. Such 
a view ignores the fact that ns States are sovereign, anti 
consequently no central authority exists above them able 
to enforce compliance with International Law, war cannot, 
under the existing conditions, always bo avoitlcd. Inter- 
national I^aw rwognises this fact, hut at the same time 
contains obligations limiting the right to resort to war and 
provides regulations with which helligerent.s have custom- 
arily, or by sjK'cial conventioas. agreed to complj in case 
war breaks out lietwoen them. Accordingly, although with 
the outbreak of war peaceable relations between the belli- 
gerents cea.se, there remain certain mutual h*gal oliligalions 
and duties, Thus conceived, war h not inconsistent with, 
but a condition regulated by. international Law 
§ 54. War is a contention between two or more States 
through their armed forces, for the piirpow of (^verp<iweuijg 
each other and imposing such coialilions of {M*ac» .is the 
victor pleases. War is a fact recognised, and with regard to 
many points regulatefl, but not est.iblished, by International 
Law. Those writers® who, prior to the (icncral Treati for 
Renunciation of War. detined war as the leg.il remedy of self 
help to obtain satisfaction for a w rung sust.uned from anot her 
State, forgot that wars had often Imcii w.iged by both 
parties for {lohtical reasons only , they tsinfoutuled a possibh*. 
but not at all neceasary, cause of war with the eorieeption 
of war. When States are driven into, or dehlierateli wage, 
war for political reasoiw, no legally rceogni>e<l .let of self- 
help is performed by the war , and the same laws of war 
apply, whether wars are wageil on ao<-oimt of legal (liff<*r- 
ences or political differonces ^ 

§ 65. In any case, it is universally n>cognisi*(l that war 
is a cont(Hti<m, i.e, a violent atruggle thiough the appUrnlion 
of armed force* Unilateral aids of force jierformad by one 
State against another without a jirevious deelaratum of war 


* See above, 52A-52/. 

* See, for metenw, Valtel, iiL § 1 , 
FHUhmore, iu. } 49 ; Twib«, it. § 20 . 
BlonUchli^ § 510 ; Bulmenrtcq, } 92. 

* See a number of viewa an<i defini' 


lions oolU'tfHl I>\ i« (ktiiivji 

.SVif/y, II (1920), jip ami the 
tlrlinitton on p, 45 Kee 
ttlw) Wnjirht m A J.. 2ti (J932). pp. 

362.m 
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may be a cause of the outbreak of war, but are not war in 
themselves, so long as they are not answered by similar 
iiostile acts by the other bide, or at l(»abt by a declaration 
of the other side that it considers them to bo acts of war.^ 

Thus it comes about tfiat acts of foice^ jx^rformed by one 
State against anothei by uay of reprisah or during a pacific 
blockade in the case oi an nitei\eiition, die not necessarily 
acts initiating war And even ads of foice illegally perpe- 
trated by one State against rinoth(*r for indance, occupa- 
tion of a {Wirt of its tturitory art* not aet'^ of war so long as 
thej an* not met by nets of font* from tb** other side, or at 
least by a tleclaratiou that it <onsi<hr-. them to be acts of 
war.* 

Though war is a contuilion, a violent struggle through 
tin* applicatmu of armt*d forte, (Uh(*r measures may l>e 
incidentally a|)[)lu*d in tonneetion therewith These include 
the establishment ol <i bltn^kade the piohihilion of the 
carnage of contraband or trading with the enemy, or the 
capture of sea-bone^ enemv ))roperty The object of all 
these measun‘s h the weaktaiing or (hstruetum, of the 
economic power ol resistance ot the euenn , but it could 
not be achieved without lie* ajijihcation of armed force 
§ :>« To be war, the (ontenluui mud be behveen iS7ato.^vyar» 
In the Middle Ages wars Ix'twten private individ^'nls, so- 
called private wars, weie known, as weie wars 
corporations tlic Han''a, fur instance- and States. But 
HUcli wars have total!} dis,ippcaied m modern limes. A 
contention may, of coui’se, an*^e between the armed forces 
of a State and a body of aniu<l u)di\iduals, hut tins is not 
w'ar. Thus the eonteution between the raiders under I)r. 


Jameson and t]ie former South African liejmblic in aamiarj" 
18«6 wiis not war. Ni»r is a contention with insurgents or 


with pirates a war. Ami a 

* On tbo ivlevwKO of thr atw»!}rr 
of a formal dinlanition of war ^eo 
below, § 113 (n ). 

* How far i»ml! aclH of an' 
iNinMijitonl vntli the oAiKtin^ 

tjonis of pacifio iwltlenwm 
cqmimmI ahovr, ^ 52a, 52i. 

* Note WcaihUte, ii. p. 1 : ‘War 
the Aiaie or condition of (? 0 !'ernt*wH 4 j 


so-calle<i cnil wai * need not 

iunteiulms’ bs On the <\\^h 

non the of ^ar g^»van 

a oonicbt inUctMi a member of the 
Fannl) of Natumn and a propU* out* 
m\*' it, ahoxt, \ol 1 §§ 20 20 and 
102 103, Ihdo. \i. §i>30; Liait, 
^mh\n}K and Wnj^ht m AJ., 20 
(10201, |>r 2S0 

* bc« § 50. 
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be war from the beginaiuj?, aad may not become war at all» 
in the technical seriM^ of the term in International l.aw. 
On the other hand, to an armed contention Indveen a 
suzemiu and its vajK^al ^ State the oluiraoter of war ought 
not to be denied, for both parties are 8tatc*s, although the 
action of the va^al may, from tlie staiulpoint of eoimtitu- 
tional liw. be relx'llion Again, an armed contest betwisui 
one or mere memlH^r-States of a Fedeivd State and the 
Fedei d State itself must Ix' eonsidensl as viar in Inter- 
national Law. Tins is so although, a(*cording to the eon- 
stitutiou of Federal States, war betwe(‘n the meniber-Stat-c^s, 
as well betweiui aus member Stat<* and I he Fedmii! State 
itself, is illegal, and recourse to arms b\ a inemijci -State 
ma\ therefore, from the >taiulpoiTil of the eonstituUoiK be 
correctly called rebellion, 'fhus the War of Se(*(’wsiou within 
the Unitixl Stiitcs Ix^tween the Northmn and th<‘ South<‘rn 
member-States in l8bl-l8fio was real war- 

§ o7. War, in principle, is a eonU‘ntion of States through 
their armed /rwm TIkk* pruate •nubjei ts ot the belligerents 
who do not directly or uidinadly belong to the anne<l forc<‘s 
do not take part in it ^ , they do not att.udc ami defend , 
and no attack ought therefore to be made upon them Tins 
U the result oLan evolution of prac tu'es totallv ditlenmt from 
those ill vogue m former times. During anti 4 uil \, and the 
greater part of the Middle Ages, war w^as a contention 
betwecui tin* whole populations of the helhgen'Ut States In 
time of war every subject ot one belhgcTcnt, wledher an 
armed and fighting individual or n(»t, whether inau or 
w'oman, adult or infant, could he killed or euhlaved fiy the 
other belligerent at will Hut gradually a milder and more 
discriminating practice grew up, and nowacluys the life and 
liberty of «uch private hubjeets of belligerenta an do not 
directly or indirectly belong to tlu‘ir arme<l forces, and, 
with cert'dn exceptions, their pn\ato propertj'; aie» pro- 
tected by International Law. 

Thia is generally, although in regard to private property ^ 

* Sec below, § 75. ent-y , Inflow, § r>9, 

• Some might prefer to iwiy that »\Sw, however, § 57« 

ench & conteolioa vrur upon < FiiM'h«*r Wilhftme, oL pp 

the fgtmt of recognition of belhger* l8K<2Ca, 



CHARACTERISTICS OV WAR 


205 


§67] 

not universally, admitted. But opinions vary as to the 
general position of jnivate subjects in time of war. The 
majority of the Kui*()})eaii (V)ntiru*ntal writers for thre<* 
goiiemtions be, fore the Fir*^f World Wht p^opM^rate<^ the doc- 
trine that Tin ri‘Iation of eiimit y <'\ivt<Hl belligei’ents 

and such privaU* lM‘lu<*c‘ri the jirivate .subjects of 

the resp^idne belligerents 'fins (hxtnne went back to 
Housseuu.^ In ISOF at llie ofH'ning <>!’ the French Prize 
(’ourt, the famous law\er and statesman Bortalis adopted 
Rousseau's^ doctrine by declaring that war is a relation 
between State.s and not betv\((Mi individuals, and that 
consecjuently the sul>j(’ets of th( b< lligeients are onU‘ enemies 
as solditTs, not as eitiyeiis. Althou'jh this new doetiine did 
not® sprejul at once, trom the Maoiel ii.ilf of the nineteenth 
(‘cntury it v ts j^nahunied on ilu^ KnrnpfMii Continent by 
the majority writers HiUish aijd American -Kiiglisli 
writers, liowe\er n(‘\iT ath*pted it Init aluciys maintained 
tliat the relation of ennm\ between the lx lliLa*r('nts extends 
also to tlieir [u-iuile miizeiiv 

it is believed that, i( tie fact*- of war, especially when 
vu'wed in the light of the development (hiring the two 
World Wars^ are takc‘n intt» Maisideration \Mtliout pie- 
judiee, there ouglit ta b*' no d(»ubt that the British and 
American vif^w is compel * It impossibh' tt^ the 

citizens from their Stale and the outbieak oi war tween 
two States cannot hut make tlieir (ati/ens enemies. The 
dispute IS to a larg(' e.xtent oni\ ol it nns. wiiliout any 
inaUTial conse<{uem‘< s Ki»r, apart fnun lerininology, there 
is agreement in sulwtama* upon tlu* rules of the l^aw of 
Nations regarding Mieh private subjects as dt» not directly 
or indirt‘ctly Jadong to tlu' armed forces.' NoIukIv doubts 

^ rnnitai JHfCujI, \ < 4 Nt Opix-uhoini, ^ 4iutift tif4 

* *V<' DiJi 11*11). p]' tr»n.s- 

U Uln,n »at{» h nghnl’ 

(lane,). ***** n'TiiAik ‘ It Uie 

* Aa H(U1 (Us) AhouH. AD^uimnl'itno st irtinji ixmU of the 

* Mow. i 5T« th^^nghtof cAptureof pro 

* See UoHhn. pp Hi! 44. «iul ^ Ate piop^'^tv <il ’ And sco Moa/oJ 

deniAaleiii. op, rU., p 241. to ^ * R iia4(t\ p]> V'!, 

* ftut many i»riu*rH ^ See nr<aon, >nw . 

ma<le um* of HaUMfUeau*!! t/ireii'K in iVwrt m (ttouwwta 

order deletid oettaui wVa 
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that they ought to be safe as regards their life and liberty, 
prorideil they behave |)eacefuIJy and loyally ; and that, 
with certain exceptions, their private property should not 
be touched. On the other hand, nobo<ly doubts that, 
according to a generally recognised custom of modern war- 
fare, the lajlligerent wdio ha.s occupied a part or the whole 
of his opponent’s territory, and treats such private in<H- 
viduals leaientl)' according to the rules of International 
Law, may' punish them for any hostile act, since they do 
not enjoy the privileges of members of the armevl forces. 
Although International I^aw by no means forbitls, and, as 
a law between States, is not comia'U'tit to forbid, private 
individuals to take up arms against an enemy, it does give 
a right to the enemy to treat hostilities committed by them ' 
as acts of illegitimate warfare. A belligen'nt is under a 
duty to respect the life aiul liberty of private en«‘m\ indi- 
viduals, w'hich he can carry out only on condition that tlicy 
abstain from hostilitie.s again.st him. 'rhrough military 
occupation in war they fall under the imhtarv author- 
ity (but not territorial supremacy)^ of the oc<‘U])ant, 
and he may therefuie demand that they .shall comply 
with his ol'ders regarding the .safety of hi> forces. The 
position of private enemy indivuluaLs is made known to 
them through the pnadainations which the commander 
in-ciiief of an army occupying the tcrritoiy usu.illv 
publishe.s. 

Owing to their {xisition it is inevitable tluit he should 
consbler and mark as criminals such of them as commit 
hostile acts, although they may be inspired by patiiotie 
motives, and may' be highly praised for their acts by tbcir 
compatriots. According to a gmierally recogpisi'd oiisLoin- 
ary rule of International I^aw, hostile acts on the part of 
private trulividuals, not organised a.s e,ompa<‘t moyeiiumts^ 
operating under a res])onsible authority, are noi acts of 
legitimate warfare, ami the offenders may Ih* ]nipish<‘<l in 
accordance with International Law. 

* below, } 254. 

* dee befow, {j| JH6-I72. 


* doe below, {f fW). dl* 
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§ 67(i. The time-honoured distinction between members Modctm 
of the armed forces and civilians has l)een dceplj’’ affected 
by five developments which have appeared during and since affectiag 
the ftn-t World War: 

(1) Growth of the number of combatants —While formerly 
wars were fought by rolativoly small forces composed of Force# 
atandinp armies, modern warfare k waged with the help of 
large armed forces eomjirising, as a rule, the whole male 
population fit to <'arrv arms. This applie.s not only to States 

in which ct)nscnption in peace time is fifilowed by general 
mobilisation during the war, but also to States in which 
coasenpfion is normally limited to time of war 

(2) Growth of numbers of non-( ombntants enga'jcd in tear 
preparations - The f.ict of the \dst mcreasc of the number 
of coral ‘It lilts as well as the mechanisation of modern 
warfare results m a eorresponibng addition to tlie numbeist 
of non-combatant men and women engaged in the manu- 
facture of munition.s and implements of war and generally 
m the rendering of service.s connected with military, naval, 
and air operaf lotus and prejiara turns In most countries 
legislation has been enacted which makes available the 
ser\ ices, and to some extent the projierU , of the ^hole adult 
population for the purpose of the prosecution of the war.* 

(3) 'I'he devfhptncnt of aerial warfare -The f;'< that it 
has lieeii ennsidored legitimate for aiicraft to boini 'rd. out- 
side the theatre of war, munition faetorie.s, bridges, railway 
stations, centres of indiustri, aiul otlier object' uf \alue for 
military communication' and jin jiarations, mii't neetxssanly 
tend to blur the distinction bctwei'ii inemlKTs of the armed 
forces and cniliaiis.* 

' Sm' the Ojaiimu (if Tarlicr, the (•iihreros'i power See on llm 1 -avi 
Umpire, lu ( hmiutn \ Visual, I<»* 

firfr>fuj«y (United aiuI TtirnK/ (1929’ . »Sire\» 

maii> * Mixi^d UUiuir iVunmiMion). 192s, p IheFrtmh 

dunwa/ 19245 192d, (\w N»> La^\ of ,luh 11. 19IIS, on thegtneral 

[V^0, on the truo t-o-st, m the light of the i*rgat Mn<m t>f the nation for tv of 
t xjienence ot the Firnt Woild War, of war i» < thr Mime liuce : J. Off,, 
the diHtmrlion between the eoni *h\\\ 13» I93s, pp. S3H0‘8337. The 
hatantfl ami the civilian population Bnti'>h Kmcrgeiiev Fovrer# (Defence) 

»Se 4 ‘ the French Iaw of Julv IS, 1927, Act, UHth was no le*<a comprehensive, 
on tho (lencml Orffanisatlon of the 

Army providing fort he coniM'nptimi of * See lielow, J§ 214# 214^* 
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(4) E<ximmic mmmtts . — ^To put economic prcHfture up<m 
the enemy has always been legitimate ; but, wben^as pre- 
viously it played only a secondary part, in modc'i n warfare it 
has be'come of primary importance.^ Tlie consequence is that, 
although war still is in the main a contention l)etween States 
by their armed forces, the eivihan jiopiiUtion i.s no long(»r 
immune from the hardships and privations of v^ar, 

(5) The. advent of iotalitarian 'I’lie spread of so- 

called rotalitarian regimes o{)orating under a [jolitical system 
in which the life and property of the iiuluidual are entire!) 
dominated by tlie State Ix^tli m time of pt^ict' and in war 
and utilisi'd in a rigidly regimented fashion lor the purpo'^e^ 
ofm'ar economy has tende*! to aceentnati* the artifuiality ol 
the distinction, for many purpo^es, Ix tueen tla* Kghting 
forces and the civilian population * 

However, while these factors have had the otTect of blurring 
the established distinction in many respects and ot ucim^m- 
tating a modification of some of the (‘\isting they 

have left intact the fundamental rule that non combatants 
must not be made the objeid of direct attat'k In tlu* armed 
forces of the eneinv It from thi> [Kiint of yiew that the 
legality of atomic wuifare mu^t b<^ judged ^ 


Wftra 

(joDteii- 
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between 
states hr 
the par 
poec of 
over- 
powering 
each 
other. 


§ 58, The la>*t, and not the least im[M)rl}int, characli nstic 
of war is its purpose. It a eontenliori betwinui States for 
the purpose of overjiovvering eadi other. Tins piirpoM^ of 
war is not to lie confused with tin* ends ^ ot war for, wliat- 
ever the ends of war may be, lliey can onl\ la* n^aiised by 
one belligerent uv(‘rj)owcring tlie other Such a il<dt*at a.^ 
coinjads the vanquished to comply with an\ dc*mand the* 
victor may choose to make is tin* juirposc^ of wai.^ \detor\ 
is necessary in order to overpower tlie enemy f and it is this 
necessity w^hieh has been invoked as jnstifving all tlie 
horrors of war, the saerifice of human lift*, and th^ destruc- 


‘ kSfMVlp'ht, Ctmtmrcf^ pp I 21 
and 7J1-S7, on th^» grraonjs impfutimcv 
of thft fojnomir 

* Liadrll Hart, i» War 

fare (ih47); (irnb. HHnitnOj of Troft 
and War (ilUfi;, Nnruk lu SO 
(1945), pp, mum. 

• iSw, bfiJnw, 214«, 


* ^ 1 n*fj. 

* iSrd ^ Ml, 

* See Spaiglil, .4»r, pp, 2 0, nii lh« 

that ‘a uar i« f might m fiitler 
10 bong alynU a chango of minii in 
anoth^^r State ' ; and Spaight. Cm- 
mme, p. 8 
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tion of property and <l©vafitation of territory. Apart from 
reatrlctions im|K)Hed by IntomatioTial upon belligerents, 
all kinds and all degrees of force may bo used in war in 
<)rd(5r that its purpose may bo achieved, 

§69, These (‘haracteristics of war nuiHt liel]> to decide Civil War, 
whether so-calle<l civil wars are war in the technical meaning 
i)f the term. It lias already been f^tated ^ tiiat an armed 
contention between a Federal State and its member-States 
ought to he eonsiflered as war lK‘eause both parties are real 
States, although I li(i FedtTOl State may eorre<‘tly designate it 
as rcbelli(ui. Such anni'd contentions may be call(*d civil 
wars in a wid<‘r .sense of llie term. In tlje prr)per sense of 
the term a civil war (‘xists when two opposing parties within 
a Stat(i have recoursr to arms for tlie parpo^(‘ of obtaining 
power in the State, or when a large portitm of the po])ulation 
of a State rises in arms against the Icgitiiiiate (Jovernment. 

war is an armed contention betwe(‘n States, such a civil 
war need not be war from the beginning, nor hecoim* w^ar at 
all, in the teolinioal sense fd tlie term. Hut it may become 
war tlirough the recognition of the contending parties, or 
of the insurgents, as a Ixdligerent PowTr.- Through such 
recognition a body of individuals roe<dves an iifteniational 
position, in so far as it is for some purposes treated as though 
it vvfTe a subject of International Law. Such Tecc»gnition 
may Ix^ granUxl by the lawful (Joveniment. and tuen it is 
proper -and probably obligatory upon other States to 
nwognise a staU' of war as existing ami to assum‘d the duties 
of neutrality. Hut it may happen that other States recognise 
insurgents as a Ixdligorent Power KTon* the State on whose 
territory the insurrection broke out so recognises them. In 
such a case tlje insurrection is war in the eyes of these other 
StaUvs, but not in the eyes of the legitimate Government.^ 

As observnnee of the generally recognised ’ailes of war- 
fare is one of the conditions of riTognition of belligeri ne\\ 
recognition by other States provider videnco of the ability 
and the wdllingness of the insurgent-s to obseiTc those rules. 

In view of this such recognition by other States entails upon 

* 8e« ftbove, § 56. * abov^, vol. i. § 63. 

* Wlow, 5§ 76, 268, * Ix^low, § 26S. 

VOL, n, 
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the legitimate Gorommont, even if it rofnm remgnition, 
a compelling moral obligation—olosely approximating to a 
legal duty- to treat inaurgent« in aoconlancc aith the rules 
of warfare of a Imraanitarian character.* 

C«»ev« § 5‘.)a. The four Geneva ('onventions of provide 

Convon- ijnifonnlv that in the case of an arnu'd eonHi<‘t ni>t of an 
CimI intematiimal eharacter occurring in the ten itory of one of 
Wars, prtrtics to tho (’invention each party tt) the conflict .shall 
be bound to apph , as a niininium. certain humanitarian pro- 
visions of a fundamental character. Thus it i.s laid down that 
j)ersou.s taking no active part in the hostilities, iiicliidiiig 
memWr.s of arnunl forces who have laid down their arms or 
are incapacitated bj sickness, w onnds, detention or anj otliiT 
cause. ‘ shall in all eircuiiistances he treated Ininianelv, wit h 
out any iwlverse di.stiiiction founded on raee, colour, rtdigioii 
or faith, sex, birth or wealth, or any other similar criteria ’ 
(Article 3; this Article foinis jiarl ot (’liaptei 1 which eon 
tains the General Provi-ions ,uid which is eomiiioii to eai'h 
of the four (’onv entioiis). In partieular the ( 'onveiitioii,s pro- 
hibit, with resjiect b) Mich persons murdei, mutilation, cruel 
treatment, torture, and. generally.. violence to 'ifo ami |H“rson , 
taking of lawtages, outrages upon [X'rsoiial digintv , and 
passing of .sentences and carrying out of i-xeenlioiis without 
previou-s jmlgnient proiiouneed by a regularlv eoiistitufed 
court affording all judicial guaiaidees recognised by civilis<>d 
(leoplcs. The wounded and sick must Ih' collected and cansi 
for.® The parlie.s to the eonfiii t may * eoiielude .s{«>cial 
agreements with the view to bringing into force other parts 
of the Omvciition. 

On the other hand it i.s laid down expressly that the above 

1 S«* Liiitpf|)afht, g/'vypilx.H in nf the fiTinnl I'Citut i'(lt>>* |wriiw m 
/.n« (I9t7), }i 21*1 M th» ntnigglf 
the law SI Olds at iinsM-m. * Mat- , ^ j,,,, 

whif'h flt'fii s thfi oJurattfT and the 

nghM of htjU tft pfouthvj Jnt*r* 

as^auiiAt it and natiGO'il < ofnuufNt' 

AWJ m Cat't fXHswsaHpd of th« Httrihiit#* nop trim! humanitarian 

i>f nut art rontrarj titW l»rvn<v^ ttt the 

tf/ ja rlmr ruir of mt^rnatiufMl taw partir** to tho ronlhrt. 

But it dMiTtgnrd the pmnpJwt * 'I'hw w prtdmhiv thiP rotrret mwin 
whkh underlie the law of war and mg of thr rt(prr,sv(tnn ‘ahould’ itM 
trluch »re m fcheir ecMencc mflrpeud^-nt in the ( V>n vi<nt ion». 
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provisions do not affect the legal status of the parties to the 
conflict. This means, in particular, that the observance of 
the principles laid down iii the ('onvention does not amount 
to recognition of tl»e belligerency of tiie insurgents on the 
part of the legitimate government.* Thus although the latter 
is under an obligation U* treat humanely insurgents who 
have surrendered, it is entitled to try them for treason and 
other offences - subject always to judicial .safeguards as laid 
down in the Convention. However, so long as the insurgents 
thenistdves abide by the provision.'i of the Convention and so 
long us they refrain from eommittnig acts of wanton murder 
and other offences amounting tt> war crime.'s it is in accord- 
ance with the spirit of the Convention that trials and 
exeentions for trea.Hon .'should ho reduced to an indispensable 
minimur.' reipiired b.\ the neo<‘asitie.s the situation. This 
is HO, in jmrticular, in view of the fact that Article 4 of the 
Convention on the Treatment of Prisoners of War includes 
m the defuiition of prisoners of war ‘ member.s of regular 
armed forces wixt profess allegianee to a government or an 
authority not m*ogni.sed by the Detaining Power.' While 
the detaining State is entith'd to put on trial jirlsoners of 
war for ordinary crimes ami war crimes conimitt^el prior to 
captivity and offences committed during eapti\itj,- utmost 
restraint- dictated, in addition, by the ajijirehen^lin of pro- 
voking reprisals must be exereistnl in the matte? nf trials 
arising from what i-s in essimce a political crime ol treason 
and rebellion.® 

In 80 far as. in conse<{nence i>f the recognition of the 
belligerency of tlie insurgent.s by the legitimate govenimcnt, 

* Sec Mists aitulc in subjects of international -is^hta and 

, 20 (ISliO)* [»? duties, Thw is eo although it dis- 

* See below, § 12’^ claims the intention of affecting the 

* It will b<» noted that Arlirlc 3 of legal status of the to the con- 

the Convention, whicli refeiti to con- ihct. The observance of fundamental 
diets which are not of an international human nghU i« not dependent upon 
character, imposes ohligations not the rci ’^ition of a specifio stania* 
onlyiipon the Contrait mg Parties, but Neither »» it aflPocted by the cireum* 
also upon ‘ each party to the conllict/ stance that the msurgenta have risen 
To that extei't the* Convention, m in rebellion against the legitimate 
keeping with other developments m authority, See 8iordet in inter* 
mo<lem lnt<*rnatk>nal Law, treats per* naiiomU de fa 3 ( lOfg)), 

sons and entities other than States as No. 8, pp, 132-145. 
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the contiict hart asauniod an international complexion, the 
rules of the Geneva Conventions apply in Mo if the legiti- 
mate Go\ ernment is a party to them and if the reoogni«ed 
insurgents formally accept and apply the provirtiona (jf these 
Conventions.* Failing this the accepted customary rules of 
war apply as between the parties in this jis in ot her spheres.* 

§ 60. Guerilla warfare ® consists in hostilities eonducted, 
in territory occupied by the enemy, by arnuMl bodie.s of men 
who do not form part of an organised army. As tlu'y lack 
the force necessary to meet tlie enemy in ojjen battle their 
operations are to a large extent clandestim' ami .sporadic. 
They are usually coiufKwod of the remnants of thi> defeated 
army and of iiiliabitants who organi.se thom.«<‘lves for tho 
purjwse of hara.s,sing the enemy and destroying hi^ com- 
munications. It must now be held that .so long as these 
porsoms, though operating in occupied territory, fultil the 
conditions w Inch the Hague Regulation.s presi'rihe geiieially 
as qualifying irregular forces for the priv ileges and treatment 
enjoyed bj the armed forces of the Ijidligerents,* they are 
entitled to the .same treatment and privileges. Umlitubtcdly 
the fact th^t such forces op<-rate in smidl units and are in the 
position to discard tlieir uniform, or the distinctne sign by 
which they can be rcc(»gnised at a distance, ereati's siH>cial 
difficulties for the occupying Power. However, provided 
that they comply with the teims of llit‘ Hague Regulations 
and observe the rules of war, they must not be treaUnl as 
war criminals. In war crimes trials held after the S(>eond 
World War various courts rightly aflirmed that principle 
even if in particidar cases they found that, on the evidence, 
the guerillas were not entitled to bo classed as lawful belli- 
gerents for the reason tliat they did not eoifljily with the 

* See, <•}., .\rti<le 2, juragraph 3, eontmverwal. The fait t that it ha« 
of the Convention on Piwnerwol War, tic«n ri-cognia^nl an giuh \fy 

* Apart fftnii the probl»‘m« raiwnl liowe\erfew other tlian the opp^amg 
by recognition of belligerency m civil belligerent, pritvides «tr<|ng evtibnc^i 
WMO. it nioat be noted that nilee of that It tn a StAte and tin pntitlod 
warfare apply aUo m relation to to be treat^'d in areorflapi e with the 
Eltatea which ere not recogniacd by the ride* of warfenv 

otJiar Mligerent. The prelimmary » Am guerilla Uotica, oommandm 
qiteition whether the community m anilaaboteumaeebelow, |Hla. 
4tt«iUon ia a State may, of oourio, bo * Sea beioWp { SO. 
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terms of the Ifague Hegulatioos.^ The right to be treated 
in accordance with th«\He Regulations applies, in particular, 
to cases in wluoh the resistanee niov(‘nient agauist the 
enemy, while lacking military* coliesion, is authorised by and 
acts in accordance with the orders of tin* la\^ ful government.® 

There is in modem conditions no justification for thf3 
tendency, whi<;h was predominant in the nineteenth century 
and which found to some extent evpression in the com- 
])romise reached at the Hague Conference in 1H99 on the 
subject,^ t«) brand as illegal the activities of gueiilla troops 
on the additional ground that tlu^ continuati(»n of the 
struggle after tlie national territory has been totally occu- 
pied by the enemy \^itlitnit tluTc nuiiaining any hoi>e of 
restoring the position i> a senseless act of defiance which 
merits *t;hation. For in modern- global- -'warfare the 
complete occupation of a country may be but an ejasode in 
the cainjmign in Hlii(‘h the legitimate gf>vernnient tlnuigh 

^ in pnrtif’tiliir. tht* an \<t <»f uar a n^huit of the 

(U'lMWm ! \<\ 'huiflMl m ItOS l)<<!ec<'t l‘U-4 th* XetherlaiKl^ Forcen 

)*\ thr l’iut»*a Siafr'rt Mtlifan Tnhunal of tiu* InttTioT ha/i at qnin*d an nffioial 
at Nureinher^' II n? f r\ih*s •>! of the Thitoh 

Vni pp r»t> *V», To. aKo Anin TIk^ Court heUi that taking 

ibid ^ pp. JS-Hh fo! the »>f i tifl into t onMdei.itj(>n tht# charaoter of 
Hnufr and in UMo h's niodeni it in:iposMhlo to con- 

the Military Tnhunal at Dijon, hn(‘ th<* notion of a(t< of war to uets 

the aoi'iJiM'.l iouinl guilt\ of tlio lominittod hy organwod 

murder of moinlieri «it tin* ‘Krtufli and mar • ni<*rl hy the oo‘ • (Aw /<</«/ 

ForooH of the Interior ’ U07). S<v .il‘v*v i<. he '<aine 

^ Thu** the Duteli Uo\ .\l Kineiyeuf \ etfott s*fo/Wfr< (if‘d /^. lUati 

ot SfptoinlaT UM4 ijiu e to the Arnfnf^mf 'La H*>yuh 

' Xotherlajids Foreo.** of tlv* Intern r‘ deiided in UUS by the '*imI Court of 
the at 4 itua of a jwiTt of th** Dutrh .irin} Liesre, Annhiti/ Uujt UUH lP4o. Civse 
on the ground of* the MO(evsiir\ of r«* X< IU2. wlicr“ it was held> wUh re- 
garding as rnemhers of the Hrnnd iraol to an It.dian ottiier killed m 

forces all those who dining the ldH‘r«- N ngoblavin, that in *-icuph*<l territory 
tion of the territory were actively win re the partisan rc^i^Cince had 
engaged in ex|>ellinff the encinv ' In in*\er ceased an attack up|m offietTS 

the CAae of I an H§€it dr Fryi^r v F»r# of the army of oecujMition in miihinn 

Injturanrf Cnmp<tny (Annmil must he reganletl aa an act of war not 

19t7) the Diatriet Court c»f Ih^nlri'cht lovered hy Die insur'>nce ^wiliey. And 

held in 1047 that even prior to that see, even more emphatically, the 

detiree acts oominitttMl Uv the mem- de< ision given by a ^Igian eourl in 

hers of the Dutch resistance move- \, Awirofiees dfji 

meat were 'acts of war,’ The Court dt f*an> Vi.«uVnA‘i> Beige, 11147, 111, 

held, in interpreting a provDinn iT p. D'i. Six* a Do to the same effect OV 

an insurance policy relating to dW^eur. La XatiomU v, Vve ^"aintnel, 

eaiwed through war/ that an act corn- iletidinl in 194ff hy the Court of 

mitted by Die foreea of the Dutch AptJoal of Montpellier : 

raHiatanco movement, who set fin' to ItUti 
a tlireahing shed, was a fire cau**t'd by * Ih»Iow\ J 80. 
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compelled to withdraw froiu national territory oonUnnos to 
fulfil its rebponsibilities in oonjanetion with its allies.^ This 
was the position in the Second World War when nmny 
European countries were t)verrun and occupied by (Jermany 
for years. Moretjvor, the right of tiie inhabitants to organise 
themselves «{x>ntaneou.sly and to attaek the enem\ cannot 
be reasonably denied w'hen the hutvs ot the lawful govern- 
ment re enter the cotmtry in tirdcr to expel the iiivotler and 
when, OvS the result, the authonit ot the oeoupant bwomes 
precarious and is no longer unconte-.tcii.- There is the 
further consideration that, in niodein (omiitions, the dis 
tinution which the Hague Kegulations estalilishcd between 
the territory ‘not under oeeU(iatioM ' (as to which the 
inhabitants were jM'rinitted to take iij) anus sjMuitaiu'ously 
on the approach of the enemy subject to (he lotidilions laid 
down by the Regulations) and teiritory uiuh-i ot eii|iatioii 
is not as rigid as it wa.s m the jmst. Large areas iiuiy Ixt 
nominally occupied bj rapidly advancing lutitoiisid and 
arnioiiriHi units, lenv ing full stop* foi legUimatt' lesistanee 
by scattered and spout atieouhlv organised groups ot (lie 
population. 

For thesfi reasons the (leneva (Vunendon of 1940 tui (bt 
treatment of prisoners of war marks a consideiable aiivanee 
ujion the Hague Regula(ioiis which apparently jH*rinittttl 
orgamsed resistanct movemerUs only t>ut.side (lie area 
occupied by tlie enemy » The (’.invent li.n ot 1040 lays down, 
in Article 4, that menib<*rs of militias .ind v'olun((*er corj»s 
which do not form part of the leguJar armetl tones as well 
as members ‘ of organiseil resistance iiiovenients. bi'longmg 


* Sec for tbiB a«ij>ctt of thr^ 

Fftzmaiinoe in /if run/, 73 

<l94b) (ti ), pp. 272 277 

Tramin ui .4 40 pn r,*it 

583, and, pnejrally, on gu<^nlla war- 
5^, Hyde, m. 1 672, ami Uw, 
(huinUa Warft r (1042) 

* When m June mi the Allied 

force# began the mviwion of Fram>» 
the ^french of the InU^nor' 

were coufttituted a# a miiliUr> fort.«t 
niftiler the command of a high French 
ffliliUry oifim They were recfig. 
niaed by the Supreme Commander of 


tlio Vihtd l>x{KMhti(inHry l*<»np ajii 
ft»nium? an iidt piritl^iart of the 
comnmmlpd him and a lormal 
Aiinountrimnt to thit etWt Haa 
mmie 1 ur d( ttuin bc-o Kuro k and 
Barratt in .1 J , 40 t lOMit p. oh !n 
the Proambh to t)»* Trraty 

with ItaU of Ip47 r* l» n nee w mado to 
the Italnu) aitmtl toei tru ^voth ^if fho 
iimmmint and of the IWtani>o 
whnh Wok lui attive jtart 
in the war against (>eniiaitv ' 

• See fcadow, § m 
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to a Party to the conflict and operating in or outaide their 
o\ni territory, even if this territory is occupied,’ are entitled 
to 1)0 treated as prisoners <»f war provided that they fulfll 
the following cotulifions ; {//) that they aie commanded by 
a {)oraon reH[)oriMl)le for his subfjrdinates ; (6) that they have 
a distinctive sign recognisable <il a distance ; (r) that they 
carry arms o|»enl) , hi) that tln-v conduct military opera- 
tions in aeeordaiMT with the laws and customs of war. 

I’ndoiibtcdK c\cn lliat sjaa-itic pro\i‘'ion cannot do away 
with the difliculties inherent m a situation in which the 
safety of the army of oc( uftation anti public order in occupied 
territory are rnen<U‘c<l by an I'ln^ne force whose pftentiali- 
ties for mischief are multiplied b\ its eapaeity foi evasion 
and rapid change of disguise The fulfilment on the part of 
the oeeup * i.f lus obligation to respect the life and lilwrty 
of the civilian jaipulation in.i\ lie put undt‘r a considerable 
strain if the safety of his troops and aflnnnistratiou are 
menaoed b\ forces wlnili attack with an effectiveness 
enhanced b\ seere<-\ and disguise and which at th'' same 
time claim to be protected In the rules of war designed for 
ordinary eonibatants. These dillu ulties cannot be solved 
In a polkn of lutlde'sness, which must iruMtablytlegenerate 
into viar cniues. on tlie pail both of the occupant and of 
tlie re.sisteis The diflit'ullies imisl be met with a f..r-seeing 
combination of firmiiO's with adheience to the legai ule as 
now erysta!lis<‘d in the (iciuna ('oinention and lo the 
precepts of hiimamt\. In paiticular. the duty i< grant to 
siieh persons the beii<-fi( of a tiial accompanied by necessary 
judicial safeguards must be regarded as an absolute mini- 
mum. ’ A ]M)lic\ of ruthless and indiscriminate terror on 
the part of Jhe occupant such as that implied ui the 
notorious Barbarossn .lunsdictioii Order issued in 1941 by 
the («ernian autliorities in o<‘cui>ied terTi^or^ in Eastern 

* Sto tho tiu* JuiiKuiwit < ut» Midi aiuI nu'fv 

of Vrutetl Mihtar\ Tnlmnnl im hii<«pu <inl> and ^^lthout priMd, 

At Nan*mtx*rg* m JIMS m the are cnninui on tiu ir face Kxeoutums 

(Jrnnan Ihgh (^mniartd {Wdhdm pursuant t hen* to ere criminal TJuvh' 

Ltcb umi OOifts, trial rolating to the \dio tjave or jxix'ted dotin such orders 
oxeention without pro|»er (nal of p^u iiiusi lx»ar eniniaal resjx)naibilit> for 
sons Huapoi ted of Jiemjn franea-tireur^ pA*^Miij? them down and for their 

The Tribimal said ^ ‘ The order® to exe implewc ntAtion by iho unita ®uK)rd- 
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Europe * Aviis erimmal in its ilosign (iml oxecution ami was 
branded tvs siieh bj' various war erimon iribunuH. 

On the other hand, motives of huamnity, tvs tlistinjotisht d 
ftom purely legal considerations, must pide the action of 
the occupying and conquering Power after the enemy has 
formally surrendered and after the prospect of reversing tine 
outcome of the war has disappeared totally and, to ail 
appearance, irrevocably.* 


mAt€ io them ’ : HVr ( Reports^ 

12 p Hli JVe nUrv jStttion 37 

of the Bruinh Million Mmiual and thn 
I'nitini War ik'jiartmrnt Kwh *♦ 
of Und Warlare, liHO, X, 351 In 
the caae of /fnia,t and Olhi^r* the Xoi 
(\ntrt of Ap^K'-al iwM, in a 
«omeMhat UK^onpliHite judgmf'nt. that 
the membi'iN of iIh' Xorue^mn Mill 
tary Or^amattion oivratm^* in X<v* 
wav dunn^t the up*ttii*n tn<l tv 
cvivmji lU order*! from tin- X^t vt^jk^wn 
Hi^th <'omiWAnd in f'ni^Uivh dbi not 
act rontnn to Infoniationai K/ut, 
wpet’wlly if thet dpi not Att tok rtnh 
fcarv objfTtiVi'H » tloit so i* nt: 
rlid not foiiipiv with the |>|o\i4i.,n4 
thf Hairup ron\^»ntion to nur^mn 
arms th*\ were n* t tnlifltd to 

the prml<'fKte% of iiwful tn ilnron'ntei , 
hut that It xiikH a war i nmt < o tN 
part of th#" (oTnfcin aothuntm ti» 
fr*Hort to the torturo of \U um mher^ 
H’ar 3 Hdlsj, p | 'i 

* Hnt Ordt r pro^nh’d, in part, w 
follow (ll ‘ I ntil liirth^r ord<'r thr» 
miJitarv fourth will not ht ioii){»l*nt 
for <rim<*‘» »oinindtpd In tmiin 
civilmiiH, {2; France will U 

liqtUf lilted ruthloMlt hv tiu' litMjpu m 
combat or w hilt HcHiitr , (3i all 
other uttafkn hv eni'^mv n\dutfm 
against the Arnnd Hs » » m 

bm and autiharn q will oippro^-M d 
on the bv tho tror*j>H hv ♦In nnmt 
nsp>roim mcMnwls for tho annihilatiiin 
of the a«Wiit*Unl6 , < t) Where Mich 
tncaaurois urerc not tafein or wi'r** not 
p)«w«hle, i^erion*^ of th^ A<t 

will he brought tH'buc an ofliK r at 
oneo, Thifr ofrK**T vill ili nde whe tiv'r 
they arc to lie *ihot ’ It waa m 
the Ortl«*r that in viaw of the vaat Hire 


of the fMKUpiwl ftrcH% m the Hast ^ the 
foreen aTiulnhle for e*ita blushing won 
nly m theee aieaa will he jmlhchiit 
only if all n^wtance is pimifdii'd not 
by hi?al pMmidion of the gtiillv, hot 
by Kpreading of *Nnth tonor h\ thi* 
arunsl fort ♦'a as 4> alone ippnipiiak 
to rradiPHto »ncr\ im linati<>n U> k >.ixt 
amoiii^ the populate n In J V» einhm 
IlUl tin* (fcrmvn Hmh f'omrnano 
laHUfsl th< so t alh d * *\ it{hi uhd Stht 
{ Xi^h^ and ^ ! d<rr(c uhirh pin 
vnlid fhiit tu oiviipnd t< rntoncs 
<i\dian/i who h.u* la^n minted tf 
intiifh ni i» in n igauisf the tr»n\ 
of ocuif»nfjMfi would It trud » nh if i 
death Mnt»rne wa^ hk« Iv Otlurniw 
tJo’V w'ouM U hi oh'l to tin (,<<tap> 
lor ti aijupoi •iffinmiv T h< 
of fh It di f rei V\ ts < on-xi lert rl 
hv the Intern itif nal Military Irthimnl 
♦I Nuistnluri; to j ne Umi hi wwr 
I nine on tin pirtniKcitrl th< rfut I 
ot Ihi Hiifh rofntuand Ve 

.dso the ihi thudMlm li|i47 

i»v lie I nit< d ,stati s Mihtarv tiihunai 
At XurcFulwfTir liar f n 
Hjl'itH/, pp 77 

* I hi Miiv l‘Uo, k n th< dav of 
th»* Urtionditioimi aurrend* r of t.fi 
manv, the Hritish Pninc Minister 
announml that tnrtln r tt sisf on e h\ 
f.irrnan trooji^i m auv pur at the 
t hi at re of war would di p^v^v tj,f ,,f 

the protMtion ol t}« Uwifofwar For 

a lu< id Hiirvi v of the pr.nsfuc of Mates 
on this asp't t of i![uen1)i> warfare 
Niinckanrl Hairntt m 4^ , liMlOlhh 
pp 5h3 , 1 , the I arte of 

aft| fifAirs. a 
I nik-d Kiates Mihtnrv (Vmnur^Km in 
Hhanghai fimwtl a nuinh#r of German 
nationals giiilu of purj»tiin;ij military 
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II 

CAUSES, K1]NJ)S, AND ENDS OF WAR 

OrotiuH, i. c. 3 j ii, o. U o. 22, and e. 23 ; iiL o. 3— Pufendor/, vUi. 0, f 9-*- 
Vatlel, iii. §j 2, 5, 24 fi(), 183’ 187 -liprlmer, ii. pp* 24*4d’^PUil^ore, 
ill K 3348- -TwiM, ii. >1 20-30 Halleck, 1 pp. 43S.620-^-TayloT, ^ 462- 
454_Wlieaton, {f 295 296. Hershey, N«>. 329-336- -StowdJ, pp. 413424 
5§ 515 520“-Hefit^r, § 113 -Luedf^r in HoUundorff^ 4, pp. 

221-236 §} 41, 236. 237 O. F. MarteiiB. {$ 206-266— UUmaim, 

§ 166--FavichiUe, J§ 100M005 (2) -J>e«pagnet, No. 606 — Pradier-Fod4r4, 

VI. Nos. 2661-2670 -Kivier.il. p. 219 Ny8.iii.pp. l3-23~Calvo.iv. J|1866- 
1896 ‘-Kohler, §70- Holm. §§ 14.5-168- -IJallad ore Pallieri, pp. 30-60— 

Keltich, Zur Thfont und Ot'AchchU dfs Hechts zum Krtegt (1888), pp. 141- 
291“ -Peyroniiard, niwrji dp la gaerrt ( 1901 ) -Wright. The Causes oj 
Hrtr thp i {ihditu^hH of J\n<p and Th^ Sfudg of ir«r, u (1942) 

PH 717 742. 12M I2‘ih Pallia, Thf hqul P of Wat (1937) Hn^re, 

Ia. DroU tipjHdp guerre n(«3S) - Kue, Ar Kur^intfi lolJcenfrhUtrhts htstihU 
(1945) KvWti in ZoK, 12 (I9:i2), pp 579 G(>K IlumMnn in B.I., 

.3r(l itT , 19 {19'<^’. pp 77 (> T^Ki l{»t;^iiN m flagm Hentnl^ 1931 (iv ), 
pp. 7 69- 4 5n><ihatt in 2K ( 19P2), pp. OO-Ts Mi^sler m 

,/. 1..1 l{ , 2-3 1 1 94K ), pp ,U5-357. See aln » ninie ct the more n.‘cent liU'ratixre 
fintM fUmNf, ? ‘‘.5, <jni! ImIow, 6 J 

j 01. l’ri<ir to tlio (Vucii.uit of tin* lA.tgue of Nations, the Rules of 
fieneral Treatv for tlio Hoimiioiation of War.* and the 
Charter of tiie Cnited Nation.",* it wa." generanv believed Iie«;abtjr 
tha( whatover may be the euiiM' of war, and whether or not 
the ^;all^e be a so ealb'd just eanse, tlie "anie niles of law 
ajtjilied between llie belligeients uitft and the bee gerents 
and nenfral.s.® Ifaring regaid to the (ie\elopnient a' Inter- 
national Law as exjtressed in tlie above-meiuioned instru- 
ments that view van in* longer be aeeept«‘d without qualifica- 
tion. Ill so far as war lias euised to be a right- or an 
exercise of jniwer fully {lerniitted by International Law.* 
an illegal war, ».e. a war resorted to oontrary to tlie funda- 
mental obligations aeeejiti’d by a State and [iii'seribiiig the 
institution of war tus such, can no longer confer upon the 

aotu iti»>8 ngninst tlu* Mati » in Liputrnant of the (KTinan Array, who 

China at a time when the I'mttfl had seuttlwl two iicrman V Boat** 

»Stat <‘9 were »till eng.agcd m war after t, Cfrnian surrender, 
against Japan and after ttiTinaru * jSec J 52/y. 

hfuisiirrMideiwlanconditnmally : llt/r ® See alxivc. § 52a, 

Crimea ReiHtriA, 14 (1949), p 8, .See * This \iow wa« ca pressed without 

aI«o ihd., 1 (1946), p. 55. for the qnalifieationa in the previou-* e<Utiona 
trial by tba Britiah Military ('onrt in of this volumo. 

Hamburg of ono Urumpelt, a former * See abtive, § 52/<r. 
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guilty bolligcrent all the rights which traiiitional Inter- 
national Law, oharaoterisetl as it was by the unlimited right 
of States to wage war for the pur]>o.se both of enforcing and 
challenging legal rights, oonhn-n'd uf)<)n the belligerent, hlr 
injuria jus non oritur is an inescu|*able principle of law.* At 
the same time, in view of the humanitarian cbaja<*t<“r of a 
substantial i>art of the rules of war it is impemti\ e that during 
(hr imr these rule.s should be mutuall\ obser\ed regardless 
of the legality of the war. For it is these niles which, on the 
W'hole, have been generally observed in the past for the 
rea.son perhaps that they do not seiiously inteitere with the 
achievement of the major purpose of the war. T’nlo.ss war 
is to degenerate into a sa\age contest of physical forces freed 
of ail re.straints of compassion. I'liivalrv and respect for 
human life anil iligmtx , it i.s essential t hat the at ccpted rules 
of war should continuo to be observeil. Thi“- is so m pai 
ticuiar in view of the fact that in the piesent state of 
international judicial and {Miiitical organisation there may 
be no mean.s by which an authoiitiitue judgment can lx* 
arrived at on the <iuestion as to which State is the aggressoi 
(It will be noted, for instance that nothing sJiort of an 
unanimou.'? vote of the jiermanent memlHus of the Seeurit_\ 
Council i.s sutEcient for the detennination that a particulai 
State has resort<*d to war in Molation of its obligations under 
the Charter ) Accordingly it must be held that during the 
war all lielligerents are bound to respeit and aie (‘iititled to 
insist as among themsehcs on the obser\ance of rules nf 
warfare as generally rei-ognised Thus, for instance, the 
belligerent occupant ev'cn if ho is thi aggressoi is entitled 
to e.Kact from the civilian population the obedience due hy 
it to the occupant under the rules of Intenmtipnal lavw. It 
is not easy to see how otherwise the pojmlation could exjK-ct 
to be treated in accordance with International I^iw. This 
is but on* example of the noce.s.Hity of mainlajning the 
operation of rules of war regardless of tlie illitgalitv of 
the war,* 

* For a gemml dwoiindion nf the * Si-e the .Iii.lvtnf nl of Itic I'liiltsl 
<ubje«tMe)«uteq)arht,ff<-A;j/n(lo>n{n Htatos Militai-j 'rnhunal in the Hot 
ii«tefiiafi<>naJIX«K)(l<i47),pp. t2f) I.W. %«» (KiMWm Met nnd OfA««) oaee. 
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However, an stated, these considerations apply only for 

the duration of the war. After the end of the hostilities 

there is full room fur the applicatjon of the principle that no 

riglits and benefits can accrue to the aggressor from his 

uiilauful act. Thus courts of tiie former belligerents and 

neutrals are entitled and )>oimd to nduse legal effect to title 

claimed by or on belialf of the aggn*hS(»r in res|)ect of such 

acts as requisitions and confiscalions of enemy property in 

his own and in 4jc(‘upied territory,^ and captures in prize 

both of enemy and neutral NC'.sels/^ It has been rightly 

suggested, with regard to tlie abn>gation of treaties as the 

result of war, that it may be imj)rop(‘r for courts to recognise, 

in a way benefiting the aggr(‘ssor State, the a\itomatic 

termination of treaties in eonsecpience of a var launched by 

hiin.^ 1^ follows al>o that a p<‘ace treaty imposed by the 

vict<u‘ions aggressor ha’> no legal a ability, notwithstanding 

the rule tliat IntiTnational Law disregards tlie vitiating effect 

of duress. For tlie latter rule ajiphes only to wars wiiich are 

fiiuiimi m 1108, tlu* it i*» ta* a to prevent such 

\Mi\i r»’ftirnte to tht \ nuU'iiXh n that iU is fjiiru,^ the war, courts of other 
the lUNa-'i*'!*" <4 > u^joshvMa an<i < oimtru s pntiK-rly hold that 

(.ru* I* \u le in direi t mv laliun ot the thr agirrevM>r hah icqumni title as the 
Ktillojig Hnand I’att and whk* thin result of su(h aeU or^that he can 
fore criminal in <hirr4il<T, out \ali<lh pass tjtU Persons acquiring 

that ’ It (i<H s riot lollow th U am t ut from the iiiigresf^or property for value 

the < •< rman (x i ujMliofi font stmirihi mu>-t Is <h*t mod to do so at their own 

p<*rsini t'l pi<»|iw^rtv ih rt (rinn und thit |HTii 

am find everv it*t undiitakMi h\ the * This was not the . of the 
population ol the imupied lountrv Mantimc and Cominercni Court of 

against the i.iiman <Kiupiitiun foivf-^ 0«>p<nhai£in lu tho case of The AM- 

therehv lacaiiie legitimate dchiKc jidf decided in 1947 and com- 
li nr i rune^ H* }h rU, N { I9t9h p oO mented upon by Kivna in Ju^ Oeniium^ 
Tht» ('ourt w/is emphatic OmI thi ml i iHU9) pp /> 9 The Supreme 
question whether the mviusion (’lurt of Denmark di<i not, in that 

lawful or cnnunal waa not an import uisi\ pronounce on the matter. It 

ant tact or in the situation. N‘t ‘ils«» will lie noted that tho rt*taliat<^ry 

ihvi , 14 (1941)), p. I2t>, m <onnc«tii>n Oderw iKsued m (iitMt Britain agamst 

with the RauUr ci^e decidi'fl in llol- Japan on her enlrv into the war m 

land and, in piirtn uUr, the ol>h4r\a 1941 were based on the allegation that 

turns (}{ the r>ut« )i tsmrt of OiiN'^ation the war on which she ernWkeil wr.s 

in tim H’»/7v Znchlke c/wr, win re the ilhgal See Rowm’u m B.Y., 23 

CVniit said that ' it is going too far to (1946), p 352. 

regani a« war crmira all acts tom * See Scello m Clumt, 77 Oofifi), 

roittc‘d against the Netherlamis or pp 72 for a cnticism, from thia 

Ncthorlandeis by the (lerman fi>rcea ]uiint of view', of tho judgment of tho 

and other organs during the w^ar, soldv Pr* h ('ourt of ('‘aaaation of June 22, 

on tho groiuui of the illegal nature of 1949, m v. BviaUL See alao 

the war launched by the then (Jerman ('oniincnt to Article o of the Harvard 
Keieh * ; ibid,, p, 144, Ree^eatch Ihraft on Rights and Hv/ies of 

* Thw means in particular that. States in (kiss of Aggression (1939). 



220 ON WAB IN OENEBAl. l§ 61 

not prohibit'd by lutmiational Sitnilar pfdisid^'rationa 

apply to title whieh tlie aggressor purports to have accpiired 
by eonqiu'vt/ While International Law s(*ts no liniit to 
conditions of |»eace which tho victor may exact from the 
defeated enemy, it hivs l)ccn cuatoiuary not to compel him 
to {xw compensation for damage done in the tamrse of 
operations arising out of the lawful comhict of war. 'I’hat 
custom must henceforth be deemed t<j laek a juridical basis 
in the ca.so of a war unlawfully undertaken. '■* In sttict h»gic 
it may be held that the killing t»f combatants In the aggressor 
is no more than murder and that the a[)propriate }»enalty is 
the natural coiisetjuence of the oriines thus j[K*rj)etrat('d. 
Pewknt* htlh logic nmst .■>l<jp short of viewing in that light 
the activities of the armed forces of the aggressor.* How- 
ever, on the part of those primarily responsihlc for the 
planning and instigation of the unlawful war that lespousi- 
bility Ls identical witli the supreme' crime against the peace 
as enumerated in the indh'tmcnt preceding tin* judgim nt 
pronounced hy the International .Mililarv t’oiirt at Nincin- 
berg and a.s fully accepted by the Trihunal.** 


* See tT, ^ IM*), and I itiiniurKe 

in 73 (ii i, 

pp 355, 35t>. ' 

* See vol i , ^ 23H See I^iiter 
pAoht, f^p. , pf^ 

(ifictnne of ikhi r» t<;k;niiK»n Viml Mfe 
('omiuent t*) Artnie i f * f the H'lr 
eard Reiftttrfh hrnft ( n on 

H\ghJUi niul of tn * ii^r r/ 

* See Kiixmaunf#*, op rU , p. 3t;A 

See alw Article *231 the 'ln*at\ n{ 
Versailles in whuh <«ernian\ uf* pf*d 
r^iJ|>oriNihiliiv f<*r ‘ fdi tht 

and damajrcs to whirli tlu Allied ind 

tjrosemtnuita iivi their 
nationals have l>een nahjwted an a 
conaequwno of the war iinp<»Me>ii tip»jn 
them hy the a^re-wioii (d (lerniany 
and her And see Harvard 

Keaeareb, op cU , CVimment on 
Article 3. 

* The follf twinge ob^< rv at ions (*f th<» 
Umted States Military Tribunal m 
the AUdoUer rase, decuM in U*I7, la 
relevant • * If we ahould adopt the 
view that by reason of the fact that 
the war waa a otiMiinal war of aggnw- 


Hion iv#!\ ,n t whitli vt.HiId lirive Uvii 
lef<al m a dcfeii'^jvr w \r a as iUe>{al Ui 
thi** one. ue wuidd bo foriMl U> Uk 
roiidusion that e\ery who 

mun hut under onlir^ into ‘mupieri 
territory or who m the It fuu 

Und vvftH a trirrntml ind i munlenu 
flu* rijh« (d land w irfan Hf>on >vJin h 
the proMtoition his t*luil iv*t»dd nut 
l>e the menMiire of londu* t and the 
prononiu emi nl ni j,rndt in taae 
vvoidd iH'UiTm* H nitre f(»niiabt> ’ 
d I’lr f VI ( p 

Yl 

* It i« in till' seu’»e that lie n* miiwt 
un<lerHt*H#<J tlie elnervatioiK made 
m HUO by the Tbiet Bnttah 
uitur, Nr lfartle> Shai*fr»iaa. in hi** 
i hHinti ajuefM h Ix'fore tlie ilntcTinitionai 
Military Tribunal at Nuit*’mbcf»: He 
-Wild , ' The ki1lin)( of c^mbatanta m 
war iH jiiHlifiable, Ixith in'internatioiml 
and in natural law, onU^ where the war 
ij* lejtal. Hut whore the war i« dh'^nh 
aa A war NtarU^d not only In bn^eh of 
the Paei of Pana but abo withmit any 
acirt of declaration < learlv w, then' ta 
nothing to justify the killing, and 
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The projKwitions hero propounded would havc^ appeared 
startling in tlxe period ixrior to the adoption of the basic 
instninients referred to at the beginning of this Section. 
However, t.tjesx* pro})ositiony are the necessary consequence 
of tlie fundannuiUil change which has taken place in the 
substance and the structure (d‘ fntcrnational Law as shajied 
l)y instrumfuits. The-^e changeh, if tliey are to become 

a reality, must be accompanied by a full realisation of their 
implicathms.^ 

Similaily, it is open to neutral States as a matWr of legal 
right to giv(^ f‘}t'e(‘t to their moral obligation to discriminate 
against the aggi(“>st)i* and to d(‘ny him, in their discretion, 
the right tnexa(*t from ntnitralsa full measure of iu^partiality. 
£n some cases neutral State's may, having regard to their 
own safft\ }in<i the desire ii<»t to be in\oIv<‘d in the ^\ar, 
continue to accord impartial treat immt to the aggressor. 
But they need not do so wherever the\ feel in the position 
actively to ass(‘ri the principh^, as did the I'nited States 
and other States before enteiing the Second World War, 
that the historic* h)un(laiion of neutrality as an attitude of 
absolute impartiality has disappeared with the renunciation 
and the abolitum of war an instrument of natioftal policy.^ 
With regard to St ati*vS bound by the iddigations of the 
ChartiT of tlu* Tnited Nations that legal faeult'^ and that 
moral ohhgatbui usmiuk* the eh'ar eomplexion of a legal 
duty. The same a)»plies to the courts of lU'utral States 
whenevfT they are in the* p(tsition to do so f r instance, 
when both during and after the war lhe^ are called upon to 
pnmounee upon the validity of legal title ac(pnrod or trnns- 
fenvd by the aggressor. Accordingly, to the exUuit here 
outlined, it is jio longer true to '^ay liiat the tradithmal rules 
of neutrality ajiply without limitation in an illegal war and 


munlcr» n«»i t<» In* distno 
giitMhtd from tlnw othi-r 

leMH n^hber bantl ’ : FroctedMcji- of tfte 
Tiibuv^d (H.M. StAtionory Oflic*'), 
vol. 10, p. 42.'1 almi iM., 4. 
p. 361, far a Rimikr view td tho Pronrh 
Prosecutor. Por the \iow «>f the 
UennaQ defence eee »6»d., \uh IS, 
pp. aa, SO. 


J Foi i\ of thi*^ qu*»stion 

m rt'Uo Ml to the Ir^faliU of lh<* First 
World *r ^00 Oh. de Visschor m 
ihoUu-* u , p. 101 ; Bassom* 

picrri* 111 tt.i., 3r(i Ser., 4 (1923), 
pp. 230-210 ; Kun?. in A\(?„ 41 (1934), 
pp. 13'o2; Mosler in J./.d.i?., 1948- 
I9i9. pp 336.;i57. 

• See below, § 292 aci. 



ON WAR IN OBNBRAL 


Ckuma of 
W«r 


222 


[§62 


that the aggressor derives from his ilj<tgality an uncjijallfied 
right to impartial treatment. 

§ 62. The causes of war lie in the fact that the develojnnent 
of mankind ha.s bt'cn intimately connected with the national 
development of States. A constant increase of population * 
must, if unchecked or delilierately encouiaged, in the end 
force upon a State the necessity of acquiring niorelemtory, 
and if it cannot be acquired by peaceable menus acquisition 
by conquest alone remains if International I.4iw fails to pro- 
vide means of peaceful change in accorflnnce with justice 
The cause of national unity and independence, rualry 
between tw'o or more States, the awakening <d national 
ambition, the attempt to spread religious or jMilitienl cieeds, 
the craving for rich colonies and sources of new’ materials, the 
desire of a land-loeked Stale for a sea coast, the endeavour 
of a hitherto minor State to become a world Power, and 
innumerable other factors, have been at work, e\er suwe 
history was first recorded, in creating causes ot war, and 
likewise play their part in our own tunes ^ Statesmen and 
Governments are not yet prepared to pr(>cee»l on the view 
that, a.s within the State, there must exist- avenues lor 


* Sw \\ light, PuptUalmn aM Ptarr 

(\m) 

* Of fftOore rniik 

iiig for war thn e^'onomir 

of war have given muth 

prominen'o V-e Woolf, kiommic 
Impertdtsrn IhmaUihon, 

Inienuitional fcconomir 
{ 1925) , Moon, Impmalism and H tyrhi 
PoUiici (1926), f'ulbertjion, hU^r 
natumal hfonom\< (1929), 

HueJ), Inlnnoixonol Hdedwnn fifu) 
ed , 1929), fhap v , Hawtn'y, 
Ecmi/mw of Simniifnly 

(1930), pp 103 129, Kirhardaon, 
EconomH' Jhmrnumenl (1931), Tht 
Causes of ^ar in ^'ollwtioii of ad 
dreMKss by 8ir Arthur Salter and 
othen. Fubliffhed Maemdtan and 
Co., 1932); Salter jn ProbUms of 
Peaci, 3 (1929), pp 76 93, Born*, 
M., 4 (1930)» pp. 96 110; Sieg. 
frwi, iW., 5 (1931), pp 91111, 
Ihiliet, Wat, Ftace and Change ( 1939) ; 
Eobl^, fh€ Kconame Canus of War 


( 1939) . Ht iljM rin in // ujtu Uet vf d, 
08 (!IM9) (n ) pp 131 til. Wright, 
rhe iStwJy «>/ n (I9t2), p|> 

I3t)4l375, Morguithau. Siie/Uifir 
]fen V Poufr mdoA It iw 

aubmitt<‘d that wluh tontli‘tH of 
iHonomie uiUrf-aU ar*" a nmst iin 
porUnt rauKi of intmiational fiKtion, 
it Id inafLuraU to regar<( them aa »ri 
incviUbb eauBe of mirs I cononn* 
<on6i(ta vpithin the State do riot 
rionnallv bring about <ivii war and 
a n faulting «uflp«nHnn if the rule ot 
law They take plate and rwive 
a solution within the drbit of the 
law In th* inttmutiOnal aiicirtv 
the principal canaeM of war lie in the 
imperfertKin of »ntenmt|bnal organ 
ifiation aa vet u6ahle, on tie one hand, 
to imfioae the guieral du|v of obhga 
tory fudicial acttlinieat and to 
reatram offer tnely mmihce to forc'e 
m violation of oxidt ing obhgationa, 
and, on the other hand, to provide 
a working niaehmery for |)oacefwl 
change of the exuding law 



§§ 63 , 64 ) CAUSES, KINDS, AND ENDS OF WAR 223 

effcoting changes in existing rights by way not of force but 
of legislative action of the international community. Neither 
are they prepared to act on the view that, pending the con- 
stitution of such machinery and the adoption of such 
changes, the observance and collective enforcement of the 
law interj)rete(l an<l applied by trilmnals endowed with 
obligatory jurisdietion are more conducive to justice and 
true national welfare than the arbitrament of force. 

§§ 6IJ and B4. So long as war was a recognised instrument Juj»ticeof 
of national policy lH)lh for giving effect to existing rights and 
for changing tlie law. the justiee or otherwise of the causes 
of war w'as lujt td* legal rel(*vance. The right of w\ar, for 
whatever purjKjsos, A\as a prerogativ<* of national s^oTreignty. 

Thus cone<n\etl, o\erv war was just Tl»e legal position has 
nf)W changed with the prohibition of recourse to for(‘e in the 
(Miarter of the rjiitcd Nation^' and with the al)olition of 
war as an instrument of national ])olicy in the (ieneral 
Treaty for the Renunciation of War.* As before. Inter- 
national I.«iW' is not (‘onceriied with the merits of the con- 
troversies gi\ing ris(‘ to war. But for many legal purposes 
it se(Mn« now again possible to di'^tinguish between just and 
iiiijiist (i»r lawful and unlawful) wars the latter Iwing thr>se 
w’aged in breach of the obligation'- of the ('barter and of 
the Treaty f(»r the Renunciation of War.^ 


* S(M' ahovo, r)l?A ft Nt'/ 

* S'r ^ 61. For thi'' 

althougli thf‘ jJiMtict' of th<’ vmiisc of 
pArtn‘ukr war irrflr\nnt --o far an 
conof'ms Iho a^’tiial rules nt >o\! ap 
plu'able to ita conduit, there ih a 
temleney for the ea«M» of tin \\a\ thus 
iiiterpret-ed to k'(ome mipoiUni (0 
(luring the war, in mduuuiujj the 
altitude of iieutnil^^ tales ^see ^ 

and (ii) at the close of the war, iii a?»\ 
attempt that may l>e made U) deter 
mine the respcmaihility for Oie war. 
There haa aceo^dln>^ly bob'll a rev ival 
nf the attempt to dirttingnwh Ix'tw’oen 
just end unjust causes of war, jiarticu- 
larly in rt'Kard to the (Indian concqi 
tion of the duty lo intervene tn a war 
when justice is at stake. For the 
older aitcmpta wee Orotms. n. c. 22, 

23, c. 24. c 25, c. 26 ; N'lctona, /V 
Jwre BHli, §§ 13, U; Cufendorf, viu. 


6. .“i . Sftlviuli, II cv3i/tW) i/(j •jturra 
n* jU (i/if^non u 

(l^*lo); Ihllct, Im ijt/nrf ft droit 
il'*22», pp , Vamioipol. Lu dot'. 
/M/if '‘Cftolo'dojtu du droit df fjuntr 
inUd), pp 5160 and UiO 2 .ni , 

Jlolilswtuth, Ihdory of hmjb^h 
V (11*20, pp 2.)'33 (i^xm the earh 
t hristian and medieval dw^'ussinn of 
the kgality of war and tin. difference 
kdween a jn^t and an unjust W'ar) ; 
rrellc'* in Htujut AVrwed, 11*27 (li.), 
pp 24n-2l»S , nutl**r ami Maccub\, 
Thi Dntlopn'nii of I nternatwiuil Lair 
tI92s'. pp lU7‘12t»; Holland, 
tur(s, 219 251; Beaufort. 
guerrr conime ttui/nonciU de stcoiirs ou 
df punition (19331 ; JSeott,f Ac Spanish 
(frujin of Iniernalional IjOw, Fran* 
CISCO dc Vitofia ami his Lair of Saiwns 
(1934). pp. 173-231) ; Hegout, Jji dde- 
froif thia gumc juste dt Saint Augns- 
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§ 85. Although hostiJitios wAgw! for the colleotlvt' onforce- 
roeiit of rnteniutional Ijvw- -in particular, of the (’liartcr of 
the United Nations - are calculated to exhibit the normal 
characteristics and inanifostalions of war, it is pnjbably 
inaccurate ami undesirable to describe th<‘»n as war in the 
accepted sense of the word. Thus w’hen in 1950 the fons^s 
of the Unitc'd Nation, s wrre <>ngaged, in pun,uaiicc of a 
decision of the Security Council, in rejwlling the invasion of 
South Korea by North Korea,' theue was no disposition on 
the part either of the rnitcd Nations as a wh<ile or of the 
particifiatmg States to treat as war in the* forma! sense of 
the word what Chapter VII of the tJhartcr dc\s(>tilws as 
enforcement action. There was im declaration of war upon 
North Korea. It is consonant with the dignity and the 
pur}H>so of the colleetno enforccmciii of the basic instiumcnt 
of organised intcniational scs-icty that it slmuld laiik in a 
category dift'erent from war a.s tiailitiomdly undcis-tood m 
International Ijvw . The object of llic latter wbctlicj it be 
lawful or unlawful and w hether it be aggressn c oi diden-sn e 
is to secure the interests ot the indiv idual Stale The objei t 
of the fonner is comparable, in the nmnieipnl sphe/e, to the 
onforcemwt of the law against the law-bioaker Cndouht- 
cdly. .IS in .xn unlawful w.ir but (crt-vinlx not to a largi-t 


ItH a nos jour^ ‘itjprfi /m 
fi Us cancan '(if s 

Thf ( <itholi' J t(t/UtvtA if 
the of ^ pp do I , 

Kipp, M<.efUrnt hohifitte lUt hrmfn 

nihis in dff (i , 

Kfwtm m A'/, slrd II (^^3), 
pp 634 b76 {m to St Augunruif 
For the n<*w attciupl-^, VSMl»7fn4nrtI, 
Dh LiMfs Hu VoUcfTffchis (lyl9), 
StriKOWfr, Itef Knsg und dte \*il 
htrtthlsffrdf^ mj (1919), pp U 
ami 128442 Ij** Fur in Rtt , J(i 
(1919)* pp *73 Hid 26.8 3119, vnii 
VV/llmihovftft, The Thru tStfmu of 
JniUfMfiionul fsiu (1919), Jitta, La 
t^nomUon Hh urmt tntermtiomi ( 1919;, 
pp 175477, l^mmawh, /><tw lot 
kentcht mtsh <krn Knega (1917), pp 
174 184, aud V*Hkerw(nrd iskr VoUir- 
hund (1920), pp 39 51; UolUt?n- 
dorff, Ikr Kneg /MkinsttiitU 
(192^); BwflW'hi, Ia HMtrma Min 
gusna nd 4*rtUo tntetmzu^nnlt ( 1922) ; 
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and hflh^jg i tiU i I'MJ}, \ » kIpwa tn 
//oytt-' Lu nt I, 102') (\ ), pp 4110 rnK'l , 
iStUjiie s, hi thv hfjxe d* la ifufrrr jvdi 
4 947), TAmHagnt iUt netl, HMI 
(tv ), pp 7 M», v.tn I !l»f th I ,/ , .M 
1 1939). pp Mlo ^^iirvcv ; . 

Mtrkiijn Ou<t/(\,tclnii 51(1959), 
pp 22s> 2Vi In thf oitjrr litoirtturc 
tin* ♦'jiprtNHir.n jfidnm h$num, whnii 
mrnni rcj^iiUr ^nr jxt^ue nni4ia^), 
w Apt to b** < t>nhi^4 ynt%jitda raiMflf, 
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pp. 2 X who (inwN Att-otitii,n to thiA 
point, anti Ko-tt^rw m fif , :inl Mjr., 
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^ ftlxrVf*, § 61 . 
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extent— the rules of warfare must, for the rcaKSons atated 
above,* Rpply to hostilities c^mdueled collectively for the , 
onforcornent of International I^aw\ This was th(‘ case in the 
hostilities ccmducted by and on behalf of the United Nations 
in Korea when deolarations to thateffeet - in particular, with 
rej^anl to humanitarian rules <jfwar sucli as those embodied 
in the (leneva Conventions of 1049 were made by the 
aiitboriiies eoinmandirig the foiees of the United Nations, 

It is also piissible that in due (‘ourse inUTiiational society 
may develop a body of apprc^piiate ruh\s and principles 
jk!;overninf!: th<‘ collect i\e use of force.- Tliere is nothing to 
prevent the States taking part in the eolleetive enforcen»ent 
of tfie law fnun enacting Icgishition enal»ling tluiii to taki^ 
measures uhieh their nnuiicipal law normally makes <le- 
jHiident *^pon th(* <*xi>tcm'(‘ of a formal state of war.^ 

§ 6fk The cause, or cauM‘s. of a w.ir determine at itsEndaof 
inception the en(l> of that war, 1‘he »4)jc(*ts f4'\\ar inu^t not 
b(‘ <‘onfonnd(sl with the ]mrpo^( of war^ Whereas the 
pur|)o.M‘ is ah\a\^ tlu^ ^ame namely, t* e (Aerpowering and 
utter <l('feat of tlic opponent the ends ma\ he (hlleient in 
<‘Hch ease. At the Ix'mnmntr of the war its objects are 
determined by its cause or <’auses. Hut they ma\ undergo 
alteration, »»r at hast modification, witli it^s ]>n>gres> and 
develojinumt. Apart from '-luaitic ti utv obhg.it ^ aiN, no 
moral or legal diitN t'vC'ts f<»r a Indligerent to st<»|) .he war 
when his t>j)pomm( i>- read\ to I'onccde tin* object for winch 
war was madt*.’’ 
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§67 L<iv\N of wdt are the nili^ ot (li< Law of N.iIiohh 
respecting fUartare The loots of the pn sent law^ of war 
are to lie traiTil back to prai to of helliiii n^nts w Im h uosp 
and grew giadualU, during the latUr part the Mahlle 
Age^ The unsparing (rueltv ol the uai prat tins duiiny 
the greater (j.irt of the Middle Ages began gradually lo hi* 
in^xli/ied through the inHueme of ( hnstnuiity ' and <du\alt5 ; 
and altliough these jiraetiees weie eiuel (’lumgh dunng the 
fifteenth, MXteeiith, and heNenUentli fentuiu‘s, tht\ weie 
mild compared with thobo of still earlier times l)<ei<U‘d 
progress wm made during th<‘ eighteenth century, and again 
after the close of the Xajwileonie wans, enjaa lall^ in |he \earH 
from IH50 to tlie outbreak of the First Worhl War Isolati'fl 
milder pnu^ices by and by 1 km ame usagis^ so called 
»;i btUo, manner of warfare. Th<‘se uHages througli cuHtom 
and treatiea became legal rules. The whole growth of 
the laws and Ullages of war in didermined by three 


* On th« UlAmio l.nws of W ar m ji* Hague Hfieueti 50 (1537) («.), 

pp. 402 302. 
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§ 68 ] 

priiieiplo«. Tlmrt* in, fir«t, the principle that a belligerent is 
juHtilied in a})plyir)g any amount and any kind of force 
which is necoRsary fcjr the realisation of the |juq>o.se of war 

nanu^ly, the over})ovv<Ting of t!i(‘ opponent. There is, 
secondly, the principle of humanity at work, which i)ostul- 
atoK that all such kinds and degrees of violence as are not 
nec(^ssury for the overpowering d the oj>ponent should not 
be permitted to a l>elligerent. 'riurdly, there is in operation 
the princi[)le of chivalry, whi(‘h arose in the Middle Ages 
and introduced a certain amount of iainiess in olFence and 
defence, and a certain mutual respect. Jn contradistinction 
to the savage iTueh v of foimer times, belligerents gradualh 
adof)te<l the view Unit the reahsjition of the piujnw of war 
was in no way luunpererl b\ ctaisideration shown to the 
woumh 1, o» j*nsone]s and to pri\ate imilviduals who do 
not take ]Kvrt in the lighting.* 

§ b,S. The mo'^t i?upnitant <levelopm(uU'^ ^ c>f the laws The mo«t 
id' war took phuv through thi‘ following geiieral treaties 
concluded ladwtan the nnijoidy (d’ after ISaO ; raenteof 

(1) The l)e- IaMtiou of of April H>. ISoli. respecting 
warfare on sva. It abulished privateering, reiogimcd the 
principles that tiic neutral tlag protects non *'ontraband 
eneiu\ goods, and that non contraband muitral goods 
undiT an t‘ucm\ llatr (‘aniiot be Mured, ‘»nd enacUa ilic rule 
that a bl(H*kade m tirdcr t(‘ be binding must be ed ctive. 

The Drclaration was sigmal by H\rn Slal-es, but almost 
all other muritinu' Powtuv accpde<l in coui'se of time,® 

(2) The (icnc\4i ( onviuition of Aui:u4 18(U, for the 
amelioration of the tauidition of wounded -^iddieiN in armies 
in the Hold, winch was oiiginallv signed by onI\ nine Slates, 
but to which jn vonv^v of time almost all the rivilised Stales 
acceded, A new (Jenova Convention was signed on July 6, 

1906, by thirty five Stat<‘*-, and MHcral others oeoeded. 

Its principles wen* adapti*d tn mantimo warfare by c<ui. 
volitions* of the First and Second Hagiu Peace Conferences. 

(») The Iksi^laration td' St. PetiTsburg of Deceiulier 11, 

* Ser filw>v«\ $ 57. pp, Kv,l-3mi. 

* i?or Rn of iho mflie'ncc * Nv *iJ»t*'**. >oI. i. § 47, nnd beJaw, 

by iho Hiigur* (\«nvcntumR § 177 , and j. J II. 

lapOtt Wafa aimin ' ISSU wsi* t tamer, * Seo Iwluvi , § 204 
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1868, rosppcting tlio prohibition of thi* ust* in war of pro- 
jectilU under 400 gramnn's (14 ounces) whh'h are <'ither 
explosive or clairged with infiaininable substances. It was 
signt'd by ijovoiiU^t^n Statt*M. 

(4) The (‘onvonlion enacting regulntiousi respen^ting the 
Ivawtj of War on I^ukI agreed upon at the Firat Peace 
ference of 1899. 

The history of this last mentioned Convention may be 
traced baf*k to tlio I for th^ Oovernmenl of Armies 
of the Cnded Stairs in /Ac Field which the UnitcHl States 
puldished on Ajail 24, 18^53, during the War of Secession. 
These instructions, uliicli w'ere drafted by Professor Francis 
Liela^r,* of tlie (AJiimbia (‘ollege of New York, represented 
the first endeavour to etwlify the laws of war, and the} are 
even nowadays of gmit value aiul imp<irtance It was 
not, however, until the Hague Pcac^e Conference of 1899 
that the Poweis I'eassemhled to discuss again tht* eodilica 
tion of the laWvS of war The Confciencc adopted a (Con- 
vention which w'as suhseipiently ratifieil by most of the 
participants, only a few Powers abstaining from ratilication.” 

The lSt‘cond Peace Conference of 19U7 revised thU Con- 
vention, arfd its place was taken by (Vmvention IV. of the 
Second Peace (Jouference. ('onvention 1\’ as tlie Pre- 
amble expressly states, (Inos,, not aim at giving a complete 

* 84,‘4‘ in AJ^ 7 (lOi.'O, ar/arf / ijh/mttwn of tht Iaju ^ 

|>p 433 amt i of liar nn I uvi ft^r th^ 

* A"* fi* ‘ UrusseLs TlcvlaniitmnH ' qin<l Ouidavcf of Ojjirn^ of Hxft « 

th<i MArnsrtl a(iopa«t ihi> fri'^titute Army, uraUn l»\ ortl^^r t)f *S*hh" 

of Intf^nutional in IHMI tan i>f sutu fi*r War }t\ I'olonrl 

Jnwumrf, &, pp, 157 174 KdmondN anil erf>te»iior ()pj>^nh<‘»n> 

* Forl>iTvU> Coiorntaon IV. In it the HftKiir Kc^uUtinini rh 

ref**mxl t4j in thf* follow ing p'lgnftjsfit hr Ry8i4*nifttif rU> out, and their full 

f/ogrue mgiihtionN, text is published ni hii Appendo. 

although they are intendfd to Ilf bind* Ihi^^ guide uar m 1*M t entiiMMiuMi in 
ing upon the I'elligeri'nts, are not in a nev. wlition of ihh oRkiM \tonuut 
tended U) lie exhau«rtive. They are I he MilUarif /jutv The Bfitish War 
hmiA tip^m whff h the sigiiat^iry Poa vrn Offit e had aliraih in 1 IMKC' puhlishiwl 
have to frartte in^trii* tiona for their a manual. clm{fe<l b\ Pn^fmmr 
forces. Artn le t deelarea: ‘The High Holland, for the informat|r>n of the 
Continettng PariKM^hall iaeoe inairue- British fortce. rompn«^mg *oTbe l,di^s 
tions to tbeif armed land force#, and CiutomR of War on^l^and, an 
whieh ahali be in conformity with deiim^ by iho Hague ( ‘oiiVention of 
the ftegiilatjona reepecjftng the Laws IS5M)/ See atjui Holland, Tje of 
and Cnsioms of War on l^iul an- ^ atr on Land [WnUrn nml VnurtUtn) 
nexed to the present Convention/ 11908). Herman^ had in 1902 taaueil 
Thu British W'ar OHice, therefore; for the guidance of offlom 
pubBabed in 1912 a guide, Land brauck im Lamdkrieyt. Before the 
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code of the laws of war on land. Cases outside its scope 
still remain the siibjttct <if customary rules and usages. 
Morc'over, as nspeatedly attirined hy various war crimes 
tribunals afu*r the »Seeond W'orld W'ar,* rrujst of its provisions 
were 4h‘elaratorv of existing eustomary International I,aw. 
For that reason, only limited imjiortaneeean he attached tr)it. 
Article ‘J of the ^invention contains the .Mt-ealled ‘general 
participation clau.se,' “ which .stipulates that the Hegulatioiw 
shall Ik‘ binding upon the c<inlr}icting Powers only in case 
of war hetweem two or mon* of them, and shall cesise to l)e 
binding in ease a non cont) aiding Po\\t-r tak<*s part in the 
war.^ 

(TO Tin' liagiK' ! t i lai.tf i«>n eouecruirig expanding (dum- 
dum) bullets. ^ 

((■() Ttn' *1 tt'iii' l>e< tar,Ui<iii coni-erunig projf'ctiles and 
exphi.sives l.uinehetl from liailoon^ 

(7) 'l iie Ihigtie Di'i laration eoni eriung ju'ojectile.s iliffus 
ing aspliYXiating or (h-hderious gases.” 

(8) The Hague t’oinention ftr the a<l iptalion to sea war- 
fare of the prinei[)les of the (lenev.i ( Ninvention. produced 
hv the Fust ami revise<l hv the Seetiml Peace t'onferenee.' 

(P) 'I’Ik* Hagu* t ‘on vent ion < if i!*(t7 com erning the ojH'niijg 
of hostihtn's.*' 


The hir*?! W ojlil \\ nr Hi *’t\ 
othrr iwAiinMl iH.titiiAlv 

f tht' KrtMi-th f*A 
Ciftfttnfffitjlr (4th f*<i . ai,ii th» 

Vniiril itj /.ij’ti H 

(1014) tifitiiK ill 1 iarn«*i, » 

in Mari h 

instriH inniA t onii‘riun)i: 

For tho tr-M it bi 

}fannif, No. H, y 1''7 I ‘'r 

comment \r>H MAUj!*’hhMu v\ 
ZmA'., 8 yy. t: JT s<n- 

(»cnct, M. pp In 

IVI38 ItAly i**"**!*"*! her w»r .40*1 noutrat 
Ity irguiAttooa. For tost Ami oion 
ment hy Vcrtlr<*wi) vpc / o /» , li* 
(IftiU*)* pp See Ntou.tr 

in A J., n PP lAl 157 A-< 

to SiYii-t Kuhmu. sure Mdurach in 
JJ.AM., pp. TnthMV? 

' See lielow, $0!^* m cfHinectn n 
with the * general j>«riteip«itirtn \ 1au**o/ 
jiW> laAtin« IXt Z/wis/rr fjtnd- 


if M /** Ou t JO d«* 

.Urit<*T\ n.^orc of tlic 

\o:»r. 11“ '*|so tbe i-a'-O's L. v X.: 

I \ ( o*fu ami 

hi»>nojr> V. Attcr- all m 

InKfta'i ilUT 

* St*» U lo>’i , § hl*tJ 

* V\ ht n tlip Firft Worhl War camt% 

thj*. <Vn\Piiition hatl not hwn ratifi^nl 

h^ aU tht‘ lvliii>4tT<'n<:*» Hiiu It' hintimg 
lorct was <'oittto\or>.iu]. See (lamor. 
1 In is, to the t ifoet that the corrt*- 
HjHvntliug of iN'Hh tfchich 

Ka<l tH'f'u HO ralUh'di, was bimling, hut 
that th** tVnvcsitum ot lihtT wwj? i >t 
huxiing, t m '•o far a .8 it 

<iccUr»tor\ of casting ountomarv 
riilrs 

* >Kyt* 1h‘Iow. ^11*, 

* Nco Ih'Iow , i 114. 

* Nt*e Ivnlow , § HH 

* lieh'V* ^ 2lt4. 

N*C Im4ou. I 
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(10) Tlie Hitgue Convexition of 1&()7 concerning the «Utu« 
of oncuiy meitluintmen at the outbreak of hostilitien * 

(11) The llugui' 0on\entian of IU07 conceinmg the con- 
version of imiehiintmen into men ot vuir ^ 

( 12 ) Iht Hague (.Vnnention of 1!M)7 coiuerning the lading 
of automatic submaiuu* contact minis ^ 

(13) Tlie Hague {\mventioii of 11107 lorucrning liom 
bardment by navtil lorces in time ot wai ^ 

(14) The Hague Convention ot 1007 tomeinmg Kitain 
restrictions on the eveieiM* of the light ol c iptme in man 
time war 

(la) The two Hague ('onventioiiN of 1007^ i oiu i rning the 
rights and diitu> of neutral Powii-^ aial jktkous in land 
waifaie and in sea wartaie " 

Of the developments 'nutiseijnent to the Fu'^t and S<iond 
World Wtus the following ma\ he notid 

(1) Th*‘ Protocol of 102a toiueimng tlu nst in wat ol 
asphv Mating, poisonous, and other gast 

(2) 'fhe (Jeneva Convention^ (»f P)J9 coiuuning the 
treatment of sick and wounded ^ and of juisiuu rs of w,n 

(3) Ihe^Ixuidon Piotcwol <4 193t> ulating to tin ihc of 

MibnianneH against intichaiit i* 


* tclau, 5 lOJa U iM < o IV# II 

tioii <iti)oun # l I v lint on 

on So II i‘«J; in A 

2'i»>4 of ei21 

* t bcl S4 

* S<je h«low, ^ lS2^j 

* S#H lilf'low, ^ 2 li 

* Vt Ko ihl |‘>l 

* See lovi , ^ 2*i2 

^ S#»o Hud'H# n m If, JV 
pp 111 U7» for a smv# V of fh# vtatun 
in ISfiO, of tV H igije C ‘oiiv # * f 

IhOO aiifl nwe Attfls#e Cpjn ndiv^at 
the end of t)iiu v*>luw« , on th* jKvftUion 
in 1949 M the Drclai ition of 
London of «i*e ImIow, ^ 292 

* S«e hi low, s 

* iSee Wow, ^ 1(8 
ffee Wow, ^ 125 

u See below | 194(j 

For the < onvention #»n Manlim^ 
Neutiahty a<lopUd on l*tbniarv 20, 
by the Sixth International i #»n 
(tfttm e of Amincan SUted at Habana 


t / 2o I CM j '^opjd p ISI , 
Hu Ui n /nt^r a/» f/t(U If j*4aii n i 
p 24 m| l^or < )num nf n thj« ' n 
vtntioiihu Mvvrrr I * Put no *r^ni j 
fitr ft ft N jf »#;»#' i <f/ 
wen utfif I'ljlHhpp ,<tvn#r 

in I / 2d ^nM2u pp >71 ^nd 

'^lIldl^^^l II 7^ I fan 2U fI02S\ pj» 
201219 1 ( nittd S^iU 4 » ol 

Virorna rUpKd thm ( <jii Oitioii jn 
Mar h 1 9 >2 d#* Wn^litm A f , 

21 n »27), pp 127 ri7, for (omrntnt 
on ih# pn^pi! of thf Vmeni an 
luHtitiiti of lnt< niatioiial Iaw on 
Maraun# NnitraiJtv |nd nee the 
drAft by Ahan/ of a < iiffiverdDo on 
Mantinu Niufrditv adoj^Usl in 11117 
h\ tin Amcn>an Itwntdfe of Inter 
national l>iivv tdf jtnnlnU U 
fU U llnxnnti (1917^ p]^ 71199 Uf 
m»me imporUn#e are ali»> the S#an 
dJnavmii nuk>a of adopted 

m Wi\H b) Sw<!nbn, Norway, Fudaink 
Denmark, and ti eland Ihra® llulea 
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(4) Four <\)nvcntions coticluded at fJeneva in 1949 and 
relating to : (a) the Treatmonl of Priw)ner8 of War ^ : 
(/>) the Amoliorathm of the (’oiulition of the Wounded and 
Hick in Armed Foref^M in the Field ^ , (r) tlie Anielu/ration 
of the (Vmdifiou of Wounded, Siek and SJnp\vr<‘eked 3fera- 
Ixu’a of Armed Fon en at Sea ^ , ((/} the Protection of Civilian 
Persons in Time r»l W<«r * 


§ (»9 As soon av ie,aL^es of waifate have hy custom or Bmdmg 
treaty evohed nit<» Ia\^s ot wo ihf‘y are binding upon ^4 
b(‘lligerent^ under all «uid ((mditioiis, except 

in the ease of repu^al^ ^ as letalhdion again''! a belligerent 
for illegitimate aUs of waiiare In the meiaber-' of his armed 
foH t^s or his ntlu r ’'uhj(‘( ts In ^ < radance w irh ll * Cerrnan 
proverb, (fild ror hrtf {tifcpsvty la 

war oven uh^ the manner (fj inujau), main (annan authors**' 

n T* { »t}v» * f 1 Cl iijM >1 l> t}j Hi U rriit and in 

St/iti s in pu! <if an UJi'h " {ir»a Kupt { t fJit r\ {fi) 

111 ;/ Hinvol at nf( ^l\\ \* tU to lUiliah 

(lul tn n It \\ »i m << up* i ttrrilt>r\ bflow, 

() witlwMt jir r i « rj^ t S|, enl(l( hLipu<Mb./^i 

I Of th» xH »f tl' i* hi ai ‘ll ‘ •/«/ ♦ ^/ > h Htf f 1 ^ rtoindlf^ 

Min 1?7, u i i),i |iri lu »ln / i»n/ ^ / » ht \2 0>nnS4a 

aJ Hub'* MS I p ' Minra, pe,} 


‘1 /pMsi, pp liMi.’: IJ. ‘\2 

(HUS,, j.j 1(1 l( ^ / ] , 

s iip r>j 2 a 4 i , / i Ah iM 

ro 77 . t, 11 j»p M*«» 

'lUl , Hi piftidihr, 0^0 iiwl 

.Ir'trfup. ( niiffii } *f / t( 4 < 

/a j'W*, ntui tf 1 fO 


■* s<»^ ^ Jis 

* Sm , fx I iiiHtRiiOp Lutsbr in 
if 2izP \\ pp 2"»4 J"»7 , III 
TDituj ^ Pe M» UTt r M pp T 15 » 
I .'-O tvMifth* b\ lbi^‘hnniri, 
^ » n ' )!>. H ^ No 


/ ( l‘< m, )'j) IT'* Is^flUfuai u p ."Nl* IN Ihnil, il ir, ' , v*lnrt‘ 

Kubi»J J'or < Hruiiu it H (ho s H 0 t i ii'h r bur itiire I' ipivitt 1 { \Ui 

Min’nriii ,\f*utMliT\ Hubs wi lltnho <h‘Wh). tivi tr 1 i^nK^tt•fn^^ifin 


in 1 , H I PlJsN jiji 4r» jan Af/A/fCOJi }*p 2171 boninaMh. 

Haiblfival in t 7 ,12 I Ms pp t , pp 2‘>2{, Kiin/ pp Jn 2S , 

Tsa 7iM, \tr«lro»T'* in / A 0* h ev l*u i ae'^rfchUuh^ //o/fiin/y 
(lll3a)> pp U *V1 s,< vl«<> xi ‘o. Iff' rt»M dlfn Jiomi 

§ IW. n , to innm ipal Mi,n Omnt'^ Mai7h pp 112 liS, N\«, 

^ bt'low^ ^ 12» AV«*i,;)<in.o* if 'jufrrf (Inpn, pp 02 

* Ih'Iow, ^ 118 no, Uivur, ii p 212 Horsi, 

* 1h*1o^. i 20( /Aj^i o, iii /«♦ 'fl a ^Utio >ii 

* V\ hil«» the (‘on\«*riUon'% nnnim'r w' unfto n tfrnazt •^nif (lOlti); 

uthW (a), (5) mil (< ) an* <hall < iva^hfn. L'O 0 nd 

^^ith in thoir cut lifts m thf Hoant 7*nai iwAonis >»m7c pl>l7« pp 07 

parts of tht«i volnnju the hi**! namoi Io2, stn^ovsor, /Vr Kn^f «kW tif 

tVnscnUon uj conrcniol, iimnlx. with I i7h’'i«c*o u Nimic; (lOHU, pp vA 

four nubjcct^ which a-fc tfc'itc<l H ''0, Strupp Piw 

fttcly Thpfle include <<t) the tn »t f tlfnr^h^hmf inhki (I03>h pp 172 

TiiKsnt of alien cncmic** in U’lliifcrcut 170, Thbr, 7Vr oU/jrfcH/icV 
ti'friUiry | lOOu), {b) the pro .Sfhuhi^tf /Inix/N iMtu; /iitci Ac^ctrlcn 
taction of Rick and vrimndc<l cisiliaiH (Uiot^A pp , Hft7»n» 

and ^Htiahliahmcnt of safetv iroMC*^ for /./hit fA n/cMU// f» droit pt^nal ir^r- 
o»vdiftn«(w§ HH16); (r) the tnvst meat eStUt^jur rt tvitmthmal Huber 
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before the First World War were maintaining that tlie 
laws of w'ar Uwe their bin<ling foroe in case of extreme 
necessity. Su(‘h a case was said to arise when violati<»n of 
the lavvs of war alone offers either a means of e.scaiK' from 
extreme danger or tite mUL^ntion of the purjHm- of war - 
namely, the overjs)wering of tlie opjamenf. 'lln's alleged 
exception to the binding force of the lav»s of war vva.s, how- 
evt»r, rot at all generally acoeptetl even b\ (Jemian nriters. 
English. Ameiicafi. Freneli. and rtalian writers did not. it 
apjH'ars, aekrnovleflge it. The prote.st of We-stlake * against 
it was the more jii.stified a.s a gn'at danger would have been 
involved in its julmission. 

The proverb dates ^erv far back in the lii.story t)f warfare'. 

It originatetl and found recognition in tlmse times when 
warfare wa.s not regulated hy laws of war, i.r. generally 
binding otstoms and uitermitionul treaties, hut only by 
iisuge.s (Maiiier, i.o. lirauch), and it snjs tliat ne<‘es->ity in 
war overrules usage.s of warfare. However, modern war- 
fare i.s no longi'r regulated by usage.s only, l>iit to a gri'at^'r 
extent by laws -firm rules recogni.'H'd either by ititernntionul 
treaties or by general custom.® 'I’hesc conventional and 
customar^P rules cannot be ovorruletl liy nei e.ssjt y, unli'ss 
they’ are framed in such a way as not to a[iply to a ca.se of 
rnsceKsity in .self-preseruitiou. Thus, for m.stancc. the lules 
that fioiiioned arms and poLson are fitrbidden. and that it is 
not allowed treacherou.sly to kill or wound imlivicluals 
belonging to the hostile army, do not lose their binding 
force even if their breach woulil effect an e.sea|)<- from 
extreme danger or the realisation of tin' purpos 4 s „f war. 
Thus in the case of the, Vclem, decided in I!t4.“> by a British 
Military Court, the latter hehl that there wa.s no ca.s<' of 
justifiable recourse to tin* jilea of necessity wIk'ii the com- 
mander of a Oennan submarine killed by machintj gun fire 
survivors of a sunken ship, clinging to a piee(. of vfreekage, 
in order to de.stroy every trace of sinking and thus ^lake the 


in Z,V., 7 pji. .151-, 17t; 

tie ViMchrr in HJL, 21 ( pp. 74- 
108 ; Kfteck«*Ttb(^‘ck id Ortdtus 
4 (1019), pp. 220-220; and 

CbiomH^, }$ 427-430. 


* VVrwtlnkr, n pp. 120*128, 

unfl p. 2 in. 

• Conrermng thp (imtimtion be- 

ami cusitom, alKtve* 

vol i. I 17, 
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puTHUit of the rtubmerine improhablo. The proper course 
for the subtnarino, it wjw hehi, was to leave a« soon as pos- 
sible the place of the hinking.’ (Courts have had occasion to 
W'ject emphaticully tiiw view that the (insuring of the success 
of the war justifies recourse to the doctrine of military 
in'cessity.® Article 22 of the Hague Itegulations stipulates 
distinctly that the tight of lH>lliger(‘iits to adopt means of 
injuring tin' cneuij not unlitnitisj, and this rule does not 
lose its fiinding force in a tase of iiecesstty. What ntay be 
ignored in case of itnlitan, n<'ce'-''it\ are not the laws »>f war, 
but only th«i usages of war ’ 


* Hit* f i ilUHi), 

PI* 1 J<» ''ifiJihrlv* A \ ^ 

('Hurt >s tut 

ritan wht% j?i onifi t** 

thur UjII<*<I ft priMdv^'r *f w »i 

H< ^ tuut \ X ^ \\t u* hid t >j tn/n 

A)ht>d h} tbm a**u* ‘•ur 

roundi'ti thf (iit* tf 

th I jtftnJ in * li «/; ( nt < *» 
p *d> 

* N^o Mi< judj^rUM*^ in tb« 

triivl <i*'* ult^l tn l\ t)n I 

Miirtrt Mdit«r\ irdAtruil '4 Nvn»ri 

vlutt th*' < >u^t -<^il li n til 
♦HstUft* <1 uar thit tm ‘r th- »flir 
mth> inn*t \i iiUd tlu t X|)snir»' v » d 
t r Kt rt ki t*w thi> h 

th<»\ dnilt* d th* r>il< s uid < a ^ < 1 
litnd in Hiwrt. r th •< 

ftinl t 1* sjj^n* d Hip i jtH ilU 

for ftll 'd \> ir M It ‘ fo *s 

/Virt/s* 7 pp U. n» Vi kU 

iM , in p KN h‘r A •<innUr 

nf h\ tin' Irdnnul if. tK 

Kntpj) i vtlif ro li.p %i \ us»vi pn ^ i«»l 

th« gra\(* iM oijoinu n« ^ in 

tiwi justif>inti j irti, .pm. n 

in tiu* bpdmtion of tm upimi itm 

* For tlic^ gnirfiii nd» th»t 

111 till* intcrt'tT t>f m'K pr*‘ 
ttrrvAtiun IV, an for ^n iJhgd 

a< t i« not appii* xid<\ iw^aiit^o n t!i»* 
Fr»''«mhl«» of iingm* f 'onv« iition 1\ 

It irt I'xpKMwh 44tHt< (I tlmt tin* r»d«x 
of WHrftfttf ^K*rc* ftuti’AMl vMth rrijftnl 
t»ti itiditnrv ' \»'i nnin g lo 

llifv of High t4>n*iin(ing 

P«miPi*, piHni»tu*nf. thn uoftlinn 

fif whii'h htii^ iHM'n mwpirtsi i*y th«‘ 
dotiiriri Ui tiimunAh thr <>%dR of ^ar a,» 
/«r m mi/ifury r«/ni#Ym^n#3 


i!t intt »ui<d to Ki\t iUH A general rule 
if ('filiHi for Im lligt^rt rii tht‘ir 
.unu 1 ♦ I jions> ami in thou Motions 
mhibi’Antn in fOiier nordft, 
miliUi » lias alnwi} brnn 

11 . >4 itvfi Hi tlx liraning up of the 

rnh V M<um,vm, xixth fif tlx* ton- 
MMfioj d r ill ^ itgnidtmg warfare 
ftM i ipiftiitxd by «*xprf*aa 

'■r'frnui I lu iijj itarx uctc*HHitv, for 
I. in HI «* \rt> 1!'] /I of tho Hagaiv 
H»'gul 4 » i >iii- and Artxli? 15 of the 
tuncxH ^ onu liimn of PMKi ivtve 
*K t )j un, Fuiurti of InUr 

ii/itu /ui J ih ^71 If \i isi b> rrfrr 
M f tH tlx f jiuu r uti'Jo t*'at »i thi* 
^tir » i II dt ( ifhmdhii J r (tl | H >f 
fif( th f(\i /if o ft if ( If/ > r « ), de* idt d in 
Infk ^ it Military 

Itdftind NunrnUr*; V bold 

thit i.tM’-i) d* Xst'stilioii t t rwi b\ 
Til dff‘i ; w nit mctv^anh a 
vi'IiMmi *1 tilt Haguo t^mxention 
II ot I » o» f s /lb p rfji, II pp 

Ijo '-lunlirlx III thr 
/•■»#/ t H /t«f rift f di* 

tibii m i'U'' h\ tht' Tribunah 
r«»M'v£nithn wan gixtn, AiilipHt to 
tpiuldHatioux, to tlx* pltai of 
with ri*i.Hrd to \rtxU* \ t6xf , 
V \l*Mhh ]>p ixt* Vhv e\umplt'<s 

1 iiimcd in tlx* text abo\e show that 
tlMt rrxo.riutx i> of tilt' ph'i of ne^eex- 
w'lK ni't T\px»d *>f fiio do* i<ionH 
in tlx Wirt nnx"s trials Fix* t leni an 
/}Vj *, ni \ det idtHl in l.t22 

and l‘d24* r» lusi on the dootnne of 
*<lf-pir«» r\ ition «** autluwing d(^ 
pftrttm^a fnnn thr Hague Kc^gulatiotxs 
No caeo, AnnwU 

//» 7 rd, I «H 9 1*422. (W No 296, 
Koqu^stUons {Ornnany) ciWM>* %b%d., 
H424, (Vine No. 230, 
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§ 69a. Tho effectivenm of bome of tho Hague (V)U vent ions 
eoueliuled before the First World War seemed to have been 
considambly impaired by the incorporation of a so-called 
‘general participation clause/ wliioli provided that tlie (lon- 
vontion^halI be binding only if all the bellig<»rents are parties 
to it. The effect of tho chuw' was, m strict law, to deprive 
some of th(* (^mventions of their lunding force either from the 
beginning of the War or in tin* course of it as soon us a non- 
signatory State, however insignificant, joined the ranks of the 
Iwlligerents/ In some such cases British courts (]<rlimsl to 
tn*at a roriventumasinv alid on this ground in otliers mo^t of 
the substantive pnnisiuns of the Convent ion> wen* ojanatuc,.'' 
inasmuch as they embody rules i)f customary Int<*rnatnj^ai 
I>aw.® This was the \iew mlopteii in )94t» b\ the Nuivni 
berg [ntemational ililitarv Tribunal. It said ‘TheyrnlcN 
of laud w^arfare expressed in the ('onv'enti<m inidoiyfaedlv 
represented an advance over existinsi Interna! nmal I,av^ ul 
the time of their adoption. But the Convention exhnc‘-‘-l\ 
stat<^ that it was an attempt “ to revise tlic gcucria luw^ 
and customs of war/' which it thus recogni'^cd to b«then 
existing, but by 1939 these ruIcN laid down in tlui^'on 
vention vvl-re recognised by all civilised nations amAveit* 
regarded an being declaratorv of tlie laws and ciistoMs of 
war, , , / ^ For that reason the Ttibunal found tliai althqiigb 


* Sc€r (tArmT, ^ n> IH, 

/.« f/#» OV i* 

\m (iy;u)). cp istihu. Uns 

( (yit dfs prwjnnur^ 
fI93l), pp ftp 71, who litn Ihii 
thp Clonrpotinii of tomoruu)^' 

the laviH lioil of \sHr 

binding only till August ipl7, ^vlo't 
Lih^na (who hob not a partv to th« 
tJonvention) a b#'lhg<Tt*nt 

8pf* ttlno. gftr5f*rail>, !/{itti*hnnnn in 
Afch%*' dn f jjt^nthrhfn Hfi/hU, 3A 
(ldl5), pp ! 27,» t'^trnpp, Pori, i 
pp. 31, 32; and Hydn, n J 5pft 

• »S«s fht k/»/y (fPlol e at pp 

12. 13; i B. and 0 p J . at 70 , Ih 
BUmdt and Other Sktp$ (101221 1 A f 
at pp. 323» 321 ; 3 B.^and ( IM . at 
p. 1042 (whore a ‘ qmhblmg inter 
protatSon of tho Conventirm/ m the 
above 901100 , wn» by i^>rd 

Biunner). 



’ kNf Ia ^ (i< utt'h, fip n/ , 
v,}if» St itM tbit .iltb )Miih dur 
Hfsf Wntid VV ai tht' 

VMition nf nMM» vivi n *1 fofl 
bjti iiPK aMuiTit tii tin 
pnrOMjifltiori i there - 

imv iJ-ol « aso <»f rk .StaO* (i,i rnsK 
ottihng of tbn ♦*tf<*n|ion 
* Joognont »»t Ih'^ looimal, tJmi:! 
(/HO, pp ftl. 12.V 1% liiagnunf of | 

Om InOnmUori vl MihOiri inbmia! 
tor the ViiT Ka,^t j'Hjmiaed.jn liMS, an 
idnCiiuil It said / Alth^nigh 

III*-' obligation to obH#rs< ^thf provi* 
sioni of the fVinw'ntiori aif a binding 
troitj maN Iw* swtpt fotuhi M o|w»jta 
tion of tie ** jrenoral |:4rtif ijmtion 
iUuH*i " or other^ofir, the (V>inontion 
nuiiftinM fta goml evideiue ttf the cUs* 
tomary law of nationa, In* con 
Hiderwl by llu Tribunal ahwig with ail 
other avadahln evidmiee in def^ir* 
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Czechoslovakia was not a })arty to the Hague Convention 
of 1907, the rulcH of huul warfare expressed in that Con- 
vention were (h*elaratorv of existing International Law and 
therefore fully applirable. Similarly, the fact that Russia 
not a party to the (hMieva f\)nvention on the treatment 
of prisoners of war. and tlutt tlien^fore the latter was not 
binding in lier relation?. aiUi Crrunuiy, \uts not. in the view^ 
of various war crimes tribunals, .Milfieient to i>crm!t the 
violation oi thegen(*rally acM-epled ptinoiple^ of Internationa! 
Ijavv on the subject.* In fa<l the (ieiieva t'ouventions of 
192tli relating to the treatment of and wounded and of 
prisoners of war expn^-'sh rejected the g(‘neral participation 
elauso.*^ On tlu’ other liaiul. vaiinus Stato including (rreat 
Britain, who hav<‘ latitieil the l^n»t»;col of 192.') concerning 
the ust‘ . ebyx Jilting, poisonous, and oilier gases,® have 
apfiemled a reservation to the elYcct that th(‘ Brotoc(»I .shall 
to la* binding lowaid^ an\ iK*lligcrcnt Bower v\hos6 
armed iorc<‘s. or (ht /o/ris v{ irhosi fail to 

resiK'ct the prohibitions laid <lown in ’he Protocol. The 
elTfcet might l>e th.it w a war in whu h a eunshlemble number 
of lielligerenls are in\(‘l\ed. the action of om* State, however 
small, in a distant ngum t*f w<ir, might tLe starting 

point for a genmal abandonment of tlu* restraints of the 
Convention * As ixuween op|>osiug Ixlhgcrents Ilv in 
eoutuet witli one anotiier some iorin of ‘ jiartieipalion ^ lause 
is clearly iieees-.;u \ Ihit tin rMpiiieiiuuUs of reciprocity and 
of eilectnen<‘ss of treaties at<* not UTeconeihible, and jirogrcss 
can undoubtedh lx* .nhuvtxl h\ a les^ rigid and exacting 


rinuui^ th‘' » \ • Ju 

appluMl m uiv Htuai-u » 

nlc^l m Utu i r,*'., A 

p. 1.3 k ihr 

ffiMt the Uujh f 7 r t / \ H H 

hrim »Hfix ntul il u* 

itUii, t*2 {imai, pp s7. I 

tbipi A’flO'p (kx nle»i ui 

d/W.. p. 133 

* Thh WH-* the MCw of the Nxr<'m 
InteTnHtion(d Military Trihumil 

and oC the Tnikd 8ute« Xun mln’ru 
TnUnnal in the Utgh ( < mvmmi ?VMJh 
deHdid in 19 is, 

12 (1949^. pp. iihu'h dust ut 

lirngth thv* iinmerotui proviaiorH of the 


( Ovinsiivtitn .i« i>« iiij* ‘ eWfly 

i\pr\Nr»inn uf T .u'<.<*pted id 

^ IN ih^i'd iiiiuoii^i ' anti a.'» h hintiing 

3 sw hdoNN. 124n and IS’hi 
* UduNN , ^ i 13. 

« 3nno olht'r faita hmitinj; the 
t ffiM tiNtiuH. of iht' ruk’^ of war n>a\ 
Iw m»*nn<‘^ ^ \1> tho UK^tiintJon ol 

iepnH.in n\I>uIk while deHignwi to 
i ilimie the ohserxHnre of ndeu of war, 
ainl ha>e Ken iun a enn 

Ncnioa eloak lor diarx’^gartling the 
hiMOk of NNrir (MiV Mon^, 24S, 249) ; 
(2) the quottK'n of the plea of superior 
eotninatui helow, § 253). 
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fonnulation of the clause. This object has been achieveil 
to a large extent in the varM>us Genova Conventions of 1949 ^ 
which provide, uniformly, that 'although on© of the Powers 
in conflict may not be a party to the Convention, the I’owers 
who are parties thereto shall remain bcnind by it in their 
mutual ndations.' Moreover, it is laid down that those 
States shall be bound by the Convention even in relation to 
the belligerent who is not a party to the Convention pr<»- 
vided that that belligerent lU'cepts and applies its prov isions. 
The eflfectiveiioss of that important innovation not nn- 
paireil by the cireumatance that it is for thi* other party to 
determine whether the opposing belligerent in iaet applies 
the provisions of the Convention to which it is not formally 
a party. For, m the first instance, such detenninution must 
take ]ilace in accordance with the principles of good faith. 
Secondly, it is unavoidable, with reirard to most conventional 
and customary rules of the law of war, that eadi belligerent 
must decide whether the opponent ohserves the rules of 
warfare For actual reeiproeity is an essential and just 
condition of the oliservaneo of the rules of war by the 
belligerents No belligerent can be e\peetedJ.o abide bv 
the rules of war and. .subject to ov’cniding considerations 
of humanity, t<o Yefrain from reprisals m relation to an u<l 
versary who patently and ilehberatelv violates these rules. 
This is the moaning of the general partieip.itioii < lau.se 
projH'rly eimeeived. 


IV 

TIIK UEGION f»F WAR 

Taylor, §{ 47J« | IIH Luefler jij fhiizmdorjf, 

KJut)ep, § 212 -Lwt, § A rOmann, § I7i No 

2733, and viii, No« 3l0t*31()6 Rivier, ii. pp 210 210^ Hoc<l|. No«. 214 
230 — JJ -Percl», | 33 —RottKii, Znr Thmru Oewhwhk 
(ks JRscKU znm Krtfigr pp 174 213 J>tr Knt^BiwJiauptai: 

-Schramm, { 6 Uebbc'rg, j 3, p 05 Suarez, jfj 340, 347 - 
Balladore l^allier), pp, 184<1S8 Sirupp, yfuimltmtvfn, Ikfntdun^i, 
SnimtlUanmrurifj ( 1033), pp 300 420 And ('Glomljna, 4*5«) 403. 


i fko l^olow, f 120. 
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§ 70. Tho region of war is that jMirt of the surface of Region of 
tl>e earth in which the belligerents may prepare and execute 
hostilities against each other. In this meaning, ‘ region of tmctiontu 
war ’ ought to be distinguished from ‘ theatre of war.’ The 
latter is those portions of land, sea, or air on or in w'hich 
hostilities are actually taking plaee.' Ix-gally no place 
which is not the region of war may i»e made a theatre of war ; 
but not every section of the whole region of war is neces- 
sarily a theatre of war. Thus, in the war lietween Great 
Britain and tiie two South African Uepublics, the whole of 
the territory of the British Kmpire, mcluiliug its territorial 
waters, and the oiien sea, as well as tin* territory of the 
lit'publics, was the region of war, but the theatr*' of war 
was in South Africa only. On the othei hand, in the two 
World Wan the theatre of war wai- almo'>l eoevtensive with 
the region of war. 

§ 71. 'I'he region of war ilejH'iuls upon the lielligerents, 

For thi.s reason, every war lias its jairticulnr region, so far, Region of 
at any rate, a.s the territorial region is concerned. For 
besides the ojkmi .sea,^ and all such territorie" ar<' as yet not 

‘ Tilt* tiiMiiu'tKMj !( ' ti ,it ttul IKm-fore 

untl ' tb^’Atro ' of var, althouj:]! <tf tlu* region of vtai renmtis 
eonniii^raMe imporlrtiioe, ij.it but the theatre of war mA\ bhifl .lUiut 

appear to hrt%e formerU U'K-n uiatie Neutral temiury on which ho^tihtH‘t> 
hv an\ other wntu It iMH’tuue- are unlawfully taking pla^f to 

quile apiurent fmm Artw le 3b of the <oine wiihiii the ‘ ihintre i»f war/ 

Hague iteguliiUons fiiul Aitule 1 1 S<e aUo I n\i^d v 

of Hague ( on\eutKm V„ whore the rtlerrfMl to below, 
theativ «»f v«tir ’ {thuUr^ de la * (.an tlmnigh a umlaferal 

trieaua that part terntory on whit h lttratu>n. e\tenti the wnith of their 
ha4iii)tie«t Atturtllv take plac* neutral inantiine Inlt beuirtd three 

alw S<‘hrttmrn. 5 b, p. litul \\<h nnhv. nntl thereliy rurtail the region 
berg, p. 59, In n f’rmi ( o \ of war ^ Hy a cUvno t f (Ktolwr IS, 

MasktMhiiff ('a 1911!, Fraiue < a maritime belt 

33 T.L.K. 131!. 3t!t : (l9l7)3lTbK. mibts wnfe for all purpiw*e> of 
212, the qut'Htion was of luijHirlann neutrality Afbrlbt outbreak of the 

whether a veNaei Imd Irf^Mi onu'risl li\ First \\ orhl War, Italy, when still 

the rharterera to tra'ie * m the war nentral, by a tbvie< nt AngU'-t 6, 1914, 

region/ It iM, however, obviouu tliat hkewiM.’ elainvecl a neutral maritime 

the parties iiui not thereby mean the belt ai,\!nile> wuio. Oreat Britain, a 

* region of war' in the nenw* ums.! matter of j o\ , ortlereii her cnufsC^rs 

almve, but the * Ihmtre of war.‘ to re«^j>eet the hu milea olaimeil by 

The diatmritoii ia partieularly om- Italy. However, the cleriKion of the 

d»‘«t in relation to the open Fi»r (Irnuan IVi/e t’ourt m TAr 

rnaUnce, the right rtf viait aiul raptuw I .. 9 1 19151, p. 199, ami the ar- 
nwiv lie exemmi thruughoni thia langoment lietween the British anti 

region of war ; tninea may only he laid the Norwt»gian l^overumenta that, for 

m the theatre of war, that w, where tlie dwiaion of loeFlim (1916), 
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occupied by auy State (which are always within the region 
of war), the particular region of every war is the whole of 
the territories and territorial waters of the belligerents. 
But any part of the globe which is iH*rnmneutly neutralised * 
is always outside the region of w’ar. 

Since colonies are a {>art of the territory of tiie empire or 
mother-coimtry, they fall within the region ot a war between 


the latter and another State, 
be withm it* As States inii: 

31 TLU 51*4, tbe thrtt uub hunt 
nbould be \%ouM stvm t«> 

that Are not prt 

pami to the cJaim of 4iU 

Mate to A neutiul nmntimi Ult uioio 
than three mi Us aith In (ktobcT 
I03lb r< pn^eiiUtucs of twerUv oik 
Amen4 an mt luding the I niUd 

•states I'WJued a Irtration hiding 
down that AH A auANire of 
ttuentai nelf protot (u»n, the Ament an 
Hepuhliis^ so hmg as ibe> maiiitAin 
thfir neiurahtN, art' w of inhu< ut 
right entithd to have thoM' wAtira 
aJjAiU't to th« Ameruan iontinent, 
which thev reganl iis uf primarv 
foneirn anti direct utiiiti iii tlmr 
relanopff^ free from the tornmissitm 
of sktxy holtde a< t by afi> non- 
Ament an beUigen’-pt nation The 
l>«:laratiim (pnnt+d in InifirniLtiomtl 
Januarv IIMO, Xtv 15h, 
p 27, and m /I */ , 34 (1^40), Nuppi , 
p 17) laid clown the with gMigraphnal 
limitH of tho rone thus ( hiiiiKii After 
the naval battle off Montevideo in 
December ThlV, the Arntnoui Jlf 

r iihlus a<ldreAsc-d to tfr'^at Jtntain, 
rawi'e, and (terniany a j»uni pmteat 
baaed on the above-nu ntione'l Jb 
daration In lluit prut<*«t the < rurmi 
paasage of the r)C'c.Uratirm wa-i 
reprodiieed as rehrnng to the * %n 
tlMpuitibU 'ight ' of the Amtnfan 
Reptiblifa. ureat Iltdatn in her reply 
atated correctly that the iMlaratK^n, 
111 ao far a** it implndi a claim for the 
abandonmen<. by the hcdligereou of 
their legitimate nghta, hail no bat^jA 
in Intemationat iJaw and <oti]d not 
be imponed by unitaieraJ action cm 
the part of neutrala. In «o far aa 
the claim wa« baaed on the nght to 
act in aelf’preeiTvation, it la diffiruli 
t 0 admit that it eomnlied with the 
rigid reqidienienU which IntcNrnatiOfial 


whateter tluMi position may 
L*r tht* sii/eriiint\ of anotlier 

l«Hvc has Ad4»]>tid us ininnOing hmi h 
action (ste ulrovt, vt»l i §| LMij Inu 
the protest and thi* IbHiish aiiN\v«r 
SI r y Ar 7 i/Kcc* m 'aapaiu i. lammo lit, 
im<i. Hid Huik\uir(h, 7, pp 7ol 
In loir> and loin tlu 1 nitt 1 
(lovcrnmret, while i<ipu*-ijiig the 
ceHt^aticm of crniaing »u<l obs* t \ «iTioji 
‘in 1 h.ih^t ptuvui it\ to ihc tern 
torn! wHtcrA of tlu I uitc it Siut+u* 
{( S hr iUh 11*15, ^*lppl . p s7‘i*, 
adnittfci thut thnr n tunuirunr# wu*c 
no* lustd upon an\ acMrtii»i o| 
dhgwht) of NU»'h u Hut v5n/ , i’Ub, 
Xiipjil . y 7h3i Sm* //tiPiord 

H^^mrch pp :U3 V^i 

^ h* low , § 72 

* Un tlu* «juc ■*h II ol JiUto»nutn 
1^ Ihgf reni y ’ of tlu Hotish m If 
go\< riung I) unnm liic so noI i 
S ee al*»o lhwe\, I fu Ihtnunt f?« uni 

II pp 2 >0 rl , 

ft HUf , fpiUiih ( nvtfu mu ftilSh 
hr/o/io/M ^I*ro» c+dii gs ot the* iofouto 
( emit n no of I’vMd rditcd h\ 
Io\iiIhc pp 47, 4tn ''I, 

Ur, uni 7ufh, Ih ^102; 
pp nl7 n53 OIh uttitudi ot 
South Africa), Keith, The Aiac/ atui 
thf ImprruU t roun ( nW). pp 444 
447 , StiWifl. 7 rtuly t/ f/vU 

Iinh»h ( ummonn'f^dth o/ SiUtrme 
llk3P), pp ,3M!i ,{HH Iti September 
IU3U New Zc*aland, Am fraiia, Canada* 
and South Afnoa, wlfith varving 
degree a of indepcmcleiM ♦ of deci^uon 
and on different datewy deelaml to 
regard themmKea to l»o at war with 
(Jennauy. (>reat Uri^in dec'Jartd 
war on (forriiariv on 3 , 

1039 On the aanie di^ a «tatc‘ of 
war waa pro< laimcHl m Australia and 
Kew 3{f^a^altd, The IMme Mintater 
of the former announce that * (Sn^at 
Britain ha« deeUred war* and that 
aa a reault Attairalia m abo at war*; 
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State are lutenmtlonally in sfivoral re8p(‘ots coitsidercd to 
be a twrtiou of it« U‘rritory,‘ they fall witliin tlie region of 
a war betwei»n it ami another Powor.^ Such parts of the 
territory of a State as are under the condominimn, or under 
tlie adininistration, <jt another State,** fall within the region 
ot a war between otie ot tlie comlominia ortlie ad minis tiering 
State, and another Power. in tlie First World War, 

(Cyprus ^ at once tell within tlie reghui of war ; so did th<? 
Sudan, which is under the rondofitutium of (ireat Britain 
an<l Fgypt. 

Although As a rule the 1ernt<‘ii<"> And t»‘rritoruil waters 
of botli Ijelhgi'nuit'', tog(‘th<T with tiie o{)i*n sen, fall within 
the rt*gi<*n ot war. and m utral teHHorie'> do not. e.x^eptions 
may <»<*<• ur ' 

(1) A in’Miuenuit ean dehlamteh r<aionnce its right to 
treat certain territories, <ir jiarts nf tin* ojien mni, as being 
witliiii the region of war. proNnbd iliat vuch areas fultil the 
<luti<*s incumbent ujsm lamtiaU. Ihu'-, during tin* Turco- 
Italiati War. in 1911 and 1912, Italy treated (Vete and 
Kgypt as ilniugh lhc\ wt le not part^ of the region of war ^ 


tlie 0(nrr:Mtw‘iil /oiUnA 

vi< « 1 1.0 

Intim'-K ot tlu* mil 

tIu' .iMiOhlo r iK* »i 
ujt bv 0<-vi rmiM iii> 

Afn»A tie \>»i “ti 'v pn jiAh r 

(t AS fbt' \yi tj'v* nmU vf 

UertM* <*f ijjMtii 

iht' vote <*f Ih*' < amA 111 lOrleuiuia 
A H<>vaI 

<m He^pt«u\lKr 10 1l«* 

n of w xT t'etweHMi 

(anadtt .uiti Oornia»iv re fe*m th.vt 
Ker A *1110 tv '‘f ivtittf* 

At't' Hound TMt, Ntv 117 ilS.CM. pp 
1 T7 22a, tinti, i.tlU , i on H ill 
HI Hniuh i if H 'ir 

b\ KUluO .Ij.a iMie, sii Hill, 
pp to 27 1 h<* If *‘li I it** 

Il*s flfMltTtlUs l'*»f O' 
AltirniAtiw Jtjis\w‘r te Ow* 4>t 

ilu* IfAtatitv n* aUhin.tl »*< 

tM><h!tn‘n n mA» at m Kntfl.ma '**r 
.t/jirmy I 1. n imi 

v\iul \id t , ^ 91^1 

* Sim* Al»t>vt\ vot u ^4 lU. U19. 

* Hut ihft Hmiau IsvlAmU, thc*?i a 
fn&e And indi^IwutdAnt mao* uiuler 


riit pt i f i** t>{ t.mi Rntain. 
MM if n s\ if 'he Ti): tht i reuean 
\\ ir 1 • / [fitinri ^/np^ (isr»r») 

2 2i'* l‘itt {ta>Utt. Li(ii\rtr; 

(■ 'r-o •«. , l’*‘l \ '<01 t>!i ’'i, p 

t Mmimx i?i Is ir-^ ui \v/r*f‘{. L>tai*e 
I'. * I -'M 

»J<M‘ AMMrvj Ih l'»n* h\ th«' t'iVll 

I » a 'til A <it \ iM 1 uuo’tJ /'k .u lP4f> 

^ 'v, t vh^.*^ < . *. Ill I 5 17 1 

* « \ pMi" iiii*' seivt* hoi'll anru veA h\ 

♦ .r/‘v! S, \ «>l i § 

1 h< '♦ M 3'' Anuht tlvat thn 
,i*tau‘h of Italv i'' »*\plA)iuti h\ thf* 
uo tluu Hthouizh tlun 

uuAor Turkish su/*'ranit\% 
H rtitUiilh uijti' T Hriteh t>x<'uprt* 
tion. .%n<i that < rote v'as fonubly 
ki»pi h\ tlu* P* vver" u* hr Turkish 
^Ufcr.veAv < nTiirast thi* ptmitutn \ ^ 
I t'v pf .luiir' tho I'itM WerM W \ 
both U’fi^n be A«s liiratJtui ef tlu* 
Hfiiisb pjoUN uir.-kif {Vh* (httfhp'U 
,101.7) I U tusil ('IM', 102; 2 H ami 
<MM\ 20 , JOib] 2 AC. 112) and 
aU^r. 

In Vht (r'ttOn/ffi (impro) the Privy 
t'lmncil, Acioptoig the m 
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(2) Cases an* ixwaible in whioh a part, or the whole, of 
the territoiy of a neutral State falls within the n'jtion of 
war. These cases arise in wars in which such neutral terri- 
tories are the very objects of the war, as were Ktirea (then 
an independent State) and the Clutiese province of Man- 
churia ^ in tho Russo-Japanese W'ar , or when a neutral 
Stoio is invatleii by a l)enigerent as was Jh^nniark by (ier- 
many in 1940 ® ; or when a neutral Sbite, either deliberuUdy, 
or because it has not at its disposal sufticiently strong naval 
font's, dot's not prevent a Injlligerent from c<muuitting 
hostilities in its territoriai waters and making them a l)asiN 
for military oiierations an<l pri'parat ions. These territorial 
waters become in oonserjuence a part of the region of war.® 
and the other bollig«‘n*nt may also eomiml hostilities there. 
Similarly, if a Stivte grants to another the light to maintain 
naval or air base-s on its territory, such a concession, a.ssnin- 

HaU, § 174, h*itl that tornten of a that ton** ntill iitutral, the tvtrmao 

third StaU* m tbr rmiitarv tKi Tjjuiion i>f th» \t sy Is 1 1 urutd 

of one belligmnt he«o»nts cihiu* tnti**n on an onnt of tlitiv®* 
temtorv a« rof?ards thr other A** h.iung tajttnmi in uMitrul 

to the present Ntatus of Kg>pt , but tho KrtnWi IVi^i f onrt 

above, vol i § lU, tonditiitd fho-n hoi a u so a 

‘ See below, 5 3-d sion ot htmtilo aits (.or.iniitf< o h\ 

• Wee fiostin .Iww I ihe tnomv Imd nirnttl Urn 

pp 18 21- \Shile(ir»Ht Bnt«untr*artd w tt*rs int« a ptrt of tin theatre 

IVnmark a lhes'\tre of war ami <f war did not i laini tin 

aa enemy fernU»rv br tht* pnr vrsselu, sihr*" h mI rm'AtiwluU* 

|)oae« of the Tratlinn tbf brnniN joimsl th Allies In I h /lyttrui. 
Act, she rt framed from •vubjettiinj Pn-t s Manlimts. Ju?wpn4</eii. ^ 

fMmsh territory to aU the sev«>nt*»s 4f f/r /'#/>, vol i 

of aerial warfaro. AUo., the* Trown p 417, the hreneh True f’otirt 

ab^iaincKl from nAkinjf for liccrets held tluit the ficrmari anti Italian 

of eondenanation td l>Ani«h naht.iry •»[)erAtjnns had vonvertenl 

They vrere requwitiont'd foi the dura I'titusia irdo a iheitrt^ of war for the 
lorn of the wir and an iindertalun^ purpose of the ext ruw* t»f the njcht <d 

\ra« fftvm tti n^bire them to thi* tapt«ire \nil to the **arne elTect, 

ownersi after tho war. The ('ourts «6n/ , p liU7, in the ciAar* of the Anna 
uphold that- innovation m pnre pro Mana, the rrens* h f onAnt 

eedure : Thf Antorta (lO-fOt, Llovd’s /Vwe* held that a raj|ttm» made by 

Fn*e ra«as» (2nd), p ; Thf Kalr), the Frem h fnrrai^ m a French 

p. 36; Thf Ou/hnn Afncref, Froteet orate, was kuiee by virtue 

ihui., p. 12. of the Treat \ ^ith Tun|i French a«th 

* Sc€ the judgment in the French untiea IiacI the rijflif to^oceupy jnnnU 

case of TAe Ttao^ (11117), m I( ff , 23 tvhirli they mnaidered netesaary for 

p 3 IheYbmwi the protection of the i^ioaat. ALit) it 

and twelve other (german mer<lm«f wtw held that tho prehem^e m thfwo 

men vfwe captured by the AUica dur- waiem of th rnmu and Italian fnreew 

fng the First World War, in, Septernl)cr ina<le them a theatric of OfwratJone 

1016, m the roafhrteiuia of eeveral where the right of capture coukl be 

Greek porte. Bince Gree<*c wae at validly exmmed. 
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ing that it (loo» not altogether compromise the neutrality 
of the Htato in question , transforms into a region of war 
the parts of neutral territory pul, by treaty at the disjwsal 
of the holligerent and actually used hy him.* 

But if in such an exceptional case neutral territory 
becomes the region and theatre (jf war, and is militarily 
wcupied hy a belligerent, the oecni>ant (hw-s not posaeas 
such a wide range of rights with ngard to the occupied 
country and its inhuliitants as he (losscsscs in occupied 
enemy territory He cun indeed n-sort to ,dl measures whicli 
are noeessary f<'r the s.ifety of his forces ; hut he cannot 
exact coritrilnitions oi iqipropriate c.ish. funds, and rcalmhle 
securities which arc the projierty ol the neutral Stio'-.' 

ijTlu. It is convenient ht-foie f^l.'-cu^'•ing the po.sifion of Trust 
tru.s( ter’ito.; , a.s regions of war to reeall the position whieh 

^ tonfw M 

oxlsiiMl tnih niattcT with ivg.ird t(* thr |>n^d(TfsM>r (»f iruf^t 
torritorios, rnamiales. [t folldwini from the 

oiplrs of inandatorv ^o\<‘rniiH*nt that man<lat<Hl t<*rritoriert 
ought to nunaiu iUitM'do tho of Mar. ThdV oould not 

bo rogardod as .^lianuu aiitomatirally tin* niandutory’s 
of iMdligoronrv. I’hoir iuhahitants d<» m*t, in thoir capacity 
as national> of iho inandati'd tiUTitory, liocomo aluVn enemies 
in relation to the State with uliieh llu‘ mandatory M*as 
engaged in uar. For ahliougli the mamh-dory \va> < i nsted 
with tlie eoiuhu’t of the fonngn relations in re’^peet f the 
territories under mandate, the latttT were not jiart of his 
territory and their inhabitants were not subJeet^ of the 
mandatory. On the otlier hamh these tenitorioN. adminis- 
tered as they Men* by th<* mandatory, were intimately 

' In thf* s<i\mo Fr*M» StaU' O rrJit Unlam rrOcist'ti th(» 

lOiMurn Hiul Llthuiinw oi O- toN r H*. latter from thf‘ ol’lii^iOons of AruHt-j; 

JSKIJ*, th^ tonu<'r wb-s th» 0 ami 7 <if the Agnvmeiit of l‘ejl 

right to ntaititAjn Un‘l atnl idr wrmetl to tlir* Uht' of or* nn Irish 

fo^e^>^l^ of hniilot} ittrength nt inttiin ami haHwuin* naval 1 >aso,h • 

within idlhaaTiiftti n-rotoi), ( mU r»72S An obligation • * 

Air, naval, ami lami baso*! wore aho thianafuro Us upon South \fnea in 
grantwl to Uuaitia hy th»» tmity with rwganl to fho pnvrt of Siiuun.siown. 
t«aivia iif Ortolmr Introatusiou Si'c Houtui Tiihl/. No. 118 
diKliid at that tuno 1 a! via ami p 447 

Ksfcbonia granfiHi amular (a^nlitUM^ to ’ St*c UotHknor, /)fr 
Soviet Uuwkia. Bv an Agwment p/nf: {UUh. pp. )4sV2u8. 

<M»iolude(i in 1U38 with tho Inab 
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coxmected with him in many ways. This fact necessarily 
influenced their legal position. Thus, as in the t'conomio 
splmre it was impracticable to treat the mandatt'd territory 
as a foreign country, it was inevitable that it was ntado to 
partieijmte in most of tho economic measures directed 
agaimst tho enemy. Secoiully, the armed ioices (if the 
mandatory wore stationed luul onjoyi'd tull frisHloin of 
movement in the nuuulated territories by \irtue of the 
provi.sion.s of the various mandat<'s.^ This being so tlie 
mandatory wa.s entitled, subject to the tundaniental jirin 
ciplos of the regime of mamlate.s,- to evtend to the mandated 
territorie.s his rideviuit war legislation, and liis ad\eiHai\ 
was ju-stitied in treating as a region of war pails oi the 
mandated teiTitory aetualh used in ctunu'ction w it h nulitai v , 
naval, or air operations At the outbreak of (he war with 
Germany in kSi*ptcmher U)39 the IJiitish Trading with the 
Enemy Ai’t pre.scrib<*d tluit its piovisums (ould be imub* 
applicable to any territoiy under a mandate held by theat 
Britain ; the Prize I>aw of 1939 w.is mnile ajijilieable to 
tho mandated ti'rntorns administered l>_\ (ireat Hiit.iui. 
Australia, and New Zealand ^ 

^ Alt! If* fT <if MiiBiAto fo'* Mirh troH[w r tit»<itlt t* mtor\ 

prfAidt aI, ih\t thi M.m i»uhject to iht^ niaiu(;it«* sro on thi*; 
tUton shill tie niMtleii tt ill wunr quontiun \>nuhl, Mattjhf** urttt4r the 

t<> UM-* tlip Is, railw *\<i arnt {ktih (e*v}He f iHhUM pp tTl^ 

of PahiitJJie for Iho 'nivimuit of 472 /totrUh. Minutes of 

foro-t'i iiT »1 thf iin iijn t>f fut I tlj<» d7th Ss-ioz r»f tUt* Mandat^*!! 

ami svipplios \rnth 2 >f tho ( unimid‘^ion MhttniUi KCiMj, pp 

Maadatt for i>\na .iud in UM H», l‘Ul nr ftnut 

( hidod AU idoatitsd prut mnui lh» nn i ti 1 u Hn?!3*lj 

B' and luandaUM lomainod pri» ^ihjf<ls tiul Pvlt-tifpin iM/t t » oltj; 
xktioiiJi forbitldutg tVu itiAi tn ihh t n tho !*(il» s»iin‘ \ i hnur * r l«>rto 

ihfrtoTi for^iht or to th« li^ifuhr 1 r Aith 

mihtsirA or naial ti it Mow* ill tro ANiin « n ipurf d f »r t> » dthott 

ro^trations were jmihihK not m of rih'^fiiu, stithin ttf Iw ' Mtd 

toamstont w th tlu rtghU of *» rdt tm, nr # nsm .n^Motopr ilMitsfU\ 

of the kind taid down in th«' Abov4- >i-o aUo lUnt^Mfhm i. J , 21 

quotcxl pro\,Hions of thf *A nun pp ItiH, aiMl, n| iMirtunhir, 

For fomin«*nt on tht m m*' Ibnutn HhU, /Ap4nt/rr»u<<i 

>*tO)anovJik\, The Mandatf for ami JfUHtt^Ahip (10 Is), pp 271)271 

(1928), ip 2lb21H, 1>‘VH8 in In Teltii n\ .// a MnhtgAn 

LQ R sWT\u i! IfU Jn^tna (‘oiirt htld thiit Pulrntm*'. 

* Thei*e mcludo the prrjhibition to m fnrt gcMernotl by 

mttoduce oompulM^ry ronwnption Brilain, whs not a mutjtiil conntr> 

excei>t for tho purpose of dofomlmg although it w#w orignuilly listwl ai 

the territory agamiit actual or irn- such (IU48) 77 F, Sopp .127. 
pending attack, llie French man- • In Sopf^rnluT lorip a oonfrahand 
datee expreaily permitted the use of ostablmhtsi at Haifa, A 
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Th« ponition of tniat tciritorieH ifi (lotormined to a largo 
extont by the fact that by virtue of the express provision 
of Article 84 of the Charter it is th(* duty of tho administering 
autliority lo »'i)sur<* that the trust territorj' shall play its 
part in the mainU-najUT of interiiiitiorifil peace and security 
ajul that, with tliat object in view, the administering auth- 
ority ' may make uw‘ of volunle<‘r foiees, facilities and 
assistam e from the trust fenitorv in carrying out the 
obligatiojis towards th*- St'curity Council undertaken in this 
r«'gar<i by tiu* a<lministeriiig uuthuritv, ar well as for local 
defence aiul maintenanci- of law and order williin the trust 
territory.’ W'hile that provision indirectly excludes the 
right to introduce conscription, it olherwi-e leaver open the 
possihiiity of a total lessiniilation. on the part of the ad- 
ministering authority, of trust territory to a region of war 
in hostilities in whieh the iidministering authority is engaged 
not inronsistentlv with or in eomjtliance with its obligations 
untler the Charter. This includes luMiliiies arising out of 
the fact either that tic* udmuiisteritig .lutiioritv ha.s been 
attacked in violation ot tlie Charter or that, although not 
directly attacked, it partieipaU's in th«' enfurcement of its 
prv)visions against the aggressiir State. In all tliese eases 
the admini.stenng authoiitv is entitled to use the trust 
territory as its own.’ To tliat exU'iit tlie latt(‘r ’'' come.s a 
region of war alfliough the aggressor would be ad.dng to 
hi.s prineipal illegality by treating the tiust territory as a 
region v>f war in excess of tli<* iireducihli* minimum required 
by the conduct of lu».sti)itns. My the same token if the 
adminihteruig anthoritv should happen to b«* the aggressor 
it would not be entitled to ii.se the tni.st territory for the 


PruclanuitKin was iit»uol li.v ili<* HirIi 
4'f ft.nn<»uncjng 

ihftt war ba*i broken out Ijetm'en His 
Majesty and liermanv ; at tbo name 
tmio the Su^ireme < niirt of pAk-stuio 
wa« atithuruHvti t<> act a* ft Prue 
Vahfiiinf *Vpten»ber 

U» \m, Ko. IVJfth Suppl No t! 
!n IHweinlK^r »t> a tiotc addiraiM'^i 
to nemral wlnwr natumab 

serriMi oti the Marulat^w (‘onuni?i*iu»n, 
(l^ermany prf>t/e»t4Mi «k^ainitt \*hat ^*he 
diweribod a« the vmt of iuaudat<Hl 


icrntorio** by < ivat Hnlaiii And France 
fur %'ir pur}x»’<»''^ 

' Till'* i" 80 in ftdt3iiinn Ami without 
prt'judhi'^ tj.o pro\tMims t»f Articla 
S2 td tho ('’hftrUT wliiidi lavft d^^wn 
tbnt ft .aay 

striteiTu* ahm it areiu^ 
which include part or all ol the tni5»t 
territ^Tj. S<*<‘ \ol, i. § For a 
lueitl of tho tijlTerence» t>e- 

tween «}(rfttejrio Areas and other tniat 
lorrit-orien Kelweii, The Imut of 
I ntitfi Sationn (19;^)). pp, 649, 6^. 



244 


ON WAR IN ORNBRAL 


c§72 


purposes of its unlawful war. To the extent to which it 
effectively complies with that obligation the trust tt'rritory 
must be treatetl by others as remaining outside the orbit of 
the region of war. 

Ewluwon I 72. Certain areas may be excluiled from the region of 
Rogtoa of f result of neutralisation.* This may he pi-rmauent , 
as the asult of a general treaty of the Powers, or temporary, 
NeutMl- through a special treaty between the belligerents. At 
•“tion. present no part of the open sea is neutralised, as the neutral- 
isation of the Black Sea was abolished* m 1871. The 
follow mg are some important m.stanoes ’ of jiai ts of terri- 
tories * which are, or were at one time, permanent!} ueutral- 
Lsed : 

(1} The provinces of Chablaus and Faucigny were |H>r- 
manently neutralised until the resettlement att«‘r the First 
World W'ar.^ 

(2) The Ionian I.slands were pcrmanenlly neutralised ® 
when they merged in the kingdom of (Irecce. But thus 
neutralisation was restricted ’ to tlie usiands of Corfu and 


* Ihny^ apt to Id? urn 

iUN***! tH whuh ti**« 

nuttH th« rtgrj^'rrunt ui tno or nion* 
Stat#^ by nut to fortify, <i»r 

station troojH upon, a jvirtu uUr zene 
rvf temtor\ , thn piirponc UKualU 
being to prev«*nt war b\ remoMii^ 
the opjiortuiiitMi of roulUtt the 
of frontier incKlcntH, nr It* 
gam set untv by prohibiting th*' ron 
c<fritrati(*n of friiopH on a fioritier 
(see above. 5 (n ), for lilintratinri^ 
and >ol. 1 20'jf , (ii) ntutrahm^ 

t\on, whnh in Ihin (oimettiun muot 
be distinguished from the proc#N* of 
an iriternational guarantie treat} 
of the iiuiejV’iidem e and mtegnty of 
a whoU Siaii md the roofbtioii 
resulting therelrtim abuvt*. vol i 
|§ 95*101} SwiUerland, Uir instame 
and denote ‘t the ex* lusjon by trt«atv 
of ft particular part of the bprntory 
of ft 8Ute from the region of war* ho 
tliat warlike preparatioriH or opera- 
tiowii Ixscome illegal thereon (for 
»ee §72), fiii) inierm- 
a term which ban not 
«t ftrquinvi an eotftblisbed meftning, 
at whieh in lieginning to he uacKi to 
denote the fttotite of an area of tern* 


tfif} or watiT ahirh has Imxmi drdi 
b) treat} to tin public uw id 
ill or a lirgi numbed ot ^ta!^H (sn(, 
for instaiKe, in .lud,^e 8ihli(kirig 
til’*;** ntmg jiulgnouit in 7 At \UnMe 
I*(’1J, SeruM V, N<i I, ai 
p VI » , an area thus thrown n|>en for 
gomrd ii>*n rnu\ also be rteutraiuHCHl, 
iw in the e.THi* of tbt ^ue/ and Vaninu 
(*anttl», but thm' s^ernt* to U* no 
rcftNun for thin ix mtemUttf mi 

® Sceaboie. w>I j §§181, 25f» 

* I he matter in thorough!} tnatod 
in Koltirh, /jur Thofi* ttfid GmHtchU 
def HichlfJt :wm Krietjf (1888), pp 17 V 
213 beealhoSi hrainni. pp 83-87, and 
(InAhani in I «/ , 21 (1927), pp 79 91. 

♦ Srf‘ Kranel, Wutrdiial, 
traU^atum un^l Hffrifdnnjif im Voiirr- 
rerfU (1915), pp IH IKl j Knch m 

1929 (» ). pji 591 007 ; 
Strupp, Xfulraiisalwn^ 
KnimiliUirmmHng (19.13), pp, 309 129; 
and Marshall Vornaiiil, (Uographfc 
hinarmn nitni ( 1 93r> ). 

* i^e ftlMiTo, voL i. § 207. 

• Through Article 2 of the Trent} 

of l>ondon of November U, lHi53. 

’ See Martcma, A’ 18, pp. 55* 
63, and Wright in AJ., 18 (1924). 
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Paxo only by Article 2 of ilio IVeaty of London of March 24, 

18«L 

(3) 'J’Ih* mouth and sook^ parts of the River Danube were 

closed to vessels of war by Artic le .12 of t lie IVeaty of Berlin 
of 1878.^ 'fhe Rivtu's (’()ng<i <nid Niger, and all their tribu- 
taries, neniralised by Articles 25 rind 33 of the Berlin 

Omgo A<‘t of IS85; but this Vet vva^ abrogated at the 
<’oncluhion oi the First World War. in so far as it was binding 
between l*owers wbu'h art‘ parties tr> ilu- new convention.^ 

(4) Suez Fanal lia> been jH^rruanently neutralised^ 
since IHSS. The Panama 'anal is peniumontly neutralised 
through Article 3 of llu^ Hay-Pauitf efnte 'Treaty of Nov- 
ember 18, 1901. Hc)wev(*r. thi^ treaty U not a general treaty 
of the Powers, but <mly one between (Iif .tt Ihitain an<l the 
TnittMl 

(5) The SiiMits of Magellan ^ an^ |>t>rmanentl\ neutralised 
through xXrticle 5 <d tlie Ihaindary Tieaty of Bu(‘nos Ayres 
of July 23, iHSl, biUwemi Argentina and t’hile. 

The neutralisation provided for in thoM^ two cases is the 
eoneern of th<‘ eonlraeting parties alone, and has no oon- 
s<‘quenees for third States. 

((>) In 1920, by a tr<‘at\ of February 9 made between the 
United States <>f Anu*rh a the Briti'-h Fiiipire, D *niuark. 
Fraiu*<\ It<ily, JajKUi, Norway, Holland, and '^wedeiK 


On les Nf wtiIh’Ij I f*’ \n.* ' 
rn:iMUur<i Oi'ifu »luniic Ou I ix^* 
Woiia \\ M H f«'! tiu' 

ssxThiHik »rm\. S.»t' ^ r. u \ UO. 

ttiixl 

pp. l;iu o 7 

' As pro\l^.|^^ls iru»lt‘ wch 

Ui the lUiuUti «U'T \\m I'xr-’, 
W<*rl<l Wnr Hfc /UHac, vol. i ^ tr»ti. 

* Si'** aho\ I*, Ik'*]. I ^ Tjfn. 

* S<V alwxVl'. Vol. J, § IvH.’l An 1<' 
the Suez* tVaiJil iJiirinK the Fxrst nil. I 
War, and thr i tleei of a hn.i^h of 
the ('ouvonttnn o< IhHS. 1 nr 
Sudmnric (1917) A.t* *2 U xmd 
C,l\i\ 47a, and i/..U rtiH'uuiim »». 

V. lyeaUcfuTA Knhlcn 

Ihmtj A.(\ 2eb 3 ri. ami 2tn 

* StH* abov«\ vnh K § ls|. And Nm* 

btdo\^ , J 325f . See aNn i\Ml* lf«>rd. t ht 


Pn^fj n * tj I'll ui /»/*' * ^nh( ll irr 
» I'O ■n, pp 'U l‘>, oo ,>s 

* loll thn in I'hi \\ tmhUdciu 
Sol UN A. No 1, tho ComanoiU (ouit 
«if Intemutiiai.d dijNtni* ndoms'i to 
the Sniv eUid pAnjaua t anals as hav- 
ing Ih'i n * por inai.i'ntls ih^dtrat-eil to 
thi‘ U"!* td tho vv lioit* v»>nrUi ' tat p 2M. 
Ihr Kill Lanai, iiUhongh i.-'iinilated 
t.‘ tin* Siif'' it>d Pananov < 'atnil.s as 
nganU truiiMt. noxn nni, hh* them, 
put uutNxdi* the iTgion of war; 
i>fxd<**«oT ^ hueking'tf xli-Nsenting ji.Jg- 
mint in t. .ihove i a**!* (at p ttd, 
‘ihnh is, it MVins. on this |Hnnt not 
alliHtol h> tlu’ majority judgment, 

* SiH' Slartens. ,V llud her., 

12, p Pdl. ^o'd above, \ol. i. ^ 105; 
rh iiani^or (U>n*) 2 IV ami (M*.e 
2nu, .iv*nn P. isi. 
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recognising ‘ the full and abR«>Iute sovorcignty of Norway 
over the AwhiiKdago of St)itsbergen,’ Norway undertook 
not to construct anj' naval base or ‘ fortdieatiun in the said 
territories, which may nei'tr be laW for any wariikt purposes ’ 
(Article t)).’ 

(7) In 1921 the Finnish An’hijielago called the Aalaiul 
Islands was, in aoeoixiance with the rectunniendution of the 
Council of the Ix^ague upon the reference to it of a dispute 
between Swe<len and Finland, neutralised by a Convention 
of October 20, 1921, made between (lermuny, iK'nmark, 
Esthonia, Finland. France, the British Empire, Italy, 
Latvia, Poland, and Sweden ; by its terms the Lshinds are 
made a ‘ neutral zone, not to be fortiHed or ustsl for any 
purpose eounceted with military operation'. ® 

(8) In 1923, by a Convention of lleeenilter 18 between 
the British Empire, Spain, and France, the ‘Tangier Zone,’ 
as therein detined, was ‘ placeil under a regime of permanent 
neutrality.’ * 

(9) Article '24 of the rsUemn Treaty of 1929 between IfaK 
and the Holy See proNide.s that the Vatican Cit> ■'hall in all 
circiinistanci's be considered a.s neutral a”d iiniolable 
territory.* 

* TrvAt) \t) '1021), 

2t>02, A J y iVUi), >tup{)l , 

pp. 

* Series. No *5 

Cmti AJ, 17 

Suppf-, pp I , ( ‘ihjL, Im 

la 2^tUfon4 <*onarmrU 

H** d' Aland fl923); htrupp. 
op. nt , pp ; .TtiAU <iu 

Ia/, La qu^iition dtis Mand 

(1023); Sodprhjplm, 
ft neuttalisatton dtJt iUt d'ALand 
|192h); lie-a«jH‘rgt"r. The IWhUlagt 
Jft Aiandstfi^Hn 1 1033) i V'ortiwH. 

Iju Mund/mjf Grf*gory lu 

A.J., 17 (1023), pp b3.71); KnGi 
m ilw/uf lifrufxl, i921» (i ), pp 632- 
658 ; and Anderpon in A J ♦ 

33 (1939). pp. t«5 487 .W alwi 
voL 4. I 205. In May 1939 FmlHntl 
and Hw^don attlcnt that the qu^Miion 
of the turn 'fortification and nvutraliaa- 
tion of the Aaland Jalanda Ix* placi^d 
on the Af(enda of tb^ t>>unci) inr*<^tinj;;. 
with the iriew their abolition. At 


thv Tt qvit st of tht‘ >o\, It I ( t rutin iil 
the ^v Is* postpoT)*tl nft 

p 27’f In .Stpur'd»r IlM'* 
I'lTd luti a {HoluhitKtif 

\\arsh»]>* oi bi Ibp r* I'U ftotu i 
the v^aUr-* of the AaUntl 

I'tUndN 

» Ircalv No 23 

( mtl 2203 .li-to l« low, § ‘pjfS (ii ), 
ami \ol I 5} lO 

* Nto mA l. 4 loo. (#n tho nfiltUM of 
1h** Vatican <’lt\ dnnii)^ the Second 
World War .MfM* ITjrhoit \\ rii^ht in 
si :i8(lMi4h pp 152 ir>7 lnJul> 
1943. ivt the tom* of the Ailml in- 
\«iairin of Sidly, th*» Prclidcnt of tlifi 

(Viited StaWs a««»jrcd th|e Pope that 
‘ thfou;(hoot the fM^rujul of f»p ratjona 
tlio iioutral iitatim of thr Vatican ('ity 

UN well an of Papal domnma 

throughout Italy wdl rxHtfmited.' 
And nee ^ul , SiippK, p. 201. for a 
Dcrlftmticm of Continued Nciutrahty 
of the Holy See in JIuiic 1944! 
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(10) Artit*l*‘ 3 (if tlio Ponnaiit‘Tit SUituto of tin* Free 
Territory of Trif^Hte annexed the Peace Treaty with Italy 
of 1047 provided thal the Free Temlorv shall l)e demilitar- 
ised and d(‘elared neutral ; that m anni d forces, save upon 
direction of the Sedjiity (oumil. shall he allowed in the 
hree lerritoiy ; uTai that its j^ovfTnnK nl shall not make 
(»r (lisciiHs an\ militaiy arranj;i<ni*ents (^r undertakings with 
any Slate * 

§ 73. ] hat at pn sent no part <if the ojyen sea is neutralh^ed Aaserti*^ 
is uni\erhall\ recoeitwed, and thi-^ applies t<y the Baltic Sea, 
wdiudi IS adiinttcflly p^iit ot the open stsa Some w ritei's,^ Baltic 8c« 
however, maintaiju^i is hue the Fir-t Woild War that the 
lithual Slatt*^ (d the Bailie had a light t(y forhi<i all no'‘tilitios 
within it in a war lietwodi Mate^ dther than tlienisehes, 
and could ^^'^Tchy neiitrah-c it without tlie (smstuit. and 
even against the will, of tlie Ixdligerents Thw opinion was 
hasc?! on the lat \ that, dunng the eighteinth ceiituiy. the^>e 
littoral State-H elaiimd that niiht in sewial conventions; 
but d apjM^ured untenable bicau'-r* it was (^jyjwwul to the 
universally reeoenia'd pnnd[»je <f th(‘ fn‘edoni of the open 
sea As no Stale has ternt(ui<d sujireniacy o\er parts of 
the o[^‘n -ea. il is duheult to see how sueh a clami could l>e 
ju.stitied •'* , and, in l.ict during the two World Wars, 
hostditU‘s ihd tak(‘ phne in tie* Baltu* * 


^ \t Uf* nj*s tlu s, ^ ,riu 

CffUM* »1 api'P'Vdi tS> ,^^,4 

cUm! th> n - kliiKs 'e \ < 

a lt\ sjrojf il t\»' III 

h't s, ,, ikI ,r. \ 

V 

* IV<1 n, pp lee ia.{. wh'^ 

(ijM th»' \\n> ai.Mi ,it 

An<i 'uiMwofft U in th»' iilTiOi. ui\t* 

^ S<^<• n p -1'^ . Nn^, . 

pp «:ai 

* Didefvnt ftom s » f 'Inn Knul 
o thf* •‘p+s }al pruUntuMi tlvinny:; wa 
ttrrAnj^»*«l tn ^puml tx^iorntuan' tnr 

fadlilolbna'ia js AllHough ih*" 
U*rins ‘ iiHjtrHhl) ' »inl ’noniralea 
li<»n ’ itn' i^rr no* 

Thurt. Arnde 'I 
of tiu- rr^‘4t^ of Tnnfjur of M»v .U. 
IMV), proTphnl foi din^ ’ ncutuht^ 
of Iht^ lighthoujn^ «t S\vi*el 

(iidol, /.c 4fmi 


0 / >• h'' 'I 1 lo.iji j :isi , 

MiOit". ^ 0 ‘f . *a. p ;i'a , init 
t il*. » AI lOi f ^ \ H 0 2n(i . 

't, p ati», ir a P, p CJ'. A^miu. 
i f 1 5 04 Vo 1‘ • f ilu* Oai.uIm' 

\ 1’ V i ^l/J^44l It OiUa/ t»i) 

\*,«i'.h<*r L\ lsO'>, Ou woilvN und 
» o Ch •‘h'Mt sa- if ill kj'ub (realol 
1 m ibi Tui^fKaii Oinuho < nonii> 
s i*!! \MH to 'Ujia tho Unolit,'* of 
s,v M'lOui*', A 

Is, P HI P't In Ca nf (>• tnlxT 

14, l“ia ht»Adn rnainiland UuvMa 
pnatdi I in Vrtidi’ 3d tor tlo' ‘ imlit.i 
lit wanin'' e n n( a numln'r of I w.. 
jii-h i«^I-inia ai tlx* lUilf of Finland , 
I ^ r ^ . d. p. t'a And (»ot' tlioTesUv 
.4 i\ tulwr ‘.Ml, C«»'>, Mtimi Noruav 
and s>ud4*n iMAldi!»his»p, in ArtnU> 1, 
a iM atral '^•d ^»»rtO on ls»\h sido'* of (he 
lumman femtHT MArteiw*. ,V A\0', 
2n«i M*r . 34. p. 7<»3 
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THE BEI-UOERENTS 

Vtttcl* m. § 4 Plulliniore^ iii §§ Taylor, §§ 458 4<i0 Whom on, § 2U4 

- -Rluntfldih, §§ oil 514- lldTter, 11*4 117* Lunlot in lUUmO^rJf, 4, 
pp, 237 248 ~L»wt, 58, A -Pradier Kod^ro, \i. Non 285(>-28<i<> Uivior, 
a, pp. 207 218 Sy^, in pp. 23 28 Mongnh'^o, lu* pp 13(vl3i> Martena, 
li, § lOS }(oiltx>rn, System, pp 333 335 llolin, §5 038 0.><^ Smith, dreai 
Bntam afui the Law of .Vniinjjf, i \ 1032) pp. 281 333 <'tt\ ach^^n m ittnaia, 
2nd wr., 8 (1910). pp 58*91 Mid 328 382 

QoiUifioa- § 7 4. As InterihitKuml Law tlu^ status of uat 

b^omea effects n.s n^gards rights and duties between the 

belligerents on the one hand, and hetwtvn tlie h(‘Ihgerent8 
ificuLu neutral States on the other, tht‘ question anM*s what 

Mlandt). of States are legally qualified to niakt» wai . and tlua'ehy 

to b<‘conie belligerents. According to the Law of Nation^, 
full sovereign States alone i>(i88e>ss tlie ](lm 1 qinldluition to 
become belligerents, half and juH stnereigii Statis are 
not legally qualified to lieeoine belligiTents Sinei' neutral- 
ised States, sueli as Swit/f‘rland, are full so\eieign Stales, 
they are legally qualified to beeoini^ helhuen althouirh 
their iieufl'alisation bind-' them not to make u-e of that 
capacity, exet*pt for defern't^. If the\ heiMune la-lligerents 
because they are altackeii, they do rmt 1 om‘ thcar ( luiraetci 
as neutralised States , but if thtw become belhg(*r<ud>v foi 
offenhive purposes, thev 4/w Jarto los(‘ tins cliara(’t4‘r ^ 

PoMi- § 7t). Su(di States a>s do not pow's^ tlu^ legal qmdifii'ation 
beeoine belligerents are by law [prohibited Inun oilensut^ 
Belli. or defensive warfare. But the possession of <irm(^d forces 

*****^*^ makes it jxissible for them in fact to enter into wai, .ind to 

become belligerents. History records instances ^nmigh of 
such Stat^ s having a<5tually made war. Thus in 1 $70 Siwbia 
and Mont<.*riegro, although at that tune vassal Statens uiuler 
Turkish K.^zerainty, declared war against Turkey, and on 
February 2b, 1877, peace wan coneludcil ludwettn Turkey 
and Serbia.^ When in April 1877 war broki^ out btd^weeii 

•The ponitwm of a n«tutmli»«si lUcot, n^utroM (^utfihire 
Stikie M « bftlligcrenfc i» chHcu«j«jij » Hoo MArlfn*. .V Jf 2na m 
ilk detail by ftolin, 55936 95)0. Sei? 3, pp. 171 173. ' 
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§ 76 ] 


Ru8Hia and Turkey, the theti I'urkish vafiSiil State of 
Roumania joined and S<*rl>ia declared war anew 

against Turkey in Dec^einher IS77. Whenever a State 
lacking the legal (jualitieation make war nevertluileas 
a(;tually makcH war, it is a l>ellig(Tenl. the contention is real 
war, and all tin* rule^ uf International Law res[>octing war- 
fan? apjily to Tlnu'efore. an amjetl contention between 
suz4*rain and va^‘«al, (jj* l?(*t\veen a Fe(h*ral State and one or 
more of its imunbers. In war - in the tcclmical sense of the 
term acconiing t(» the Law of Nations. 

§ 70. The (listinction 1x1 ween legal (jualitii'ation and actual K^ogni- 
power to mak«‘ w,u expliins the tact that in‘'urgent>s may 
l)<*eome a helligerent l^>wer through ie<‘ngnition. i he j^rin- gerency. 
i'iples govertiing ree<>ghitinn of l>ellig»*n‘ncy are essentiallv 
the same e> thov^ relntmir to ihi* rerognition of States and 
(hn'ernmeiUs/** ( Vrtam ( taiditionK of not stigmatised 
iis \inla\vful t»y International Law the Law of Nations does 
not treat ei\ il wai a-- ili^^uai create for other SlaWs the right 
and the duty to grain letognitajii of ijclligerency.'* These 
conditions of fact are : tfie existence of a civil war accom- 
panied by a ^tate of genera! InKilities , occupation and a 
measure of (orderly admunstriition of a part of 

national territory by tie* mMirgi’Uts ; observance of the 
rules of warfan^ on the part of the iii'^urgent fore* leting 
under a respoiiMhle viuthority . the practical necess.t ■ for 
thini States to delim* their attitude to the civil war. With- 
out the latter retpnrement ie<ogmtion of helligereiKy might 
he ojxui to abiiM' for rlie )Mirpo>.e of a eIatl^tou^ manifesta- 


^ is ajjjkkOM'r 0. m 

thitt lUilgHrin li\ »• tK-*?iui 'u 
oaiiH* ft to thf Of'xnA 1 t'i> 

vmtioii at ft titiu* wlu'O w if* ''Oil ^ 
SiaU’ umlrrTtnki-h ’'Hint) 

* alHiVf*, § Hats. 

luUrmUoMit iriiu^ ♦« S»uth \fncn 
(IIHH*), |>p. i'MH 

* vol, I 71 ( 1 , 7 .’^//* 

* It ia th/U I hr hwful 

Govcrntisrnt in auN rntithsi 
to a««rrt hrlhgrrrnt «utu'« irxl thr 
reunltmg bfUigmnt nghU. 'lliaK. for 
inwUnc’^, it hiui not bwrn 

that durittg tbo XnacMririm CJivil War 


It wtit* * {>**!» 0* <»rrnt Hntfttti to tl(*n> 
\i> thr I'MitiU StiU< ihr right to 
pT ilft'.ni i\ Katie or, grm*r>tl\. to 
c\cfrw I'clhijcrtnl However, 

m thr ^ OUT Mr of the SpAtiish ('uil Uar 
111 1C3C» HCVj Ok a iJrCtOi. ami other 
Suiti'M that thi‘> refiiseii t*) 

grant Kthgri>'nt right to cilhtT mU 
N'T, f rrramMr to the N\\u» 

.\gKeiornt » ' September HI3T : Ctiid. 
aot»s Ami »'et' Wou'*r of < ommons 
JhhitU <. 3o7, eoK 33t>, for ft eUtemeut 
tif the S^ retan of Sutr v>f December 
S, 11)37, refmsutg i*n thi^ ground to 
rtv.^gou*r a l»iookade prtxlaimiHi by 
the m^virgrntrf^. 
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tioii of iiyiupathy with the of the iiJHur;L?ejitH. In the 

absence of thc'^e conditiourt re<‘ognilion of fxdligcTency con- 
stitutes illicit interference in the affairs of tlu^ Stutt' alTected 
by civil disorders -an internutional wrong analogous to the 
preinatim^ recognition of «i State <»r a Oovcrnuient.* Ibdusiil 
to recognise belligerent status notvuthstandmg the i xi^ntiuice 
of these conditions must lie deenu*d contiary to sound 
principle " and precedent.^ 

Although there are only a few example.^ of recognition of 
Ijclligeivncy by means of a f(»riual declaration of neutrality, 
as in the ea^e of the Hntish rei'ognition of the belligercnev 
(if the Conhslerate States in May recognition of belli 


^ Sw alu>vt‘. \ol. J. § 74 
• liowwcr i\ < imrnbf'r 

of wntenj arf* of th»" viow that rf‘< o^m 
tion of bclUgfMMio Ji4 in rt^lalion to 
the lO'^urgentH an ait of unftticntl 
pohtu ai awcrtSani frjr inntan »•, 

kali, / /.aw’ i ,irtl el , I siHM. 
p 34; htt*mul}‘yri{ti Jm i 

nlth <-<1 , lS91), Appu^lix ill n. \\K 
WiOrtw*, droit irU^rnaiion^tl apfh^m 
aux gunrf^ p. 20, 

hfi emUi H U froU 

Jfji genj p 3^3; Kun/, fh* 

Anrrlrnriun^ n und H* f\* 

ruHf/rn »m I ftlLfrn^hi ft92Si, p 
i/rtrirtff/ StulroKii^ t 

p iio, J; i/*of /-utt 

arid IhjdffTnacu tfi^ ( hU 

M ar ( 1930 ), p. S , Mi'N.or in /. V » 

33 p 4^3. VW^'Kik#* i p 33, 

ahhonjth (ioubting vhoibu tKt* nght 
Ut refogiiuiori ba*** a}na«h ln’^antu a 
ont‘, approM^ of it i*n thv 
ground of But *»t<j lu favour 

of wh*tt may lalltd tho I* gal vkw 
of rocogrutiofi of U'lhgi^Temy Vatt*'U 
bk. Jii, oh. XV in 4 , niuiu^'hli, 

§ 512 , Ti. I ; yioretKn'rif'h trill »OatK»n, 
iShO), ui, I 39 , i p 1 41 ; 

WhtjaUjfi 'l-t fsi., 18311), i p 92, 
Hobn m Laprodello IVilitK ii pp 215- 

217 , Sneth in /I Y . 30 (l 93 o, pp. 
405 - 407 ; W in IJaffufi ICrnoil, 
63 ( 1938 ) o.), pp lUH in, and m 
tyirdfmwarie, 37 ( 1037 ), p. 39 H ; 
Sceile, itfti., p. 65 * For a rompri 
hensive trf‘atfttont the Auhjf( t 
Laut^rpocht, HrntgmiUm tn Inin- 
i^atiowd Law ( 1947 ), pp. 175 - 209 . 

The {nafcitate of liiU*mational Law 
adopted m 1900 a aet of niIo» ton- 


4frmng tho rights and duties »*f 
fun igu St tt4 iti f t id ir s’lrgiF in v 
AilK'h:^ 1 9 df U with tin u * •‘giiitiiui 
« f th«^ iKihgor^ii* \ 'd lUt'Us^int^ S* t- 
tnn.oiirj, 17, p J27 .v* aN > tlit 

Ilaviini < <»Mnitioii 

up, tin* iMitu-i umI KigUtf 
Sf it# 1 in t)i»* tv*ri «>f <ud Mn’r 
nu(Ui/n, h nn^ IN p 2Utt 

* Sm . # < amijiJg H dispatch *f 

1825 » iU\[ b\ H'iil 3rd rd IVWH, 
p 33, n 1 , ^it^lto^|, in ohnnumnith 
t!i» rfa.t limn iti t»ii p tlial a # rtmi 
dfgrt#" d fHfti' a. *1 v 

tpiind hv ,i *n O’-i <d p<»p dation m 
g li^# d in WAT, »MitJth d th it p *pid it ion 
It* Im tr<».it<d at ri Inilig^ntd 
filing irL 3rd mt. U-J. * dn loO'J. 

fora n iftc mat nai id tbit \o*w 
n. fflation Ti' tin ro« < guitn/U m( tiiP 
ta lh,:» if'H N <d thiM iudivh-nn Stiti- 
in ]*o»| , cinwl 4 <* '''onth, j p l)H, «'>< 
to th« < .wJ Wai til 'spun m iMU 
McN'ij'', /*■*#* «'d . gnf(4 ft td.MH in 

»{upp<i»’t of thf* .i**A that ('lining « 
pnainum Mnuii # inimt U ngiidtd 
iis a ^-tatPHupt oi i l«’|;al prin» iplr 
Vf a!an, an to tin 1 nite«i Static, thi’* 
MoHKftgf #d Cn urlmit M* iiro of Man h 
H, lns2, ipiot^l in Mof^re i p 174 

* /i h s /\ ol, p InS In isautug 

tb#* IVot lamntioii <4 Sftiuiht\ (♦mat 
Brit iir, on llu' pr6rlarnatjoii of 

iho Frc'-niirU of tJo doit#si 

f «*labh4ih»ng a hlo Ka<bii of Moino of 
flu* of th»* dHftfl44f*Hi : 

t/>»d , p lh,> Kor an ‘Mflmr pforlanitt 
tion of nintralit> «is- that muM h> 
the SVnaU) of the Juiuan fi^landa in 
1821 in oimni'^'tion with the Greek 
rebellion ; tM,, 8, p. 1282. 
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geroncy in other ways is not an infrequent occurrence. But 
care must he tak<m in eaeh p.irtuMilar ca'^e not to treat aa 
recognition of helligen^ncy what h;i, pnipejly been described 
as recognition of insnrg<‘ncy,^ namely, a measure of inter' 
course With the insurm‘nt autlittutus arid acquiebceTice in 
the evercist* of some warlike activltu^ an their part.^ Tlie 
mere tact of wid(wpread hostilities m i1k‘ coursi^ of the civil 
war will not in its(*lf wariant or impose Ihi* dutv' of recogni- 
tion. I bus during the ('nhan iiivunedion against Sjiain the 
United leja at< dl\ jchisi d to re(*ognj^(^ belhgereiicv on 
the grouinl that tlie reheK h id not ^ucceded in establishing 
an orderly admin^ti.itinn ^ During tie Spanish ( i\il War of 
llKhh 1 9a!) re<‘ogiution of lu'Digen in \ u i-s correiily lefiiH'd 
the reason tluit lie* fif « » pte«l ruh*s ol Tccogniuon <»f l»ellig<T- 
cno\ did no* 0 ^)!^ to <i 'ituttimt in uhuh a in‘siilt of the 
illegal intenentionot t<^frigu St jO ^ Uk* hostilities had lost the 
ehaiaeiiT of a ei\ il w o in tla* .le* i ptt d meaning of the lerm.*^ 

§ TtVi Ke( ognition iy thud Stales 1 - u<tt as a rule lunding rus?ognn 
upon the jiarenl St ite Nfdwithd iniliiie mk h 
it IS mititlcMl totre<it in^iugeuts adiMitoiN Hut the jiosition of the 
is controierMil With ngaid to n^ogmtion a> a belligerent 
}^'W'c^ granl<Mi to ''ipirit^^ armies whuh rompre^ subjects Belli- 
of the enemy who au lighting lo fret* th»‘ir nation from his 
rule and who h aie le-pon^iMe to an aiul ‘uity reci\*i,i>cd as 
nqirchenting the nainm in qmstnui Tims in 19ls. 0 iring 
the hrst World War. (ru it llritivin riaiuxn Italy, ami 
the ITuted Stat<‘' 0 } Aimniea leu'gniM'd tlu* (Veoho-Slovaks 
as CO hclhgi reiUs ^ Similai i* eogniti<m was granted in 1917 


* \m! \ $ 7 V 

* f ; SniCll l!l /► ) IS 

^ pp i\\ vs ho MM.j t i.i-" th (I 

'iunng lh*‘ .S|#AnHli i oil \\ cf le:**. 
COD <»rpMl Bntain h\ hfr 
f< the lK’Uigr*iTin \ **a n 

nurp*nf« Actimllv. dif p<T^»*<njan 

r^*(us<Hl to do m S*c n\»ii W m 
“a AtiaSi. pp 17' I'U* 

* S4‘eJonnMUn( Wwiilf'iut.or.t ** 

of IhstoMlnr lH7o Mo»>rf‘ 

1 p, I ml 

* Sm*, for th«» t** 

by fV-ereUry of Mato » a 
Juu« j^5, H<m»o of Cloiuiium^ 


\ U't lM>s When in 

In V CMS i r< Biinin ,oni other 
P u(»-s lUitU tin fir 11 . ting of u'Cogni- 
i^« n a tMiiijjirci > » ijntini'^nal u]'H>n 
lin vutl.ai ooil of h»r( i^n jiiiinsi forro** 
fi< in . th'it tonda fir funn 
.oustmanif; .in .itwinpt to uukc tho 
ant\ \ f TK\i >inuioa tin' ohj<s‘t of a h » 
kl M \ . M aw a titimat^ V to rostoro 
I, thr lonti’ii iho <haraotor of civil 
\\M vvhi. h alone %\ouhi hao' rondresi 
jnoptr tin j;rannni; of n*<'Ogmtion 
' Sm* tiarnrr, i m 

AW;. 211 M!»J2h pp 3b7. 3bS; 
Bura in T , 13 (Ul2‘th pp 114, 
IK> , Tir!np«»rlo} , oj th 
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to tho Polish natioiml army composwl to a substantial 
degree of subjects of the enemy Powers.* It has been 
maintained that, as in tho cjise of iiuuirgents in a oivil war, 
the enemy is entitled to disregard such m'ognition and to 
treat the members of the insurgent army, when they fall 
intt) his hands, in accordance w'ith the provishni'* of his 
criminal law.® The better o[)iuion is probably that when 
such recognition is granted by the adversary to large luKlies 
of men effectively organists! on fortugn stjil in antieipatuui 
of indcfHjndent statehotnl. a iK)int is reached at which the 
bclligeront, confronted with the disaffection an»l de^erthm 
of a coiisiderable number of his subjects engaged in hostilities 
against him, can no longer, without exposing himself i o just ifi- 


Confertncf, v. ( pp 

and Ujiie (i. | 40), who. perhaps too 
ngidly, regariin the in< itJt'ut rather 
a * form of Wiigerent a* ' ihACi 
an exerciirt* of the rij^ht of re< ogmtmn 
AnalogotiH rivogivition exteraUMl 
by the .Vlljpti to ihe < V.e< ht* Ak 
foroe« m duniig the war with 
Oermany. However, tie wert' 
not eonipo-e<l of of the eneni*. 

The trcrman IVotectorate CblatjhMlud 
in 3ilftr* h 1^31* over Uohernu mA 
Moravia wa« not rm>gni'*ed dr jtm 
b}' (treat Britain, tlir United 
and Frame, aivil the-^e States were 
entitled to regard tht* ( ’ze<ho .sluvak 
forcesa abroaa ah the reeoiiMfitnbMl 
army of the '/« still existin,; 

('xeoho-.'Slovak State, i )n the reeojfin 
lion de jfwre tvf the <'/«'< ho-Hov.ik 
(fOvernment in ljOiid<)i> by ()reat 
Britain and the I'luUsi States in 3ul\ 
UHl see Taborsky in ( 'zt^rluy Slf*tnL 
‘tf [ rU^rmUional Untr. IlHiI, 

pp. 183-lbb For the relevant t«\tH 
see pp* If29-23U And tho 
same author^ The t zechc>^lor<ik < 
(1944), See also some ations 

on war-time recognitions by the Com- 
mittee of .lurists on the Aal ind 
Islands Quiostion, Off. J., Spfs'ial 
BuppL No, 3, At p. 8. 

^ On the recognition of the Polish 
National ComfuiUee and the Polish 
national army by th$i Allies m 1917 
see Blociszewski in HM., 2H fU»2l), 
pp, (especially 06-70), and Fau- 
chilk H 175 (1) and 200 ^2) See 
also Cose eona^ming Oertam German 


Int^re^ti ut T t pjnr 

iP* Id , S4*in‘H A, No 7, pp 27 2‘M. 
where the iVrmHtieot I i \irt hi id. 
m r**gHid to < UiiUj* p‘it forv^.ijd h\ 
Polttod ipider the Artni-loe t 
meiit, thtit the n*ojjMt»oo i>\ tie 
Principal Vllnil powers <d th« Polish 
armed fortes am an allutl, luiono 
in<nH, .ind <<> Ulh^trein arm\ ^ mild 
ritd 1 m rehod tijHUi an ttu»:u».v 

wituh hid not grriotKi mob 
nilion Nee hIho ri» m < , No 11, u 
pp 017 t»34 find Mb s2J Vrnl m-«- 
Nntitli, OfHii fintmn and the I au e/ 
j {ItbTJ) pp 2hl .Vi.i, loi a 
mrvi } (‘f the BriliHh prat n< < pin^r ti^ 
the first World War As to (im* re 
t^Khition, during Ihe S* - ond Uotlrl 
War, of the P^^esub-nt ind iio\»*rn 
nieiit of ( V.e( ho'flovukia aw nhntital 
with that of the tithiT Alhetl luad-* nt 
States and (rovi nuin ntn ' J.«inter 
paclit, op Mf . p Id, I. 1. Thn wAA 
not a reofignition of snbj»us of an 
enomy State 'I'he ( VfH3ho‘ilo\ akian 
t^o^errnnent in l•\de deilansi war on 
(Jermany in i)eeernlM*r PM I, 'Hie 
p«r|M«rU*ri (feritmn an m tat ion uf 
P'lieihoMlovakia m 1930. although 
nsogniv-d df fwtff by (if^at Britain 
and other wa^i, 4(oordit)g (i> 

the eorreot view, a legal nullity Ak 
to the ree<ignifion of tint }*'re<y Freiieh 
Mfivement and of tho French National 
(.‘oromittiM* during the Sirond Worhl 
War WM» ibuL, p. Ib4. 

• Sec I Ttki of the previous erlittons 
of thta yaiums. 
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able retaliation, aabert tbe |)io visions of hw own cruninal law 
as the only legally relevant eleinint in the situation. 

§ 77. In wans in whuli ttier<> are on one or on both sides Pnncipal 
several parties it is netessarv to distinguish between the 
principal and aieessorv belligi rents I'muipal belligerents BcUi- 
aie those parties to a w.u wlio wage it on tlie basis of a treatj 
(if alliance, aliclhor condutlid before oi during the war, or 
by virtue of ha\ing la^cnnu a p<xrt\ to tlu* wai irr(‘hpective 
of a treaty of iilliana* * A»u‘ssor> bdligei(*nts are ‘^uch 
StaU''' H's jirovnb* help arid sintour onl\ in a limited >v«xy 
to a pniuupal belligueiil foi iiwtaiui b^ p<i\ ing sub^ulicij, 
sending a mtain iiumbei «»( trooph fir u u slops granting 
a coaling station to tlu uaidiips of a pninijial paiiv, 
alltivwng his tiof^is a pas'-agi thiough thnr tenitorv, and 
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(he like, ►s’lieh accessory party beconiCH a (wlliRcrcnl t hrough 
rendering help, except when (hen* exists a (n»aty in which 
the l>elligon‘n( wiio is adversely affected by sucli help has 
in advance agreed that in certain cujitingojK'iea tJie neutral 
iJtttte or Slater shall he entitled to diseriniinati* againat him.* 
Jn this (‘oimeetion tlie (jne.stion has been discussed whether 
or not a neutral State whith fulhls in time of war a tri'aty 
concluded in time of {M*nce. by tlie terms ol which it hail to 
grant a coaling station, tlie iiassagc of troops through its 
tt'rrittirj, and the like, to one of the helhgerenls, violates 
Its neutrality. This question is identie.ii with the i{uestion 
whether a qualified neutrality is adnussible. Niiui* the 
answer to this question is, in the absenei* ol coiitiary tieatv 
provisions (including the Charter of the I iiit<d N.Uum.s), 
in the negative, a »State whith iullils a tieaU obligation oi 
this kind in time of war may lie tonsidoied h\ the other side 
to be an accessory belligerent. 
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I 78. The chief ]>ai*t of lh(* forces of the belligercDts Hegtil«ur 
atv their regular arnii(‘^ aurl navies and air forces. Wiat 
kinds of torces eoastil ute a regular army and a regular navy N'avie®. 
is not lor lntoriinti»Uial Law to determine, but is a matter 
of Munici[)al Law exelusively. \V}u‘ther or not so-called 
militia and voluiileer cor[)8 f)ehmg to armies rests entirety 
with the Municipal Law of the hehigerents ; and there are 
sev<‘ral Stat<*s armies consist of militia and volunteer 

corps exelu^i\‘ely, no standing army lanng provided for. 

'fhe Hague IJegnlatioiH expressly stijmlate ^ that in countries 
where militia or volunteer eorp^ constitute the army, or 
form part oi it, tlu*y are imluded und(T the denomination 
‘ army.’ It is likewise irrelevant t<» consider thr com- 
position ot a regular army, w helher it is based on eouscription 
or not. whether fon-igner^ ^ as well a*' Milijeets are enrolled, 
and the like. 

§ 79. In th(‘ main, armed foree-< consist of combatants ; XuieCom- 
hilt no army in thi' field convicts of comh.itant'' exclu.dvely. 

There are always sevtTal kinds td’ other individuals, such ef Armed 
as couriers, doetoi^, farrier*^, veterinary '-urueons. chaplains, * 
nurses, olUcial and voluntary <imhulanec men. contractors, 
euntt‘en eaterers, newspajK*r corr(‘sjioudent''.‘‘ eivikservants, 
diplomatists, and foreign military attaches in the .‘<uite 
of the commander in chief 

Writers do not agree as retrards tlie position of the non- 
combatants ; tliey are not mere private buli\iduals, y v l are 
eorhainly not emnbatants, although they may as for in- 
stance. couriers, doctors, farriers, and xetcrinary surgeons - 
have tile eharaeler of so!diei>. They may correctly he said 
to belong indite cHij to the armed hint's. Article o( tlie 
Hague Regulations expressly stipulates tliai the armed 
iorees of th«' belligerents may' consist of combatants and 
non-combatants, and tliat both, in case of capture, must be 
tnNVto<l as prisoners cd' war provided “ they jirodnco a certi- 
ficate of identification from the mililu: antliorities of the 

» Artulo I. pp, an l Ki^ins and 

* s<*(? wtiv, § k2*j fttui ^ /Vitvjfr 1 (UU2i, pp tnui... 

* SiV' Wlk.n m J../..‘37 ( 11031 . * Siv Hoy in ! 10 , 17 (lUlO), 

pp. 41X1 *04. pp tVl 73 

* in IT (lOlU), • Hee Mo>%, § 127. 
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anny which they accompany Ho\^ever, when one 8peakft 
of armed forces generally, combatants only are under 
oomideration. 

The question wliother women may he considered as non- 
combatant members of armed forc^es came into prornmenco 
during the First World War, when thousands were enrolled 
and sent to the front to serve as army eooks, drivcis, store- 
keejiers, and the like The (pie'^tion must be answen*d in 
the affirmative.*^ This seems to have been mdiieetly recog- 
nised by the (ienova t’oinention of 11)411 on the Treulinenl 
of Prisoners of War,'* whieh laid down, m Article 14, that 
women prisoners of war ' shall be treated with all the n^gaid 
due to their ho\.’ 

IrwgttUf § 80 Verj often the armed fortes of belligerents eonsist 

Forces throughout the war of their n‘gular armies only , but it 
happtuis fieqiuuitly that irregular fou es take p irt Of h 
irregular forces tw^o different kind^ aie tc** bc' distingmdad 
first, such as are authc)nHMl b\ th<‘ bf‘IliL»erentv * , ind, 
secondly, such as are acting on their own initiative' and on 
their own a<’count, without authonH,ition Founerlv 

It was a recognised rule of International laiw that orih the 
meinberSiOf authorwd urtgular for<‘es enjovnl ihe privi 
leges due to the members of the armed fc^rces ol b* Ilujereuts 
meraliers of unauthorised irregular fonc's wc're (on^'Uhrtd 
to be war cnniinuU, and could be shot when captured 
Dunng the FrancodJermaii War in lS7o the (Jernmns 
acted throughout according to this lule with legaid to the 
so-called * franc-tireiirs ’ rcquinng the }>iocluetion of a 
special authorisation from the French (iovernment from 
every irregular combatant wdiora they captured, fading 
which he was shot. But according to Article I of tlie Hague 

^ In fn FrifM and lionn^nhf I fji^t (wtww'n tho 

tho Fremh Omrt of Tawteon cm armed fon rn ari'l ♦ hr uirih'vo 
di^mnrcj to drath, nn arrount of jii ti<*n 
telhgrac^ VI i thf* encm),’ tvK> f.i'r * S(o 125 

roana who allt*Kcsi that thc*y «frf ‘ ^'eh h th«^ llomr u|> m 

fiiminhmg HUppW to tho Oonnan Coal |{ritrtirnn I9|(l oid <cnmt»tiitin^ 
Army but couW fiot prrwluw an prtof thoanrusi fur^o^of thr 
HtttfaomaUen m tifniaac5«?<l by tbo SIl A O IfMC), \o 74 H \nd 
Hague lUgulationa ’ Cmd <1125 (llHI) alnu Mm\n 

1»47, Jttnapttidoncft, p. 33a Jonoi» in Lau ijvarfnl^ 57 

•And tm above, §fi7«, on tlie (11141), pp 212 227 
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R4?igulationrt this rulo ih mw Its place is taken 

by the rule that irn'gulais enjoy the privileges duo to 
members of the armed forees of the Ixdligerents, although 
tliey do not uel under anlhorisutiort provided (1) that they 
art' commanded by a p*T^t>n re.sf)ojmible ^ for his subordin- 
ates ; (2) that they lui\e a fixed di^-tinetive emblem recog- 
nisable at a (listaraa*^; (^i) (hat they <‘arry arms openly^; 
and (4) that they eondui't tlieir operations in accordance 
with the laws and (iistoms rd war. It munt. however, be 
empha'''ise<l that tins' ruh .ipplas onh to irregulars flrditing 
in liorlies. h<u\<\e! small. lndi\ idnals w lio an* not members 
ot regular tuives nud wlu^ tak(* up arms oi commit hostile 
acts singly ami se\ orally ar(‘ still liable tu be tieaUii as \var 
criminal and "bot ' ^ 

§S1. It baniMuis o(‘(‘aviohallv dunng war ihaU on IheUviesfB 
appnuich of the (>ncrny. a i*elliL.(‘if nt lalK tiic whoh* popu- 
lation t)f the <ajuntrv to arm> am! tliu^ make^ them a part, 
although a more or b ^s irregular ]»art <if hw <irmed foiws. 
l*ro\ided iliey receive Mune .»ruani-atio!i, and (sunjily witli 
the la\\s and U’-agC" of war. thi lomhatant" \\lio take j)art 
in h a \v\y rn organiMsI r»\ the State enjoy the 

privileges due to numihiTs of aimed foiccs Ou again, a 
levy » nia\ take place sjHUitaneiiUsh without organ- 
isation by a heliiijerimt. The qin'^linn then an^t^s \sbether 
or md those who take part in sueii #/» ^ » long 

to the armed foree'^ of the iu lliirerent'' <*.id tbereti>re enjoy 
the ])rivilege^ dm^ to immlM'i" oi -uch foires Ar^'cle 2 oi 
the Hague ItegiilatioiiN stijnil it<‘- that Uh' 

^ 'ill* niOiMUJJi t'f Ol# urtr*! « ill Mi '* i>l e^ nlu,C-'. 

is iu»t i j c ri a "uiu f a H Uv' ff'rni «>! 

It J.riiluilth Ci* llj'i •' e CMOldunl ipl* ' FMlUlTixi 

■‘ouu'' Iniiht « .uUhi'iitv,' ;hi * '^o hr*! ;; , eiUi- 

»pp iinl<si fr m »' oU’wIj- '►> 1 ' eri is a pistil, 

tisl fioi» lit^lnvk , tilsiMN ei h<‘i s ^ imU ,:tvi» $iii\ i n’lCflo v'*in* f-AUsd 
htstiuii iVfmgp. p tsW aI «Mt ih«‘ 'ii, vr i -tuk, 

MV ilisUnc(v At whiit. iK* T't 1. }. is thra arv's 

iMuh!<im ntumhl Im‘ \ oil Iv o ii» d* t« i »'p^ 

umnl Sf^» ],an4 IfFir/no, \ 2^ Mhem is th a mdisu!iuh. vi^'h 
^h\^vt It tj) piiitiM nut 111 it tt * Vh p,iMtri»i p" wA 

reiiihui tji> mpret th^t tlif* a t't "O’ti '•aifiK arc lut inU'rs of 

hoiuato of iffy‘guUr liiiulotait nultr f< ns s, niUKt uol lio titviUsI 

flijia. wt the hkvhiic ^ilf ul'i mtinuil- Nh» K'Imv. 

Ih* at onP4? Inuu thrti -'*L in 

♦d « p<MiCf*ahUi aulmhitant h} tho U <>0 . ui. ppMtto l«L 
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territory not yet occupied who, on the enemy's approach, 
spontaneously take up arms to resist the invading enemy, 
without having time to organise themselves under respon- 
sible commanders and to procure fixed distinctive emblems 
recognisable at a distance, shall nevertheless enjoy the 
privileges due to armed forces provided that they carry 
arms openly and act otherwise in confoimity witli the laws 
and usages of war. Totally different, according to these 
Regulations, is a levy en masse of the po])ulation of a terri- 
tory already invaded by the enemy for the purpose of 
freeing the country from the invader. Article 2 of the 
Hague Regulations does not cover this case. Howe\er, the 
customary rule of International l^aw according to which 
those taking pai*t in such a levy en 7nasse are liable to be 
shot if captured must now be read subject to Article 4 of the 
various (Teneva Conventions of 1949 which cover the case 
of levies en masse and resistance movements in the kTiitory 
occupied by the enemy. ^ 

It is of importance not to confuse invasion w ith oc(‘upa- 
tion in this matter. Aiticle 2 distinctly speaks of the 
approach of the enemy, and theri^by sanctions only such 
a levy en* masse as takes place in territory not yet invaded 
by the enemy. Once the territory is invaded, although the 
invasion has not" yet ripened into occupation,^ a levy en 
masse is no longer legitimate. But, of course, the term 
territory, as used by Article 2, is not intended to mean^ the 
whole extent of the State of a belligerent, but only such 
parts of it as arc not yet invaded. For this reason, if a 
town is already invaded, but not a neighbouring town, the 
inhabitants of the latter may, on the apjiroach of the enemy, 
legitimately rise en masse. It matters not wliether the 
individuals, in doing so, are acting in immediate combina- 
tion wdth a regular army or separately from it.^ How^ever, 
as mentioned, the terms of the Hague Regulations in this 
matter have been substantially modified by the Ihuiova 
inventions of 1949. 

^ See above, § 60. * See Land Warfare, 31-32 

* Concerning the difference between 
invaaion and occupation, see below, * See Land Warfare, § 34. 

§ 167. 
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§ 81a. The legal basis of the provisions of the Hague Corn- 
Regulations relating to irregular forces and to levies 
masse was largely the consideration that the belligerent Airtime 
must be protected from hostile action by ])er8ons acting 
without governmental authority and wIk) operate in dis- 
guise in territory under the sway, however temporary, of 
the occupant. The latter is himself under an obligation to 
give a measure of protection to the inhabitants of the 
occupied territory and ho cannot reasonably be expected to 
measure up to that obligation if he is exposed to clandestine 
O[)erations of irregular forces. These considerations do not 
apply to troops landed by air or bj' other means behind the 
lines of the belligerent whcither in hi.s own territorj' or in 
territory occupied by him- with the view to committing 
either hostilities against hi.s armed forces or other hostile 
acts su<!h as sabotage of lines of communication or build- 
ings and other objects of military importance. So long as 
these troops, though usually operating by highly trained 
methods of surprise and violent combat, are raeml)ers of the 
organised armed forces of the enemy and wear uniform, they 
are entitled to be treated as regular combatants even if they 
operate singly. During the Second World A\’ar tile German 
High Gommand issued orders according to which members 
of such ' connnando ’ units w<Te to be executed even if they 
were in uniform and even if they attempted to surrender, 
in I!I45 the Allied Supreme Commander issued a warning 
to the effect that the execution of uniformed airborne troops 
constituted a war crime and would be })uni.sheil accordingly. 

The International Military Tribunal at Nuremberg found 
that numerous members of ‘ commando ’ and similar units 
wore executed in ]»ursuance of the.se orders. It held that 
some of the accused, including the Chief of the German High 
Command, who passed on these orders or jmt them into 
effect, were guilty of a war crirae.^ Numerous other military 

' See the opening passages of the did not apply to ‘ eonunnndos ' oap- 
part of the Judgment bearing on War tured within the immediate battle 
Crimes ami Crimes against Humanity, area, See Spaight, rltV Potcer ami 
When tho Allied troops landed in War lUghis {3rd ed., 1947), pp. 313- 
Normandy in 10 U the (verman auth- 316. 
oritiea ra^e it clear that the orders 
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tnbiuials, sitting after the Second Woild War, pronounood 
sentences to the same effect ^ 

B&rbaroiu* § 82 Writers used to discuss the question, \\JiKh some 
tended to deny, whether it is permissibh* to employ tioops 
consisting of individuals belonging to savage tubes and 
barbarous laces The question is now hugely a theoietical 
one Theie is no leason why such tioop> should not be 
employed proxided that it can be assumed that tlie> would 
or could comply with the laws and u&ages of wai pie\alent 
according to Intciuational Law ^ In an\ case tlie emploj- 
ment of barbarous forces must not be umtustd with the 
enrolling of coloured individuals into the rcguhir «irmy and 
the employment of regiments consisting ol dMupliiied 


^ For the text at the ( irniin 
‘(Wimn(h) order of iStli October 
1942su WarCrwn^Rtpoji^ 1 (104b) 
p U Iht order pi(»Md(d, nUei aha 
as follows Henceforth all cneiTi\ 
troops encounU nd b} German troopM 
during HO called (oramnndo open 
tions, in Furopt or m Mrita though 
the> appt ii to be floldieis in umfoim 
or demolition groups armed oi un 
armed are to bo exterminated to the 
last man oitBer m combat or in pur 
nut It matters not in the hast 
\ihtther tlic> have laen landed b^ 
ships (r pUms or diopped b> ptri 
It such men appear to br 
about to surrender, no quarter she uld 
be gi\ c n to them on gc neral jirim iplr 
See ibii, pp 22 31, for tin cisc 
General Do^iRer d<cid(d in FM') in 
Rome b> an LniUd States Mililai^ 
Foinmisaion where the iccustel w is 
foimd ginlt\ and conehmned to death 
forordc nntr in pur^u me e ol the above 
mentioned oidcr, the shooting e»f 
fifteen Ameiicm piisemcrs ol wai who 
were landed two liundred and fdtj 
miles behmel the front in Italy and 
were engaged, m uniform, m de rnolish 
mg a tunnel and railway Ihw was 
also one of thej re asons of the sontene € 
of death pronounced in 1040 bv the 
British Military Court upon (rmnal 
v<m f alUnhardt t6id , xi (I'HO), 
pp 18 30, Bar ( nmen Reports, \ol 0 
(1049) * ihe Inal of von i ilkeri 
horst/ where on pp 250 2 ;<) Hitle r s 
Commando Order is set forth m lull 
boo also Jn re Buck and Others, decided 


in I9U) by tiu Hiitidi Militiiv Court 
at Wiippcital wh»rc tlu i mim 1 wirr 
1 )und guiltv ( 1 i siiiul ir ch irgt H af 
( mi f ■</<;) Us ) (FM i) j) 19, and 
h u Golktl t I Otiuf tried 1)\ the 
sum Court il I pi Vrid see hi 

rt Srn h I elc id d in FU > )>v tin 
Brihdi Militeiv t un m Vliml 
Helhni ihd 1 (I U”) p J> 

Se ^ H\(lc II b >0 le -^le el b\ 

the reepiMumnt )1 the 11 ii^ue Itegu 
litniK no h^il duty eppcais to 
tori id a "'tue to cinph v in I conbr 
1 (llige lent (jinlili atioiis upon p ( tmuis 
of un r i e or (hi whe in ipihh 
)f hill Mil j( t( d t( I iiht ir\ lis I 
phne Uld whei eenf rrn in luet t 
the ( emelitions pie s nl ( 1 S(< 1 ih/t 

>) tndnote pa i;.riph >of \rtiili 
22 f the ( o\en uit < f the I e igm 
V Homewhit diflcrcnt qiustjeji is 
whether in \ eemtest hot ween v 
iiviliscd Stale ind hiihanu" 
fortos thi oriiiuii of uu 

applv sec Wnglt in iJ 2b 

(1920), pp 2b7 2bS, inel liteiature 
then cited ( olb\ in tJ 21 

(1927), pp 279 2SS the hutu in 
Georidoun Ian Jourrutl 15 (1920), 
p 24 , Kun/ Ml /} a 7 (F)27), 
pp 8b 99 and above ^ 'ij (n ) 

As regcrels the limited use nude 
ot anmd netivcH ns beoiith and the 
like, ejii the perl ed the ('ritiHh eemi 
minclers duiing the s, nth Afman 
War set Jh J iinei lit^lfiry of the 
War %n South \fnco \ pp 249 251 
Ihf Fears refuhfel epinrUr to any 
who fell into their IuiuIh 
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coloured soldiers. There is no reason whatever why, for 
instance, the members of a regiment formed by the United 
States of America out of negnws bred and educated in 
America, or members ol Indian regiments under British com- 
manders, should not, in wars Ix-tween members of the Family 
of Nations, enjoy the })ri\'ilegc.s due to members of armed 
forces according to International Law.* There was no 
disposition to contest the legality of the employment of 
such forces in either of the two World Wars. 

§ 82a. A belligerent is permitted to cnli.st the subjects of Alien 
other States, whether allies or neutrals, into its forces, 
either as combatants or as non-combatants, and hardly a Belli- 
singh' war occurs in which tliis is not done.- X' r do the 
alien subjects wlio thus (‘iilist commit tlicrcby any offence 
against tlie rules ol Ihteniational Law ; tlicy are in no 
better and uo worse position, as regards th(‘ enemy, than 
the subjects of the State wlmse forces th(‘Y have joined.^ 

§ 8!}, l^irmerly [irivateers were a generally recognised Bnvn- 
part of the armed forces ol the belligerents, private vessels 
being eommissiorKMl by the belligerents through letters of 
marque to carry on hostilities at sea, and particularly to 
cai>ture enemy merchantmen.'^ From the fifteenth ctmtury, 
when privateering began to grow up, down to the eighteenth 
eeiiturv, f)elligerents used to grant letters of marque to 
private ships owaied hy neutral sulqects as well as le. their 
own. Jhit during the eighteenth eenturv it became the 
praetiee to grant them only to ships belonging to Mieir owni 


* hp.ii;:!it. Ji;, pp. S.VSU 

® Sco Kit/lui^h juiil llvit* HI A,J , 
30 (UU2), pp. 30P 3s2 ; 

ihitl., pp. ITil h)M; n. 

Faiicliillt', .111(1 107111). 

nu-ludm^ti iHitD (111 llu- FnMH*h Fon’ijiii 

Id’UffOII. 

* 8 (Mj § 8 S. TIikw 18 (loubtisi 

by Burcbiird iii AJ., 32 {103s). 
pp. 637, 638 - 1)111 tlirro is no rwon 
to boliove that the Icf^irtlatuni or the 
t'ourta of any ('ountry liave (pif'stioiuHl 
tins Honml nib*. Noitbor i" bt lli- 
]^(Tont pn'duibsl from cnnsinbimr 
sm‘h tUMitnil natimiAls ah hiuo Uo- 
olarpd thoir intention to birmiio 
iiatunilist'd ami iv:^ do not avnil tlinn- 


schrs ol l)i»* option tn bo exemptt'd 
from nidiiar\ at tlm prioe of 

rt'nonni'inj^ thoni'ht to ndtiirnlisiition: 
soo the afviendmont of l)o(Tinb(.*r 20, 
nUl, to .'"(‘(’tion 3oi) of til rnited 
-SfatCN N'livtjxe Sorvuc Ait of 
S(‘|)tcnibrr lOltb 

* Sts* Martens. cnprrrnanl let* 
arpKttfurs, hs d suriout lee 

reptieee (1706) : La Maohe, h<i *ju*^rre 
ih h o>ur.^ IbOl) ; Willnis, /he I tn 
WiimUHfig uoi Kauffuhrtnachifjen in 
kricij^'^rhijff (1012); Wriilx'tji, ^4; 
\ <*i7i]l, 178*180; (b*m*t, §§ 114* 

I4t); Cures, f'ohnuil liUtrkude and 
Sentrul /hghte 1730-1703 (1038), pp. 
I-7G. 
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subjects. However, privateering was abolished by the 
Declaration of Pans in 1856 as between the signatory Powers 
and others who acceded to it later. In all the wars that 
have occurred since 1856 between .such Powers, no letters 
of marque have been granted.’ 

OoDTerted § 84. A ea.se which hapjteni'd in 1870, soon after the out- 
breat of the Franco-German War, raised the qiie.stion 
whether converted ^ merchantmen could bt* considered jiart 
of tlie armed naval forces of a belligerent. As the North- 
German Confederation owned only a few inen-of-war, stejis 
wore taken to create a volunteer fleet. The King of Prussia, 
as President of the Confederation, iinitcd tlie owners of 
private German vessels to make them p.irt of the German 
navy under the following conditions ; cvei} ship should he 
assessed as to her v<due, and 10 per tent of it should at once 
be paid in cash to the owner, as a price for the eharti'r of the 
ship. The owner should engage the crew himself, but they 
become for the time of the war members of the 
German navy, and wear the German na\al iinifoini The 
ship sliould .sad under the German w.ir Hag. ami be armed 
and adapted for her purpose by tlie Genn.iu naval autlior 
ities. Should she be captured or destroyed by the enemy, 
the assessed value should he paid to h(‘r owners m full , 
but should she be restored after the war und.imaged, the 
owner should retain the 10 per rent received as cliarter 
price. All such vessels should only tiy to capture or destrov 
trench men-of-vvar, and, ,f suorcsslul, the owner should 
receive between £1.300 and £7.300 as a premium The 
trench Government considered tins siheme a disguised 
evasion ofthe Declaration of P., ns which al.uiislud privateer 

British Government brought the ease before tlie I, aw ( )flicer.s 

Munro-Butlo^ .Johnston.. llandhU Si (l-il-T on ’ 

of Mantime iitfjhUi ^ and the hfAarn ;/ * ^ ^ SfhA(U% 

l>ono/ParucoMulmd(mtt) (}Lm 

Bo,K The MatuiL o I"* W.linm Bonn, 

1SB6 ( 1900 ), PckIh, pp 177,179 Fl^un il'diulung utn 

N<Worrf«e«.a»fA(l 93 <)).pp iw 331! i (llllS) pp II 3 . 

and^abov. vol . m.hreZf..je 

See Gmeh^neup, U mannt auzt 


Janddi^chffen tn k ( i 920 ) 
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of the Crown, who declared the German scheme to be sub- 
stantially different from the revival of privateering, and 
consequently the British Government refused to object to 
it. The scheme, liowevcr, was never put into practice.^ 

In spite of the opinion of the British Law Officers, writers 
on International Law differ as to the legality of the above 
scheme ; but» on tlie other Jiand, they tare unanimous that 
not every scliomo for a voluntary fleet is to be rejected, 
llussiii,^ in fact, from LSS7 possessed a voluntary fleet. 
Praneo^ l)fid before tlie First W'orld War made arrangements 
with cortain Ht<samship companies aeeoi fling to which their 
mail-boats had to be eonstruetcil (»n ])lans a))proved l>y the 
Government, commanded by officers of the French navy 
and incorporated in tlie Kreiadi navy at the ouT*u'eak of 
w\ar. Great Britain from 1SS7 f)nv\ards entered into agree- 
ments with sf^veral powerful British sicanishii) companies 
for the purpose of securing their vessfds at the outbreak of 
hostilities ; and the United Statc'N of AmerKaa in 1S92 made 
similar arrangements with the American liineA 

Matters wore brought to a climax in 1904. during the 
Russo-Japanese War, tliruugh the (‘asps of Ptiprsburg and 
Smoloisk.^ On July 4 and 0 of that \(‘ar, thesf; vessels, 
whieh Ixdonged to the Bussian vfJunteer fleet in the Black 
Sea, were allow e<l to jians the Bosphorus and the Darda- 
nelles, w'liifd) were clos'd to men-of-war of all nations, 
because they were flying tlie Russian commercial flag. Fliey 
likewise pas.sed the Suez t'anal under tiu (ommercial flag ; 
l)ut, after lea\ing Suez they convf'rted themsel es into 
nuMi-of-war by hoisting ihi* Russian war flag, and began to 
exercise over neutral rntweliantmen all tlu* rights of sujkt- 
vision which belligerents can claim for their cruisers in time 
of w^ar. On July Rl, PeUrsburg captured the British stLamer 
Malacca for alleged carriage ot contraband, and put a prize 

» Srt> FrioK §:u, HhU, § isl ; H\4is ii 70*1 TuS ; Hipums tVflir 
Bocok, No, 211 ; ‘Uujmix, Nox. SI sn uml the CttKtn pp. 11,^- 

• See Dupnw, Nt*. 85. Hiji:! an<l 44.*)- 

■ J)upiii», N'o. SI), l"'n 

* Hfte Iamtoik'o, § 201, arxl l)iipuis, * the details of the career of 

Nn», 87-88, On the whtilc question these vessels in l,rfiwrence, H'or, pp, 

Pradier F(KU»re, Mil. Nos. 3102- 20>U5u;. 

3103 ; Fauchille, §§ 13041312 (1) ; * Set' above, vol. i. § 197. 
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crew on board for the purpose of navigating her to a Russian 
port. But the British Government protested ; the M<tlacca 
was released, and Russia agreed that Petersburg and Smolensk 
should no longer act as cruisers, and that all neutral vessels 
captured by them should be released.^ 

This case was the cause of the question of the conversion 
of merchantmen into men-of-war being taken up by the 
Second Hague Conference in 1907, and dealt with in Con- 
vention Vll.® This Convention, which was signed by all® 
the States represented at the conference, except tin* United 
States of America, China, San Domingo, Jsicaragua, and 
Uruguay, conqiriscd twelve articles ; its more imjiortant 
stipulations were the following : 

No converted vessel can have the status of a warship 
unless she is placed under the direct autliority. immediate 
control, and responsibility of the Power whose Hag «he flies 
(Article 1). Such a vessel must, therefore, bear the external 
marks which distinguish the warships of her nationality 
(Article 2) ; the commander must be in the .sen ice of the 
State, must be duly commissioned, and his name must 
figure on the list of the officers of the military fleet (Article 3) ; 
and thcrfirew must be subject to the rules of militarv dis- 
cipline (Article 4). A converted ve.s.sel must obsoric the 
laws and usagps of war (Article 5), ami licr conversion must 
as soon as possible be announced in the list of the ships of 
his military fleet by the belligerent concerned (Artadc <>).* 
During both World Wars® converted merchantmen witc 
freely employed.® 


* On the controversial incident of 
the conversion of the Ayesha, a Ger- 
man schooner, m the Dutch Indies in 
November 1914, see ('hartrns in Ji V , 
18 (1937), pp 109-202 

* See \\ilson in A J., 2 (1908), 

pp. 271 27.") ; I^cnionoi), pp 007 
022 ; Higjjins, pp 312-321 , Duping 
Guerra, Nos 48-,)8 , Nippold, ii. 
pp. 73 84; Sfott, Cnnftrpncrs, pp 
568-576, liar and tfiP 

PfitaU (\t%zpn (1912), pp. 115 105 

* But was not ratihctl by all 

* Afl to defensively armed merehant- 
mon see below, § 181 a, 

* Thus, for instanre, in November 


1939 ih»' Havalfnixdi, a lintisb eon- 
rnert li ml v. a‘v in 

a pilthtnl iDual uuoiinttr with (be 
Ih ut’xchlavd, a (.t rnian battle “hip. 

* See the Ojnnion of Parker, Um 
pire, on Ihe irn^aninp of ihe phrase 
‘iia\al and work“ and ina- 

terwlft ’ in paTi^rajih 9 of Annex 1 to 
Section I. of Pait \ 111 m( the 'i reatv 
of Veisadbs vvilh rtbr(|nfe to defen 
si\cU armed merehantnien, vc^Msel*! 
under belligfrent oonvrt\, arul requi- 
sitioned “hips 1 nite<j States and 
(ierrnan\. Mixed ('Uims Comnnshion : 
AJ, 18 (1924), p. 614; Annual 
LhgfM, 1923-1924, (aso No. 221. 
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The opinion, which largch* prevailed before the First World 
War, that by permitting the* conversion of merchantmen 
into men-of-war privateering hnd been revived, is unfounded, 
for the rules of (V)nvention VII. in no way abrogated the 
rule of th(^ Declaration of Paris that privateering is and 
remains abolished. Put the Conviuition was unsatisfactory 
because it did not settle tli(‘ questions wliere conversion may 
be performed, and whether it was jMuinissible to reconvert 
into a merchantman,^ before tlu* termination of the war, 
a vessel whieli during the war had hecui converted into a 
warship. Thi" Powers could not conn* to an agreement on 
these two })oints, one party claiming that conversion could 
only be perf()rmi*d within a harbour of th(^ converting Power, 
or an enemy liarhour occupied by it, and the otJier party 
di’fending th(‘ claim to couviTt on th(‘ Inoh seas as wtU : 
and tlie preamble of ('on\ention VIl stated expressly that 
t he })Uoe where a eon Viu sion might performed nunained an 
ojien (luosiion. It was still o])eii when the Fir^t World War 
broke out. and (Jreat Britain, wliieli ludonged to the States 
ihuiying a right to <M)n\<Tt on the higli s^ds. at once made it 
known that if (buanan vess(*ls, after leaving AmcTiean ports, 
were converted into men-of w^ar on the high seas, it would 
hold the Ihiiletl States (b>\ernmeni responsible for resulting 
damage.- I'liose Powers wliieh claim tliat conversion^ 

\t»(l NOf‘ th» «‘f tlu* siniu I'tHoiiu* an ^ (see 

,»rlnli.Uoi uf Muth in Ih btlu’w) See I’nicaja^an riiu Book 

Krottpriu: H / 0//nr ronitnmijr the Admirtd t)af Spee 

on the inoiuun^ of iho riu ‘ nu*r and the i acowti (English edition, 
I hunt NMth ufinint u» UnOh pi> 4081. Set* also ns to aiixil- 

an'tilian ^hijw lan \esM Is Genet. §§ 68-70. And see 

nW, ('ise No :hM> \ Mien hint- 7Wr Za/iro. .twni/n? 1925-1920, 

\et*Kel ma\ heionuMin \fsstl (^ase No. 161. 

I)V acting, even fi^r lnnit< d junymst-.. i For an interesting decision on 
on the oidors of a nnni of war In tonvcrsior and reconvcision see the 
Deccrnlicr 1959 the 7<e</7/m, a tot- dcusn»n of T‘.irkcr. Arbitrator, of 
man men hunt -vessel, vOnlc in the Mnnh 1^29, in the matter of The 
Gruguavan port of Ml^n^e^ldeo ,is Atnij/ma; ]] ilhihti i3t*d Othtr ] : 

sibtr*d tiie OVo^^ ,'s'pi r , n t it rnnn butt Ic Ih 1929 1959, Oaso No. 

^hip who sulisetynentlv smith d hc’* 50(G 1 -/ . 25 ( 1*^29), pp 075 695. 

M'U, in trunsfeiring the rdhters aiid * tiirnci, i $ 215, and ^1 J.. 
crew of the latter to Argentine vessels 9 (19b>^ Spc<ial Snppl , pp. ‘22- 
wliith tiH»k them to Ibicnoi Anos in 225 

ortb'r that they might be tualtd us ^ Gorucuung the question whether 
shipivnvked sailors and esi ape intern- «tn enemy merchantman, captured on 
meat (see bejow) The rnigiitiN .in the high scn.s,.may at once he con- 
(Jnvernnicnt considered that In uet- verltni into a warship, see below, 
ing in this manner the Taoma hud § l8o(n.) 
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must not take place on the high seas may still refuse to 
acknowledge the public character of any vessel which has 
been converted on the high seas, and may still u])hold their 
view that a converted vessel may not alternately claim the 
character and the privileges of a belligerent man-of-war 
and a merchantman. 

The § 85. In a sense, the crews of merchatitmen owned by 

Mei^ant- subjects of a belligerent belong to its armed forces. For those 
vessels are liable to be seized by eiu'iny raen-of-war, and, 
if attacked for that purpose, they may d(‘fend ^ themselves, 
may return the attack, and eventually seize tlie attacking 
men-of-war. The crew's of merchantmen become in such 
eases combatants, and *‘njoy all the privileges of the nienjber.s 
of armed forces. Hut. unh'ss attacked, they must not com- 
mit hostilities, and if they do so they are liable to be treated 
as criminals, just as are private individuals who commit 
httstilities in land warfare. Some writers ^ assert that, 
although merchantmen of the belligerents are not com- 
petent to exercise the right of visit, search, and capture 
against neutral ves-sels, they may attack enemy vessels - 
merchantmen as well as public vessels- not merely for the 
purpose o£ defence, but even without having been previously 
attacked, and that, const'quently, the crews must in such 
case enjoy the, privileges due to members of the armed 
forces. This opinion is without foundation nowada\s®; 

^ The, Cathartm Klizafuth (ISOt) view difTcrs from that pxpn'ssotl 
5 Rob. 232. See V\ heaton, ^ rt2h » oarlirr in WalktT, Sfumy, p. ‘J<>S , 
Twiss, ii. § 07 ; Phillirnore, in § 3J() , ami IntfnuUionfd l.niv ni. p 51. 
Hall, § 182; Amerifan Naval War Fiom [l\dr, ii §703, It sot mn that 
Code, Artmlo 10; Rordwcll, p 230, tho official Ainonuin vi<*w fa^nnra 
Fiore, No. 1698. Thn rulo had the opinion f'xprt'flsrtl m the text; 
not beoncontostod until shortl) bi'foro ho points out that tlio mero fiut that 
the outbreak of t ho First World War ; prizes taken by a non (OiimiiNsionod 
but .9PC now below, § 181 (n ) ; Oppen- ship have boon (omltunned in ooiirts 
heim and Triepel m Z. F., 8 ( 19] 1), pp. of pn/c does m>t in\ oh e the proposi- 
154*109, 378 406 ; Higgins, Armoi tion that no principle of l^iterualional 
MerchanishxfiB find Law was violated by ''Uoh laptures: 

Armed ^ferchar^t8hlp8, etc. (1917); -loe also Halleck (1801), pp. 388-391, 
Wehberg, pp. 00, 256-258, 283-280; on the Ament an oases. 

Smith, The fh^tructwn of Merrhant- ^ Sec below, § Isl, Hall, § 183, 
skips under IntmuUioml Im,w {Wn’l), and Higgiuh, War and the Private 
pp, 17*21; Anderson and Stowell m f’t/tsen, pp. 120 129. $ee IMIot’s 
the /I.5. Proreedinj^^, 11 (1917),pp. 11- mtieism of this pissag® m (iroftus 
23 ; Gamer, 1 . IS 250*^1. Sorietij, 7 (1922), pp. 43*57; he 

* See Wheaton, § 357 ; Taylor, lays htreNs upon the judgment of 
I 406 ; Walker, p, 135, where his Story J, in /iroum v. United States 



§ 85 ] THK ARMED FORCES OF THE BELLIGERENTS 267 


even in former times it was not generally recog- 
nised.^ 

In regard to the fate of the crews of captured merchant- 
tnen, a distinction is to })e made according to whether, or 
not, a vessel has defended hersedf against a legitimate attack. 
In the lirst case, members of the crew become prisoners of 
war, for by legitimately taking part in the fighting they 
have become members of the armed forces of the enemy. ^ 
In tli(‘ second case, Article'*? 5 to 7 of Convention XL of the 
Second Peace Conferenc'c (‘iiacted the following rules ^ : 

(1) Such members of the crew as tire subjects of neutral 
States lUtiy not be made plisoner^ of war. 

(2) The captain and oflieers who tin* subjects >f neutral 
States may only be made prisont*rs if they refust* to give a 
promise in writing not to serve on an enemy ship while the 
war laslo. 

(3) 'Fhe captain, officers, and such members of the crew 
as ar(* enemy subjin^t'? may only be madi* i)risoners if they 
ri'fuse to gue a written promis<* not to engage, while hos- 
tilities last, in any servi(*e eonneeti^d with the operations of 
war. 


(1) The names of all the individuals retaining tlieir liberty 
under parole mu^t be notified by the captor to the enemy, 
wdio IS forbiddmi to t*mph)y them knowingly in any service 
pndiibited hy the parole 

Howewr, the j)rovision that nn'inbers of the civvv wdio 
were (‘nemy siibjeets might only be made prisoner'^ if they 
rofiiseil to give jiarole was facto modified by the practice 
followed during th<* First World War, according to which 
all enemy eivilians of military age couhl be prevented from 
returning home, and conld be interned. Accordingly, all 
tlH‘ Ix'lligerents interned tiie enemy crews of captured 
enemy merchaut -vessels. ^ 


(1814) h (Van<h at j> 131 HoA\e%fT. 
althoup^h k\\\y 4»puiu»i\ of stun .1, 
rarricrt h«* in a mmonf\ 

in thw rase, and Ins reraaik*! vore 
obiter ; see aNo opinitm of St<)r^ .1 
in The Sereide (1815) 0 ('ranch at 
p. 449, where, howover, ho wab 
again in a minority. 

' Vattol, lii. § 226, and (i’ F. 


Maitcn". n. 5 2S9 A*? rogards the 

tase of ('ipt.nn FrNatt bce 
J LSI. 

^ 'rhi** follows indirectly from 
Arln le 8 of (Convention XI. 

* Sec Inflow, § 201. 

* As to neutral nicmliers of such 
eiewH see H>de, § 773 (n.). 
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Deserters § 86. The privileges of members of armed forees cannot 
Smitors. claimed by members of tlio armed fomes of a belligerent 
who go over to the forces of the enemy and are afterwards 
captured by the former. They may be, and always are,' 
treated as criminals. The same apjdies to tiaitoj’ous sub- 
jects of a belligerent who, without having been members of 
his armed forces, fight in the armed forees of the enemy. 
Even if they appear under the protection of a liug of truce, 
deserters and traitors may be seized and ])unished.' 

VII 

ENEMY CHARACTEK 
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-Baty in Jundirnl Rmefc, 21 (1909), pp 1 11 Ojjpenlieirn in Iasu 
Q uartnly Renew, 25 (1909). pp. 372 381 l)f \jssilur, ihn{ , 31 (I9l5), 
pp. 289-208 -Baty in AJ., 15 (1921), pp. 198 231 and 331 108 in 

B.y„ 192:M021, pp. 00*77. 

On § 87, Since the belligerents, for the realisation of the 

cSIwLr purp*^' 'Iff* entitled to take many kiiuls of |neasure,s 

in general, against enemy persons and enemy proiHTty, it ,must l>c 
determined what persons and wliat property are vested with 
enemy character.' Now, it is, generally .speaking, correct 

• See bclu», § 222 ; Hall, § l!«i , Und Wuifar,, ^ 3<i. 
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to say that, whereas the subjec'ts of a belligerent and their 
property bear enemy character, the subjects of a neutral 
State and their property do not bear enemy character. This 
ritle has, however, imj)ortant exceptions. For under certain 
oireumstanc(*s and conditions enemy persons and the prop- 
erty of enemy siil)j(‘ots may not hear, and, on the other 
hand, subjects of a neutral State and their property may 
boar, enemy character. And it is even possible for a subject 
of a belligerent to bear for certain piirix)^'.*^ enemy charact^er 
as l)etween liimself and his home State. 

Tlie question of enemy character is, however, to a great 
extent unsettled, sijiee on many points connected with it 
no univ(*rsally recognised ruli‘s of IntcTiiatioiial Law are in 
existence. Before the First World War, British and *Vmerican 
courts had worked out a body of ])recise and clear rules, 
but the of other countries, and es])ecially of France, 

had followed differoni lines. The Second Hag\ie Conference 
of 1007 i)rodiiC(‘d three articles of minor imj)()rtanee on the 
matter (Articles 10, 17. ami IS of (’onveiition V.), which 
were accepted by all tlie signatory Pouer^ except Great 
Britain, uho, upon signing the Convention, entered a reser- 
vation against tliem. 1'be Declaration of London com- 
prised a number of iul(\s whieh, apart from two important 
points. otIer<‘fl a common basis for the practh*e of all mari- 
time States.^ But neither the Hague Conference i.or the 
Naval Conference of l^ondon reached a eompromise up' n the 
old controversies as to whether nationality exclusively, or 
dcanieile also, sliould didermine the neutral or enemy char- 
aeler of individuals and their go<»ds, and whether or not 
neutral vessels acipnre enemy cl\aracter by embarking in 
time of w^ar. with the permission of the enemy. uj)Ou sueli 
trade with the latter as was closed to them in lime of peace 
(Rule of 17i)()).- 

When the First \\\)rKl War broke out, tliesc* questions 

'At lifht it woulti hmn r>r>, ah transfer to a noutml 

th.it only thtj four urticlo'^ 57 tn W) llag, .and, Arlioic relating, 

of Chapter VI. hiwxUni ‘ Kneuy to fnn iMe rosiManoe to the right of 
Charartor ’ dfvalt with the Kuhjoot, wi-re also <’oncenie<i with 

but a clo'^er examination allows that character. 

Article «U], relating to a ceitain kuul 

of umieutral nervioe, Artule-n Tm and ' See Ulow, § ‘JSO. 
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were still open ; moreover, Great Britain and certain other 
belligerents had not ratified Hague Convention V., and no 
Power had ratified the Declaration of London. States fell 
back upon their divergent practices, and c\ en these under- 
went far-reaching changes under the stress of new circum- 
stances. The Second World War lent emphasi-s to these 
developments. ‘ 

For the consideration of enemy character in detail, it is 
convenient to distinguish between individuals, corporations, 
vessels, goods, the transfer of enemy vessels, and the transfer 
of goods in transitu at sea. 

Enemy § 88. The general rule with regard to individuals is that 
^ei^ter belligerents bear enemy character, vvherf'as 

dividuttla. subjects of neutral States do not. In this sense Artiele 16 
of Convention V. stipulated : ‘ The nationals of a State 
which is not taking part in the war are con-idered to be 
neutral.’ These neutral individuals can, however, lose their 
neutral character and acquire enemy character in several 
ciuscs, and subjects of the belligerents can in other c.iscs lose 
their enemy character : 

(1) Since relations of peace obtain between each of the 
belligerents and neutral States, the subject? of the latter 
can, by way of trade and otherwise, render many kinds of 
services to either belligerent without thendiy losing their 
neutral character. On the other band, if they cnti*r the 
armed forces of a belligerent, or do certain other things in 
his favour, or commit hostile aet.s agaiiust a bellig<*rent, 
they acquire enemy character. All measures which ari' 
allowed during war against enemy subjects are likewise 
allowed against such subjects of neutral Powers as have thus 
acquired enemy character. For instance, during the First 
World War hundreds of subjects of neutral Stete.s, who 
were fighting in the ranks of the belligerents, werq captured 
and retained as prisoners until the end of the .struggle. But 
such indiviiuals must not be more severely treated than 
enemy subjects, and, in especial, no punitive meliAures are 
allowed against them.® 

^ See l)t‘low, ^ 88. 

* Artitlp 17 of Conventiofi V. See above, § H2a. 
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Subjects of neutral States not inliabiting the territory 
of the enemy, or any territory militarily occupied bj^ him,^ 
do not, however, acquire enemy character by furnishing 
supplies or making loans to the enemy, provided the supplies 
do not come from the enemy territory, or any territory 
occupied by him.* 

Article 18(6) of Convention laid down a new rule® that 
subjects of neutral States who render services to the enemy 
in matters of polic<' and administration, likewise do not 
acquire enemy character. This provision must, however, 
be read with caution. It can only mean that such indi- 
viduals do not lose their neutral character to a greater degree 
than other subjects of neutral Stat(‘s resident on enemy 
territory ; it cannot mean that they an^ in every way to be 
considered au<l treated like subjects of neutral States not 
residing on enemy territory. 

The acts by which subjects of neutral Statert lose their 
neutral, and acquire enemy, character lU'cd not necessarily 
be committed after the outbreak of war. They can, even 
before the outbrejik of war, identify themscl\('s to such a 
degree with a foreign State that, with the outbreak of w^ar 
again.Ni that State, enemy character devohes u|Ym them 
ipso facto, unless they at once ‘<e\er their connection with 
such State. This, for instance, is the ease A\hen a foreign 
subj(*c*t, in time of peace, enlists in the armed fones of a 
State and continues to .serve after the outbreak of wm»‘ 

(2) From tlu* time when Intern. itional Law made its 
app<*arance down to our own day, uo diffeivnec nas been 
ma<le by a belligerent between tlie treatment accorded to 
subjects of the enemy and to subjects of neutral States 


* See Btntzrn liotfU {Thirty 

of Swfur) (ISl.'i) 9 (Yarnh 
191; Soott, aSO ; ami Hall, 

Sth o(i., p. (KU (n.). 

* Arti(U‘ is (rt) of ('ouviMition V 

* (ireat BtiCiin outoreii a roBtivu- 
tjou agam«t Artiolca 10, 17, ami IS 
of Convention V. ; moreover, 8he has 
not ratilied Convention V. Hut 
ArtidcH 1(5, 17, and 18(a) not 18(6) 
- ena<Scd only auoh rulca aa \%erc 
altraya customarily rpcogiiised, 


/f,s^ .Irtich 18 be inttrprtiui >0 <n to 
privtrit a bdiiyucnl from consuhnny 
of neutni} Stotts tnhabittny 
tki entmy countiy ns 'ufjurg en^my 
chatiuirr, Ditferent, however, ^8 
Artu'U* IS \ b), v^huh eroattnl *4 1 
entirely lu rule, for nobody had 
previouslj' doubteti that the members 
of the police force and the adminis- 
trative ofliciala of the enemy boro 
enemy character whether or not they 
were subjects of the enemy State. 
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inhabiting the enemy country. 'J'hus Grotius ^ toadies that 
foreigners must share the fate of the population living on 
enemy territory, and Bynkcrshoek ^ distinctly teaches that 
foreigners residing in enemy country bear enemy character. 
British ^ and American practice asserts, therefore, that 
foreigners, whether subjects of the belligerents or of neutral 
States, acquire enemy character by being domiciled (i.e. 
resident) in enemy country, because they have tliereby 
identified tliemselves with the enemy population, and eon- 
tributi' by paying taxes and the like, to the support of the 
enemy (Tuvernment. For this reason, all measures which 
may legitimately be taken against the ci\il po[)ulatifm of 
the enemy territory may likewise be tak(*n ag.unst them, 
unless they withdraw from the eountry. or are (‘Xjielleil 
therefrom. It must, howTVi^r, be remembered that they 
acquire enemy ehai<ieter in a .^^nse mul io a certain (Ugree 
only ; their enemy character is not so intensive as tluit of 
enemy subjects resid(Uit on enemy territory, SiK’h of them 
as are subjects of neutral States do not, therefore, lose the 
protection of their home State against arbitrary treatment 
inconsistent witli the law’s of war ^ : anil vsueh of tliern as 
are subjects of the otlu'r belligerent are handed o\er to the 
protection of the embassy of .i niMitral Pow'(t Tlowawer that 
may be, they are not exempt from requisitions and eontnbu- 
tmns , from tla^ rosti ictioiis winch an <»ccu])ant imposes upon 
the population in tho interest of the .saf<‘t y of his troops and 
the success of his military operations ; from j)unishment for 
hostile acts committed against the oceuj>cint ; or from being 
taken into captivity, if ex<*eptionally necessary. This treat- 
ment of foreigners resident on occupied enemy territory is 
generally recognised as legitimate by theor} and practice. 


* in r 4, 7. 

* Qua^JsUonr’t Juris jiubhci, i. c, 3 
tn fine. 

* 8eo The I^armopi/ (1800) 2 0 

Rob. 322; 7 Jnhonmi Kmihe. 

otberv'iflf^ kmtha (1854) Spinkn 12; 
The BaUica (1857) 11 Moorp, P.C. 
141. See below, § 90. 

^ As to the destruction of the 
property of foreign subjects in tbe 


courHc of Tnihtar\ opi rotjood agHinst 
jnHur) 4 ents see Ihe I.itzon Sugaf 
fiefivunj (Haim .1 J , 20 

(1926), p 391 , An final Uigtst, 1925- 
1926, Ca^e No 164. Soc a^o Kagletoo, 
The lie^tponnhihly of SlnieJi iw lnf(r- 
mUional Lav (1928), pp 138-156, and 
Silvanie, ResfHmsibtUty of States for 
Arh of ( nturressful Insurgents (1039). 

* 8ce Albrecht, Reguisitionen von 
neulralem hnaieigenlhufrit etc, ( 1012 ), 
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(3) Since enemy subjects who reside in neutral countries, 
or are allowed to remain resident on the territory of the 
other belligerent, have to a great extent identified them- 
selves with the local popuhation and are not under the 
territorial supremacy of tlie enemy, they lost their enemy 
eliaracter according to the British and American practice 
which prevailed before the First World Ward although accord- 
ing tt> French practice they did not. a difference which bore 
upon many points, especially upon the character of goods.^ 

During the First World War, houever, flreat Britain 
abandoiu'd her former practice in man\ resjjects. As regards 
enemy siibjects n'sident in neutral Stale>. the Trading with 
the Knomy (Extension of Powers) Act, lOloA authorised 
His Maj('sty by proclamation to ])rohi})it all perst os in the 
Uuit(Hl Kingdom from tradii\g with any j»ersons in foreign 
countru'S whose enetny nationality or niemy as‘<onation made 
such prombitiou expedient, and constituted such trading 
the offence of trading with the (‘iiemy. Statutory lists (so- 

pp 13 Jd, and Hiivoh. I>u rnlthth* Till's (nnitptinn of ciH'mv 

StrUiDif iit i i(ffh cha'^ittet datid trurn th<* judgLn<.nt 

Staaten (IU14), pp di'.n of tin i I tf# s /Vi'fM in the on^e 

bnlow, § 170. lin Itali tn Ni.*uiralu\ nf Jlitnii/ mutn La 
lU*>;ulatK>iiM of llMS jirnMdt tliU in (lso2) 1 Vi^to\e Durerdy, 

< iihc of Ix'inliArdnn lit ID utial prupi rt \ llT t\hi(]i luni doun the rule that 
Hiid the othtukl preniiM s of lanlrd in utr.d "uhjtHt's itsiiljTi; in enemy 

diploinatii or poiisiilar leprc ‘sent it i\ « 's roiu.tr\ do i/ni liwe thtir Tieiilnil 

ate to he prtiltM led ho fir p.)‘'Sihle ehiritter, and « neni\ Mihjeots re 
(Artnle 47). Neutral tubjetts nnist in nnnnd ttMiiitru* not lose 

be allowed to lea\e if tht'ie uie no iheir enein\ (harattor. '^lu Frent h 
iinpoitaiit lea'.oTis w hn h iiuKe tin-. df i ree uf St pteniht r 1 , 103U. i elating 
iiTipo*'‘sihle { \rt n lo 4s) '1 ht prupt)sd, tt> the st ijm strxtion t»f t neni\ pro^K^rtv 

of (iormany, made at tin ond t\*Iml(H troni the oper Non of tho 
Hague ronferenee. to agiee up(*i. tle« lee einmn iiatioinilb or enemy 
tiihvd whiih vkoiild stipuhittil « «»rpnrations m .leutial (oin.tric^ un 

for a more favoiiiahle triMtinent of h>s thev are jiuludMi in the ‘ oftkial 

siihjot'ta of nentral States n^ideiit list of t*iiemies ' pnhii.shed by the 

on oc(iipu‘<i eneuu terri1oi\ was. MmistrN tif Ftweign Affairs See 
thoreft>ro, rejet led Not f‘^en Fiaint lUtrfup}^ Tot^ca v. Pesrhau'i Halloz, 
Huppoited tho (lennati ])roposds, Hetunl llAiuhnttada^rt . J tti Kpruth'm'* ^ 
although^ aeeording fo the Fiein h lP44h p 11 
eoneeption then prevailing, fonigneis 

remiling in enem\ eountr\ did not ' Se< Vht' Postilion t^770) Hav 
actiiniv enemj <harnt«r. ami the amlMirru't !2to, Tht Danofis 
(terinan pro]»esnlH wore onlv i h'gieal I ( llnb. '7 (ii ) . 7 I tnns (lSi+) 
eonsoquenie of it See (hiimr, \ s ('tanoh 
§144, who points out tint iluring 

the First World War Freneh trading ® ^ee below, § fHh 
with tho onem\ legislation abandoned 

thm eoneeption. * ^ '1^- 

VOL. n. 
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caiJed ‘ bJack lists ’) wore issued under this Aet, whioh 
proscribed .i large number of persons and firms in various 
States then ru'utr.ii '■ But trade with enemy subjects 
resident in neutral States whose names were not on these 
lists was jxot illegal ^ On (ho outbreak of the SiTond World 
War the Trading with the Knemy Aet, lOtlft,'’ provided 
a statutory detinition of ' eneinj ’ as meaning, with regard 
to individuals, any imii\idiial lesuhmt in eneniv terri- 
tory.’ « While the Aet thus .wlopled the eomtiioii law test 
of residence, it apparoiitly left aside the other common 
law test of comnieteial resideiue or of eaiijing on busi- 
ness '> However, this detimtion must be 'lead in con- 
junetion with (a) section 1 (3) of the Aet by winch ‘ ain 
reference m this section to an enemy shall be construed 
as including a reference to a prison acting on behalf of an 
enemy, and (b) the jirovision tliat the Boaid of Tiade 
may di/ect that any person specified m the order shall be 
deemed an enemy for the jmiposes of the \i t Smecssive 
black lists were issued during the war und, i the latter 

‘llalVT'"") ^ r expressly tlut no person 

shall 1« deemed an enemy for the s,,!,. that^he is 


As to dip coi>tro\pr^> 

With tlin Cnitod St,t(v Hc Pul 

fiX'"’ " ('‘‘‘fi)- ‘md 

aiKiNo S(.(Ptit,) ( md S.r,, 

liottPVPr, tlip »,ih 

the hmiiij (Chiiu, S,,ni, Pprax. <uid 
.uorocoo) Pro lamatiDii, I'D), 

(J^aiUj to %S, 3 J5 ,ui,l ( P( 
074 And v< not< on u,mnierii<l 
doniKilp ^ 00, lx low 

When thf [ mttd fetitei iiifirid 
thp war, she odoptnl ,i p„i„ y „„„ 
lar to the new British poln v S.. 

'* ^ «>‘h tt- i’m no 
\tt of 10J7. m A J , 12 (p)ls) 

.Siippl, p 27, (nirnrr, i ((( Ut, ltd' 
And s»p the sune, |?72 71, on th. 

American I. Kish ,oii ()„ the m< in 
mg of denir.n ’ as used m some 
rtatuUs of the I riitid hUh s m ri la 
tion to alien mem IPS see I mUd SM.s 

1943 45* (W No. 121. 


« A Mit fi \ f ,^s‘i s 2 
* IIh wt’ni sfttii n ilso (If tmtk as 

uwniv VI jt, *>r Siutrdifii of 

itnaiwitl, lli-Mipsh^ On 
in KM lit t.nhiu\, (spressMl in ||„ 
I'-l litlnliofl.iMlt But,,,, tl„ ( ,„t.d 
< »Us and other ( mint rns, to m, l„d. 
'll. Oooriim.m, of unmi Stilts 
'utliin the (oi.fpption of ,,xini.«, 

"ii 'mV » th th< Lmmti 

in ItorWl „r;/(l.M}) m,\],„iU,.„t 
t (J'llT). pp 10 2 i 

< Mio Vo I ""priim 

fZ I ' ".mm f./pmr 

ifon \i(nftu) (olnjttit (lOaP) h> Vs 
mh,o,<3 s „M/ , 1 , 

nd.d ,n Ptr, 1,1 „,o '.f.J,, 

loiirt, while it nae held that the 
qUMtion whether en.mv ocpiimMl 
*' ‘■'"n 

‘ .Vf P jsj 
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an enemy subject.^ At the same time French legifslation 
departed from the cxelu.sive test of nationality.^ 

§ 88a. There are no rules of International Law to deter- Enemy 
mine wlu'ther a ( orporation possesses enemy character.® The 
rapid development of joint-stock enterprises had taken little porations. 
account of warlike conditions, and the principle of com- 
pany law, tliat a eoi'poration is an entity distinct from its 
mom hers, had not yet come into serious conflict with them. 

British opinion was generally agreed, on the authority of 
Janf^on w Dricjontein Consolidated Mines that a corpora- 
tion incorporated in an enemy country had enemy character. 

But it was doubtful whether a corporation carrying on 
business''^ in an enemy country, but not incorporated there, 
also possessed enemy eliararter, and, further, whether a 
corporation neither inc'orporated nor carrying on business in 
an enemy country (ould under any circumstances acquire 
that character The lirst of these questions at oiK‘e arose 
in connection with trading wdth the enemy,® and early 
jirocLimations, after some confusion of thought, settled 
down to tli(* \iew that enemy character attached to com- 
panies ‘wherever incorporated, carrying on business m an 
enemy country, or in any territory for the timi being in 

‘ 'I in* (xprt'KMoii ‘ cnoTin jbo\(\ \<)1 i 2 PH (n ), and- Aoth 

wjH (Irlmui 111 tlk \uth th* ^perjal icfereiui to Ua Time of nar 

Kiienn Ai t, l‘o» in tin the bvlbnvjtig MfNair in B > 

ImjKirt, lAport, aiul ( Cowers 11*23 11*24. p]) H ol*, W .i’ UfxJnvrnnl 

(Dvfnuc) Vtl, l‘*21* (2 A 2 Oeo M lu, pp 15*) et seq.: 

0 (>!*, H S), ii-' nnamiij' (1) an m lu 7iatin}}aJtt^ 

(Iividiml vlio, not buri^: ntlui i aiait kt mpnx'i la umrre (1924); 
llntKh I ora llntish prottt ti d \ti<L-ijJ. 2‘*1 3a2 ; (inriKT, Pnze 

poraon. poss* tin* naiiunaht^ of a /./if/, Nos dT() JS3, Ooloiiilios, 51, 

State at wav ^vIth (o(m 1 Bntiin , M* . ^sl^. iHt pruahn Hcchte umi 

(2) a ImxIv tif ptisoTiK fonslituUd or im hn h n^iertraq, .3rd etl 

UK orpoj-atrd in, (tr inidi.T the 1 a>nf of, 1 1**20 pp 4t 19 51 . Ntnii)i('\er 
any moIi Stm m Z 1 , 12 (U*22 1<*2.1), pp. 2bl 275: 

* The Eroncli On rco of Soptomber l>oinkt* in \nncUt Ran* dr DroH 
1, 1039, delvried AH enemicii all pernonb JjdetnoUounI Prm, S (1911), pp. ()9, 
present or habiUially residing m I idinwi wind! au Quarterly, 

enemy territory and all enemy sub- 3 (IT'S!*), Xo 2 ; Hanna m ro/ww/na 
jeete interned m French tornton /«»/ Renat. 4.) (ll*lo;. p 301. See 
JJ) of Si'pti mbei 1 *)n tin otlu r .aNo i/od„ 43 (1943), p. 373, for a i ite 

hand, the (Jernmii Timliug nith the on rt»rpor‘tiona in exile 
Knein\ Act of 11*10, while not <\ * |l902j ' C. 4S1, at p. 197. 

eluding the test of nsidni(e,e\pnssU ^ As to the meaning of ‘naming 
retained that of nation.ilii,> See on Imwncss’ see (\ntral India Mtn- 
Donike, 07), ed., p. 36. v. !>oc. Lolomale Anversom 

■ For the literature on the [1920] I K B. 753. 
nationality of corporations see * See below, § 101. 
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hostile occupation ’ ^ The second question was earned to 
the House of Lords in the Davnler case,^ where it was laid 
down that a company assumes enemy character ‘ if its 
agent'? or tlic persons in de facto control of its affairs are 
resident iii an enemy country, oi, wherever resident, are 
adhering to the enemy or taking instructions from or acting 
under the control of enemies . The chaiactcr of individual 
shareholders cannot of itself affect the ihaiactei ol the com- 
pany ’ ^ The principle of the Daiwt/er ease was leaffirined 
in 19411 by the House of Lords, which held in the JSotftaiht 
case,* that a company incorporated in and ( outrolkd by 


^ Set MtNair, pp b2 bo, in<I the 
Proclanidtioii ol SiptcmlHi II PU4 
As to companies lotorporatol a tt iii 
tor> occupitd by tht Mitni) Sot 
Bthje de^ Mineo d Alju^trd \ 
Avoh Belgiaji Aqen<y - ^*11 

40y , tadral India Mthingiti \ Soc 
Coloniak inttrtfotse [1920J 1KB 
753, /n re DeuUche J>ank [19211 
2 Ch 39 lor an interesting mnov'i 
tion set the Dtiret isbued m October 
1939 !>> the Itdtral (oun<ii, 

aocording to \ihich a comp<iii> in 
corporated undt r the Ixwa of S\titz(*r 
land can, or^ applit ation, rfnnnf its 
seat of administration m case of \uir 
to an> place lu w hich the txovc rnment 
of S^vitzcrland mA\ ha^e its cuit 
The result of the Du ree was probtvbh 
that should JsoMUorland be otcupnd 
b\ enemv forces and should the Swiss 
(xovemxnent in conseqmnte remove 
its seat abrotd the corpoiitiuns m 
question would not iutonutu ill\ Ik 
come ‘ enemv subjet is in the int aning 
of the Act For the text of the Decree 
see Bulleixn de I Inslitut Jurxdtque 
iTiierncUiOTMl, 42 (1940), p 79 

* Daimler ( o Ltd v Continental 
Tyre and RMer (Oreat Britain) ( o 
Ltd [1916] 2 AC 307, and In re 
Bfid%»cheCo [\Cn\2Q\i ni rnglish 
courts have refused to ajiplj tb« 
Daimler principle in favour of <laim 
ants in pnze, though the)- have he Id it 
clearly applicabi in favour of the 
Crown The (Jlenroy |19t51 AC 
137 , The I rntoJi [1948] 1 All i: R 
421 

» At p 345 In The Poftna (1915) 
I B and CPC 276, the Prize 
Coort had reached a different con 


1 luHion But that th chu n was prmr 
to th( d(< ision nf tlu HoUso i>f 1 ords 
in th( Ihnmltr lasr Stt also the 
Vohtalh [19ll>| P 117 tan ought 
to Ik lilan not to ivuifuK the test ( f 
t neinv «. har u U i uf < or]>< >r \{ ions as 1 iid 
down m tin Duimhr c vst with the 
question r f n it i ni ilitv of < (irporatnuis 
Ihis pf mt IS bre ught out utv ch irh 
1\ Be k(tt in <rr tiH>i S rnty 17 
(19U) pp iSl lS7 Sti al-vo M irburg, 
'^tautsan jt h< right t uiU Jnmlluhtr 
CharacUr jurisiuchtr PerKonen (1927) 
and larnswortb 7 hi, Ut^idence an/i 
IhmtLik xf LoffH^ration^ (1919) In 
general there has been in the post 
vMii period I uiidtnc^ to rtgaitl th< 
contr<d lest as a transient mtasure 
f onditiotitd and justifnd bv reasons 
of natu n il Siff and the assumption 
that the tnomv nationalitv of sban 
hohUrs must affect the diarai Ur i id 
the pohev of tin lorponition '^co 
standard (kl i ompany fanler<* ( ase 
between tlu Hcpiratioii CominisHion 
ind the I nit#<l States li 1 , 1927, 
p J>0 AJ 22 (1928) p 4<n , 
Innual 1927 1929 ( isc No 

1)3, liken <t\ /ar/urde(bniub (.oun 
of Ta^satn n) ih / . Ciso No 15') In 
Sexrftary if Stnft ft r ( nnada v Both 
srhihf it was laid l>\ the Suyircmo 
(’ourt of Canndv in 1917 thU tin place 
of in< orporation was d( i mm ind that 
thcreloic a company incoi^iraUd in 
Hoihnd then oKupnd by ficrnmny, 
had c m rnv ( harac U r iiotwiihstanding 
the partial transfer of it 4 * fiinctiona 
abroad Annual Digest, 19«R) 

* fl94)j AC 203 See also The 
Glenroy 11945J A.C. 121. 
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directors resident in Holland, at that time under German 
occupation, had acquired enemy character. The Trading 
with the Enemy Act, 1939,^ adopted both the test of incor- 
poration and that of control. Keciion 2 of the Art included 
within the definition of enemy: (a) <iny body of persons 
(whcither corporate or uniucorporate), whatever its place of 
business, if and so long as the body i.s (‘ontrollcd by a 
person who is an (memy “ within the meaning of the Act,^ 
and (t) any body of j)ersoim constituted or incorporated in, 
or under the laws of, a State at war with Great Britain- 

The French courts, confronted with the same difficulty, 
held during the First World War that, in oixhn* to determine 
emmiy character, they had the right ‘ to go to the bottom 
ot things and ascertain wh(*tIuT the eonipanj^ was a French 
comi)any in reality or such only in appearance.’ ^ The 
Fn'U<;h He, of September 1. 1939, expressly adopted 
the tests lH)th of registration and t)f (‘onlrol.^ American prac- 
tice* during the Fir^t World War, while also attaching enemy 
charact<*r to (‘oin])dnies incorporated or carrying on business 
in an enemy eountry,^’ did md attribute such character to 
a compjiuy m^ither ineHir]K)rated nor doing business there. 

§ 89. The g(‘ueral ruh' before the h'irst World War with Enemy 
regard to vessels was tliat pnmn jack their character is deter- 
mined In^ their flag. Thi.^ Is still tin* test in the case of a 
vessel sailing und(T the enemy flag ' ; and whatevei ^lav be 


‘ 3 & a < \ 1. 1 S'*. M ii, 

“ Th(' ‘tMiLin) ’ rn.i\ Ut* ,v ImkIs of 
poptfin^. 

® Sco p. 37 1 

* ('nnsfrxt l.i'xJumhU Mtcd 

l)y (iarnor, 1 \'2 ( (uhtt 

p! I Hit; and Itaiui, HU,. 27 
( ni20), p oo. (\)ntru-l, 
howf'ver, Czar .Xiroin} ][., EuuchilK 
Ji(r,fr.,\ p U), The Fiamajn'iW ,H*uI . 
113, and t\ F^'nl. lAWMXZy thni., i. 

2(12, djsvnsM'd by Vor/jjl, § 2aS 
^ SimilttHy tlu) En*ii< ii OrdmanM^ 

of OctolMT ' 11144, whilt’ df-riniii^ us 
<'neiniew ‘ all citi/eiw of cneiu) States, 
regardlesa of their domic ile or hahitu.d 
I’OHidenci},’ maintamed at the f^anve 
time the territorial tc'td in as miieh .is 
it eoTwidered aa enemie!^ all inde nhuiU 
reaiding in the territory of an eiicuiv 


Mall The latter pro\isioii did not 
apph to ‘ citizens of .Ulied eountne,s, 
prisoner^ or deportees.’ 

® Seo ii 2 pi) of the American 
'I'nidnijj; with the Eiienn Act, 1017, 
and FntZ’Schvll: (o Haiineii Co. 
^nU71 lot S, 4o4, eitetl In 
(ttiriur, 1 . § 17)4. See aL'sO Mio/ip/ v. 
Scht ) Ur li n in o. ^ 101 7 ) 2 1 2 Fe\ I . SO, 

also eiled by (lamer. Hyde (n. § T0()) 
.ippciip) to reganl tlu 
the Daimht test as ‘ no abuse of a 
iKlligcreiit right.’ See also Norem r 
.1 ,/.. 24 pp. :U(h33i') 

' It tnaUes lo ditfei'enee that the 
owner is the subject of a neutral 
nondiltoral 8tate without a inantiine 
flag (ace Harceloiia Declaration of 
Vpnl 2(b H121, as to the right of a 
lion liiioT.il Slate to lia\e a maritime 
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the nationality of her owner — whetlier a subject of a neiitral 
State, or of cither belligerent— she bears enemy character. 
But to the converse proposition, namely, that an enemy- 
owned vessel which sails under a neutral flag bears neutral 
character, the following exceptions must be mentioned : 

(1) Even before the First World War, the flag of a neutral 
State was the deciding factor only when the vessel was 
legitimately sailing imder it ‘ ; should it be found that a 
vessel sailing under the flag of a certain neutral State had, 
according to the Municipal Law of sucli State, no right to 
fly the flag she showed, the real character of the vessel had 
to be determined in onler to decide whether or not she bore 
enemy character. 

(2) As was provided by Article 46 of the unratified 
Declaration of London ^ (which in this respect w'as in sub- 
stance declaratory of existing law'), a neutral mc^rchant- 
man acquired enemy cliaracter by taking a direct [lart in 
the hostilities,^ by being under the orders or control of an 
agent placed on board by the enemy Ciovernment, by being 
in the exclusive employment of the enemy Gov'ernmeiit. 
and by being at the* time e.\clusively intended (uther for 
the transport of troops or for the transmiss’on of intelli- 
gence for the enemy. The act by which a neutral vessel 
acquired enemy character need not necessarily have been 
committed after the outbreak of war, for slu' could, even 
before the outbreak of war, to such a degree identify herself 


flag, Treatj Strips No 2;», H)2‘l , 
AJ , \% (1923), pp 167 1()8), and 
that the vrsse) is, therefore, tom 
polled to fly the flag of a maritime 
State: if the Hag the \eahtl Hies 
be the enem> Hag, she bears encnij 
character Nor, if a \essLl flies an 
enemy flag, will she escape coiidem 
nation by being mortgaged to sub 
jeetfl of a non enemv State bee 
TA« Mant (ilaeser (1914) 1 B and 
C.P.C 38; (19141 P. 218, Thf Komul 
Hendrik F\8her j (1940) IJ H 16, 
The Christijph lov Zfr>oraam, i (1941) 
LLIl. 49. The British Pri/e Court 
disregards mortgage's and linns on 
enemy vessels, whu Ii accords with the 
praetiee of many other Prize Courts 
see Verzijl, §| 209-210 ; (lanicr. Prize 


fait \os 293 101, and ( olombov, 
b'l TO I5uf M Thf Pjim Knud 
[1041 J P 39 and [1942] A ( 607 with 
Hgiird to Hihage i laiins 

' S<e \er/ijl, 200 207 , (lanwr, 
Prt Lau , Nos 289 292 . Balladore 
Palbtri jip 275 2Hb , Runow, I he 
ItU of Iht Kationahty of a Vrrfhani 
4 (1937), pp 117153, (ienet, u 

pj) 663 HSO 

® bee below , ^ 110 

• Whether the crew ciif a neutral 
hbip taking a direct part (n hostilities 
can only be mado pnaonefs of war, or 
whethir they can be punfehcHl as war 
( timinals, docs not seem to be settled. 
Hehramm, Zlcw Prxsenrecht (1913)t p. 
358, adopts the second alternative 
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with a foreign State that, with the outbreak of war against 
such State, enemy character devolved upon her ipso facto, 
unless she severed her connection with it. This was, for 
instance, the position of a foreign merchantman whiclj in 
time of peace had been hired by a State for the transport 
of troops or ol war material, and continued to carry out her 
contract in spite of the outbreak of war.^ 

(3) As was provided by Article 63 of the unratified Declara- 
tion (here again declaratory of exi-,ting lau), a neutral mer- 
chantman acquired enemy character ipso facto by forcil)ly re- 
sisting the legitimate exercise of the right of visit and capture.^ 
(t) Accorcling to British praclict* adopted by America 
aiul daijan ® neutral men'hantmen lik(‘wise acquired enemy 
character if they violated the so-called Rule of l-.'i6‘ by 
engaging in time of war in a trade whit h the enemy prior 
to the war reservtsi exclusively for merchantmen sailing 
under bis own Hag. 'fhe unratilied Decl.iration of London 
neither rejected nor acc'eptcd this Rule of 1756. for Article 57 
stipulated expressly that this case nanained unsettled. 

(.5) Sonu' British and American authority e.xisted. even 
before the Fir.st World War, for y<‘i another exception to the 
rule of the conclusix enoss of a nenlial tlag lawfulh' Uown ; 
namely, that this test would gi\e way in so far as the owners 
of the vessel, or some of them, could be proved to haxe 
enemy character.'’ 


* In th(» vixbi' of Thf I\ou xhtruj, 
\vhich has lost its fonm r 
ancp, a J^ntish ju-'t tlio 

outlirruk of the Chino rlajiuiust War, 
w.i« hinnl b\ the t hlne^e (Jo\trii 
nienl to tianhport t hine‘«e si»Uluih 
anti ammunition to Koiea ?>he >Aas 
met in Korean waftus )>\ tin* Ja{nne‘'p 
rtoet, HtopjKHl, \i8itetl, anti oulenti 
to fttilow a Japanw tniiser. A1 
though the British c.iptAm vas 
ready to roniply, tlic (Miumm' on 
bnanl vtoulii noi allovs it. 'Hirre- 
upon the .lapamw opcuied lire and 
Hiink the \eflsel. As nt that time hos- 
tilities eould he eonnneneed without 
a previous declnratnm of war, the 
action uf the .lapane.se was in a< » orti- 
nnee with the rules of Iiiternatioiial 
l^aw. Hall, ^ 1 (rS* ; 'rakahashi, 
CMes on InUrmitionnl Law tiurimj 


th^ ( hxno Japniu \f or (hs‘ pp. 
27 ol , llell.ii ik ShoUrs, pp. 

^ Sei* Ixiuw, 122. an<l I’^all, $ 275 

.'sec Thi Monfari in Takaha^hi, 
p Ulllk ami Hiiist, n. p 4tK> On 
the othci liand. the Kussiaii vSupn mo 
l*n/e ( oil it Hjuteii the Rule of 175h 
in rhe Thni , si‘o Hurst, i p Ph 

* See § 2Stk ami Hig^^ms. 

ll or and iht Ptwnt* (ltU2), 

pp IhO I M2 

Sec Hall, § lt>S(n.); Holland. 
Pmr Lav\ ^ IM, No. 3 ; and the 
following la ' V ded by Hall, ^ lt>8 
(n.) : T/w Ai/,m (171H)) 2 0. Rob. 2.11 ; 
Thf Zuleinu (KSOD) I Acton 14; The 
Ivdystnt (lh54) 4 Spinks 54 ; The 
WilUam Jia^aiey (ISbd) 5 Wall. 377, 
Seoit. ; The NcAooner 
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However, Article 57 of the unratified Declaration of 
London (which makes the test of the lawful flag conclusive 
except in cast's of transfer from one Hag to another) was 
put into force ^ by Great Britain at the outbreak of war, 
and this for a time precluded any inquiry into the character 
of the owners of the vessel. France also put Article 57 into 
force ; but the jilans adopted by Germany for buying neutral 
vessels and sailing them under a neutral flag ^ soon convinced 
both Great Biitain and France that it must be abandoned. 
Accordingly, by Order in Council dated October 20, 1915, 
Great Britain abrogated this article, and declared that for 
the future British Priye Courts would follow the former 
British practice.® Fiance made a similar change of policy.* 
The British Pi'ize Court considered the character of a German- 
ow’ned vessel flying a British flag in the case of The iS7. 
Tudno,^ and a neutr.d flag in the ca.se of Th< IJambnrn,^ and 


Napoleon, Biatth 357 ^ce alfeo The 
I’roM Elizabeth (1M)3) 5 C Rob 2, at 
p t, and The /*ri?nu« (lHr)4) ^pinUs tS 
' As to the legal ojx ration iii 
British piize la^^ of the Order in 
(’ouiKil of August 20, 1014 [London 
Oazfile, August 21, 1014), ^vhl<h put 
the Declaratiun of London into forte 
viith cert^n inoflitif ations, mo Tht^ 
Pfotnn (191S) 3 B and ( Vi 127, 
flDlb] A.C 578 Ste also (varru r. 
Prize Jmu\ Xo. 281.* And *>€0 xSteaua 
R>mana Hocietnte Anonima BrW 
ymn, decided m 1931 b> an Tnited 
States pLstnet Court 2 IVtl Supp 
,303, Annual Digest, 1942, Suppl 
vol , ('ase No 144 

® t>ee the caset of the W agner ‘^hips 
{Afnerican TransatlavUc t oinpang, 
owners of the steamships Kankakee, 
Hocking, and ftniesee, v Ha Majejtiy h 
P rocurator General) (1017) rtporOd 
on appc'al in The Timfi of J«ih 
24, 1920), and Garner, i § 13,7 A 
German hnanfur in the winter of 
1914 and tht folloiiving \ear pur 
chased eleven neutral ships through 
neutral agent«, and marie an arrange 
ment througV these agents with 
Wagner, an AmerKan snbjMt of 
German origin, under which \\agn<r 
was to float an American company 
to aail the vessels And secure for 
them Ameriran registry Almost 
as soon as Amencan registry was 


obtanud, hov^evn, (in it nnlaiii 
and l^raiue (m*o «ibo\i) abandoiud 
Vrtule 57 of the Du hint ion of 
London, and ral of ibo ships were 
( aptured ami fondcn'icd heir g 
(Urrnan owiu d, though tUing the 
VinorKan Ihig 

iSee Garner, i 134, Prize Lau, 
Nos 275 27l», arul Vn-/ijl, 211 214 , 
and I fu Kara Uenu (1922) 91 
(IM') 195, 3 B and ( RC 1070. 
Ji ) , 1923 1924, p 187 (ship under 
Turki'ih, anil, latex, PerMian flag, 
Persian ovuitr with liirkish dorniciJe, 
ship eondemiRHl) 

* See Garner, tbui , who utes the 
Frinih case of The 11 illkomnif n, and 
compare Vrr/ijl, ^ 216, and ( olombos. 
§52 Artulc 20 of the hrmih In 
siiui tionh of 1934 di ribth as having 
enern> thaiacter an^ \ c sscl ( 1 ) whn. h 
llieft an enem\ Hag, (2) wlmlj is not 
eiititJed to fl\ the irein h or a neutral 
flag, (3) whiih has b<eo transferred 
from an enernj to a no^itral 11/kg in 
< ircurnatarn is justif\ ing jiei < apturo ; 

(4) whose ow ner has enen|;( chanieter, 

(5) which 18 Loiitrollid or operated for 
the benefit of an eneinjif State or a 
person having enenn ihniraiter. 

2 B. and W V. 273; 
lJ9ltl) P. 291. 

• (1917) 3 B. and V.VA\ 80, 379; 
[1918] 1*. 19; [1919] AG. 903. 
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it was held that ‘ it is a settled rule of prize law based on 
the principles upon which ])rize courts act, that they will 
])enetrate through and ht'yond forms and technicalities to 
the facts and realities. This . . . nutans that ... the owners 
are l)ound by the flag wliich they have chosen to adopt, 
but captors as against them are not so bound.’ ^ 

The following ruh\s a))[>ly to all neutral vessels which have 
acquired enemy characttT : (a) all enemy goods on board 

may be confiscated, (‘vim if, when they w'ere first shipped, 
the vessels witc neutral : (h) all goods on board will be 
presumed to be enemy goods, and the ow'ners of neutral 
gi>ods will liave to prov(‘ their neutral eliaracter ; (c) the 
rules con(*erning the sinking of iKuitial y)riz(‘S do niit apply, 
because tliese \essels an' now enemy \essels. 

§ 90. It is an cJd cu^tomai} rule - that all goods found Knemy 
on hoard an enemy UKuchantman are ])resumed to be enemy Character 
goods unh'ss the (‘•)ntrary is proved by neutral owners. It ^ 
is, further, geiUTalJy ^‘(*ognl'^ed that the enemy character 
of goods deiKuids upon the enemy character of their owners. 

As, however, no uni\ersally rec'ogniH'd rules exist as to the 
emmiy clmracter nf indniduals, there are no universally 
recognised rules to the (uiemy c haracler of good<i. The un- 
ratiticil Declaration ol lA»udon did not purport to lay dowm 
any, bi'caiisc tlu' Powers could not re<icli agreement, 

(1) Commercial IhmiaU ^ Since, according to British and 


^ 3 B rti»i C.P.C .\t p s3 . 
[llUh] r. at p -2 Sto Dinu's note 
in Wheaton, ^ lUO . ' 'I he Stat( nni>, 
if i( rhin>stN, hold tin* ship eont Luled 
hy the fad of lu\ing U'^ed the 
and papers she ha.*? knowin^th < arried. 
if that result is fft>oi.i})le to the 
intereda of the State. 'I hiH m \iMuall\ 
done in \o»r, and iiia> he done in peace 
It is simply the application to the 
inquiry of a rule of con(*luM\e pre^ 
sumption or eshpptJ a^'ain.st a part\. 
Whether it shall be enfooed depends 
on State ptiliey The vcsm*! ('iinnot 
claim the appin^ation of tho rule in 
its own favor.' jf laid in Tht 
I'mhut, 2 1 IM5U) All K K. 2)ti, that the 
eonseqneni e^ n\sullintf in ‘<ei/uro 
an<l condemnation - ~ of tlyini! the 
enemy flag could not bo a\oidcrl mi 


tlu croiind that the vessel in question 
w IN built foi tilt eiieni) in peace time 
undii (Hi'iioniR pivNNuro and placed 
umlti tlie tmnu tlag as the n^iult of 
‘‘111 h pro'^sun*. I’he decision to ucld 
to till pii^Nure ^^as \uluurar\ and 

IN not readied, it was lield, without 
a oiMiNider dion id the .idvantage'^ and 
diNidMuitak^f N iu\ol\ed. On iho case 
of /b <>!'/( «/t Man MV Odmer, 
i i r» 

' Sec Th* HuLiiHi d '*!'>} I B. and 
o C.C. Is8, and the Kronoh ease of 
The Potto (1015) Hji, 23 (1918). 
Juri^prmU , p (U>, and Gamer, i, 
§113. The nile was embodied in 
the unratitied Declaration of London. 

3 ‘ Commercial domicile ’ or ‘ tnwie 
domieilo ' is not necessarily the same 
as a man's ‘ civil domicile.’ Dicey 
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American practice, domicile in enemy country makes an 
individual bear enemy character,* all goods belonging ® to 
individuals domiciled in enemy country are enemy goods, 
and all goods belonging to individuals not resident in enemy 
country are, as a rule, not enemy goods. For this reason, 
goods belonging to enemy subjects residing in neutral 


(Conflict of Laws, 2nd ed., Appendix, 
note 7, p. 742) defines commercial 
dorajcUe as ‘ such a residence in a 
country ^or the purpose of trading; 
there as makes a person’s trade or 
business contribute to or form part of 
the resources of such country, and 
renders it, therefore, reasonable that 
his hostile, friendly, or neutral char- 
acter should be determined by refer- 
ence to the character of such country.’ 
See also Farnsi^orth, The Rtsuience 
and Dowxcile of CorporfUtons (1939), 
pp. 47-52, 125-147. The essentials 
of this domicile may diller v, hen 
it is sought to prove (a) a fnondlv 
or neutral domicile, or (6) a hustife 
domicile, (a) To enmUtute a fnendly 
or neufruf commercial domicile, resi- 
dence in a friendly or neutral (‘oimtry 
is essential ; mere non-rcsideuco in 
the enemy country will not siiffue 
(The Flamenco (1915) 1 B. and 
C.P.C. 509,* The Annad)er(j (191()) 

2 B. and C.P.C. 241 : The IJypaha 
[1917] P. 36; 2 B. and CM\C. 377). 
But this commercial domuile cannot 
be established by a residence in a 
country whe^^an 'the claimant and 
his fellow-subjects enjoy the privi- 
leges of extra-temtoriaiitv , f y, (’hum 
(The mzow (1915) 1 B.‘and C.P.C. 
528 ; 2'he Derfjitnyer (No. .f) (1 915) 

1 B. and C.P.(\ 643 ; The Kumaeuit 
(1915) i B. and C.P.C. (Kto; Hdii 
et Fxls V. f{.M. ProcuToi^tr General 
[1919] A.C. 968, 3 B. and (’.P.(‘. 
374). Bee Hall, § 168 (n.). On 
the other hand, (b) to constitute a 
^stile commercial domicile, residence 
in the enemy country is not essential, 
and such a domicile may be acquired 
either (i) by residence (The liarinmu 
(1800) 2 C. Ho’ 322 ; The HaUic'a 
(1857) 11 Moore P.f;. I4I), or (ii) 
by having a house of trade or branch 
in the enemy country' without per- 
sonal residence there (The Anglo- 
Mexican [1918] A.(;. 422; 3 B. and 
C.P.C. 24), at any rate as regards 


those goods winch the tiader owns 
by virhie of, and iii respect of, his 
trading in the enemy uniidr\ (The 
Lntzmr [I918J AC. 435 ; 3 B. and 
C.P.(\ 37). A Intstile lomimrcial 
dtmni lie can lie cifec ti\t ly abcindoned 
by promjit .u tion iijion tin* outbreak 
of war [The ] enus (18U) S Crarich 
253 , The Mnnhintjtiy ) 191(>) P 329 ; 

1 B. and ('’.P.C. 197, The LUizoiv, 
[l9lSj AC. 135. 3 B and C.P.C. 
37; ami m'c Nn/eJ Gold Minitui ( o, 
\\ floade [19011 2 K.B. M9) Se«* also 
Tht Glento}) [1015| A (’ 121. \mi see 
Tht Lubrajol , The Pamta |Jl)43J 
1 All K.K. 269 (in coniuction with the 
ti angler of cimnncicnl domuile to 
luiitral tciriton) and f hnnand v. 
b\irt>Uir i'(*)pimd\on (P.)13) 51 K. 
Supp 756, b(*th < ist‘s Ixviung on the 
stfttiiH of the socalhsl * eorpoiatioiH 
in exile ’ 


see partidiluK i valuable jirtii le b\ 
Lewis in li \ 1923 1921. pp. (>0-77, 

Se«‘ also earner, Pck* Law, Xoh, 
33n:UH; H.ity, y)]) 176 ls8 

* c, fni ex.rnjple, tlje definition 
of ‘ enemy ’ as ‘ [WTsorih and bodies 
of jiiTrioiis resident or earry mg mi 
busineh*, in any tountrv w it’ll whiih 
His Majisty is for the time being 
at war’ m tlie 'lia.lmg with tin 
Lnemv (Amcndnnnt) Art, 19)1 (5 
ttco \ ( 12), and the dflmitinn m 

the Aim in an 'Irading with the 
Knemy A* t of 1917. cited by (Jarimr, 
i. § ftl A British pi is(»ner of war in 
Cermanv is not an eiioiny alum • 
Vandyke \ ,\d(im^ 1 1912) 1 (’)i. 155. 

* The British Prize ( ouft does not 
rerognwe the Jaims of % i>|i*dgei‘. 
but has regard to the legal owner- 
ship of the goofls. q%f OdcHsa 
(1915) I'. 52; 1191b] A.C. 145; (1911) 
IB. and (\PC. l(i;i. and ep 

The (1915) I \l nmd c,p( 

288; [1916] P. 221. In ffM he ptedgoT > 
had last their right to rnleem, and had 
thereby cea^Kid to Ik) owners, 
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countries ^ do not, but goods belonging to subjects of neutral 
States residing in enemy country “ do, bear enemy char- 
acter ; even when they are the goods of a foreign consul 
residing in enemy country.* Further, the 
goods of subjects of one belligc^rent domiciled on the terri- 
tory of tlie other and allowed to rtuuain there after the out- 
break of war, acquire enemy character in the eyes of the 
former, but lose it (for the j)ur|)OhCs of prize law) in the eyes 
of the latter."* Again, the produce of an estate on enemy 
territory belonging to an absent neutral subject bears enemy 
character, for * nothing ^ can !)e more decided and fixed than 
the principle . . . that the possession of the s(»il does impress 
upon the owmer tlie character of the country, as f^v as the 
produce of that plantation is concerned . . . whatever the 
local residence of the o\vner may be/ Further, the property 
of a hou'-^(‘ ( r trade established in an enemy country by a 
neutral subject resident elsewhere likf wise bears enemy 
character, because the ouner lias a ‘commercial domicile ’ 
in enemy country.*’’ Lastly, and (‘onversely, the enem)*^ 
cliaraeter of proj>erty of an enemy subject domiciled in 
enemy territon' is unaffected by tlie fact tluit he has a 
house of trade in a neutral State." ^ 

(2) Xationality, On the other hand, according to the 
practice of France and many other Kuropean States, the 
nationality of the owner of the good- is exelusivf Iv the 
deciding factor, and it does not matter where he rc-jides. 
Hence only such goodvS on enemy merchantmen boar enemy 
elmraeter as belong to subjects of the enemy, whether they 
were residing on enemy or on neutral territory ; and all 
such goods on enemy merchantmen avS belong to subjects 


’ The Poshli<m (1771)) II ami 
Marriot, 215; Tfu Jhtnous (]se2) I 
(.’ Rob. 25."» (u.). 

* Thf Haliica (1857) 11 Mooie 

p.r. Ul. 

* The huiian ('huf (IsOl) II C. 
Rob. 12. 

* The Vtnus (1814) S Oanch 253 

* From tho of Sir 

William Si'oU u\ the oa8c of Th^ 
Pfioenix (1803) 5 Rob. 41 ; soc 
al«o The AHurian (1910) 2 B. and 
C.RC, 202; ll91«i P. 150, Thirty 


}iinf{(hta(h of Sugar \ Iloyl* {^imUen 
\ (lSl.>) V> ('raiuh 191 ; Scatt. 

('ast6. bM> 

^ Tfix Anglo-Mejctcon and The 
iMknw (1917) 3 B. and C.P.C. 24, 
37; [1918 1 AC. 422 and 435. S-.' 

also tho oi cjvses of The Portland 
{myO) 3 Hob. 41 ; TAf Jonge 
Khumna (1893) 5 C. Rob. 297 ; The 
Fnundechaft (1819) 4 Wheaton 105. 

’ Tht Clan Grant (1915) 1 B. and 
C.P r. 272. 
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of neutral States do not bear enemy character, whether 
those subjects reside on neutral or on enemy country. ^ 
Tranrfer § 91. The question of the traiusfer® of enemy vessels to 
subjects of neutral States, either shortly before or during 
war, forms part of the larger question of enemy character ; 
for the point to be decided is whether such transfer ® divests 
these vessels of their enemy character. It is obvious that, 
if it does, owners of enemy merchantmen can evade the 
danger of having their property seized and confiscated by 
selling their vessels to subjects of neutral States, liefore 
the Naval Conference of London of 11M)S-19U9, the maritime 
Powers had not agreed upon common riih's concerning this 
subject. According to Prench * practice, no tran.sfcr of 
enemy vessels to neutrals after the outbreak of war coidd 
be recognised, and a vessel thus transferred rctametl enemy 
character ; but any legitimate tran.sfer anb rior to the 
outbreak of war did give neutral character to a vessel. 
According to British and American practice.^ on the other 
hand, enemy ve8.scls could be transferred to a neutral Hag, 
before or after the outbreak of war, and lost' thereby their 
enemy character, provided that the transfer took })tace bona 
fide,^ w’as'not effected either in a blockadeil port ' or while 
the vessel was in transitu,* and tlnit the vendor did not 


^ Soe the French cases of Le Hardy 
Mntre La VoUigeante (1802) and //a 
Paix (1803) 1 Pistoyo ©t Duverdy 
321 and 480; Le Joan (1870); Le 
Nicolad^{W\); Le TJutha mil); 
Le Laura- Louise (1871)' Barboux 
101, 108, 110, no. Diuini/ the Fii.t 
World War, France for the most 
part followed her practice prevaibng 
before the war. As to her practice 
in 1939 see above. See also Ver«jl, 
§1 281-285. Ap to German practice 
during the Fir''! World War see Thf 
Kediri (1919), Entschfidvngen, ii. 275. 

* This subject is fully disousse^l by 
Garner, i. §5 12M38, and Prize Law, 
Nos. 302-326; Verzijl, §§ 217-233; 
Colombos, §§ 77-89; Genet, §§ 247- 
252 ; and in Harvaird Research (1939), 
pp. 681-689. See also Santo‘S Nufioz 
m Rfvista Anfentina dr. dererho inter- 
nacmnal, in. (19-11) pp. -189-513. 

> See Holland. Prize Law, 1 19 ; 


Hall, §171; Twi«!^, ii. §§ 162 163; 
Philliuiore, in. § lM> ; k, Xo*>. 

178-lSO ; Faiichillc, §§ 1385 1,388 ( 1) ; 
Dupuirt, Nos. 117 129, and (herre, 
No.s. 62-66. 

^ Scp Dupuis, No 97 ; (lamer, i. 
§§ 126-127. 

^ (iarner, i. §§ 127-128. 

« The Vigihntm (1798) 1 ('. Hob. 
I ; The Haltica (ls57) 11 IbMUC V.i\ 
141 ; The Bemio Edenger (IS99) 176 
U.S. 568. 

’ Th^ General Hatmlton (1805) 6 
C. Rob. 61. 

* The moment a vchscI transferred 
?M transitu reatbea a port where the 
new owner take? pofWii(*HSi<)n of her, 
the voyage of the vessel is considered 
to have terminated : The Yrow Mar- 
gareiha (1799) 1 C. liob. 336; Ths. 
Jan Ftfyierick (1804) 5 C. Rob. 128. 
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retain an interest in the vessel, or any right to recover or 
repurchase tlie vessel after the war.^ 

Clear and decisive rules concerning the transfer of enemy 
vessels, which distinguished bet^^cen transfer to a neutral 
flag before and offer the outbreak of hostilities, were laid down 
in the unratified J^eclaration of London.- 

(1) Transfers before outbreak of war.- - According to Article 

55, the transfer of an em^my vessel to a neutral flag, if effected 
before the outl)reak of liostilities, was to be valid, unless the 
caj)tor was able to prove that it w%as made in order to avoid 
capture. However, if the bill f)f sale was not on board, and 
the transfer was effected less than sixty days before the 
outbreak of hosliliti(‘s, it uas to be presumed to be void 
unless the vessel eould prove tluit it was not effected in order 
to avoid capture. To pro\ide commerce with a guarantee 
that a trai'^h hould not easily be treated as void on the 
ground that it was effected to evade rapture, it was stipu- 
lated that, if the transfer was eff<Tt<‘d more than thirty days 
before tlie outbreak of liostilities, there w’as to be an absolute 
pn‘8umption of its validity, pro\idcd Ihct it was uncon- 
ditional, compl(‘te, and in oonfornuly with the laws of the 
countries eoncerned, and that neither the control* of, nor 
the profits arising from, the t»m})loyment of the vessel 
remained in the same hands as before the transfer. But 
even in this case a vessel was to be sus]>crt if the trarsfer 
took place less than sixty days before the outbreak of hos- 
tilities, and her bill of sale was not on board. Hence she 
might be seized and brought into a port for investigation 
by a prize court, and could not claim damages for the cap- 
ture, even if the Court reloaseil her. 

(2) Transfers after outbriak of war. — According to Article 

56, the transfer of an eiuuny vessel to a neutral flag after the 
outbreak of hostilities was to be tvid unless the owner could 
prove that the transfer was not made in order to avoid 
capture Moreover, tJiere was to be ai> irrebuttable pre- 
sumption that the transfer was void if it had been made 
in a blockaded port, or wdiilc the vessel was in transitu, or 

' Th€8fchjfaeM^hmMern{\m)^\V.KohA0()i The Jemmy {\m) 4 C. lU)b.3l. 

* Articles 55 aud 55. 
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if a right to repurchase or recover the vessel was reserved to 
the vendor, or if the requirements of the Municipal Law 
governing the right to fly the flag under which the vessel 
was sailing had not been fulfilled. 

The Italian courts acted upon the articles of the un- 
ratified Declaration during the Turco-Italian War, and 
condemned the two sailing vessels Vasilio,^ and Ag/itos 
Oonjhios, originally Turkish, but sold after the outbreak of 
war to a Greek subject, and registered under the Greek 
flag.^ 

Agabi, at the outbreak of the First World W'ar, (Jreat 
Britain, France, and Rtissia determined to gi\ e eifect to 
articles,^ and the important case of The Dacia was decided 
in accordance with them by the French Prize Court. The 
Dacia was purchased after the outbreak of war from a 
German company by an American citizen, while she was 
lying in an American port, and was admitted to American 
registry, the United States being then neutral. She was 
captured by a French cruiser on the w^ay to Hotterdain, and 
condemned. The Court held, treating Ai tide 50 as binding 
upon it, that the claimant had failed to establish that the 
transfer# was not made to avoid capture.^ Later, however, 
France reverted to her traditional rule of the absolute 


See Garner, i § 129 (n ) 

^ For a Bntiali case where an 
attempt had been ma<le to transfer a 
German \ easel to the British flag 
while 1 71 iraiisUu just before the out- 
break of war between Great Britain 
and Germany see The Tommt (1914) 
1 B. and C.P.C. 16; [1914] P, 251. 
See also the Canadian case of The 
BdUu (1914) 1 B. and C P.C 95, 
and the Frencli case of TJte (Jolonia 
in F.G., 22 (1915), Jurisprudence, pp, 
45-47, Gamer, i, § 123, and Vemjl, 
§ 221. See especially the cases of 
Eugenia ou Ijombarda m FauchiUe, 
Jut, t(al f p, 471, and Atlanta ou 
Etella Polare, i^id., § 435. See also 
the case of Souhl ez-Corcovado (the 
transfer of a German vessel to an 
Ottoman subject aftec the armistice 
between Turkey and France) in 
R.CI,t 27 (1920), Jurisprudence, p, 60, 
end Verasijl, § 222. 


• See R.G , 22 (1915), JunHprii 
dence, p 83, A J , 9 (1915), p 1015 
and Hcmlnck, Life and Letters of 
ir. //. Page, i. p 392, and (Jamer, i 
§§ 126, 131-133 Compare 2’Ac Edna 
[1921] 1 AC 736, 3 B and CPC* 
926. See also Garner, i. §§124 
126, 132*133, 136, 138, who discusses 
the points raised, and mentions the 
coses of The Jirxndilla, Ptaturia, and 
Peirolxte, the German case of The 
Pass of Ralmaha, and abortive nego 
tiations between (''hile and Great 
Britain for the recognition of the 
vahdity of the transfer td the Chilean 
flag of German vessels which the 
Chilean Government desired to pur- 
chase. Later in the wat, when the 
shortage of shipping became acute. 
Great Britain raised no objection to 
the transfer of an enemy voMsel to 
the American flag. See Gamer, i 
§ 136 (n.) 
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invalidity of transfers into neutral ownership effected after 
outbreak of war,^ 

1 ho rules and practices so far considered in this section 
relate only to the transfer of private enemy vessels ; they do 
not apply to the transfer by a belligerent State to a neutral 
of one ot his men-of-war with a voew' to escaping capture. 

The question whether a war-vessel could thus divest itself of 
enemy character arose during the First World War, wlien two 
(iernian cruisers, Ooihen and Breslau, unable to escajic from 
the Mediterranean, ran u]) the Dardanelles to Constantinople, 
and w'ere ther(‘ reported to liavc been sold to Turkey, then 
iKMitral.^ \ (\ssels so translerred by a belligerent to a neutral 
subject had come betore the Ihatisli’^ and American* Prize 
Courts in older wars and had Iksmi condemned, on the 
ground that a belligerent war-\essel (‘annot put off its 
(uifuny charpct(*r during a war. 

§ 02. T"h(‘ transfer of (*nemv goods on enemy vessels like- Tranbf<*r 
wuse forms part of the larger subject of enemy character, 
for the questioji here also is whetlicr such a transfer divests 
llu‘se goods of their enemy eharacter,® and there w'as like- 
wise no unanimous practice among the maritime States 
when the Naval Confon'nce ni(‘t in London in 19(^8-1909.^ 


^ Set' Th fx 1 \rg\ma in 

ll 2S (IC-I), J uiuprudaKf, p. la. 

* S<Hj below, § 341) \ri.). 

“ Ty MirtftiiL (IK07) b C. Kob. 
39b. 

‘ Sop The deorgm (Ihbs] 7 Wall. 
32, and Oarncr, i ^ 139, albo 
ritps the Anicriraii cat-o of The Etta 
(iSGt) 25 Fed. Caw'S No 15, p. GO. 

* See Hall, §172; Tmi.s, i, §§ H>2' 

103; Phillimorp, ni. ♦ 

Dupuis, Noa. 141-149, and Uuern* 
Hob. 08-73; lloerk, Nos. 182, 1S3 ; 
Vcrzijl, 247 289 

* The unratiiitHl Dtalaration of 
l/ondon pro\ided by Artiolo 60 that 
enemy gooda on boanl an oneniy 
I’ossol rt'tainwl their piioniy character 
until they reached their deatination, 
notwithftUkndmg any traiiafor elfooUxl 
after the outbreak of hostilities while 
the goods wore »h transitu. Such 
goods might therefore be confiscated, 


although iho) had lx. enfold Jrt 
to Hubjn ts of neutral States. A 
special rule was pro\ided for the 
cas* of an eneun lunsignee f gr'ods 
on board an enemy vessel bt immg 
bankrupt while tin* gornis were i/i 
irati,\itv In a number of eounlnce 
(ireat Biitain is one of them, see 5} 4 4 
of the Sale of (ioods .‘Vet, 1893 (56 ^ 
r>7 \ let c 71) an unpaid \endor has, 
in the e\mt of tlie bankruptcy of the 
buvei, a lecogniBcd legal right to 
recover sueh goods as ha\e already 
lieeoTiu the proper! \ of the hujer, 
Imt ha^e not jet n'aelu'd him (right 
of stoppage i« For thix 

n'ason, Article 69 supiilated that if, 
prior to the oapturt', the neutral eoi 
signor excr'’'''ed, on the banknipti ' 
i;f the cnou cont^ignee, his right 
of stoppage 111 frniwdii, the goods 
regaiiunl their neutral ehanieter, and 
might not be ('onfiscale<l. Set' Verzjjl, 
§280; The Fehaana (1915) IJ. K. 
111. 418. 
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British and American practice has always refused to recog- 
nise a sale after the outbreak of imr of goods in transitu if the 
vessel was captured before the neutral buyer had actually 
taken possession of the goods.^ On the other hand, it seems 
that French practice used to recognise such a sale in transitu, 
provided it could be proved to have been bona fide. ^ 

The following is believed to be a correct summary of the 
principal rules applicable by British Prize Courts in ileciding 
whether or not to condemn captured goods which have bt-en 
sold while in transitu on board British or allied or enemy 
vessels.® (i) If the sale takes place bona fide before, and 
without anticipation of, a war in which Grc'at Britain is a 
belligerent, then Municipal Law is applied t(t (h'terniine the 
question when the property in the goods passed, a question 
the solution of which will decide the further qiu'stion 
whether the ownership, and therefore the character, of the 
goods at the time of capture is enemy or not.* (ii) If. on 
the other hand, the goods are sold either before and in 
anticipation of such a war, or after the outbreak of sueh 
a war, then Prize Law is applie<l to the question when the 
property passed ; and Prize Law answers that question by 
saying Jhat (o) gootls consigned by an eneii^’ subject to 
a neutral subject do not usually ® become neutral property 
until actual delivery,® for ‘captors’ rights cannot bo defeated 

1 TU Jan Frederick (1804) 5 C. P. 71 ; 1 B. and C.P.('. 1.37; The 
Rob. 128; 7'ke Ann Oreen (1812) 1 I’tmhiw [lOlS] X.C 157; 2 B. and 
Galb8on 274. CAW. 189; Thf fJoUa [1917] AC. 

* See Boeck, No. 162; Diipiiid, 386; 2 U. and C.IM'. 358; TAf 

No. 142; Fanrhille, § 1389 (1). Xoulhfield |1917j AC. 31K> (n.) ; 1 B. 

’ It will be notirod that gome of and ('.P.O. 332; Tht I’nnz Adatbett 
the caaee to be cited relate to neutral [1917] A.C. 586 ; 3 B and C.P.C. 1 ; 
vesgoU; the quektiun may become Thi OrUrn (1920] \( 721, 'I'hi 

reloTant in their taae -for instanrc, <l<Minnn[Vm)\\' 166, Tlir (itniearn 
in applying the ‘doctrine of infeo- 11941) P. .">1. 'I ho Cerrnan Pri/o 
tion ’ {The Kronprinttesan ilargarUha Court', apply in tlio I'lnt lnntan( o the 
[1921] I A.C. 486 ; 3 B. and C.P.C. Miini'ip.il Law of the jior'ong in- 
803), or under the ‘ lleprmalg Orders ’ \oUed m the tr.uisai tion gi-e 'I’hr 
{The l/nited .Slo/eg f 1917] P. ,30 ; 2 B. hlla, Knt'^ehitdvnqen, ii, 60, and The 
and C.P.C. 390); but in the main I ir/oroi, , 2S1 , Wr/jjl, J 262. 
it does not apj ly to goods on board ‘ The iHngo [1919] P. 204 ; 3 B. 
neutral vessels, since, unless contra- and (.’.P.C. 439. 
band, they are exempt from capture. • The Hnllica (1857) 11 Moo. P.C. 
See also 'The (llenroi/ (No 2) |1944] 141 ; The. United .Stales [1917] P. 30; 

P-11. 2 B. and C.P.C. 390 ; The Kronprtn- 

* The Vrow Margaretha (1799) eeesan Margaretha and Other Ships 

1 C. Rob. 336 ; The Miramichi [1916] [1921] 1 A.C, 486; 3 B. and C.P.C. 803. 
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by a mero transfer of legal ownership by documents without 
actual delivery ’ ' ; and that (6) goods consigned by a neutral 
subject to an enemy subject are liable to condemnation, 
although by Municipal Law tlie prcjjjerty may still remain 
in the neutral consiguor.‘“ 


' 77mj Vniird Slates [19J7J P. at p. 
34 ; 2 B. and (\P.(\ at p, 31>3. 

2 The Sally (179,7) 3 (\ Bol,. 300 
(n.) ; and Bee The Talm Branch f 1019} 
A.C. 272 ; 3 B. and 241 

(where neutral proiw-rty vt'Hteil ui 


fiieiny urxlerwriters after capture, 
but before trial). On the whole 
subject of this iJi]M!j:rii)h see Veriijl, 
§§217-280; i.atner, /V?3e Law, Nos, 
:U9 37<» ; ,tud (’olorabuB. §§ 71-76. 
See ,iK<) The Marn f]94(ij, Ll. 

\\i\ (2nd) 221. 


II. 


r 



CHAPTER II 
THE OUTBREAK OF WAR 
I 

COMMENCEMENT OF WAR 

Grotius, iii. o. 3, §§ 5-14 — Bynkershoek, Qiumtionfs Jims puhhci, i. c. 2— 
Vattel, lii. §§ 61-65— Hall, § 123 — Westlake, ii. pp. 19-2S - IMiillimore, iii. 
§§ 51-66 — Twisa, ii. §§ 31-40—- Halleck, i. pp. 574'r>S() — Taylor, §§ ■l.),'>-450- - 
Moore, vii. §§ 1106-1108 -Walker, § 37--Hei'Hhey. Nos. 338.342--\\ barton, 
iii. §§ 333-335— Wheaton. § 297— Bluiitachli, §S 521-628- Heilter, § 120- 
Lue<ier in UoUztnAorff, 4, pp. 332-347 — (lareiH, § 80- Lis/.t, §57, A, i — 
Fauchille, §§ 1027-1038 — Despagnet, Nos. 513-516-“ Mengnhaf', iu". pp. 
(k4-84 — Pradier-Fodere, vi. Nos. 2671-2693 — Nys, lii. pp. 20-49- -kivier, 
II. pp. 220-228 — Calvo, iv. §§ 1809-1911 — Fiore, lii. Nos. 1272 1276, and 
Code^ Nos. 1427-1433— Martens, ii, § 109 — Pillet, pp. 61-72 ' Laurence, 
IPar, pp, 26-44 — Barclay, Problems^ pp. 53-58- Hipgin.s, ]ip. 202-205- - 
Holland, War, § 16, and Lectures, pp. 251-262“- ILo kuorili. vol. \i. pp. 166- 
170 — Lemonon, pp. 395-406 — Nippold, li. pp. 6-10 --(.’ruchaga, §§ 776-786-"- 
Suarez, §§ 34 8-351 —De Louter, ii. pp. 234-24 1- -Bolin, §§ 185-208 - 
Mcrignhac-lA^rnonon, i. 55-112 — Gemma, pp. 277-291- Hyde, ii. §§ 602- 
604 — iSfiaight, La/id, pp. 20-33 — Spaight, /lir, pp. 49-5*^'- Scott, ('on- 
ferences, pp. 516-522 — Aiiga, §§11-12 — Takahashi, pp. 1-25— Kunz, pp, 
38-40 — Land Warfare, §§ 8-10 — Sainte-(Toix, La dt^nration de guerre et 
ses effete immddials (1892) — Bniya-s, f)e la dadaralinn de guerre, rtr, 
(1899) — Tambaro, Uinizio della guerra et la 3'^ convenzianc delV Aja del 
1907 (1911) — Maurel, iJe la dMaralion de guerre (1907) - S(;nghiinoiirn. 
De la d^^claration de guerre 1 191 2)— vSteinlein, Die Form der KriegserUdrung 
(1917)— Brocher in H,L, 4 (1872), p. 400 — Feraud-Girand in HJ., 17 
(1885), p. 19 — Nagaoka in R.I., 2nd scr,, f», p. 47.5--HoliM in Annuairr, 
20 (1904), pp. 64-70™Ebren and Martens in R.(L, 11 (1904), pp. 133, 148- 
Diipuis in R.G., 13 (1906), pp. 725-735 — Stouell in AJ., 2 (1908), pp. 50- 
62 — Clavaglieri in Rivista, 2nd ser., 8 (1916), pp. 81-90 -Hudson in 
Harvard Law Review, 39 (1926), pp. 1020-1028-- Baty in A.J., 30 (1036), 
pp. 381-39S — W^ilson in /4.i8. Proceedings, 1938, pp. 106-1 19— Eagleton 
in A. J., 32 (1938), pp. 19-35. 

Com- § 93. According to the former practice, a coiu(ition of 
m^rof ‘'ould arise either through a declaration of war, or 
Wortn through a proclamation and manifesto by a Stato that it 

■ considensd itself at war with another State, or through one 
State committing hostile acts of force*, against ancAher State. 

History presents many instances of wars commenced in 
»o 
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one of these three ways. Although Grotius laid down the 
rule that a declaration of war is necessary for its com- 
mencement,^ tlie practice of States shows that this rule 
was not accepted, and many wars have taken place between 
the time of Grotius and our own without a previous ^ 
declaration of war. No doubt many writers,® following the 
example of Grotius, have asRcrtcd the existence of a rule 
that a declaration is necc^-^sciry fur tlie coiiirnoncement of 
war ; but, until the Second IVace Gonfcreiice of 1907, such 
a rule was saiietioned neither by custom nor by a general 
treaty of the Pov^ers. Moreover, many v\riters* distinctly 
approved of the practice ot the Powers. 

It v\as not asserted that a State was justified in opening 
hostilities without any preceding eonlhet. There can be 
no greater violation of tlu* Law of >Jations than for a State 
to begin fios* ‘Uties or to declare war in time of peace without 
juvvious controversy, and without having endeavoured to 
settle the eonlliet 1>\ negotiation.® But it negotiation had 
lu^en tried without success, a Stale did not ael treacherously 
by resorting to hostilities v\ithout a (le( laration of war, 
especially after diploinalie intercourse had been broken off.® 

^ in. T). lina, llnllaiid, lirazil, Yugoslavia, and 

* S<e Maui 1(0. lln^tiUtus nithvut iiun\ others, in other Mates, such 

h<>clauitutn of ({//r (issj) as thi 1 niU'd Mates, the right to 

•* iSce, foi lustaiKt, Nattd, iii dtelare ^ar re'>er\ed to the legis- 
^ 51 ; (’iilvo, n IdunU^hh. luturo o MiiUjiie-tui. ‘ycvilch, 

521 ; Fiort*. iij. Nos 12711275; Jfrotl constiiuhonml inf-^ iuJtorKii 
kelfter, ^ 120. (1033), pv 205 211; Miielli in 

* »St*o. foi in.staiut. R) nkei'-hork, Hmsia, 25 (1933), j>p. 3-23; Pella 

QuiwMwnej* Juris puhbct, i. c 2; m H G . 10 ^ 1933 ). pp. 4!5-424, for a 
KlOher, §23s; F. Martens, ^ 267 ; sui\e\ ot the Uw of the various 
Twiss, II. §35; Phillinioie, in. ^§51- oouiitrKs. SceaooMN §52;», p. 195, n.l. 
55 ; Hall, § 1 23. Article 1 of the French 1 .aw of July 11. 

‘ Sc<‘ above. § 3, where the lule 193s, on the general organisation of 
quoteti that lu^ State is allovuxl to the nation for time of war provided 
make use of ( oiiipulsnt' moans of that in the event of war a n^’ification 
settling differencefl before negotiation mu^t be sent to the I.a;ague ; for the 
hiis iH'en tried. ( omiimnication of September 5, 1939. 

* The question of conslitutionul announcing the war vuth Germany, 
limitations upon the GoNornment (»i see leagui of datums Monikly tium- 
a State m regaid to the right to ma^y, 1939, p. 317. On the position 
declare tvar is a question of Municipal m the I ^e<l States see Pntntv in 
Law and iiecsl not therefor© U' dis- yatiomll nnersxty Law 

cussed hon‘ in detail. In a numl»er reprinted ivs Senat^ Ooe., 70th l-on- 
of States the (\>n8titution provid*" gies^. l<t Session, No. 33. ^ 
for the neeesHitv of parliameiitary constitutional n^gulatioa of the com- 
approval of a dpclaration of war. petenoc to deolar** >Tar there niMt 
■aege Stotos include France, Argen- be distinguisbed constitutional limiU- 
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The rule, adopted by the First and Second Hague Con- 
ferences,^ that, far as circumstances allow, before npj)cal 
to arms recourse must be had to the good offices or mediation 
of friendly Powers, did not essentially alter matters, for the 
formula as far as circumstances allow, in praetice, leaves 
everything to the discretion of the Power bent on making w ar. 

The outbreak of war between Russia and Japan in 1904, 
through Japanese tor|)edo-boats attacking Russian men-of- 
war at Port Arthur before a formal declaration of war, 
caused a movement for the e8tablishm<‘nt of some written 
rules concerning the commencement of w'ar.'* The Second 
Hague Conference in 1907 took up the matter and j)rodueed 
Convention III. relative to the commencement of hostilities. 
That Convention is, as is shown below, of a distinctly 
limited scope. The failure to observe it does not render the 
war illegal ; neither does it take away from the hostilities 
thus commenced the character of war. Sub&equent to the 
acceptance, in the Covenant of the League and the Pact 
of Paris, of substantial limitations of the right to re>ort to 
war, the value of the Convention has sutfered a lurther 
diminution inasmuch as a number ol States, intent upon 
avoiding the formal appearance of a bleach of these obliga- 
tions, have adopted the practice of commencing hostilitie.s, 
indistinguishable from warlike ois'ratioiis, without actually 
declaring war. Thus the wars of llal\ with Abjssima in 
1935,® of Japan with (Jhina in 1937, of Cermany with 

ti<>n& upon the right to report to war, tionul and ur<‘ liahlo in puiiMhniPiit.’ 
Thus the lYeanible to the Fninh on the 

(Vinstitution of lays down that Mtch m 54 (I!>5(>), pp. 

the Frf^nch llqiiibljc ‘ will undertake ‘ Article 2 of ('oinention I. 
no war aiming at contjupst.’ Artich The InHtitutc of International 

11 of the Italian (’(institution of I’.UT Law. at its mroiing at (ihent in UK)fk 
provides as follow*>» : ‘ Italy repudiates adopted three prim iphM* according 
war as an instrument of attat'k upon to which viar Nhouid not be com 
the liberty of (dher peoples and as a uienced without either a dcf laration 
means of solving inti*rnational dia- of war or an ultimatum, and, m eithei 
putos.^ This IS al«o the indirect n'sult rase, delay suAk lent t<jf provide 
of Article 26 of \ lo German Feileral against treacherous surpr|he should 
Constitution (if 1949 which lays doi^n be allowed before the belligerent ha<l 
ae folhnvs : ‘ A(‘ts which are eahuJ- recourse to actual hostilities. See 
ated to disturb the friendly relations Annvaire, 21 (1906), p. 2S3, 
of nations and which have been com* * See above, § And see 

mitted with that object in view, m Wilson in 30(1936), pp. 80-83. 
particular with a view to waging a In August 1935, Abyssinia adhenyi to 
war of aggression, are unconsiitu- Hague Convention No. HI. 
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Poland in 1939, of RusHia with Finland in the same year, 
and of Japan with the United .States in 1941, opened without 
a formal declaration of war J 

tion ( 

§ 94. By Articlo 1 of Convoniiou III , ' Tho contracting War. 
Powers recognise that hostilitic's l>etween them must not 
commence without a })revioiLs and unequivocal warning, 
which shall take the form either of a declaration of war, 
giving reasons, or of an ultimatum with a conditional 
declaration of war/ ^ indictment of the major German 
war criminals before the International Military Tribunal at 
Nuremberg inchid<*d this provision <jf the Convention among 
the Treatic^s violated by (Jcrniany, and the Tribunal dulj’' 
look note of that aspect of tlu^ indictment. 

A dcchiration of w^ar is a communication bj’ one kState 
to another that the condition of peace between them has 
(*ome to 'Ml . lid aixl a condition of war has taken its place. 

Jn former times, declarations of war used to take place 
with greater or lesser solemnities^; but during the last 
fe\v centuries <dl those formalities have vanished, and 
nowadays it may tak(‘ place through a simple communica- 
tion.^ The only two conditions with whieli, according to 


1 In of tlmo Mar-* tlnnj Mate*? 
refrained, for vanou-i nufrons, from 
trefttinp; the fout<ht as war. "1 bn.s 
(ireat Untain did not reganl tlie 
Si no Japanese hosfilitiM in VXM af* 
eoiistihitinj; war (see below, ]). Jsn, 
n. 3). This was aKo the attitude of 
the I’nited Stiles with rctiaid both 
to the Siiio Japan(“»e and the IUisho- 
FinniNli h<)^^ ilitiitf Uul abo\e, 
§ o26. In easi like IIkw nientionc^l, 
of an nitual of wide dirnen- 

fiiona het\v<H‘n the arm(‘d fortes of two 
States Uie attitiule of third eountnes 
IS probably not of dec iso e importance 
for the lej^al iinalitieation of tht i oii> 
t(wt whu h,as betwi'cn the belligerents, 
must bo rrpanled a^s war for th< pur^ 
poses of International l*aw\ But it is 
not clear to what extent an undeci ired 
war of thifi nature iinpoHOS upon thini 
Rtatea tho obli^tationH of neutrality 
They may, if thev wish so, announce 
their neutrality and thuh hnnp into 
operation the" re.su)tinf; rights and 
obligationa. However, it is arguable 
that, in the absonce of such a.s-'Ump* 


turn of neutral status, they retain 
fieetlom of a(tion so 1' ng as either 
bolligiHni docs nut dcpri\e them of 
it In forniaU} lieolanng war upon 
his ad\ersarv 

® Higgins, p 1^8. As to Ml * actual 
moment of the coinmencemei ' of w'ar 
see Deak in A J.^ 2U (H)2t>), pp. 
002 515. 

’ See Coleman Phillipson, infer- 
naito'^al Latv ard Custom of *4n<'ieMf 
(riare and Homs, ii. 197-199, cit^jd 
bv Hvdc, 11 . § 002 (n.). 

'* Thus, on July 28, 1914, Austria- 
Hungary addressed a formal declara- 
tion of war to Serbia {CoUecied 
OipJomahc l}orumsnts (191.5), p. 44). 
On August 2. 1914, the German 
ambns.s.idor at St. Petcisburg handed 
a declaration of war to the Russian 
Foreign V ustcr {dnd,, p, 234). On 
August 3. .. 14. the German ombas- 
«adnr at Pans handed to tfio French 
Mini.sfer for Fonugn Affairs a letter 
alleging hostile acts by French forces, 
and stating that ‘ in the presence of 
these acts of aggression the Gejman 
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Article J, docJiiratioiis of war must com])ly, ^ire that they 
must be uumistakabJe and that thf^y must state tlu‘ reason 
for resort to arms* No delay l)et\\een the declaration and 
the actual commencement of hostilities is stipulated, and 
it is, therefore, possible for a PoMcr to open hostilities 
immediately after the communication of the declaration ot 
war to the enemy. ^ 

The importance of the declaration of uar, and the feet 
that according to Article 1 of Convention III. it must be 
luimistakablo and must state the reason for resort to arms, 
would seem to require a written document, which is to be 
handed over to the other party by an envoj . Further, 
the fact that Article 2 of Convention 111. expressU enacts 
that the notilication of the outbreak of war to neutrals 
may even be made by telegraph points the same way, for 
the conclusion is justified that the tleclaration of war 
stipulated as necessary by Article 1 may be made hy 
telegiaph. And if a tel<‘graph message is inadmissible, 
much more so aie telephone messages, and communications 
by w’ord of 

Empire considi'rct in a state States it annouruod th.it a state of 

of war Francts ’ p 240). war existed between fiance and 

On April 6, 1917, the Congress of Geiniany • Lmy up oj Monthly 

the United States p,isspd a joint Summary, 19il9, p 317 , the Frpnch 

re&olution declaring *that whereas Yelloir Hook {19 iH 1939) ^Kngli'»h 

Gerriaany had ‘ committed rtpeatecl translation), pp 331, 352. 

acts of war’ against the Unitcfl ^ Ihe sc\eiame of diplouiatie re- 
states, the state of war which had thus lations Inis sometimes takt n the place 

been thrust upon the United States of a declaration nf war Thus, m the 

was ‘therein formally dedaresl’ emirsi o( tin Kirst V\fiihl War thin' 

{A.J., 11 (1917), Siippl., p. 151), were foit} sfvrn casfh of (leclai\ti<»n 

and see Hudson in harvard Jaiw of war aivl tluiteen of mere 

Review, 39 (1920), pp. 1020-102S. s»\eraine ot (liplomatie r« lations, r // 

For a list of deelaratioiis of war betwcui PraiK i and Austria Hungary , 

during the h’lrst AVorld War see and hetw(<n th nnfin\ and Serbia 

CJarner, i. 20. S(^ also Opet m me /i? G , 25 (1<»23), p's5 ; und laszt, 

Strvpj), Horf., in pp 443-150. § 57, A, i 

^ The form of words used m a If States A and B are in allianie 
declaration of war is immaterial «o and A is at war with St^ite C, is H 

long as there is no doubt as to the at war wnth C ? For instance, when 

intention to deelare war. Although Italy dec l<ired war iipoi Austria- 

the communicatn'ii addressed by the Hnngary in 1915, did $ state of 

French Government to Ormany on war arise between Italy and Ger- 

September 3» 1939, did not m terms man> ? The German rmperial C’oiirt 

contain a » declaration of war— the answered this question in tie alhrma- 

form of words used referred to the tive-sco Valery m 43 (Hanet (1910), 

discharge of the French obligations pp. 405-415, and Garner, i. 5 26 (n 

to Poland— in its communications to I), Se© Hatschek, pp. 292-293, who 

the League of Nations and neutral takes the same view, and considors a 
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W(U‘, as between the belligerontH, is considered to have 
coiniuenced from the date of its declaration, although 
actual hostilities may not have been commenced until much 
later. On the other liand, as between the l)elligerents and 
neutrals, a war is not considcTC'd to have commenced until 
its outbreak luis la^en notified to the neutrals, or has other- 
wise become unmistakably known to them. For this reason, 
Article 2 oi' (V)nventio]) IIL enacts that the belligerents 
must at onee after tlie outbreak of war notify ^ the neutrals, 
even ii (udy by telegrajd), and that the state of war shall 
not take cllect witli regard to neutrals until after they have 
received notirication, miles-, it be established beyond doubt 
that tlu 7 w(‘re in f<ict aware of a state of war. 

§ Of). Tlie second form w'birh the unequivocal warning, uiti- 
provided for by Article 1 of Convention IIL, may take, 
is an ‘ ultiiuatuiu with a conditional declaration of w’ar.’ 
intiniatuiu - the tcclinieal teim for a written com- 
muni(‘ation by one State to anotlu'r wliicli ends amicable 
negotiations respecting a dilTerence. and formulate^, for the 
last time and categorically, the delnand^ to be fulfilled if 
other rneasurivs are to hv a\'erted. An ultimatum may be 
siiufde or qualified. It is .simple if it does not include an 
indication of th^ measures contemplated by tl/b Power 
sending it. It b qualijicd if it does indicate the measures 
eoutemplat(‘(l, whether tliey be retorsion, or reprisals, 
pacific blockade, (jccupatiou of a certain territory, war.^ 

(k*rlaration of -ttiir unnocos'-an ; ami >\hK’h broke out with (kMuany in 
<3iH> t'avii^;lien in ‘^ei., S<*pi ember iaijO was preceded by 

S (HUll), pp si din Pre.-^umablx the \\hat ma} hi- trilltMi a double British 
ruicH the same for all eo belluien iU'-, ultimatum. On Septemucr 1 a com. 
^\hether allies or merf*h a'^'-ouates muin«at)on ^^as sent to the German 
See Sirupp in Strupp, Wart., j. 7‘JO. (knernment informing it that unleas 
who disagrees witli Hats. hek. it A\aa prepan'd to suspend all aggres. 

* See below, § HOT. aetioii against Boland and to 

* See above, jj withdraw its forces from Polish 

® Thus, on August 4, 1911, the territory. Great Britain would fulfil 

British nnibnssailor at Berlin handed her obligations to Poland. On 
to the German Foieign Minister a September 3 at 9 a.m, the British 
written statement that, unless tier- ainha.s.Mador informeti the German 
many could give an ossurnnoe b> mid Government that unless an assurance 
night that she would pi o< ewl no further to that etieii I’eached the Bnr»sh 
with the violation of the Belgian Go\ernim In 11 a.m. a state of war 
frontier, the British Government felt would exist between tlie two countries 
bound ‘to take all steps m their as from that hour. No reply was 
power to uphold the neutmlity of received, and the German repre- 
Belgium * (C'c?/?€fW senUtne in Loudon was informed 

menf^r (1915), pp. 109’U2). The w'ar at that hour that a state of war 
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Now, Article I of Convention tll. provider for a qiialifunl 
ultimatum, for it must bo so worded tliai the rocipiemt can 
have no doubt about the eommencemerit of war in otuse 
he does not comply \>ith its demands. For this reason, if a 
State has sent a simple ultimatum to another, or a qualified 
ultimatum threatening a measure other than war, it is not, 
in ease of non eomplian(»e, justified in commencing hostilities 
at onc(' without a previous de<*liiration of war.^ So Italy sent 
a declaration of war to Turkey in 191 1, although an ultima- 
tum threalt ning the oc(mpation of Tripoli had jnvci tied it. 

Convention III. does not enact a minimum length of time 
w'hich an ultimatum must grant liefore the eoraraenee- 
ment of hostilities ; this period may, therefoiv. he only 
very short, as, for m.^tance, a mimbtu' of hours It is a 
violation of Tntf^rnational Law to send an ultimatum with- 
out previously ha\ing tried to settle a (liflen'ne(‘ h\ negotia- 
tion, or by any other method of pacific settlement to \vhi(*h a 
State has pledged itself by memhersJnp of United Nations 
or by some other treaty obligation, Tlie rnen^ threat, c*on- 
tained in the ultimatum, to resoit to war is probabl\ in itself 
a breach of the undertaking in wdiich a State lias renoumvd 
the right to n*sort to w^xr as an Instrument of national policy. 

The s^hte of war follow'ing an ultimatum niu>t liluwvise 
be notified to neutrals, fur Article 2 of f’on vent ion III. 
applies to this ckse also. Further, for the samr^ reason as 
in the case of a declaration of war, an ultimatum containing 
a conditional declaration of war must be communicatrd to 
the other party by a written document 

exiated bf^tween Great Bniain and Hili in 1./, IJ (Ws), pp ‘J-y) *H>7 
German}. See Sir X in'iiderHon’s The Untisli fl( t liratioi* ol ir on 
Final RciK)rt of Sepfrmber 20, 11130 * dripan on DuMiib^T S I <01 wan 
Grad. 6115, p 25. The French ulti- d fo be cIik to nr ts ot utiprn\ oKi d 

matum presented at noon expired at HKi^resMon (ummittcd !>> iipm in 
5 p.m. on September 3 Sec Asbeck, violation of Inttrn.itioiwil Jwiu ,ind 
Dan UUimatum tm tfujdernen } oi- ‘ paitn ularl> ol Artu It I of tin Tlnid 

kerrecht (1933j, pp. 66 88, for a H i;?ue rtiatm tt> the 

collection of alHmata in the last <.pemng ot liovtiljtits in|bs«nn)» as 
hundred years. See also Braun in ‘Japanese forces Mithoujt prcvionn 

Sirupp, BVG, 111 , pp. 1100 1106, and warning eithei m the foijn of a d, 

Frei, Du mllcen, chlhcke Wfriuvg den cltirntion of >vai or an xdtiinatnrn 
VlttmaluTnn with a londition.il diciaiatton of war 

had fttUvnptfd a landing on the loast 
* On the question whether there of Mala>.i ^ndhombt d Singapore ami 
was an ultimatum on the part of Hong Kong ’ fas quoted m ehun hill, 
Japan prior to her attack on Pearl The S((fyvd World War, III (U)50), 
Harbour on December 7, 1941, see p. 542) 
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§95a. The provisions of the tlaj^uo Convention in theUlti- 
matter of iiUimatiirn and tlie ncjoessity for a declaration of 
war must lx? read in the light both of the siibvsequent basic Prohibi- 
instrunionts relating to the limitation and the prohibition of 
the right of war and of what lias been said above in § 61 on 
Rules of Warfare in an Ilh^gal War. In so far as the Charter 
of the Unit<‘d Nations prohibits not only acts of force but 
also threats of force, the qiuistion arises as to the opt^ration, 
as between thi^ Meml)ers of the Unil^^nl Nations, of the 
provisions of the Hague ('oiuention in the matter of ulti- 
matum and, to some extent, of d(*elaration of war. If it is 
unlawful for Mcunbers of the Cnited Nations to threaten 
another State with th(‘ use of foret*, how eaii they yroperly 
l>e in a jiositiou to e(mi])ly with the obligation to issue an 
ultimatum prior t() resorting to war ( The correct answer 
is probably inal as betvpcn Members of the Tnited Nations 
these provisions of the Hague Coinamtion, although not 
directly eontlieting \sii.li the Charter, are substantially 
obsolete. rudoubtedl\ , situations are possible in which one 
Member of the United Nations may be I’^vfully engaged in 
hostilili(‘s against another Member, for instance, in the 
case of self-defence or in the eour.se of the collective^ enforce- 
ment of the Charter. Howev(u\ in the first cjise, which, in 
acoordanee with Article el of the Charier, can legitimately 
materialise only as tlu' rc.sult <^f an an -‘d attack, H ere is 
hardly room for an ultimatum. In the second cast-, the 
ultinuitum will lx* r(‘pla('(‘d by the numerous wairnings and 
resolutions jueceding the enforcement action under Chapter 
VII of the Charter.' Apart from tlieso contingencies, the 
very issue of an ultimatum, althougli in accordance with 
tlie Hague Regulations, would, in general, in itself constitute 
a violation of th(‘ Charter. A Member of the United Nations 
resorting to w^ar wdlhout a previous ultimatum and in breach 
of the (!harler W'ould be violating its obligations under two 
instruments. A M(mi))er of tlu* United Nations determiiwd 
to violate the (lharter by an unlawful recourse to wav miglit 
wish nevertheless to comply with its obligations under the 
Hague Conv(‘ntion in the matter of ultimatum-- although 
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it is not easy to fathom the reasons for such puiietiliousness, 
which is essentially piocedinal m nature, aceomjianying 
the breach of a fundamental obligation 
Similar considerations apply to the obligation, somewhat 
nominal, of Article 1 of (’onvention No Jll in tlie matter of 
declaration of war ^ 

Aot8 § 96 There is no doubt that m consequence of ('on 
III, recourse to hostilitus without a previous 
War declaration of war, or a qualified ultimatum, is forbidden 
But a war can nevcitlieless bieak out without thesi pie 
liminanes® A State might dilibeiatcK ordei hostilitus to 
1)0 commenced without a previous dularation ot wai or 
a qualified iiltiiiiatiini Thus it was held in the riiitod 
States in a senes of c.ises that the war betweim the rnited 
States of Anienca and Japan began not on Deunibii h 
1941, when Congret«s dedaied wai but on Decembei 7 witli 
the attack on Pearl Haiboui Fiiithd, the ainiid tones ot 
two States having a giuvance against oiu another might 
engage in hostilities without having bein aiithorisi d thmeto 
and without the respective (ioveniments ordiiing them to 
desist from fuither lio4ilities Again acts ot fone bv \v,u' 


' See at*n( , !) '14 

^ lurkov uiUidl th* >ir^t Uorlti 
War In bomi anlwitf. i |>4>rt 

Turkey hud not, howevrr ratihed 
Conventjon III In J939 Germain 
commenced the war aguinat Toland 
bj crossing thp frontier and liom 
bardmg mlhta^^ objectives from the 
air 

* Borfhard in 1 / U (1*U") 
p 621 See al^o }fil lift Ji mu* 
ance (n v /ifiirtio/i, ihi t p tHJ 
And str Honhinl in ( oluinhm I au 
Rn}eu 47 M947), pp 742 74 S ind 
th#» note in }aU law Jounnl^ % 
(1047), pp 74b 7)2 

In some fa the eoiiits < f the 
Unitf d States held that t htatc f f w ir 
docs not comt into being mf k Iv aa rht 
result of an actual attaik b\ the 
enemy, but is a condititm a<(<ptfd 
or rteognisfd b> the pftlitn il iiiith 
ont) of the govfrnmfiit whuh is 
attttck(Hl, wh(th»r through an atlual 
dew larailon of war or othf r a< ts r learK 
demonstrating such pt wition ’ Rai mfe 
V Rim Life Asmrawe ( o of i amda, 


(BUI) >7 I *^njip (2b \triuol 

*>/ Ibi ) (it \ 1 U » St ( 

iG ) II ^ \ J ulf (iff i I if Imui 

a (BUDibJ'Nl 122 \nuil 

Ih,^ f BUM'Ui (iif Nt bu 
/( 'uiau \ I ifth \lii( il hr* fit 
( (Ib|j) n , J' ^>(1 227 
\uhuaJ Jh{€d BUI lb| ) ( \t 
J<KI S(< on th< th r hand Stiuhts 
V \ ( ) uL I J*' If 'tUKin f ( (f 

(BU2j ilJ Mi'*> Jbb, wilt It tin 
di ath of i person in BUI as tin n Milt 
of in att n k h\ i Mibmannt it a tniw 
whtn th» liiittd '^litts MIS IK t at 
war Mis )jf M t> liiM ugultui fi tin 
war Sn \*u \*rh lift hmtr 

atfCf ( o \ Hfunutn (BHb) PiS B 
2d2bb, AJU BUT) p. b21 
(oiman Bn/i (’ urts m tin s^ond 
World \\ H In Id undoritilv tint ti 
St ite of Mir lutvvttn (nilnnanv vnd 
Nftrwav t\Ht(d tnun Afirii b, BUO, 

/ ' , IS from tin d it< of ^he torriian 
invasion and ol tin Norwegian resist 
arnetoit Ih decided b\ the 

Bn/o (Vmit at Hamlnirg ( hnuai 
IhgeffL BUd 1045. (’ase No 07) 
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of roprisalH, or during a pacific blockade or an intervention, 
might be forcibly resisted by the other party, hostilities 
breaking out in this way. 

It is certain that States whicli deliberately order the 
commeneement of hovstilities without a previous declaration 
of war or a quahlicd ultimatum commit an inteniational 
delinquency; but they are ne\ertlicles.s engaged in war. 
.Vgain. war is actually in e.xistencc if the other party forcibly 
resists ^ acts of force undertaken by a State by way of 
reprisals, or during a jiacific blockade, or an intervention. 
Now, in all these and similar cases, all the laws of warfare 
must find aiiplioation, for a war is still war in the eyes of 
International laiw, even though it has been illegally com- 
menced. or h.is automatically arisim from acts of force which 


were not intended to be acts of war. 

Howt't.i III it may l« , Article 2 of (Vmvention 111. also 
applus to warti wliich have so broken out. and the belli- 
gerents mu.st without delay send a notification to neutral 
Powers, ,so that tliese may be compelled to fulfil the duties 
of iieutraliU .- Neutral Si.ites must in 'his case likewise, 
even without notifie.itioii fulfil the duties of neutrality, if 


they are unmistakabl\ aware 

^ Atan\ latf if (bo n*Nis,tanf el's inatlt* 

btUttjtnmii, •'Ot' 'i > 

liiid Mrupp in Strupp, U <jrt , \ p 72i), 

^ F«)i .tn intt rpret tfnm «»t th it 
\ isiun ifv the iletision ot th< l*n>t 
t’oiirt of Mambiiiir >!n«n in I'Ml in 
tiiiMu-n of r/ii u //"/>/ iiihiini 

uu;f itur). No. 101 

‘ With rrg.ini to the moment “f 
tho outbrenk of w<ir the following 
dellnition Ini'* been Muggtvletl. *A 
state of \%ar ariiJOfi in International 
Law (a) at the moment, if am, sjkvi 
lied in a deelaralion of war, or {b) 
if none is upccihisl, then imnusliately 
upon the eornnuinu ation of a dulani- 
tion of war; or (r) upon the com 
miflmon of an act of force, under the 
authority of a State, which is done 
ammo belUgrrevuU^ or ^thu'h, Ixniig 
done sint ammo helltgerendi. but by 
way of repriHala, or intervention, ibe 
other State electa to regard as creat 
ing a state of w'ar, either by rt'iK'Ibng 
force by force or in some other ; 
retroaotivo eflfei’t being gi'on to this 


of llie outbreak of pro- 

«!e»tiuii. hO that the state of war 
an-sts on the coiinnissiou of the first 
,Vit uf forte ’ . ^ee McNair i GtoUus 
.^nrufp, 11 p. 45 " e also 

Iliimpf in Late 

Jituew. In pp 6SC-7ji. On 

the dcnmtioii of war 1>\ the English 
,iml Aineru’fin « ourts see Honan in 
I./ ‘U (I'MT). i>p fit- 058 8ce 
i1m» La^Uttm u. A J , 1^5 (llUl), pp. 
SJl ajl» 'I he tjOL^tion whether (,reat 
Biitam I'' at wii \Mth .iiiother coiintr\ 
i>,imt un‘\en't'd’A the pniKiple of t on- 
clusivenetss of the ‘statement of the 
Crown m for«»ign affairs • see voL i. 

101 (n.) and MtNaii, pp. 2 o. Ihe 
'suue applies to <’ie (pie^tieM whether 
ware\i'*t.'> between two fiireign States. 
S(H», howoM'i, for a slight qualifica- 
tion of tl pnncii>le both by the 
(’ouit and o\ the Foreign Umoe, 
li. (iK^f '^(1 ^ ^ ]\ohushi)ii I^at^ho 

of Kobe Hatiiham S,S. Go., Ltd., 
2 K.B. 5 U; [ 1938 ] 3 AH 
K K 8 th m winch the (’oiirt found, 
for the purpose of interpreting the 
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vided always that they do not deem their obligations and 
status of neutrality to be subject to overriding obligations 
of the Charter of the United Nations or to the implications 
of other treaties and instruments limiting or abolishing the 
right of war.’ 


II 

EFFECTS OF THE OUTBREAK OF WAR 

VatU'J, iii. §<53 — Hall, §§ \Ve.st.lakt\ ii. pp. 32-55 -Jjaurcnco, §§ 143- 

145 — l*hilliinore, hi. §§ <>7-91 -'rwWi;. ii. §§41-01- HalltM.‘k, i. pp. 5S<I-00S, 
and ii. pp. 124-141) -Walker, §§ 14-50 -Holland, LfctiircH^ pp. 203-2S5- - 
Kcith'd Wlieaton, pp. 040-072, 700-700- - Kci-Hbey, Mo.s. 343-350 Wharton, 
iii. §§ 330-337 '- -Wheaton. §§298-319 -Moort*, v. § 779. aiul vii. §§1135- 
1142-^ Hellter, §§ 121-123 — Luoder in UnUztmlorff, 4, pp. 347-302 Lih/.t, 
§57. A, ii., iii.-“ -Fanchille, Nos. 1044-1005 T)espugnet, Nos. 517- 
519' -Pradier-Fodere, vi. Nos. 2<»94-272U - Mi rigiihae, iii *., pp. 84-115 
-■■Nys. iii. pp, r>(>-70---Kivjor, ii. pp. 22S 327- (’al\o. iv. §§1911-1931 
Fioro, iii. Nos. 1290-1301, and CrnU ^ l ii. § 100 

■Hpaight, Land, pp. 25-33- Ariga, §§ 13-15 Takaha.-hi, pp. 2t>-8S 
l^Awrein e, II t/r, pjt. 45-55— darner, ii. §§ 27-37, .38-117, 141-1*3, lt')2 171. 
173-174- -(’ruchaga, §§ 789-797 -Siiaro/, §§352-357 Piolin, §§ 233-270 
Hack\v«jrth, vi, pp. IS3-259, 314-384 Strnpp, j>]». 170-183 

Hyde, ii. §§5*7-551, 005-023- -Balladf»rt‘ I’allien, })p. 30l-37<> Knn/, 
pp. 41-54' Ver/.ijl, §§ 344-382 and 504-570- -JSaintt'-( 'r<hx. A// duUna- 
tuw t/? (junre. f.t (fJtU iwnUdtah (1892), pp. niO-'iT'?- damnn't. La 
guerre et les traiit's (1909)-“Markovitch, Dps ejjt'fs df la guerre sur hs nmtrats 
entre particulieri (1912)- — Wehberg, pp. 194-200- Tiorehanl, §§ 10, 354 — 
Huberich, Jmw relating to Trading mth the Enemy (1918)-- C'ampl>c)I, Th^ 
Law of War and Coiiiracl ( 10 18) --Trotter, The Lav' of Cf>7}tr<u't during and 
after War (1914-1915) — Picciotto and W(/rt, The Treaty of Peace with 
Germany [Clames affecting Mercantile Law) (1919)“-Tfiay, Die jmvoten 
Herhle nnd Intcressen im Fi o'deMicrtnig (l!)l!0. i'l>- 302 272 Sj)in)ponlt»s. 
Answei'inng and I nieerneravg feindhcher Slaat'^angchorigrr (1922) Fisuln-r 
Williams, Chapters on ( 'urrent I ntrrnationul Law and the f.*nguc of Xatiov'* 
(1929), pp. ISvS-29K -Domke, Trading wfth Uw Enemy in W orJd War I! 
(1943), and The, Control of Alien Property (1947) W'ehlxT. Effect of ll'tir 
u}X)n CtmtrncU (2nri e<l., 1943)--- Higgin.s and (’oh>nibMH. §§501-517-- 
MeNair, i.-egal Effects of War {3rd eti., 1948, the leadintj troiilise on the 


term ‘ war ’ in a charterparty, that 
there was war l)etw(x*n (’hina and 
Japan in Mepitmilxir 1937 although 
Ihe Foreign ()iOee stated that His 
Majeety’fl Govemment ‘ arc not at 
present prepared to aay that in their 
view a state of war exists.' See, on 
tho other band^ Spanish (Jorernmtrd 
V. North of England Steamship 


(1938) 54 T.L.K. 852 for pit strict inter- 
pretation of the term ‘ blockade ’ in a 
commercial document, l^e Flkin in 
(Jlunei, m (1939), pp. I65-16S, for 
ctnnmcnt on hoth cuMci. And see 
Sfank'us V. A>ir York Life Insurance 
Co., referred tn below at p. 641. 

* See below, §§ 292o-292i. 
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»iil»jeot; cited an McNair) -INilitiw in Annvaire, 23 (1010), pp. 251-281, 
and 24 (1911), pp. 200-223 Beer and KlcinWlcr in Z./., 25 (1915), pp. 

321-338, and pp. .383-395- Aiidinet in 27 (1920), pp. 289-367— Hurst 
in a.y., 1921-1922, pp. 37 17 Beckett in Law Quarterly lteviev\ 29 
(iy2a), vp. bO 07 Kcolry in (hotiuA Society, 12 (1027), jip. 7-17~McNair 
in Hague Iheunt, 22 (1928) (n.), pp. 49(i-.'.10, and ibid., 59 (1937) (i.), 
pp. 527-581, and m Uim Quart, ili/ It,; u w, .50 (1940), pp. 173-207— Parry in 
Jf.Werw /.«!(• Heitor, 4 (19tl), pj,. 1(11 182 WiUon in A.J., .37 (1943), 
pp. ,‘{()4r). 

§ 97. Whilo affecting iunitral subjt^cis and Rtatea in many GcDeral 
ways, tho outhroak of war tellh chieHy and directly upon the 
relations hetw^^en th<‘ belligcTonth anrl between their re- break of 
speetive subj(*cts. It is not correct to maintain tliat all^**^* 
legal r(*lations bedwet^n !!)(* parlies thereto, and betwwn 
their subjects, disappear with the ()ut))reak of w'ar. War is 
not a o<)ndition of anareli\, indifferent or hostile to law, but 
subje(‘t to the limitation oi i)rohi])itioii of th(' right of war,^ 
a (‘ondition recognised and ruhal by Int(Tnational Law*, 
although it iinolves a ruptuie of peaceful relations betw’eon 
the bellig(‘rents, 

§98. The outl)re«dv of war at once causes the rupture Rupture 
of dijdomatic intercourse between the belligerents, if this 
has not already taken plae(‘. The res]>cetive diplomatic Inter- 
envoys are reealliMl and ask for their inussports, or receive 
them without an} j)n‘Vioiis request ; but they enjo\ their Consular 
privileges of inviolability and exterritoriality for the period 
of time requisite for leaving the country.- 

The oilieial residemi'^ of a departed envoy is, according 
to a u.sage,'* confided to tlu^ ])joteetion of another foreign 
envoy, and the archives, if left behind, an* placed under 
soals.^ Sometimes a member of the retinue of the departing 
envoy is left in (*harge, with the permission oi the local 
Government. 

’ Sue atvovc, § r>;i. liermdn]poflicial White Paper (seie 

* For the meidcnls fvltoTulin;^ the learner, i. § 32) that the Cerman 
duparturo of the chinoyh of tho Kmlwisw at St. Petersburg was 
various belligerents at tlic outbreak of urtvkeii by a mol) in August 191 1, 
the First World W’ar mu Oanier, i. As to tin u. uliacation of the seat . 

S§ 27-33. Ah to the departure of tlie the Au.sirmu . ^mluui to the Holy See 
Pritinh and Freneh aitibas^iulnrs from lu Home i^eo above, vol. i. § 390 (n.) 

IkTlui on SeptemlHT 4, 1939. .see Sir * See details in Garner, i. J 39 (a.), 

N. Henderson’s Final Ko}>ort ofSi^pt- ’ arrangements made at 

enUwT 2t), 1939 : Cmd. (>1 lo, <he outbreak oi the Iir^t World W ar 

* None tho le«i, it la ataU'd In a see (Janier, i. ^ 39. 
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With war, consular activity likewise conies to an end, 
and the con&ular archives arc left in cliarge of an einployd 
of the eousulabe, oi of the eoiisul of another State ^ But 
the que^tlon whether the consuls thtunselvis must be 
peimitted to leave aroused reenininatuin at tlie beginning 
of the First World War Several belligiuent States jire* 
vented enemy consuls from dejiarting,'^ and accused one 
anotlier of allowing them to suiTer considerable indignities ^ 
Effect on § 99 The doctrine \vas foinnudy held, and is even nowa- 
Treatics ]^y ^ ^vntcrs,^ that the outbreak ol war ipao 

facto cancels all treaties pre\iously concluded Ix'tween the 
belligerents, excepting only those eoiuludid especi.dl} for 
war. But the vast majority ot modiTii v\iiUrs on Inter- 
national Law ha\e abandoned this standpoint, .ind the 
opinion is pretty general that war bj no means annuls e\ery 
treaty But unanimity as to what tieatus are oi an* not 
cancelled by wai docs not (‘\isi.^ Neithei does a unifoim 

' Seeabo\e, \ol i M36 And slc rhanj;e was inadt Par) Papery 
Bouffinais, Lit consuls en Ump% dt Mist No S(IMK»} ( nul 7s >7 \ Nn\ 

gmrrfii ft lit pp H Is , \ork court h htl 1 rli il tin ( iilluc ik 

Meunitr, h nU mordufi du nn •tul of war do< •< not (i(pji\< tin (rnniv 
fw de ( P)44) , Ivous-^t Ml State <»f tlu oulmaiN juii^'cli tional 

in It 0 , (PM.n, ])p ’lUS'ill, imniumtn‘< \ Ihoiftmin 

Dollot, ibui , 4b (PHS), pp lO'i \atuitial (POJ) \ \ S 

117 And st(, ralh on the 11')^ \j»p l>i\ l‘ij 

protection of alun cnomite bj a ® !)< lails in (lirni r i 14 K) 

nenitral I*ower, Bouffanais op at, ^ Sec, for insUinc Plnlltnou, in 

pp 39 eiseq , and 4 m her, Dir Sdmtz ^ 530, and Twins, i u 252, in (Ontra 
der Staaimfigihongen Andand dmtinftion to Hall U25 
durch Jrandf (tfttindfyrhafhn ur\d 1 In ( ourts of the I niUd Sfutts 

Kon^Jatr (1929) A r unous situ ition hivi vn\ui i niirnliM ol instnuliM 
developed in Sfptcmbtr 1^39 afUr dcdMons mh this ipustion !luiihts\ 
the Huasion of Poland b\ HuRsia htht 274 1 s hit UnkniMui <' 

When the Polish Ambassador in p I lib, fhtpti Ibpi |‘i22. 

Moscow pnor to his departurt in- < hm \» 2''1, sttfh t f l\anttis s Hun 
formed the Russian authorities of fAo>, J2t) Kun*- 1 '^, bl I- [nnttal Dnftst, 
the pioposccl arran^^cmnit for tlu 1025 P)2b. ( isi Jsri 3i2 j Mt( andlf^H 
protection of Polish intf rests in \ I intul StnUt, 25 F (2nrl) 71, 
Russia he was told that as Jiussia no Annual Jnqpst, 1027 lOjs, Casi No 
longer n cognised the existemc of the 363, Karnuik \ I yiiHd Shi* ^^219 L S 
Polish iStAte fihe could not agrfc to 231 Hudson, ( p 077 , Annual 
another State taking over the pro 1027 1M2S, ( oAe No 3b 1 

teftion of Pobah properU Poltsh 3hcre lias bti n a t< ndntjC} to enforce 
Whtte Boffk, 1930, p 212 See aNo the provisions of treat whoRO con 
Eroglu, Lf r*prhnilatwn niOrmitfo tinuanee m ‘ compatible with a state 
nale en mt d^ prolpqer Iftf ird(r^t/t d* i of hostiliticH ’ (Cardo/o, J , in Hughp^ 
bflligm rih ( 1 949). v TccAf, aupra) (hm \ , Brocks tlal, 

* Thun Germany detained British Annual Digest, 1929 I9S0, Case No. 
conauls, and (treat Britain (ierman 279; The Sophie Hickmers, tbtd , 
oonaula, until an agreement for ex- Case No. 280. St^e aiao Flenshnrqer 
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practice of the States exist, cases having occurred in which 
States have expressly declared ^ that they considered all 
treaties annulled through war. Thus the whole question 
remains as yet unsettled.^ Nevertheless, a majority of 
writers agre(' on the following proposition.s, and the attitude 
of the belligerents during the First World War seems to 
confirm their accuracy, at any rate on many jKiints, 

(a) Treatiea'to which belligerents alone are parlies : 

(1) 'I'he outbrc'ak ol war cancels all ]>()litical treaties 
between the belligerents (as, for instance, treaties of alliance) 
which have not been coneliided for the purpose of .setting 
up a p<‘rmanent condition of thing.s. 


Dauiff/t v. / tntfd 

s, by thf I'nited StaUs 

(’oiJft <»1 (’l.iiMiH m r>l! Mip. Ot. 

(>15, AJ., 2(i (IU32), j) bis. diia 

th<‘ ooiniuer^ ^ ‘t'a b> litJithaid, 

pj>. In ZfU'^o Afakdnt! 

pt A/. \ .( link (IlUT), r F, Siipp, 
it \\ah that (h> w tr \urli Japan 
had iibrotralod thi* 'Pn <it \ ot ( oin 
mem' and Xavi^ation \Mtli .lapan 
Hut ‘•lee Jionk \. ( lark 7'J h 

.Supp, 373. Ste al^^o Mttn \ 'xhtnuit 
(llllS), 34 N.W. {‘2d) U'O, 'When the 
SupnMne (’onrt (»f Nebraska tield ii t(* 
h«' a ‘ ^etiend rule tlint treaties whu h 
tue rea^oiuil>i> piactieahle t«» I'Mtuto 
atUr the outbreak <»( he^tilitns inu^t 
be (^iven elTert.' In A’h n \ . Marl ham 
((57 me ("ouit KepeiN HHM (he 

Supreme Tourt “f the I nitetl states 
held that the 3'ieat\ t(»n*bi.l«<l with 
(Jerinany in lb-3 iiixl alltwMne (Jer- 
man natiunuls tu a< tpnie if >l pi<*pt it\ 
wart net tormmali'ti a'H a le^ult «•( the 
Si'eond ^\.f^ld War. St c al^o ( lark v. 
AUffi (lbl7), 331 I .S. aOJ. The 
French (Vuirt <d (^iN>atif>n lia^ held 
fremu*nti^\ tliouyh not unifoniiK 
that treaties ol a purely prisale law 
eharai'ter whuh ha\e no lonneetion 
with tlir> conduct of ho'liblies are not 
'^uspuidod art the lesult of tlic out- 
break ot war. 

' Art, for iiirttanre. Sjwin iu 1S9S, 
at the outbmik of the war with the 
Unite<i Staten of Amenea (eec Moore. 
V. pp, 375 3h0), and Tuikc> in 1911. at 
the outbreak of her war wilh ltal>, 

* Nc« literature f olleoted by HurHt 
m /kK., 1921*1922, pj>. 37-47, where 
he auggesU that ‘ the true teet as to 


w bother or not a treaty irvives an 
outbreak of war between the parties 
ih to l»* iuund m the intention of the 
paiticrt at the tune when the treaty is 
eoncludeii * ; ami lemjx*rlcy. History 
itj the I*taci ('oufennee^ i. (1920) pp. 
3(i(i-3(34. Ihe liirttitute of Inter- 
national Law, at itR mteting at 
(’hri'-tiania in 1912, adopteri some 
niks with repaid to the effect of war 
oil treaties See ,4/fa?mirc, 25 (1912), 
p. ()18; A J., 7 (1913), p. 153 (w'bere 
(he ndi'rt are Iranslatei!) ; Jacomet, 
op nt , pp 113-12S; and Davis in 
th<‘ A iS Procc(dtU(j<^ t> (1912). pp. 
124 132 See also Fnycb in Strupp, 
It o/t., 1. pp. 79S-711; Kolin, 217- 
231. lluliland in Z./.. 32 (1924), 
pp. 74-147 ' Ml Xair in Recueil, 

192s ( 11 .), pp. 199-519. and tl i fcame, 
Tht Loa of Triatitj^ (1938). pp. 5,30- 
.V)l : H}de. .517-551 ; Tobm, The 
Tti mivation tf ultfj>art>te Trtattes 
(1933), pp. 13-10.3; Haty. pp. 43.3- 
t47 ; Keeley in (trotius S'ocie/y, 12 
(1927). pp. 7 IT See rd'^o A. de la 
Vi MioWo 111 / L Q.. 2 (1948), jip. 5.50- 
57(» ; Paul de l^apradclle in A« tech- 
nupri ft hi* prt/aipfi) du droit public. 
} A tide* ev riioahnir di (horgcft SccUc, 
Mil, li. (19.5((), pp. 403-487 ; and 
Seello in ( lunct. ^7 fl’‘50), pp. 72-82, 
fni* <i < ntieism of the judgment of the 
Kreneh (5niit of Fassation in 
V. Jiinanh deiided in I94tk wluJ. 
atlirinod flu ,brt>gntion of a tivaty as 
( lie rcrtult of { Ik* w ar. And see generally 
Lenoir m (honjctaini Law Hfn\w. 34 
(1910), pp. 129-177, and, in particular. 
Hank, Liutrukumj dts Krteges avf die 
mchtpolitischen iitaatitvertrage (1949). 
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(2) On the other hand, it is obvious that treaties specially 
concluded for war are not annulled (such as treaties in 
regard to the neutralisation of certain parts of the t(‘rritories 
of the belligerents). 

(3) Political and other treaties concluded for tJie purpose 
of setting up a permanent ^ condition of things, including 
vested proprietary rights of nationals, are not i/Kso facto 
annulled by the outbreak of war ; but nothing prevents 
the victorious party from imposing by the treaty of jXface 
alterarions in, or even the dissolution of, sueh treati(‘S. 

(4) Non-})olitical treaties not intended to set up a per- 
manent condition of tliing.s (such as treaties of commerce, 
for example) are not ij)so facto annulled ; but llu' parties 
may annul them or suspend them according to diserelion. 

The plan adopted in the Treaties of Peace at the end of 
the First World War was to regard all treaties to which two 
belligerents were the only parties as having been annulled 
by the war, but to give to the \ictorious Pcover an ojdion 
to revive them uj»on certain eoiiditions." 

(6) Treaties to which many States^ belligtrcnt and noth 
belligerent, are parties : 

(5) bo-called law-making^ treaties (such as the Declaration 
of Paris, for example) are not canctdled by the outlireak 
of WMF. The same is valid in regard to all treaties to which 
a multitude of States are parties (such as the International 
Postal Union, for example) ; but tlic belligerents may 
suspend their execution, so far as they themsehes are 
concerned, in case the neccs>sities of w'ar compel them to do 
so, and thej" in fact did so during the two World Wars. 

The Treaties of Peace of 1910 jirovided that only the 
treatijjs of an * eeonomic or technical character ’ tluu’ein 

^ Thus American and Enpbsh p. 3.1 ; se« also the foreign CBm» dut- 
oourta-— fece The Society pyr the Pro* cusml by Jaoomet, fyp, cU., pp. 
pagaiion of Oie OoBpel v. Town of 168 179. 

Neuhaven (1823) 8 Wheaton 46i, « 8ec the Treaty o( Peace with 

and Sviton y. StUton (1830) I Rush. (ierraany, Article 289, llreat Britain 
and M, 663— have dcfiared that has accordingly roviveri certain pm- 
Article 9 of the Treaty of November war treatiesi with UenHany. For a 
19, 1794, between Oieat Britain and nnmlier of innlances «eo Mc Nair, Thi 
the United Statea wan not annniled o/ TVeofic.? (1038), p. 561, 

by the outbreak of war in 1812. See * 8«f‘ above, vol. i. W 18. 492, 555 
Moons, V. §779, and Weetlake, li. 568c. 
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ttientioRBd are to bo again applied between the Central 
Power conoemod and those of thcj Allied and Associated 
Powers }>arty thereto,^ and some of them only wdth modifica- 
tion. Treaties neither economic nor technical, but to which 
many States are parties, are not referred to in the Peace 
Treaties, but the Powers correctly treat them as being again 
in force. 

The l\'ace. Treaties of 1047 with Jtaly, Koumania, Bul- 
garia, Hungary and Finland coutain detailed provisions only 
with regard to bilateral treaties.- They lay down that each 
Allied or Assc»ciate(l J\)\\er shall notify, within a s])ecified 
period, each of the five States eoneernod which of the 
bilateral tn‘aties obtaining before Hie war it desires to 
' keep in force or to revive' a form of words which in- 
dicates that, by tlieir nature or l)y the intention of the 
])arties, «oi 'e of tlie fulateral treati(‘s are automatically 
terminated as the result of war while the operation of 
others is merely susjHuided. It is expressly laid down 
that any treaty not thus tiotiliod shall be regarded as 
abrogated. In view^ of the uneiutainty of International 
Law and of the etmliieting <h*eisi(ais of municipal courts 
on the subject, th<' Milution adopted by the 1 rooties has 
much to commend it. As j»raetically all the treaties thus 
revived eoutain demiiieiation clauses, the advantage of the 
option given to the victorious States i-? purely tciuj'orary. 
Multilateral treaties are not ndern'd to in the Peace T " aties, 
and it must be as.suinod tliat th(‘ir continued existence ^ 

* Srt' above, vul. i. § x^herv \ahdjt\ arr o-nKmu^l. Sec Fitz- 

thw proiM'tHling isi diacufeoed maurut iii Hd'fiu UuunU Td (l9iS) 

* vSee Artii'le (4 tin* Itilian 0* ). PP- ‘^^7 31 7, fnr a lucid (liscMKs,sion 

Peace Treat v. It aisu laid *l'>wn <.f the subjc ct. The matter illiiiit rates 
that ftueh prowMons of the roMved \i\idlv the liiphly tenuous character 
trc 3 tttiOM as an* inoonsisUnt with the of the clistinetnui between ‘ law- 
Peace Treaties shall Ik* reiinded making' and t‘1her treaties. Tpiui 

deleted. analysis, mo^t hilateial treaties are 

* As disiin^ui‘*he<l fr^un tlu*ir '‘por/ liw»makiniz. (.r. t'i*\ lay down 

fidv between th<‘ b('llu;cn'i»!s. I'hi rules i*f oomliut between the part’es, 
recordwi view of the .ludicial pMin- In this resiH^t they differ onh m 
niksion <.f the Puiis l'ea< (* (’oniercuee <h*i:re^ nail dei^ree fnun nmlti- 

of J9U) wafl that multdateial tPMties Uteial treaties In general so lone: 
between btlli^erenta* esi»eeiiilly those tis the quest ion (d effect of war on 

a tcehnieal eharaetor, are not treaties is m its pix'^jent state of im- 
nlTecteil by the outlireak of war so far certainty, it vxouhl he proper for 
0-8 their oxiaWnoe and continued ouurls not to recognise the right of au 


VOL. 11. 
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was not (ipemod to be affected by the outbreak of 
war.^ 

PowtfoD § 100. The outbreak of war affects likewise such s\ibjeots 
of the belligen^nts as are at the time withm the enemy’s 

Subject* territory. In former times they could all at once be detained 
as prisoners of war, and many States, tlicrofore, concluded 
in time of peace special treaties for the time of war expressly 
stipulating for a period during vvhieli their su))jects should 
be allowed to leave each other’s territory unmolested.^ 
Through the influence of such treaties, wliich became pndty 
general during the eighteenth century, it liecame an inter- 
national practice ^ that, as a rule, enemy Mibjcct.s must be 
allowed a reasonable period within whicli to uithdraw', and 
no instance of the former rule occurred during the nine- 
teenth^ century. Although some writers^ even nowadays 
maintain that, according to strict huv, the old rule is still 
in force, it may safely® be said that there is now a customary 
rule of International Law according to wdiicli all sueli 
subjects of the enemy ds are not real or potential inemlK'i'sS 
of his armed forces, or as are not likely to hupjily him with 
information of military importanc^e, must 1)(‘ allowed a 
reasonaye period for withdrawal. On the other hand, such 
enemy subjects as are active or reserve offircu’s, or rescr\ ists. 
and the like, may he ])revented from leaving, and lx* detained 
as prisoner^ of war ; for the principle of self preservation 


aggressor State to aliro^ ite nr HUvijM'iid 
for Its own benefit and the In^nefit of 
itij nationalo the Ifnns of any treat \ 
apparenth affected bv the Wrir whn li 
it haa launched m \iolation o( its 
obligations. 

^ fn Iff48 the thn eminent of tlie 
Unitc'd Kingdom infonmd the t.o\- 
ernments of ItaU, ik*lgiutn, J"inlund, 
Koiiraania and Hungary which pre- 
war treaties it desired to keep m fon e 
or rf*vi\e. For a list of these treaties 
see LL.Q , 2 (n>48), pp. 

* See a list f such treaties down 
to im in Hall, 4th cd., § 126, p 4t)7, 
n. 1. 

* See Gamer, i. § 40. 

* With regard t<i the l0,0fK) 
Engh'shmen who were arrested in 
France by Napf^leon at the outbreak 
of war with England m 1803, and 


kept iiH piistmcis of WAT for man\ 
u»ar«, it must be borne in mind 
tliat Napoleon did not rlairn a right 
to make piisonera of war budi 
^'ivilians as were at the outbreak of 
w’ar on French soil He ju^lifful 
hit cir t as one of n pi <‘on 

sidering that England hail violated 
the Tiaw of Nations by beginning 
hostilitie'i with the <apture of two 
Fiemh men hantmen m the Bay of 
Audienie without a forftinl declara 
tion of war. Seo Ali*40it, Hutory of 
Europe, v p. 277, anj Faiuhillc, 
§ lt)52. 

® See Twish, li. 5 50* Hivier, u. 
p. 230; Uszt, S 57, A, 2 ; Holland, 
IjfUerB upov Wftr and Neutrality, 
3rd ed. (1921), p. t6. 

* 8ee Jjand Warfare, § 12 
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must justify belligerents in refusing to furnish each other with 
resources which increase their means of offence and defence.^ 
Several States, on entering the First World War, allowed 
enemy subjects on their territory to dc jmrt within a certain 
For example, Great Britain permitted Germans to 
leave up to August 10, 1914.^ On the other hand, German}’^ 
and Austria- Hu r)gary prevented all enemy subjects from 
departing ai the outbreak of the war> On the outbreak 
of the war with Germany on September 3, 1939, Great 
Britain allowed eiuuny aliens to depart up to September 9. 

However that may be, a belligerent iu‘ed not allow ^ 
enemy subjects to remain on his territory, although this 
is fre<iuently done/^ During the Fir^t W orld War almost all 
the belligerents allow’cd enemy sulijects resident within their 
territory to remain, and indeed in some cases compelled 
them, or leowf of them to do so/ 

In civse a belligerent allows the continued residence of 
enemy subjects on his territory, he can, of course, impose 
conditions, siicli as an oath to abstain from all hostile acts, 
OP a promise not to leave a certain n gion, and the like. 
Restrictions were imposed upon resident enemy aliens in 
almost all belligerent States during the two AVorld W^ars.® 
Moreover, an enemy subject who is allowed to stay must not 


* Soe Land ]\arfarf, 1^13; the 
author's uitrcniiKtion to Ko\l>urgh, 
The Prisoners of Mar Infonnaiton 
Bureau (llUo) ; Spirupuulos, op at., 
pp. 62-102. The* lUhan War 
lations of 1938 authorise the in- 
ternment of enemy aliens ^ho are 
rapable of bearing arms or who are 
likely to tAke up aitivitiea (lATigerou>4 
to the State The svame Regulations 
lay clown that the members of the 
Sacred College of Cardinals are exempt 
from this measure { Articles 2S4 and 
287). 

* Seo Gamer, i. §§ it*6l ; Spiro- 
pouloB, op. cU., pp. 33-41. 

® Stfttemont ifcwuod by the Home 
Office on August Ti, 1914. H. \. 
Ahiera [1915] I K.H. (prosinu- 
tion of German ('onsul at Sunderland 
for assisting German subjects to 
return to (termany after the out- 
break of war, and acquittal). 


* Garner, i. § 4r» ; in the 

OroUiLS eyocicip, ii. ^1917) p. 

*' See above, vol i, § 324. 

See Spuopuiilos, op. at., pp. 24-40. 

* See details in Garner, i. §§ 44-61, 
and Held in Strupp, Mort., 3, pp. 
66.J-723. On the other hand, France 
expelled all Oeriiiana during the 
Fianoo Clerman War in 1870; tlie 
former South Afncan Republics ex- 
pelled most Rnti-ih subjects when Avar 
broke out in 1S99 ; Russia, during 
the Ruaso- Japanese War, expelled 
Japanese from her provinces in the 
Far East ; in Maj 1912, during the 
Turco Italian War, Turkey decreed 
the expi *m of all Italians, certain 
classes excepted ; and, daring the First 
World War, German subjects not 
of military age were expelled from 
Portugal and certain British colonies. 

* Garner, ibui. 
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join the forces of his home State, or assist them in any way. 
if they occupy a part of the country in whicJi he resi<ies. 
If he does so, he is liable to be punished for treason ^ after 
their withdrawal. 

During the First World War many belligerents not only 
placed all enemy aliens under strict supiTvision, but adopted 
a policy of general internment. Such aliens wore looked 
upon as a jk*!'!! to the State, and were themselves in danger 
from mob violence when national passions wa.ved hot. 
Thus Gieat Britain had in the early months of the war 
interned only about a third of the Germans and Austrians 
in the United Kingdom, although Orders wc're made under 
the Aliens Restriction Act, 1914,® placing them under .special 
restrictions. But when the torpedoing of the Limtania, 
and the drowning of more than 1,100 inno<‘ont men, women, 
and children so incensed public opinion that riots broke out 
all over the British Empire, and the lives of enemy subjects 
were in danger, most of them were either interned or 
repatriated.® France * and Germany ® also n'sorted to 
general internment, but the United State.s did not.® After 
the outbreak of tlie war with Germany in 1939, Great 
Britain, jn view of the large number of refugee's from 
oppression by the German Government, instituted sja-eial 
tribunals charged with the task of examining individual 
cases.’ In consequence, only a .small number of German 

> See above, vol. l § 317, where the Ac-e A J , 3<> (lOlli). Snpi)] . pp. 
case of l)€, fJager v. Afiorney-iJeneral Vtul oit tho 

for SaUit [1907] A.C. 320 is discusBfd treatment of enemy aliens m the 

* 4 & 6 Geo. V. c. 12. Setorul World War Cohn in }fwlfrn 

® As to the various agreements !mw Hhipw, 4 (IlUl), pp, 200-200; 

for the exchange and repatriation of Kempner in A.J., 31 (1040). pp, 443- 
enemy subjects unfitted for nnbtary loO ; Koestler m Volitica} Sciffitr 
service by age or sex or infirmity Quarterly, 02 (1012), pp. 08117; 

see Garner, i. 40, 53. Wilson, A.J., 37 (1043), pp, 30-40, 

Gamer, i. § 52. 3« (1044), pp. 307- lOf*. On intorn- 

* Garner, u § 07. men! of stateless yursons and refugees 

* Gamer, i. § 01. heo l^ieibbt)!?: in Archw ties Volker^ 

7 As to the obligation of registra- rechh, ii. (1949), pp. 120-1^. Ameri- 

tion imposed opcm alien enemies over can eourts have held that tte removal 
sixteen years of age and as to other of enemy aliens in time. of war is 
restrictions see Statutory Rules and within the prpviiico of tlie Executive 
Orders, 1939, No. 994 (amending the (except with regard to tlito question 
Aliens Order, 1920). For the l*ro- whether the person concerned is an 
olamationsissued by the Uiutefi States enemy alien): United StaieH ex rel 
in December 1941 and July 1942 and Schlueter v, Watkins (1946), 67 F. 
regulating the conduct ol alien enemies Supp. 656; 168 F. (2d) 863. On the 
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nationals were interned. As the war progressed, increasingly 
wider classes of alien enemies were subjected to internment 
for military reasons. However, most of them were sub- 
scqu(‘ntly rcleasc^d.^ 

§ 100a. Formerly the rule prcvaihnl everywhere that an 
enemy subject had no pcm/ia Mamli in jiulicio, and was, 
therefore, iptso facto by the outbreak of war, prevented from Enein> 
either taking or defending j)roceedings in the courts. This 
rule dated from tlu* time when war was considered such a 
condition betwet^n belligerents as justified hostilities by all 
the subjects of one belligerent against all the subjects of 
the other, the killing of all enemy subjects irrespective of 
sex and age, and, at any ratci, the confiscation of all private 
enemy proj)erty. iSince th(" rule that (‘uemy subjects are 
entirely ex lega had everywhere vanished, the rule that 
they mighi not take or defend proceedings in the courts 
had in many countries, such as A\istria*Hungary. Germany, 
Holland, and Italy, likewise \ariislie(l before the First 
World War. But in (Jreat Britain and the United States of 

control <a\iIi(MM'n»Mnif‘s jn tin* 1 liable to iiitcmment or to com- 

Siates soe Ifoitvci m Jmra Lan pulM'iry military bcrvite, whether it 

litufu', 21* (nU4], p. and Ifill in is forbidden to him to reside in a 

(ieoftje Wiu^hirujtui I (u lintfu, 11 particular area, etc.? Tncn apply 

( 1911), j). s5l. And in ]Mrti< ul.u the personal test and ascertain his 
W'll.'^on in .1 11^ (itO t), p 11117, nationality, (ii) Do yon i^ish to 

^ It w:i.> stated b) the Hiiine Sm n‘- Knou uheibcr he may bring an 
tary on Febniary il, that (l.e ait ion in an English cou'i;, whether 
nuiiitHT of eiieiii} alien" fletaineii it ho may \alidly contract, .htlher 
the bogiimmg ot nun was <.i\l\ () 12.1 a-v \ou lan deal w’jth him '-iihout 
comjuu’til with 17,iU0at the b( uinuMiii lommitting the offence of ‘ trading 
of IfUl : House of (’oiniiions. Put. with the enemy’? Thei apply the 
rdh bci., vol. nst), p. n;io in temtonal tnl and ascertain w^here 
the Tmtod Statc.s about UXMHKl ho is voluntarily rcvsident or c,arrying 
persona of .lapanese dt SI ent, ono-tliird on business {Porter v. Freudenberq 
of whom wero not l>orn lu the Vinted [lOllij I K.R. S57). Thus a British 
States and who wen* not Amencan or a neutral subject who is volun- 
citiTicn^^, were r<‘mo\Cfl Innn the area tardy resident in enemy teiTifory is 
of the Caeilie ooa>f and phieeil in ten an alien enemy by the territorial* 
‘relocation’ eenti«s under a ^^ar test; and, eonveraely, an enemy 
Rcloefition’Anthonty. subject who is permitted to register 

* Much confusion will be avoided in himself and remain in England is 
dealing with the British and Aiuenuin not an alien enemy for the purports 
decisions if it is rwihsed that the to which Hie territorial test is 
term 'alien enemy’ D used in two lolevani— evui if he is interned as 
senses, the application of which the result of a general 
depends upon the purpose of the intornmont {Schnffenius v. Goldwr{f 
inquiry whether a given individual [1911^1 I K.B. ‘284). For a historical 
iti or is not an alien encmv: (i) Do •’urvcv of the prociHlural atotus of 
you wish to know whether ho i« alien enemies McNair, pp, 403410, 
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America^ the general rule that enemy subjcKJts are prevented 
from taking legal proceedings still survives, though 
qualified, as we shall see, by many exceptions. 

Writers, however, were debating whether these two 
States had not incurred an obligation to alter their Munici})al 
Law in consequence of Article 23(A) of the Hague llegula- 
tioiis, by which it is forbidden ‘ to declare extinguished, 
suspended, or unenforceable in a court of law the rights 
and rights of action of the nationals of the adverse party.’ 
Great Britain officially repudiated such an interpretation 
of this article in 1911, pointing out that neither th(‘ actual 
w^ords used, nor their position among regulations for the 
operations of armies in the field, nor the circumstances of 
their origin, would justify such a construction.^ 

So the question stood until the eve of the First World War, 
when the German Government made it known tliat ‘ in 
view of the rule of English law ’ it would suspend ‘ the 
enforcement of any British demands against Germans ’ 
until reciprocity W'as granted.' No arrangeinent was made ; 
Great Britain followx‘d her earlier practice* : and it is yory 
doubtful whether alien enemies in many other belligerent 
States wjoyed greater procedural capacity ^lian tliose in 
the United Kingdom.^ In fact, the exceptions to tlie 
English rule w^dre, or became, sucli, that the disability to 
sue attached practically to non-resident alien enemies aloiu^ 
and not even to them in all eases. 

As Plaintiff. — In the first place, an eru^my subjt'ct re.sident 

* In strict law also in France. 307-323 , Oppcnhcim, JJie /juhunft 

* The leading case was The Hoop des \ olLrrechtu (lUll), pp 30 32; 

(1799) 1 C. Rob. 196. In ('asserf^ WVhhcrg in Ji./.. 2nd st*r., 15 (U>J,3), 
V. BeiZ (1799) 8 T.R. at p. 167, the pp. 197-224 : .strupp in Z.I., 23 
plea of alien enemy was descTi lied as (1913), pt. ii. pp. 118-130, and in 
‘ an odious plea.* Z.V.r H (1914). pp. 57 60, VVcit- 

^ • See abov^, vol. i. § 554 (11), The lake, u. pp. s3 SO, 

repudiation was contain'd m a letter * Sec [1915] I K.H. at p, 879. 

addrefised t<j Crofesaor Oppenhoim and ^ See Porter v. Ftmdpibcrg [1916j 

made pubhc by him. See details in I K.H. 857, and Me Nn ir. pp. 40 81, 
Oppenheim, T\e Lt<tgue of Salion^ findm LatrQnarhrh/ 

(1919), pp- 46 55. See also Politis pp. l',H 231 : and Jtoxl>i|rgh in Jovr- 
in R.G.f 18 (1911), pp. 249-259, and nnl of ('ampomU'i ^ f^^udattortt 3rcl 
the literature there quoted ; Kohler ner.. n pt ii ( 1920), pp. 209 283. 
in Z.V.i 5 (1911), pp. 384-393; " See a disouaflion of the practice 

Holland in Imw Quarterly Bmeui, of the United States of America^ 
28 (1912), pp. 94-98; Charteris France, and Germany in Gamer, i. 
in Juridical Review, 23 (1911), pp. §§01-98. 
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in an allied or neutral country,^ or having a liccnee,^ i» not 
debarred from suing ; and such a licence is implied, in the 
case of an enemy subject n^sident in the United Kingdom, 
from mere eomj)liance with the ol>ligatory registration 
order,® and is not lost through internment, in pursuance of 
general policy, as a civilian prisoner of war.* Secondly, an 
enemy subjeet, wherever resident, is permitted to appear 
in the Prize Court as a claimard whenever he believes 
himself entitled to ' any protection, privilege, or relief under 
any of the Hague (Vmventions of 1907.’® And there are 
other exceptions.'' Even wheie an enemy subject does fall 


* Thw sccniH corro« i m of 

/?? re Mar^t hurhf 'iff of Sutheilavd 
(1105) :n T.L.U and again 

(1021) 55 S 515 For a ta^'f where* 
the fa< t that twn uppiroiith nuitial 
subjfttH (dn^^ing on business on 
neutial ^ wne paitrerh in 

hniiH carrying on biisiTUHs m (min\ 
and in encm\ ocdipnd lMntor\ prt 
vented th< in from suinu- in a Scottish 
court dunn,z tin hii-'t Wnild \\ u su* 
Van I (itn v Burttll jlOJ()| S(’ 501 
(Si ottish < **110 of s, ^>,inn\ sinul irl\ , 
in I (/ ifuvht \ \ 1 '/fht it } 

I Ini's Schff pinart < n \tjf^(uur \f 

. 1015] \ (' 205. the Unisf of L..i<iv 
iu Id tliat as Hollind wasnn iu oTct 
ti\e (hrnwn oaupition i fon»f),iiu 
ini tirpoi ated mnh r the I ns of lb'll tit<l 
< ouhl luit ‘'lie Sn* alhn /5 \n 7 h> 

f hfrrnatuintiJ Iiitnl [iOH I ( h 255, 
\\her( it )n Id that tiu rndmj 
with the Kiu nu AU rv lufen d it m 
otTence to mill to 1> holdt rs in 
eneniN nu upu d t< niton nntm^nn 
lemnig tin* iMhufion of * ijnt d 'Hu 
result was that flnir n^ht tn n<ii\i 
such nntii ei' was su>]x ndi <1 \nd '** < 
Mi’Xair, Jh'ffttt'tof 11 ( Inl nl . 

lOlHb p. 222, foi the nb^< ri ition tint 
the iruhreet i Hei t nf tint dnmnii is 
that * thc\ lemniiHd ^iMnholins 
whose rights are n\ sinjn n^t s, o 
also Hennques in Ji.)\ 21 (1010, 
p But see fti fe Unttlm \ 

IfotchhsM Ltd f10l.-»j I All KK 2hs 

* TAf //oop(1700) 1 C Hob lot) at 
p. 201. And wee Thr Vuhhc Truf>Ue 
V. fMvniffon (a SeottiMh < at*e). ,1a tttaJ 

1025-102fh ('ai^e No 540. 

* Princ€M Thnrn itml Taxis v 

[1915] I (’h. 58, 

* Si^ffenim v. Goldlurg [lOIOl 


1 K B \nd sioMiAaif, pp 5.5 

<)0. for a d(t«iiled disnifi *- mi of the 
pnxf dural statu** of ein ' i\ pnsoin rs 
of war an<l intfirud pM'^orn 

Th< Moup [1015) V 1 at p. 15; 
in The (rufenjth (J015) I B and 
f' !*.(' lo2 , tilt light to appear was 
e\teinlid to an\ • onventioii relating 
to thi Sue/ Canal, or touching the 
ape Ma ] I ela 1 1 ons in w h it h Egypt 
St iinla to the* British Government; 
tlu iOn ( ouiKil delusion, [1016] 

2 A C 112, ® B and V P C. 56, does 

not toinh tlu*? point, but there would 
appe u to be no reason for limiting 
tlu light to (liims iinde^ any par 
tuulai group of < on vent ions. Note 
also 7 //f OphtLa [1015j P 120, 1 

B and ( BC 210, [lOlO) 2 VC. 
2fM) , 2 B and (^P(^ ]“0, where 

the t*ubstotvil « laitna t as the 
(a I man ihoeinimnt \m' The 
(tin / u/ 1 10151 p |(m f.ir an itliima 
tinn of tlu mil tint untliing siiort of 
in inti rnation.d tieatv -r a Hoval 
)u mn will iinble the (lunu ilien to 
M»**t »in a pt nn / stautii tn judinn, 

*' Ns sinnrnaiK s in Mt Nair, ])p 54 
t*'» 'I Ini'* a non resident alien encinv 
I ouhl he joined as a nomuml plaintitT 
foi tile jMiiposi ot pleading ( jdni/uez 
\ tSpnp} Htti'y flUlO" V 5^0, and! 
probably an enenu soldier or sailor 
who had bom csptuiod and made a 
piisoiier of war could sue. on the 
iiuthoritA of the old ( isc of Ma in 
^ HaU C 2 B and P. 23<b on 
a lontr.vfl ior wages. The grant by 
the Crown of a “licence to trade' 
Ic'gabses transit iioiis within it and 
enables enemv subjects comprised 
within it to sue in au English court, 
either dirc*etl> when resident her^ 
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under a disability to sue during war, a right of action which 
has accrued to him before the war m not extinguished, but 
will revive with the return of peace , and even if the Titat\ 
of Peace does not so expiesslj" provide,^ the statutes of 
limitations do not run against him duiing the wai - 


(I apancha \ (1811) 13 East 

332), or appareiitl\ through an agent 
oi tiubtee if rcbulent in enem\ 
territory [Kensington v Irujli^ (1S07) 
8 Ea^t 273), ‘^ee albo F€t**t v Hell 
(1811) 4 launt 47, and hlindt v 
bcott (1814) 5 launt 674 On 
licentts to trade generally ‘see below, 
§217 It wai stated in the second 
edition of this book, on the anthont> 
of hx parte Jiotisstnaker [IbOh) 13 \ es 
71, that an alien enerav tould pro\o 
for a debt in bankruptcy , but this 
18 no lunger the law, unless he 
IS relieved from his disabilitv on 
other grounds. Re Wilson (191>) 84 
L J K B 1893 It was also said 
on the authority of Janson y line 
fontetn Consohdated Mines Limited 
(1902] AC 484, that a defendant 
might waive the pka of an aliui 
enemy But it is probable that 
this would no longer b< illowcd 
See the dictum of Bailhachc J in 
Robinson d (o y Continental In 
surance C if [ini')] 1KB !■)> at 
p kor a c I< ir '‘t Uf an nt th it in 

alien eneni) < annot yi the al in < >f 
a Iwencc fiom the(Vow II ir ifaspi i il 
privilege ncognibcd In treati or the 
liw of nations giiKrilh appi ir i«< 
claimant in a prize lourt f\tn if 
only tor^sivif (onch mn ition ^ec 7 / 
(tUnrnif (1941) ♦/) TIB 9 se« iJho 
( olombo^ ^^ 330 1 J2 and Me Nan 
pp bj, b() Vt also Lirheiigno n 
\ Mond fl940] < h 7S”» on tlu n^ht 
of the defend int to tht dismissal of a 
friyolouH action brought In in aliui 
encm\ hi fore tin w ir \nd sm 
^einnger y ^unas Ilnnk ( /r potation 
[1910) I Vll I H tOb 
The Supreme Court of the I nited 
States seems to hayo iduiittcd a 
further except! n m the ia«e of the 
sum awarded in the judgment for the 
plaintiff alien enemy being handed 
over to the Custodian of Alien 
Property Jiirge Forbes Company v 
fieye ^1 US 317 , Annwd Digest^ 
1919 1922, Case No 284 Tii deliver- 
ing the Opinion of the Court, Mr 


Justice IIoliius said Jhcre is 
nothing inyMterioush noxious in 
a judgment for an alien enemy 
Objection to it m these days goes 
only BO far as it would givt aid and 
ionifoitti thf ofhnsiili llnvitvii 
molt reedith the Siipit nif ( ouit of 
\tH \<>ilv Ills lu Id thit tilt iiuibilitN 
({ ilun entrnus to ''lu (annot bt 
jb\iat(d b\ tlu handing o\fr of the 
jrOKtds of tlif jiid^iiunt t( the 
( iistodian of Via n Ciopf i tv himtu 
\ Otassis (191 J) 19 \ \ S 2\ OSS 
42N \ S 2d 74 Sk also Siiiit u nl 
Math V Hit ar I ddichd in 19 47 bs 
th( Suprtnn ( ourt ot Miss uri 2(>i 
S \\ 2d Vs in it I iituin, 

in the I lilted ‘>titis tin iialit d 
KbuUnt ilitii*> to sm Is chrtih ni )g 
nistd Si Al partt huof » ha ato 
(1942) 117 I ^ t)9 In Inglind it 
wan lit Id m Sotfiaf'hl \ <iC r ntn 
/ dtn s (194U A( 204 \ntn u/iu, 
that tin ili( n fn< niv s irmbditv to s»n 
jdsi'^ttd ni tw ith‘*tandin,^ tin fut 
tint tninsinis^u n ifrrad of tin Mini 
Mcovirfil w IS imj)* -‘•'ildt lir tin 
issft thu-» cn itid muht lx usul t > 
th( idv int iv!i of tin < n» nn 

* lU tin I n itu of 1*1 I ( tl tlu 
tml f Ihi First W i rid \\ ii it w is 
Btipulatcd that all periods of jire 
sniption or limitation of light of 
ai lion hliill bi ti(it(d in so 

fir as rigards idatnuH bdwnn 
eneinioB, as having Ixen susjxiuhd 
for the dm ition of tin vuir I hey 
Bhall begin to lun again it earlicHt 
three months after the roniing into 
fone (f tin tre itv Soi lieatv of 
Ptaee with (ormanv ^rtuh 4<K) 
Minost idiiitK il prov isnms aie eon 
taimd in \nm \ Wf to the Italian 
Peaeo Treat) if 1917 (hiiinpr 
V S?/ i>i<i }>ai(k ( orpiraiion Ocutcr 
r*tthi*«he ( adiianstuH f (ffttinget 
|1949| J All! B 4<M> foraddiHion 
dee lining to order an etieni) alien, 
vvheisf artiun hid been siisjn mb d aa 
a rcKult of the outbreak of the war, 
to de posit Be ( urity f( r e ost« 

" The point le not flcttled, for the 
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The (British) Limitatum (Knemies and War Prisoners) 

Act of 1945 provides expressly that if at any time before 
the expiration of the jxTiod iirescribed by any statute for 
limitations for the bringing of an action a person who would 
have been a nctxissarv party was an enemy or was detained 
in enemy teiTitory, that jxTiod sl)all l)e deemed not to have 
run whil<‘ that person was an emmiy or was so detained.^ 

As Df^Jaidani.- -An alien enein\ ean always 1)6 made de- 
fendant." Provision has been made fither by legislation ^ 
or by the practice* of courts * for Mibstituled service in cases 
wliere the alien enemy is outside the jurisdiction. At the 
sam(* time, the right of tlu* alien eneinv to defend an aetion 
bnmght against him is clearly rec'ognised.^ 

§ Th(* (ieneva (\)n\ention of 1949 on the Protection Geneva 
of Civilian Persons in I'inie of War contains detailed pro- 
visions, \riu\b in mam \\ays go luwond tlie obligations of 1049 and 
customary Tnternational La>\. with regard to the treatment 
of enemy ali<*ns * in the ierrit<‘rv of the belligerent. It 

Enemies. 

obiter diciuvL in /V \\ uh! \ liraune Insinnna [19151 1 K'B- l^o ; 

(185(9 25 L .1 (N.S ) Vi\ ‘Ua is M Imjh \. ^ )nird hatea, 11 Wall, 
not dei'iftive. For Arising out 259; H}de, n. §G12. 
of tilt* Kir^t WorM ^\ ,h iIk alw\( in tl.t LejAl TV<m (‘ edinpR 

mentioned provision of the 'I'leaties .iL'nin^t Frienins Act, 191^ an A(*t 
of IVare has re(‘ei\cd slatiitory h lia'> 1 U‘^^ evpired. 

force. See aKo the Vinencan ca^e * Xotue to tlii'< (iTeit civeii 
of Ilatigfr v AtM (ISHT) h W.iil lu tin* LonH hiid .histn con T>('< ember 
532, and tlrcgnry, of 17,000. Sec aKo ()rdcr 1\, iiilc 14n, 

liar on the Opnnfiov of SUituits nt.iih‘ h> ♦' Sn]»renic < iirt on 
of Limitatwv (1915) a1-o Ov tuber 31, loll. And '•fc 'I. 

McNini, j>j*. 7 I'Sl, >Mib s]n tial H tei pp nO 71, 

cine to tile Liinitiiiiun \«t. l*iV», ^ /‘jibi \ f n udentu t>i [I915J 1 
In re Mary, f>ueke^y< of iSntforiand K li it p. s^.3 \n({ see il(Xhiii,pp. 

(ia21)6r>S.J.r)l3; Fn ffhrv 'v . Oh iiiff. ” i. for d< taiF .ind exceptions. As 
Hirveil de/t (hcivon,^ 7’/i/»rV t<* t h • poMtion in the Tinted States, 

VtxUs, i\. (1925) p mIuh the rmht of alien enemies to 
73; Lf Marrhant row l.oa^tiehu. <b fend an .n lion iw learly recoonKscfl 
ibid., p. 17 ; Hyde, ii. § bl2 : Siphjah hv statute iTiadim» witli the Enemy 
V. IMuk ( I!>23) 27b Ihi’. 195, '1 h nei V< t.Sei lion 7 [h)], Domki , Tnidnui 
Sehoeh, and Ireland in Tidanf I o> v ^th the h any in llorh/ 11 nr 11 
17 (1943). pp Mb Mb. {TM3). pp 23(> 252. 

>8*9 Geo. b. e. H'l. And see * Si‘e ahoNe, § b9. 

McNair, leqal Kffech of 11 ar (3rd (d . ‘ The-«- proMMons do not extend to 

i94S), pp, 74 81. See als<. \A(l)her. n it ional> ol a Slate which i.s not bound 
The Effect of ll’nr on (2nd b\ the O enlmn. It Is abo laid 

ed., 194(9, p. 714, and Tmd b59l for doiui that natiomds of aneutnd State 
the Ueptirt of the (Vnnnnttei’ on vho find theinscKes in the territ^ory 
hiTuitation of Aliena and Hill'' <4 '^f helhgerent State, as w’cll as 

Exchange (under the Chairmanship national of a eo-belligertmt State, 
of W. L. McNair). regarded as ix^rsons pro- 

» Hobiimn it Co. v. ConUnenial tci-ted b\ the Convention whUe the 
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laid down that those of them who (iesiro to leave either 
at the outset or during the war shall be entitled to do so 
unless tlieir departure is contrary to the interests of the 
State. They must be permitted to take wth them funds 
reasonably necessary for the journey and a reasonable 
amount of their personal eftects. Provision must be made 
for an expeditious procedure for deciding upon their applica- 
tions to leave the country and for reconsideration of adverse 
decisions reftising such applications. Unless prevented by 
reasons of security the belligerent is bound to supply the 
Protecting Power with a statement of reasons ^^lly per- 
mis.sion has been refused and with a list of tin* persons 
concerned (Article 3/»). The (\>n\ention cnntain.s detailed 
provisions for securing satisfactory conditions of d(>parturo 
and tran-sport of alien enemies leaving the country (Article 
36). Subject to reqiurements of national security, the alien 
enemies who remain in the territory of the belligerent must 
be treated in accordance with the rules governing the treat- 
ment of aliens in time of jieace. In particular, they must ho 
allowed to receive such individual or collective relief as may 
be sent to them, to obtain medical and hospital treatment 
to the same extent as the nationals of the liHligerent. and 
to leave— to an e.xtent permitted to nationals areas par- 
ticularly exposed to dangers of war. If they lose tlunr 
employment as the result of war they must, be given the 
opportunity to find other paid work. If the methods of 
control and sujMwviaion adopted by the belligerent for 
reasons of security prevent them from finding (‘mploynumt 
on reasonabh' conditions, the belligerent is bound to (>nsure 
their support and that of their dependants (.Articles 38 and 
39). They may be compelled to work only to the same extent 
and subject to the same conditions and benefits as the 
nationals of the belligerent ; they must n<»t be r^ciuired to 
perform work which is directly related to the conduct of 

»St>ite of which they arc flat lonaln has for most prattiral purposes, piunny 
normal dipUunatic relations uith tho alidiM hiuI tliev aro n forrH to* as f»n('h 
State in the Umtory of which they for the purpose ot elantv, in thiH 
reside. While in this as in fither part .s ‘Section of the pr»‘Henfc volume, (hi 
of the Oinvcnlion tho term used is tho(V>ri\ontit)n j^enerallv, '•ce (’oiirHier 
‘ protected perKons,’ in this part of the m /In w aUfmattonale dr la Crou^ 
Convention the iKrrsons affected arc, Rmfje, vol. ;j, Xo. lu (October 015 ( 1 ), 
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military operations. ‘ It is expressly laid down that the 
internment of alien (meniic's or tlieir placing in an assigned 
residence may be ordered only if the security of the Detaining 
Power makes it absohiUdy necessary. The Convention also 
makes [)rovision hjr ])ersons who, acting through the repre- 
sentatives of tlie T-’rolccting Power, \ <jluntarily demand to be 
interned-- apparently tor their own security. In such cases, 
and if the situation of such persoiui renders their internment 
necessary, they must be interned by the belligerent. A 
|>erson who ha.s been interned or placed in an assigned 
residence is entitled to ha\C' such action reconsidered by an 
api)ropriate court or administrative board of the Detaining 
l’ow<‘r. If the internment is maintained provision must be 
made for a ])eriodic reconsideration of tlie matter ‘ with 
a view to the favourable ainendnuuit of the initial 
decision, it circumstams's peimit ' (.Articles 42-43).- Of 
special signiiicance. in ^iew f»f the exjjcriencc of the Second 
World War, is Article 44 of the Convention, which lays down 
that in aj)plying measures of control referred to in the 
C-onvcntion the Detaining l^)wor shall not tieat as enemy 
aliens, exclusively on the ba.sis of their nationality de jvre 
of an enemy State, refugees who do not actiiall} e»joy the 
protection of any go\ernment. Cases occurred, during and 
after the Second World ^\'ar, in which perseeiitcd refugees, 
after having been depri\ed by tlieir Stste of their nation- 
ality, continued to be tre.ited a.s alien enemies oy the 
belligerents within whose territories they resided.® 


* Artulc 40 'riic -vAtuk then 

may be cfunpcllt <1 to <lo i*' hui h winch 
IS iiormallv n<MC‘s^ar\ to PiiNtnc the 
foethny. sht‘lti‘un^, clothinji;, tran‘'j)i>rt 
ami health t*f hninan l)oinys.' 

• The Convention also contains ih»- 
tailed provwions, m Artule to, ton 
cciTiing the transFer to another »st’ite 
It is laid down. nUrr nha, that the 
protectetl jH‘rst>ns must lud In* tians 
fernni to ft St«ite which is not a partN 
to the Conventual ; that they must 
hot Ik* transh'rrtnl unle-ss the tians 
feree Pow<i has jyiven its eonsent ; 
that in no eircumstanees must tliev 
be transferred to a State wlieiv th»*\ 


ma\ ha\e ii to fear pcrseeulion 
tor political opinions or relipious 
belief: .ind that they arc liable to 
e\tiadition. hut only wuth logard to 
ortelue^ against ordinary criminal 
law . in inir'suam e of treaties ( oncliuled 
hefoie the outbreak of hostilities. 

^ Thu«i, for instaiif'e, Knglish courts 
refu'«cd to recognise aii> changes of 
nationality lesiiitmg from Gerii an 
doerees i*^=oid during the war i*ad 
tlenatiiKinli ig lierman subjects of 
Jewish lace rt'sideiit abroad. While 
theie nu> he persuasne reasons why 
a helligurent should not be aIlowe<l to 
aiTeit the status of Ins subjects resi- 
dent abioad and thus to relieve them 
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In addition to those provisions, Articles 27-33 of tho Con- 
vention, whicli are applicable to persons both in the territorj’ 
of the belligerent and in occupied tenitory, lay down 
principles of a more general character. Thus it is laid down 
that these persons are entitled to respect t)l their persona, 
their honour, their religious convictions and practices, and 
their family rights. Subject to special protection on 
account of health, age, and sex, they must be treaU'd 
with the same consideration and without any adver.se 
distinction on account of race, origin, or ]:)olitical opinion. 
Their presence must not be used to rendt*r certain parts or 
areas immimc from military operations. No physical or 
moral coercion must be exercised against them, in particular 
for the purpose of obtaining information. It is jirohibiteil 
specifically to take measures of such a character as to cause 
physical suffering or extermination of th(‘ protected persons 
This applies ‘not onlj’ to murder, tortuu', corporal punish- 
ment, mutilation and medical or Kcienlilic experiments not 
necessitated by the medical treatment of a protected person, 
but also to any other measures of brutality wdiether applied 
by civilian or military agents’ (Article 32). ('ollectivo 
punishment and all mea.sures of intimidation mid teriorism 
are prohibited. Protected persons must not ho punished 
for an offence which they have not personally committed 
(.\rticle 33). WTiile affirming that the belligerent i*. ies])on- 
sible for the treatment afforilcd to profreted poisons by his 
agents, the relevant Article 2!) adds : ‘ irrespective of any 
individual resjionsibility which may be incun-ed.’ Tin* 
responsibility of individual.s in addition to the reajionsi- 

of thoir liabilities as alien enemIe^ by (^fiurnl, fliUS] I All K K. ami a 
a depriving them of theiV tntKism tberntf m [i \ , 25 (iMlS), 

nalionalitv , the humanitarian ton- p. 42,1 As to thr Tni ted Malt s, sti’ 
fiiderations which underlie Artnle 44 I S rxrd Sfhn \ ^ ( hJ (l()4;i), 

of the Geneva Convention ought not 137 F. 2tl 83S Sre aWo tnutt‘rpaeht 
to be disreganied. Tn partieulur, it m Yfar fiook uf ruiUrnnhoml 

may be difficult t> find justifj(ationf<»r Imw (F»4Sh pp HSl iSo, ind Abel in 
8uc*h continm^d treatment of refugees Modern Law Hfuew, H |lt)4r>), p 77. 
as alien enemies afW the cessation Uliile m (ireat Hrifain the imtur 
of hostilities. But set* Her v. U(me alisation of ahens wam suspended 
Secretary, ex parte /a T 1945] K.B. 7 diiimg the SeromI World War, this 
and the criticism of it by Fawcett in was not sr> in the Uiuteil States For 
23 (HW6), p. 379, Sr^e also details see Domke, of /I hVn 

IxhmrUhal and Other$ v. Attorney ^ Brnperiy (VMl), p, . 
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bility of the State as Kuoh -for the violations of the laws 
of war has always formed part of International Law.i How- 
ever, in view of the argument to the contrary frequently 
adduced in connection with the various war crimes trials 
after the Second World W'^ar, the express aifirmation of that 
priiKjiple is of value. 

Finally, the ConA^entitm contains provisioii*s for recourse 
by the protected persons to the Piotecting Powers, to the 
International Comriiittoe of the Red Cross and to the 
National Red Cross Societies. These organisations must be 
granted facilities, within th(‘ limits of military considerations 
and national security, for tlie fulfilment uf their task. This 
applies in partieulai* to visits to protected person from 
representatives of tlu*se organisations, for th(^ jmrpose of 
distributing relied' and sending other assistance to in- 
ternees (Ariu’? , .‘Ki and 142). The representatives of the 
Protecting Powers must be given permission to go to all placCvS 
where protected persoiis are, particularly to places of intern- 
ment, detention and work. They must be permitted to 
interview tliem wdihout witnesses, personally or through an 
interj)reter. The visits must not be prohibited except for 
reasons of imperative military necessity, and even th»in only 
as an exee[>ti()iial and tem})orary measure. Their tluration 
and frequency must not l)e restrieted . The same ])rerogatives 
are to be enjoyed by fhe d(degal(\s of the Tntoriia?^onal 
Committee (d the Red (Voss. 

The bulk of tlu‘ Convention contains regulatioiivS for the 
tnNitrnent of internec.s (Articles 70-141). It includes chap- 
ters on places of internuu'ut, food and clothing, hygiene and 
medical attention, religious, intellecdual and physical activi- 
ties (including w^ork performed by the internees), personal 
proj>erty and financial resources ol internees, administration 
and di8ci))line, relations with the exterior, penal and dis- 
ciplinary samdions against internees, their transfer to other 
camps, matters arising out of their d*''4h. their rcleasL, 
repatriation and accommodation in neutral countries, and 
information bureaux and the central agency for internees. 


* See vol. i. § 
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The General Provisions lay down, inter alia, that 
belligerents who intern protected persons shall be bound 
to provide free of cliarge for their maintenance (including 
the maintenance of those* dependent on the internees if such 
dependants are without adequate moans of siipport or are 
unable to earn a li\Tng) ; that the internees shall, as far as 
possible, be accommodated according to their nationality, 
language and custom— though, on the other hand, internees 
who are of the same country shall not be separated merely 
because they speak different languages ; and that, as far as 
[lossible, families shall not be separated. 

The provisions concerning the execution of the Conven- 
tion, puni.shment for its violations, and the settlement of 
dispute.^ concerning its interpretation and application are 
the same as in the case of the other Geneva Coinentions 
of 1949.> 

§ 101. Before the First World War. following Bjiikon- 
hoek,^ most British and American writers and ileciMoiis, and 
also some French '* and German^ writers, asseited the exist- 
ence of a rule of Inteniational Law that all inten ourse, and 
especially tradipg, was ipxo facto by the outbreak of war 
prohibiti'd between the subjects of tlic belligerents, unless 
it was permitted under the custom of war (as, for mstance, 
ransom bills), o'r was allow'cd under special licences,^ and that 
all contracts concluded between the subjects of thi* belli- 
gerents before the outbreak of war U'came extinct or 
suspended.'* On the other hand, most German. French, and 
Italian writers denied the exi.stence of such a rule, but 
admitted that belhgeients were empowi'red to prohibit 1)> 
special orders all trade between theii own and enemy 


^ See below, § LU 

* Quaestiones Jum publtci, i p. 3 

® For inslance, PiUel, p. 71, and 
M^ngiihac, iii® p 107. 

* For instance, Gcftcken in his 
note 4 to Heffter, p. 2f)5 

® Bee below, § 217. 

* Sir SaitiucI Evans, in Thf 
PaimwUns (1015) 1 B ami (’PC 
195, flffain laid down that it i« a 
rule of Int^'mational Law that tpao 
facto by the outbreak of war all 
trading with the enemy le pro- 


hibited (derision alBrmed in 2 B and 
(' P.C 47). Different rea«ona for thw 
prohibition of iiUok ourse aorosa the 
lino of war ha\e boon gjvcn, which in 
elude I ht abstrat t thiory of indiv idual 
hostility, the object off t rippling the 
enemy’s ooraniouo (pi* Willcs J in 
Heposito V Bouden (1^57) 7 E. and 
B. at p 770), and ‘ the danger and 
impossibility of jxrmitting Intimate 
intercourse between the subjects of 
enemy States ’ (Baty in Iaiw Qtmterhj 
Bemw, 31 (1915), at p. 49). 
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subjects. The matter is one essentially of Mijnicipal, as 
(iistinguisbed from lntornati(»nal, Law. 

In (ifi'cat Britain ^ and the United States of Ameri(*a it had 
Ix^en, since the end of the eightt'enth century, an absolutely 
settled ^ rule oi the Common J^aw that, certain cases 
excepted, all intercx)urse,* and es})ecially trading, witli 
ali<*n enemies became ipso facto })y the outbreak of war 
illegal, unless allowed by s]>eeial licence. When the First 
World War l>n»ke out, the belligertmts by statute or decree 
supplemented or varied their Municii)al Law relating to 
trailing with tlie en<‘mv. Thus Great Britain, in Keptember 
1914, ])assed the Trading with the Enemy Act, 1014,^ 
forbidfling (exee]>t under lieenee) all transactions during 
tlie war which vven^ prohihiUxl by Common Law, statute, 
or proclamation, and among tliem w(U’e all that would 
improve thr financial or eomiticreial position of a person 
trading or residing in an enemy ('oiintry : e.g, paying 
debts to him, dealing in securities in ^\hieh he was inter- 
ested, handling goods d(*stined for him or coming from 

^ Sit* Vorter v. Frcvfhnberfj |1015J oon( crnocl ; sre IJenUe v. London 
] K.H. SoT, and. heyid<'S the ttxt* Exchange A!i'<arance ('o, (1749) 1 
booUs qiudrd alwivo at thf rominerKM*- W*' 320; i^lanrh^ y. Fhtcker (I'ilQ) 
int'iit id ^97, McNau, cp. 170 !‘«1 ; 1 l>on^. 2.’>1 ; Laiahre f". 

PcnTiant. t'liad'Mi*U, and Oi»Ln»r\ in (1779) I J)nuf;. 2S1. It may la* said 
Lan (pnirterhf lUunr, IS (1902\, jip. that fiid v. Mth^ou (1780) 1 T.K. 84, 
2S9-29»», 20 il9tU), pp. Ji;7-l<sr». 2.7 J^oU< Inll (ISOU) 8 T.U. .">18, and 
(1909), pp. 297-910; HoritMich. Tht Furtado Ffviers (IS02) .> and 
f.atc of I'nnii) Fu^iurtyh> Uttr (l‘»07), V. 191, mark tlm defeat oi > ht lax 
p]>. 47-td ; The Kft>ct vunvs prevailing in the Ooinn. m Law 

( I90'h, l-.vtiti. <\nirt.s on the subject of trading with 

of War on Property (1909), pp. AO- the emmv ; the prevalei 'e of those 
A8 ; Markovitch, DiWi rfldn de In vu-v^'- ‘^e. ms to have boon largolv due 
(jverr^ nmt confrids rntu par- to Lonl Maiisliold, one of w'hose 

tienlierjf (PM'Z) ; SrhiiMor and Strupp strong poiuLs as a judge in oom- 
in Z.l,, 29 (1919). pr. ii. pp. 21. meroial causes vxaa his flair for the 
MS; Soott in Law ipontwla Itn rn , business man’s point of view. 

90 (i9U), p]). 77 . 90 ! and 91 (191A). " That a British subje*'* who, 

pp. 90-19; U;ii\ in Jaw (}u(i7U)hi after the outbreak of war, becomes 
Henetr, 91 (191A), p. 19; P'in\ in naturalised in the enemy country 
}fodirn Lau litn'ew, 4 fl9l!),'pp. commits an ait of treason was 

decided in R. v, Lynch 1 19091 I K.B, 

MVhrreaH the Admiraltv Court 44 L See abov e, vol. i. § 306, Fir 
did at all times, the Common f-avi a case ot i Mira lisation of an English 
("onrts did not during the eighlienth woman liy . r marriage to an alien 
century bold trading with enemy enemy in time of war see Fashender 
subjeeU to bo illegal, at any rate v. Att.dLn. fl922] 1 ( h. 232, 2 Ch. 
in 80 far as insurance of enemy 860, Vud sro McNair^ pj^ , 

vessels and goods against capture * A (ico. \. e. 81 . See McNair, 
on the part of British iTuisers was pp 170-191. 
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him/ or contracting with him.® By a decree of September 27, 
1914/ France, after a preamble reciting tliat, according to 
a well-established rule of International Law, war of itself 
prohibited all comiueroe with the enemy, expressly forbade 
all trade with enemy subjects or persons residing in an 
enemy country, all contracts (foul acte ou cunirat) with such 
persona, and the di.scharge for their benefit of obligations, 
pecuniary- or otherw ise, resulting from ‘ tout note ou contrat 
passe.’ ‘ Germany, by an ordinance of September 30, 1914, 
prohibited all payments to jiersons residi-nt in the British 
Empire, anti the ban was extended lalt'r to jiersons 
resident in other enemy countries. But German law 
permitted trading with the enemy in so far as it was 
not expressly forbidden, and legislation in Gormauv against 
such trading seems to have been less rigorous than in 
Great Britain or France. ^ The United States, by the 
Trading with the Enemy Act of October G, 1917,*’ pro- 
hibited all trading or contracting witli [ler.sons resident or 
doing business in an enemy country, all payments to sueh 
persons, and all business or commercial cominniiicution 
with tbein. The Tiailing with the Encinv Act. 1941, 

followed similar lines.' 

* Trading with Jihe eiionij does (ontra<( nn‘< fiiti'mi into in onlor 

not betomo legal by the biit that to ^upI)l\ tlvo imds of i Butidi 

goods coining fiom the enenij pri.ioiuT of war in Fiainc (.Itdoinc 

country to Great Britain, or going v. Monhuni (Is In) i> 'l.iuiit. UaV) , 

from Great Britain to the eneniy (U) a hen* it iias m nli in order to 

country, are sent to their destination supply an iii\.iding Kiiglish amiv or 

through a neutral country (.Vow v. the Knglmh licet (7'A. MwUmna diUe. 
Donohoe (19115) 32 T.L.R. 343. The (irane (ls(i2) I {' Bol. ItC.) 

Jnnge Pteter {im) 4 ('. Iloh 79). » TcM m 42 ('(hmO (lOir.), p 1(13. 

But if the goods h.ive been bought • .Sn. (iarner, i. 1(52 10(3. 

by the subject of a neutral .State ' hVe Garner, i. !i(| 1(54- I0i7. 

bona fide by himself and arc after- ‘ AJ., 12 ( lOls')^ Snppl.. p. 27. 

wards shipped through neutral tern. ’ s,., j ./ _ Siipid 

tory to the enemy. It is not a case p .’((i . H,sl,op m Hnnwd htti 

of trading with the enemy ; see, The /fc . oh, ii2 ( I'Uo) i,n 72l-7fi9 Sec 

5amud(1802)4C. Rob. 28t(n.). m pailiciihr, pp 7.-i|,7.7S, on the 

* It had long been the Hntisb meaning nf rinitnil ’ ih fonneetBMi 

role that all 'ontraete entered into with the intorpretation .rftlin Trading 

ivnvg a wai with alien enemies with the Knemy Acts in tho United 

without a epeeial licence are illegal. Slates. And Amenean 

invalid, and can never be enforced; ('oriwrahon \.Tow (' ('Utrk 4H ■(ien. 
but, pnor to the Trading with the (1917) .332 U.S. tnO, for an intcroreta- 
fcneiny Act, 1914, and the proclama* turn of tht* 'IVadinif with tlio Kiimny 

tion thereunder, two exceptions to it Act, as amended by tho War Bowers 

hadjbeen recognised : (1) where tho Act. l«tl. in relation to its effect upon 
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On the ontbreak of the war with Gormany in 1939 a very 
comprehensive definition of trading with the enemy was laid 
down in the British Trading with the Enemy Act, 1939.1 
That definition included, in general, any person who ‘has 
had any commercial, financial, or other inten'ourse or dealing 
wdth. or for tlie benefit ^ of, any enemy.’ ^ In particular it 
includes any person wdio : (1) has supplied any goods to 
or for the benefit of an enemy, or obtained any goods from 
an enemy, or traded in, or earried, any goods consigned to 
or from an enemy or destined for or coming from enemy 
territory ^ ; (2) has paid or transmitted any money, 

negotiable instrunnuit or .security for money to or for the 
liemfit of an enemy or to a place in enemy territt .y ; (3) 
has performed any obligation to, or discharged anv obliga- 
tion of, an enemy , (4) has contravened the provisions of 
the Act coTH.-ijiing tli(‘ transfer of negotiable instruments 
and eliOM's in action by (‘iiemies • (o) [lurehascs enemy 
currenev. 

§ lOUi. A by pnalufT of this prohilution of intercourse Effect of 
which luternaiional Law sanctions or. according to 
view, itself (‘ujoins, is the legal (‘ffeet of war upon contracts traetb. 
between jicrsoiis separated by the line of war. •Within 
general limits which have not yet been clearly defined, 
International Law leeognises tJie competence of eaeli State 
to regulate this nuitlei In its own Munuipal Law*. The 
following is an attem}>t at a luief suinjuaiy of the main 
principles which tli(' Liiglisli courts ha\e cAohecI/' 


t\ ncutrfll < r*qror.»f](*nliul<lifiir 

f<tr tlu' hrruhl in t!i<'titv 
((icrm.iTi) I ni ])(>Tatn ij It lul<l 
that the st<K‘k ccrtiluatc’^ in qmstu n 
must Iw' tramlomMl tn tlvc Ou'-toiluii 
of Enemy Pn>|MTt\. Sim* also, to tin* 
wamc ofTort, t Itvk, \tt C/* " \ 

t’rht>rMc Ftmi'Z < 'orpt^rafuiv (J 017 ) 
m (T.s. 48U. 

' 2 A 3 Oeo. VI r. Sth 1. i, .vml (>. 

* The result of the latter term is 
that the notion of trading with the 
enemy may now cover a contract 
between two iienions rewident iii Oreat 
Hritain or a contract Ixjtwwn a yver^on 
resuleut in (Iroat Britain and one 
reaidant in a neutral country. 

VOL. n. 


t » tin* doluntion of the term 
( iuni\ *'(*0 ahoM, ss no. 

* It H laid doMii in § 15 that 
* cnoni\ tiriitorv ’ m**anb area 
whi' h 1“ under the ‘Jo\creignt\ of, or 
.11 the occujution of, a Power with 
whom Hit- Mijcst\ is at war. Such 
lerntory, howeirr, does not include 
an area iicoupitMl hy (Irt'at Britain or 
a Power allied w ith her. 

‘ For dot. SCI* Trotter, op. rit., 
OamplKll >p (if. and in parti- 
<u].ir MeXair, pp. 132-318, in Latr 
QuarUflif /fri to/, r>t> (H40), pp. 173- 
2(>7. and in Grotut'* 27 (H41), 

pp 182 213. As to the Municipal 
I,aw in other countries see Cjarner, 
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(а) Contracts made and broken before the war . — Here a 
right of action for breach had already accrued on the 
outbreak of war, and the enforceability of that right of 
action depends upon the rules concerning persona standi 
in jndicio already discussed. As a general rule the alien 
enemy (in the territorial sense) cannot beconu* a plaintiff 
in a British court during the war, but may be made a 
defendant ; when the war is over, his suspended right of 
action revives and may be enforced ; ])os^ibly, if not 
probably, the statutes of limitation are likewise suspended 
during the war.^ 

(б) Contracts made before, and remaining vdiolly or partly 
unperformed {executory) on, the outbreak of war.^ Here the 
effect of war depends upon the natun* of the contract. 

(i) Abrogation. In practice, since tlie perfonnance or 
further performance of most of such contracts would involve 
the forbidden intercourse across the line of war, the com- 
monest effect is the abrogation of the contract, that is, its 
dissolution or discharge. The following contracts, among 
others, are regarded as being in this category : agt‘ncy,“ 
partnership;^ affreightment* (for instance, it vould be 
illegal by English law for an Englisli ship to Wad nr unload 
at an enemy port), sale of goods, marine insurance, lire 


1 . IbS 171 and IT.'MTl. and thn 
fnlloAMnj; : Uvdr, ii iiUS bit , 

Audinct in H.G., (1920), pp. 

289>358 ; VVflrtheimer, Das \ frtragn- 
krteg^echi dts In- uwi Amlnnd^s 
(1917) ; Sjgnorel, L& staUU dej sujets 
ennenns {liilC) ; Curti, Ilavdelsvnhot 
und Vf^rmo^jen im Fetndesland (1910) ; 
Kccard, Btpns el inihHs fTan<;a%s en 
AUemagne ti en AU(u:re- Lorraine pen 
dant la guerre (1917); Schol/, /Vt* 
vaUtgenltim im beseizten undvnbiselzUn 
Feindeslavde (1910) ; Clnnot in 40 
CluTiet (1919), i>p. 945-953 ; Iway, Die 
privaten Reekie und Interessen im 
Friedenevertrage (3rd <vl., 1923), §§ 103- 
157 : Report of the 37lh ( 'onference of 
the Internatirmal Law Association 
(1932), pp, 89-121. Sf‘#» also a rol- 

Icctive work entitled Der Wtrtschafls 
krieg, in 6 parts (Ureat Britain, 
Rusflia, Japan, France, Uniterl States), 
ed. by Inatitut fCir Soeverkehr nnd 
WeltwirUchaft, Kiel ^917-1919). 


^ See above, § lOUn. 

* TliiH 18 a fair infeicrue from 
pniRiple and from the partiienihip 
cat^e cited in tin* fono\Mng note. 
See alno Mtuirdl \ GrUnhuf (1914) 
31 T.L.il. 79, and Timjley v. Muihr 
[1917] 2 Ch. 144. But *»ee (Htoman 
Hank v. Jtbaru, L.K jl927j 2 K.H. 
254 [192S1 A.C. 209, 

* Hugh Stmnson and Sons v. 

A.-(j,fUf ('ationnagen [l9l8] 

A.C. 239. Ihc alien enemy partner’s 
share of (he assets and the fruits 
which It earns during th^ war tin not, 
however, belong to the Uiitish 
partner. And see th^ instriietive 
Aineriean cave Sutherland v. Mayer^ 
271 l\8. 272; Annual Digest, 1925- 
1920, ra.se No. 334. 

* EsposUo V Howden (1857) 7 E. 
and li. 703 ; Arnhold Karherg Co^ 
y, Blythe, Green, Jemrdain df Co. 
[1916] 1 K.B. at p. 505. 



§ lOlaJ EFFECTS OF THE OUTBREAK OF WAR 323 

insurance.^ Moreover, even if the contract contains an 
express provision suspending during a war the execution 
of the contract and the intercourse between the parties, it is 
still liable to be treated as abrogated if its continued existence 
so as to operate once more after the conclusion of p^'ace 
would be contrary to jnjblic policy by preserving to the 
enemy a cominerc'ial benefit, altlujugh its enjoyment is 
postponed.'^ 

(ii) Lem than ahrogalion. It is not possible to segregate 
a class of contracts and to assert will) regard to them that 
the effect of war uj)on them is suspension. But there are 
‘ certain contracts, })articularly those which an' really the 
concoinitants of rights of property, which even so far as 
executory are not abrogated ’ ^ ; and under which the 

^ See Ejrcf.v ('ompany \h^rZ] '2 All K \l. IS(j. In Bayer (o. 

Ltd. V . Mathews, a»s leptirtod wi A n nuai \ FaAn r>f<ibr then IV); ///, Vnedr. Bayer 

DxyeMt n)27-n)2S, Case Ni). 3b0. A <1- ( n. tin* Hj;:h Couit ot Ontario held 

ih H)»i aho ocsc ii‘ >]<Mi 4tt 111 I‘0) that althoujrh the contract 

llic lnu witli i(*rard to o)ntratt*» ot was c\*"cut^)ij it not abrogated 

iiisiiiaJK 0 .ind oiliu tatcuoriisof ,iin- in the outbreak of war seeing that the 

(nolH enumerated in tlio te\t al).»^e (’anadiau n^gulation'^ on trading with 

eonstif ute*' oru‘ »d tlu main atuu s ot tfu' eueun eiiectively \e&tcd in the 

Sit Arnold M< Xnii 'v w oi k on 7V/r / M/fd Cnstodian of Kuemy Pioperty the 

Kfjnh (tf W at (‘Md i(\., l‘)-* rights to prnmeiiis under the con 

31s (nlt'd here M( N oi ) Ah to the Ti<ut AieonimgK» Us ccAitinuance 
etioctb on coiitr.ietH of a state of hoy inno^^.i\ benehted or involved inter- 
tdilich short of nar flee the A’ R, ktlUy 10111 ^^ with the enenj\ ; Amnial 

ease (deuded bv the Uniled States- B 1943*1945. (\i«5e No. 106. In 

MoxK'un flainib eoinrnu'-'iion), Awnwfl/ \ I/oo ^0, deuded lu i 01, the 

lAgcet, 1929 1930. (Vise Xo. 2S2(uicoii. Frein h Court of (Vift‘^ati()n, dc t « rling 

nectioii with the oumpntion of Vera from the ]*re\ivnis praitiee i the 

(^niz the I intid itey) Ami ’^et French ('onrts. held that, in partieular, 

al>o\M‘. p, 200 n. 3. tn^aties ot a prnnle laxv mCnreiihich 

® Eftrl Bxiber d- i'o. Rw Tinio do not iiuolve intercourse between 

i'o, [1918] A.r. at p, 269: In re tin enemy Powt.^ and w’hich have 

lt(idt4trhe Co. [19211 2 (Ii. 331, eon no <oimeitioii with the eondiut of 
taining an exliaiislne dl^cll^slom As liostilities are not sus])tiKled merely 

to eontracts of guauintee see Srhni7i4j ua the re.MiIt ot the outbreak of war : 

fJd. V. Stotkhohn'* Bu^kibia Bank .4;»/i?/<r/ Bajed, 1943-1945, Ca«e No. 

11946] A 21 9 where the Hou^e of 103 twilh a detailed Note by Rous- 

Lords held that in fait the <on1raet <eau). 

had la^en eomph'telv di.schargt d before ^ /V; Lord Dunedin in Eriel Bieber 
the war. See MeNiiir, op tit., ])|). 9.3 d' ( 0 . v. Rto Tint-o Co. [ 1918 ] A.C. 

and 236 238. See also Mann m at p. 269. S<*e also Hugh SUven^ot 

MfMUrn Laic Rineic.l {\9n),]) 159, d- iW v \.-G. fUr Cartonmgia 

and 9 (1046), p. 82, and Ilennquesiu Ivdustru [ 19 . ?] A.C. 239. where the 

B.)V, 21 (1941). p. 227. The (Vmrt of alien enemy’s right to a share of the 

Appeal held in that ease that a ei'ii- pn^tits made by the English partner 

tract with a neutral tv'ith a susjH'nsory after the dissolution with the aid of 

elaust^ W'as not abrogated nnless thcie the alien enemy’s share of the eapit^ 

Was a ttubat^ntial probalulit^ of ini'>* wa.s 

use of the is^Hoiiroea of tlu' rnemv : see Tiwgfey v. 3fiw/cr [191/j 2 Ch. 144. 
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exercise of their rights by alien enemies (iu the territorial 
sense) are snsponded during the war. Thus alien enemy 
shareholders (in the territorial sense) in an English company 
could not vote by proxy or receive dividends, or, it seems, 
transfer their shares. Upon a contract of tenaricy a landlord 
resident in England was allowed to re(*over in an Englisli 
court from his alien enemy tenant (in the territorial sens(‘) 
rent which accrued due to him during the war-; but 
without doubt the right of an alien enemy landlord (iu the 
territorial sense) to re<5over rent from a tenant in England 
during the war would be suspendt‘d. So also in the case 
of a life-insurance policy the rights of an alien enemy are 
probably in suspense. ^ 

(c) Contracts which it is attempted to make dnrimj, and 
across the line of, war. -These arc illegal, void, and un 
enforceable, whether they are trading contrac ts or not> lu 
almost every ease such un attempt would involve tlu* criminal 
offence of ‘ trading with the enemy,’ or an attempt thereat 
For the purposes of this section (§ 101a) enemy-occupied 
territory is in substantially the same position as enem\ 
teiTitory,* and it is probable that the- ‘ line of vvar ' is drawn 
round ftie enemy’s tcTritorv, so that an enemy subject 
resident m allied or neutral territory wouM not be regarded 
by an English court as an alien (uiemy for this purjxise.^ 
The Treaties of Peace of 1010 pr(*scribi*(l certain rules foi 
application by most of the belligcuents in tlic Fiist W'orld 
War in order to determine the position of pre-war contracts, 

See also tho AnierKan S^umond Pampun v Tzonh^ff \ \XAdii Bulgarian 
tnrmera" Feed ( o of AVu’ York, Arbitral Tnlmnal), Annual 

Annual Dnjest, 1X20-19215, Case No. 192o- 1926, (Vise No. 350 , and 

336 (MevtbU) Second ilus><ian In^iuranre 

^ Hol)^on V. Premier (hi Co. (Jompnny v. Millrr, 2(5$ US. 652, 

2 Cb. 124. Annual JhatM, ]923-lli;$l, (.sse No. 

* HaUeif V, Lowe nf eld [1916] 2 222. ^ 

K B. 707. * Central jndia ^ft7ang Co. v 

* Seliqfnan v Eagle Insurance ('o SocxrU ('oloniale Aiurr^oter ^1919) 

(1917) 1 Ch. 5i j. For the American 35 T.L.K. 587. As to the effect of 
canes see Campbell, Iaiw of War and partial occupation of a (ouiitr> see 
Contract (1918), pp. 198 217. EifC. An/jn fiehje dfs MiiUs v. Anglo^ 

* Qvoere, would such a contnu t l)e Belgian Agency (1915) 2 Uh* 409 
ne<;efisanl> regarded as null and void (turning on the Froclainations), iSce 
by international tribunals or by the also note to Hall, § 172. 

courts of another country T A nega- • In re Mary, Ouchemt of Bather^ 
tive answer is indicated by the cases land, cited above in $ UXhi (n.). 
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and these rules generally follow British practice. The 
governing principle was that such contracts were abrogated 
as from the date when trading between the parties became 
unlawful ^ ; but this did not apply to leases, mortgages and 
other important chusses of contracts mentioned in the 
treaties.*' The l'<*ace Tieaties of 1947 witli Italy, Hungary, 
1 inland, Kouinania and Bulgaria adopted a different prin- 
oi[>lc, T.hcy hiid down tluit all such contracts were dissolved 
as required for their ext‘culion mtercoui\s(‘ between parties 
w'ho had become enemies. Tlie ilissolution was to date from 
ilie time wluui the purii(\s became enemies. This means that, 
unlikf' in the Ireaties of UU9, all contracts whicli did not 
re<|uirc actual intercourse between enemit^s were mai*»tained. 
The Treaties ot 1947 aKo saiuTicm the maintenance of con- 
tracts A\ith a su-pensory clause providing for their resump- 
tion after the war/^ 


‘ ‘ Kxv'ppt HI n‘Jp<‘a nf (P.ht 

or other [xemHUv oiiii/ itioii 
out ol ivM (ioiie (n iiumcN piui 
thonMUuI< r.’ Soe Aiti<le 29 U of ihe 
TiCfitN of V 

As to th<* pra<tKe ol the Mivul 
Arlntirtl lrjhHn<ib see ami 

Solrie iH HI. (/^iris), 7 illKU), 

pp oot Soe the litiia 

tore fiu apt.uly ju- to tin* dletl of the 
Peau' 'lieatjc*t> oti toHiia«ts n<nl 
erojM‘rl} ihf c lotto aixl W ort, Trmtif 
of Piuct mth inroujoy, lUlU 
uffniiuy Mncafthh Imh) (IlUlO. 
Fletthtr MiMilton in Jnuiual of 
< 'othpataUf i .'ini mi . 2 

(1920), pp. (O 7h ; *Snnoii‘*ou, Prt*att 
Ptoprttif find Hnjhti^ hnuni/ ^ oun- 
IrtfA (1921), IloNhiir^h in I au 
Quarterly Henru\ ‘M (1921), pp. 
4t]-02 ; Se<»hell .Xrmstronji, li ar and 
Treaty Legtydaiu^ i (1922), Nehuster 
m r., I92tt*l921, pp. It»:is9. 
Ha\s, Kmrru/ Pfnputy rv Auurv'a 
(1923); (?uiel et lia-nault, Lf trmt< 
de jtaix nipr 1' AUt rnagne dn JS juin 
et lift tnkrtl^ prtr^^ (1921); FartMh, 
Lhe AnfUmivg drr Vorkroijaiertrage 
noth Art. 299a dtA Xertrages ton 
VersatlUft, in Z./„ 29 (1921). pp 
29o ,328 ; (.iriinin, Ihe Kirtw^rkung 
dfff Kf%eges auf inkrmUutnalr 
runymtUfige (1922), and in Z./.. 
25 (1922-1923), pp. 3,5-91; Nay, 
Hit privaten HetMe und Irdereaiien 


f riedff sitrlrage (3rd ed., 1923); 
Fu( hfi. Die (jTuudsalzt Versailler 
1 ertrays niter die lAguidaiian und 
iiesrhlwjnahmc dLUfseheti Vertnfjgens 
ini Auelande (i.)27). 

'rhe English text of Artule 299 of 
the Treaty of \ ersailles bpt^ke ot 
pie %uir Lontiacte as ‘iksHolved’; 
the Ereiuh text used the word 
‘ anmilc h,’ wlm h seems to b<* different. 

As to shuns and stmks in neutral 
eoi poratioiis )n Id hy enrm\ il»ject« 
and corporations, and eiidei* nt by 
(ertiliiates bung in threat BnU n on 
the outbieak ot \\ar, see the litiga- 
tion arising out of the shar«»8 of the 
I i.ittd States Steel Corporation 
» I limed h\ the Hntish C'ustodiaii of 
Knertn Property, in A.J.. 19 (1925), 
pp 399 374 

See F. \NoUT. 77te ProbJem of Pre> 
9 ( ohirati^ m Pence IreaPes 

(I94t»). DoiwVfy, The Conhnl if Ahen 
Propt I /.y ( 1 947) . 1 h ost, f ont) nch and 
Pi(Hi T»»(do 'f ( 194s) ; Sehnxder in 
Michigan Inn A’unt/, 42 (1944), pp. 
t;tKl r»22 . Webber in GroUns ^octetr,, 
33 (1947), pj. Ii»7-193, Martin in 
fi ) . 24 (1947). pp. 295.298; Sdiert 
in li (/., 4s (1941-5), pp. 78-S9. Vv»r a 
lull oonsidcrution six' ijn v. Genoal 
(unit f’o, deeided m 1947 by the 
Supn me ('ovirt of New York County : 
73 N \ S. (2d) 57(k 
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Poritiw § 102. In former times belligerents could confiscate all 
rermto’ public enemy property, immoveable or moveable, 

wpBrty on each other’s territory at the outbreak of war, and also 
enemy debts : and the treaties ' concluded between many 
State. States for the withdrawal of their subjects at the outitreak 
of war provided likewise for the unrestrained withdrawal 
of the private property of their subjects, 'riiroiigh the 
influence of such treaties, an international usage and practice 
grew up that belligerents should neither confiscate private 
enemy property on their tt'rntory nor annul delits due to 
enemy subjects. 'Ihe last case** of confiscation of private 
property was that of 171)3, at the outbreak of war between 
France and Great Britain. 2^o case* of confiscation occurred 
during the nineteenth century. However, it is <‘ontrover»ial 
to what extent that practice has definitely crystallised into 
a customary rule of International Law prohibiting the con- 
fi.scation of private enemy projierty on the territory of a 
belligerent and the annulment of debts due to enemy 
subjects.* In any ease, such a rule would not prc\ent a 


‘ See above, § llM) ; Moore, vji. 
§ 1196 , 8cott, Conferences, pp 559 
563; Turlington m A J , 22 (1928), 
pp. 270-291, 

* hee, however, the action of the 
Confederate Govemmont m the 
Amencaii Civil War, \^hich tan hanlh 
be railed an example of conhstation 
m international war; see I^wrciioe, 
§ 172, and Hallork, i. p. 580 (n.) 

* In the taso of In re Ferdinand, 
Ex‘Tsar of Bulgaria (1921 ) 1 ( h 107, 
Lord bt<*mdale, M U , at p. 125, 
stated his opinion that if the viev^. 
expressed in the previous editioua of 
this work, as to the obsolearence of 
the right of confisration be intended 
to extend to the Cro^^u nght to »ei/.e 
the pnvate prop(‘rty of enemy sub- 
jtacts on its territory m partirular 
instances (as opposed to a general 
conhsration), the in his opinion it 
was mcorrect. ( In t hat ease the Court 
of Appeal held that the ^ ommon law 
right of the Bi itish Crown to seize and 
forfeit the pnvate propefty of enemy 
subjects on its temtory still existed, 
though it was at any rate temporanly 
plaora in abeyance by the inron- 
sistent toaohinery of the Trading with 


the Enemy Acts ) 'I’lie point h diB 
cussed at length in the aigumcnts 
and judgments in that (ase, and by 
Farrcr, counsel for tlie ex Isai, in 
Lair Quarterly Beneu, 17 (192I), pp. 
21H 241 and 337-3»)2 It appears that 
tin e\ 1 HarlVniinu lid’s propf ity went 
out of the fr\ing pan into the iiie , 
that IS. instead of Ijeirig ‘ forfeited ’ at 
< ommon ian, it vsas ' letaintd uriflei 
the Hulgaiian lVa(e 1’ieat} (see 
Mullins, op nt lalow) In favour of 
the view that the right of ( oidiH^ation 
IS obsolete ina\ be mentioned (-.ortl 
l^i^ke^ in I he liovnuintan [19161 
1 A C at p 135, 1 H and C P C at 
p 545; and in the Daimler Ccuie 
jl916j 2 A f . at j) 347 , Lord Finlay 
and U>rd Haldani in UughHtemimn 
dr EonF Case [1918| A(’ |it p 245 
and p, 247, and Lord Hirkienhead in 
Fried Krupps \ .Orcotura Ir^m Or* Co 
(19I9)88LJ (Ch )atp. 3095; {smblt) 
Liehen's Estaie v (*ustodi(mof Enemy 
Property (a South Afnoan case), 
Annual DvjeM, 1925 1926, <W No. 
344; an obiter dutvm in a Scottish 
case, Public Trustee v. Davidson, thid.t 
Case No 345, ITydo, li. §$ 621-623 
Bouv4 in A Proceedings, 1926, 
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belligerent from seizing public enemy property on his 
k'lritory, such as funds, ammunition, provisions, rolling 
stock of enemy State railways, and other valuables ; from 
preventing the withdrawal of private enemy property which 
may be made use of by the enemy > for military oijerations, 
such as arms and munitions ; from hcizing and using rolling 
stock belonging to private enemy railway companies, and 
other means f»f transporting persons or goods, and appliances 
for the transmission of news, although they are private 
enemy property, provided that all these articles are restored, 
and indemnities are j>aid for them, after the conclusion of 
{H'ace ; or from suspending the ])ayment of debts due to 
enemy subjects till after the conclusion of jM^ace in ('rder to 
prevent the increase of the resources of the enemy. 

The rule that private proja'rty on land is not liable to 
confiscation guided the policy of the belligerents in the early 
stages of the First World War. Thus the British Trading 
with the Fhiemy (Amendment) Act, 1'.) 14. -created a custodian 
of enemy property who.sf general duty it was to receive 
tlividends ® and other sums which bec.ame payable to 
enemies, invest them, and hold them (subject to the payment 
of debts in certain cases) until the eml t)f the war. Jiut the 
desire to eliminate the linanoial !ind commercial inrtuence 

14-25; and Hon hani in A,J.y IS rnutiaoiii of fnoin> j>nfp<Ttv in tho 
(lir24) pi>, 523 .)52, and 22 (192S), Nt*»nd \\ar sue ( ai-f 11 in 

p|>. In favour t»f the ri^hl <»f A 37 (l‘.*43), pp. tUl d30. \ the 

toidiriCAtnin see the argumentn and nf tin (n'fMian /f jtot? 

judgnu'ulM m the /tV-Twfir A’trdthurn/’/? M. y. AUi^ Anjiual 
Casff and Hall, § M4 ; MuHjiih in !i)33-]iKU. (ase No. 217 Anti sot‘ 
Orotina Society, 8 tl923), pp. Ml-lHd; MtNair. ]>p. 120*130. on dlirn iMivinv's 
Kischnr Wiliiams, t'hupter't nn ('urrent ar<|tijbition aiui dispo'-'ition of jn-opotty 
I Hternatumdl Lau' ami the lAagne of iufernto^, Sev dUv The linmrhhirf, 
XeUwns ( 1029), pp. 1S8 2 <)n. Kngli.sh 1 19r>(» j 1 All IMv. 999, when* it held 
law dcw>» not n*. the pnx'ess that an alitn viiemN t'ntitU*d to in- 

of lht‘ ol)»t‘leaot*iK'(’ of a rule of law ; n'rn>t.dunii>'t}u*]>i'riodof »imi8 

actual rcjieal h\ Htatiito i« n(* 008 sar\. ^ut•h. in rc^jwt of damai;e>duf*to limi. 
A» to tlic I'nitKl SUU-fl, He« Report to * The reciprocal indulgence granted 
the Senate on the Soltleinont of War tu enemy mcrchanimen in Kusaiaii 
C’laimH Hill of 192S : Sen. Doc., 70th au<l Japanese portsS at the outbreak 
CVingreas, lat Seauion, Report No. 273. of the war in 1904, to l^vo uii- 
iSct* also (talhunrs, J hit rtiiiti*}ual lair molesteil with a eortaiii time, was 
and Ainerunn Trraitiient of Alun condititmal ujum then* Inung no 
Enemy Property {]dA\); Litlauer in contraband in the cargoes. See 
Yale Lair fonrnaK i52 (1943), pp. 7,38- Uwrenoe, HV, p. 52. 

770 ; Cuptirrll v, ( MM2) 132 * o (Jeo. \ . c, 12. 

N.J, Kq. 590 ; 20 A. 2d, 563. For o * Aramnyo Francke Mine/t v. Public 
comparative account of Jcgislation on TrnxUe ( 1922] 2 A.(\ 406. 
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of the enemy, and other motives, presently led in most 
States to exceptional war measures against the businesses 
and property of enemies, which, though not confiscation, 
inflicted great loss and injury. Sometimes these measures 
stopj^ed short of divesting the enemy of ownership of the 
property ; but in other cases the biLsinesses or property 
were liquidated and wore represented at the close of 
hostilities by nothing else than the proceeds of their realisa- 
tion, ofbui enough out of all proportion to their value. ^ 
In the Trading with the Enemy Act, 1039,^ provision was 
made for the appointment of custodians of enemy proix?rly 
in order to prevent the payment of money to enc'inies and 
to preserve enemy property in contemplation of arrangi- 
ments to be made at the conclusion of peace. 

After the First World War the Peace* Tr(*aties })r(n'i(lefl for 
the readjustment of rights of private ])rop<*rty on land. I'he 
general principles underlying their complicated arrangenu^nt^s 
were that the validity of all completed war measures was 
reciprocally confiiTned ; but that while uncoinph^ted liq\iida- 
tions on the territories of the (Vntral Powers weit* t(» hv 
discontinued, and the subjects of the victorious l\nH*rs 
were to«receive comp^uisation for the loss or damage* inflicte<l 
on their property by the cmergcuicy war nu*asiir(\s, llu* 
property of vsubjects ^ of the vaiujuished Powers on the 
territories of the Allied and Associated Powers might l>e 

' For details see Garner, I. §S 62-79. Sioeck v. PMif Truster [19‘Jlj 2 Ch. 

* § 7. By virtue of paragraph 5 67; In re Cknmhtrlmn'a fSeHUmeni 

of the Trading uith the Knerny ( 1921 ] 2 <’h. ; Fashetnier v. A.G, 

(Custodian) Order, 19.39, companu^s 11922j I Ch. 232, 2 ( h. S50 ; Itnth- 
inoorporaled in the I’nited Kingdom (’192.31 2 Clu r>42 ; Kramer 

or having a share transfer or regifitra- v, A. ft. f 1112,3 J AC. rp2H ; Harnn 
tion office there were put under a duty Keitzen de Jfanenn ert's Casr (19211 
to communicatp to the C'ustodian of 2 (Jh. 2S2 ; linhn v. Pv(^hc Trustee 
Knerny Property all shares, de- [l92ol I (*h. 71.7 , Pauly f^ust^xiian 
bentures, and other securities held by of En^my Pri}i}*nty (dtx i^ed hv the 
or for the benefit of the enemy. By Supreme (‘onrt of South Alnca), 
the same Order the Boar#! of Trade Annual Ihyest, 19I1M92*J, Ca.se So 
waa empowered to vest in the 157 ; , *1/. PaUmfelder v 

Custodian enemy property or the Ef/iretnty of State Pamia \ Cana<la 
right to transfer etinny proj^rty. Law llejyortH ( I927| Kxrfc. 86; An 

* For the Interpretation of the nual Digest, 1927- 1928. (‘4se No. 372. 
term ‘German nationar in Article and a miinlier of decisions of the Anglo* 
297 of the Treaty of Versailles and the German Mixe<l Arbitral Tribunal. As 
(omsponding term in the Austrian to the nationality of corporations 
Peace Treaty and the ensuing Treaty under the Treaty of VeTsaillw see 
of Peace Order in Cotineil, 1919. sec /i T., 1922-1923, pp, 186J88. 
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retained and li<iuidate<l, aiul the owner was to look for 
eompi^nsation to hin own The proceeds of the 

realisation of such property were not to be handed over to 
him, or to his State, but weie to be credited to his State 
as a payment on account of the sums payable by it under 
the treaties.^ Kot\\(*f*n some States, Great Britain and 
Germany for exam[)le, clearing offices were established for 
the colle<*tion and i)ayment of pre war debts,® and Mixed 
Arbitral Tribunals were constituted for the purpose of 
deciding (luestions relating to debts, contracts, property, 
rights, and interests, and certain other matters arising under 
the TVeaties of lVa(*e,'' 


* For PKampIo, Arti< Iph 207 208 of 
tho Ti»‘aty of Versailles 

* Ibvi , Artule 2‘Ui , ('haiOris, 

( onstitutioh ri«W Onfant'iaium if th^> 
i bating in 

Juutual of ( (nitparativf* hgi^hitton, 
3ni ser 3 (1021), pp 31 30 

also the UeportH (tf the f'oiitiolhr .»f 
the ( leinn^ Ollne (OiTiinnj ) ami the 
Adrnnnsirator of (ierman, Au'^truii, 
Huiif'aimn, aiul nuljianai Fropertv, 
publHl<<<i In II M StitiiinoiN Othu, 
partuulailN the iaportf' of tin Lfyal 
AUmwt unitaii.ed jn the Xpptndicis 
of the*'* (io< umt ritN, when *i numii nr\ 
of tlie pnni ipnl <ie< isi(»i\k of the Mixed 
Arhitri! 'liihunalM will he founo On 
Julv 2h, 1932. an agn* inent was • oii 
eludiHl t>etween tin. it lintain aiid 
Oermnnx for the provihional diwlu 
tion of the Mixed \ihitral Inhunal 
Pre^io««l), t treat Cintain, in ordir to 
alle\iate hard**liip«, n leased lar^e 
»art*i of Ctrl iin spt< ifnd v,it<^xoins of 
tipndated ta’nnaM pn)|)ertN on there 
roinmendation of a «««n,inittee under 
the eh)Airrnan«*hi]) of l,('rd illanea 
biifjifh njwiall^ set np f‘»r tint pur 
See Cmil 2U4(» j 1^21) , \\ ei*.er 
in //,/., 12 (1S:1U), pp 2tK 210 In 
I)»oeralH*r 1929 the linlmh and 
t^ermaii (lo\ernmen1i^ loiii hided in 
agreement pro\iding for the release 
of Oerinan projM'rtv not liquidated or 
finally dtapotifxi of at the date of the 
Agreement : TreaU v'senes, 2so 21 
[1930]. See al»o the I'niteil States 
Settlement of War (’lainiH Act of 
192S, providing for the return to 
German owners of all pro pert > held 
hy the Alien Property t’uHtoiiian. and 


for sul rni'jpinn to an arhoralor of 
the daunt- of the (leripan owners of 
inerdiant \tystls and p.itenta reqiu- 
sitioned h\ the Initid States during 
the war.* 8ce AJ, 22 (1928), 

Suppl., p 10, and Burt haul, iM., 
pp 373 370 

^ As to the MiM^d Arbitral Tri- 
buiidls see Zittlmann in Z.l , 20 
(1021), pp 2tS2<>2, Kuze iii /f./., 
{P*22/, 3jd >cr, 3, pp. 22-86; 
stnipp in .1./, 17 (1923j pp. 661- 
690 , BY, 1931, pp. 135-142. As to 
the Ann ruin t.errndn Mi\e<l Claims 
('oinnupHion hce Ihvrofaard in A.J., 
21 1 1927). pp 172 4S0. And os to 
the Vustnan and Hungarian Debt 
( iainih sfe Bor< hanl. thtd , 2^ d92S), 
pp 112 Ho .Vs to the Vnglo- 
I urki'^h Mixed Vrhitral Tribi» 1 see 
Hill in Jurnb^il lUriai, September, 
17 1 1935) pp. 241 252 . as to the 
Turlvish iiieek In buna! stu Koeg m 
^lod\»k 1 4 ., 8 (1937). pp. 3 18 See 
also S( hai/ii, I>a* dtuhch franzitsi^che 
g*mi^rhtt .SrhteJtisgencJd (1930), the 
same, Ihe (fctnuchi^n Sch}edsgenc?itf 
dtr Fnfdin'ftrriragf in Jnhrbuch des 
nffi hrn IS (19‘H;, pp. 

37s 455 , lUuhdorn in Hagat- Renttil^ 
1912 till), pp 141 239; Hart, Th 
^fned Afhihal 7 nbuvnl 'i leeture, 
19321, Nhnud and Sehmitz in 
Zo 1 , 2(ltk31). pp 17-85. 

Ft»r re}M>i ^f do< isions see iiVrMetf 
de^ ibnjaoriJi Trtbunaur Afhi- 
frriwu iVnfw KtUschetdungen rfer 
g*^nii^iht^n Schinl^qenrhie (Lowen- 
feld. Magnus. olff) 

For Hummanes of the derisions 8i»e 
Sroliell Armstrong, War and Treaty 
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The Peace Treaties of 1947 provide for the right of the 
victorious States to seize, liquidate and retain enemy pro- 
perty and to applj' it for the satisfaction of the claims of the 
Allies and their nationals, including debts, under the Peace 
Treaties.^ Enemy assets or their proceeds in excoas {)f the 
amount of these claims arc to he returned ® — with the 


important exception of industrial proj)erty (t.^. patents, 
designs, trade marks and trade names, etc.). This need he 
neither iTtumed nor included in detennining tin* amount 
of property to be retained.* The Treaties provide for .some 
important exceptions to the right to seize property. These 
include consular and diplomatic property in Alliinl terri- 
tory ; property of individuals a ho are enemy nationals 
but were given permis-sion to reside, }>rior to the armistice, 
in Allied territory (a provision whioli affords eipiitahle pro- 
tection to many j)or,secuted immigrants and refugees) , and 
literary and artistic property and pioperty of religious and 
charitable institutions used exelusi\cly for tiio.se jmrposes. 
The States of the nationals concerned agiecd to eomi>en.sale 
them for the property seized.* During the war enemy pro- 
perty in Allied countries was put under custodiansiiip or 
similar pleasures of administration jirior to itS fate being 
decided by the Peace Tn*atie.s. 

With regard to the projierty of the Allies and theii 
nationals in enemy territory, the Peace Treaties of H)47 
provirlo for the full restoration of ’ leg.d rights and interests ’ 
and for the return of other projierty as it e\is(<*d at the time 


Legialaiion (1921), SuppI vi , Jaurtral 
of Comparaltie Leyi elation, ^ (1922), 
p. 255; 5 (1923), p 17 . 0 (192i), 
p. 301; 8 (1920), p. Ill, the Uep^rN 
of the (’oiitroUer of the rieftnnp ( )(h( e , 
the succewiive iwues of the Anmuii 
Jhgfiat of Public Iniernalional FjClv 
C oats \ and see preceding note. 

‘ Article 79 of the !V‘ace TrvAty 
iRith Italy. 

* Apparently o the owners them 
selves. This w an indimi inft'ience 
from the lanj^uagc of the IVeaties. 
Thus Article 70 (3) of the tVare 
Treaty with Italy providcn ‘The 
Italian (jovemment undertakcH to 
compensate Italian nationals whose 
property is taken under this Article 


and nni n turned to him ' 

* ThiH pFouMon w not 

dlH^^mnlA^ from that in the rnaties fd 
U»19 whe h gii\c to tin AIIic'h tin n;?ht 
to !inpn'<e upon (.errnany and her 
allns s\u h linut/itioim or ti'^tiKlions 
upon inrlustnal }>ntp<rt\ }\$ they ton- 
sid« r‘‘d for mutual defence 

or in the puhhc irit< rest. 

• Seeahf.^(,p 'I2*i n X Foradis 

tinmon of the Huhjci t Her IMidhommc 
in Jovrmtl tit tiroit tnitrnaii/nalf t)7-72 
(1049 1915), pp 538 515; Martin in 
/i y . 24 (1947), pp. 299j»)4. Fitr- 
raftun«'e m Hrofu^ 73 (1948) 

(9 ). pp 33*2 .339. And see in par- 
ticular Ihunke. Tht (onirol of Ahen 
Property (1047). 
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of the coming into force of the Treaty. The differential 
treatment of the property of tl.e victors and the vanquished 
can properly he explained l,y the fact^- there is no other 
explanation - that, as stated in tlie Pr<‘amble to these 
Treaties, the defeated Stat<'s boro the responsibility for 
purtieipation in the war of uggres-sion. This i.s a test which 
after the two World Wars was - in the absence of a more 
impartial agency - applied by t.he victor. Yet it is not a 
to.st entirely devoid of value. This is so in particular when 
the victors represent the tiverwhehning majority of the 
members of the internatumal coininunitx and when their 
action can, with a .substantial ap])roxijuation to truth, be 
coneciv ed as enforc*Mneni of International haw. Th» re i.s no 
Hueli inherent merit in the i.rinei])le of immunity of })rivate 
projXM'tv' to cnnstitut<* an abholiite olistacic to making 
the subjects of the aggressor State immune, in this par- 
tic\ilar <pliero and after the eoiiehision of p(*aeed from the 
eonseqnenees of llu' unla^^fuI action of their State. 

Enemy projierty found by a belligerent on one of his own 
mereliantmen does not enjoy any immunity from confisca- 
tion, since enemy private* {)ro{)erty at sea,*'^ unlike private 
projierty on land, is liable to capture everywhere except on 
a neutral vessel. A<‘eordingl\ , during tin* First World War, 
British Prize (Vuiris in several ea'^es (*ondomned ^'nemy 
goods on British merchantmen, whether seized befo^t or 
after they had hocui landed in British ports. * Further, enemy 
goods discharged Ixd'on* the oiitbreak of war into a bonded 

* On llip nlht'f hand lh«’ 247 ; The DamMo {1916) 2 B. and 

praoiicr prohibitum pi 7i (’ P.O. , The Knumanian [1914] 

iM worths of n't<Mitio!i P 26; IB and (.P.<\ 76, 536; 

^ In 11H15, during the Bubso [19161 1 AA’. 124: sef' Hudson in 

Japfinpm^ War, a HuMsian vrt&rl, the \.J , In {1922|, pp 375-39*' and 
Thalia (see Takahashi, pp. 606 620, Her/og ni .1 J , Us (1924), at p. 4S5 
Humt, n p. 116), was Rein'd while (n. 16). On tin meaning of the tenn 
undergoing repairs in a Japanese ‘ port ’ Biit\ m Law Quarterly 
shipyan.1, and condemned as an enemy Ilnuu, 34 vI91s), pp. 120-427, who 
veaseh although, being on land l>cside tlcnies th«it quay a and dry dookb 
a iloek, she was not at sea. This was are part of port. And it matter^ 
prior to Hague (\mvontion VT., which not whether tiicniv cargo itaelf is 
forbiulo confiscation of enemy nier concermNl, or the priweefU of its sale 
chautmen in harbour at the outbreak after it li.id been sold in a British 
of war (See lielow, § 102a.) port on Recount of its perishable 

» The Minmiehi (191 $] l\ 71 ; I B charn. tor. The Gknroy [1918] P. 82 ; 

andr.PAM37; ThtTen lialteofStlk 3 B, ami O.P.C. 161; The AcMUes 
at PoH Said (1016) 2 B. and (\P.(\ [1919] P. 340 ; ,3 B. ami C.P.C. 632. 



332 THE OUTBREAK OF ^^'AR f§ 102a 

warehouse in a British port, and found in bond at tlio outbieak 
of war, are still considered by British practice as Hca-t)()rne.» 
Belli- § 102a. As a rule belligerent property in ?ieutral States, 
being under the impartial protection ol th(* latter, enjoys 
in Neutral immunity from seizure by the other belligerent. \et 
States, circumstances may arise in which such ininmnity might 
constitute an abuse of neutral territory in violation oi the 
principles of International Law and in which it may ac<*,ord- 
ingly be projier— in fact, obligatory for tlu' neutral to 
hand it over to the opposing bellig(‘rcnt. Tims during the 
Second World War a substajitial amount of property- or 
the proceeds thereof -IooUhI by (iermany and her allie.s in 
occupied territory was depohitc<l in mmtral (‘oiintri(*s l>y the 
German (Jovernment and tik*rman war leader^ and privat(‘ 
individuals. Tim Allied Powers i^^ucd rt‘})catcil statements 
and warnings safeguarding their posit i(»u on t!ie subj(*ct. 
AfUu- the occupation of (iennany thi\v cn;H‘t(‘(i laws j>ro- 
viding for the seizAire of German assets abroad and the 
handing over of their jn’oceeds to Alliefi authorities. Some 
of the neutral countries, such as Swii/tu-land and Sweden, 
w'ore prevailed upon to conclude agreements to that (‘licet. 
The me?l.sures taken in this matter by the Allied ( Govern - 
ments received additional support fnmi the fact tfiat itj 
their capacity a.s th(' soviTcign authority in Germany th(\v 
w’ere entith'd to legislate with r(‘gar(l to (barman prop(Tty 
abroad. Ha\ing regard to their origin and f»l)ject, th(‘se 
measures could not be considered as Ijcing purf’ly eontis- 
catory and their enforcement by neutral countries was not 
open to the objection that they w(‘re eontiarv to pro))erly 
conceived notions of public policy. In a (lifh-rent spluTc 
they served to assert the view that it is ali(ui to the true 
purjiose of neutrality to permit tin* use of neutral territory 
in such a way as to fiunlitate looting and siM^liation in a 
manner viol.^tive both of International I.aw and of con- 
siderations of humanity.^ 

* Th4 hdeTi Hall (1^10) 2 H. and at) 22, IJMI, (ir^'afc BriUiin, the 
C.P.C. 84. SfAU'H ami Rimata declared 

» Aa the warning iHftucd by mma that they wraiM not ‘ reeo«iiixo thr 
of the UniU'd Nations art January 4, id tith' ibo looked gold 

1043, see below, § 148 n. On Febni- which th^ Axw at any time ha» hold 
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§ 1026. in former times International Law empowered Effwt of 
States when war was impending, or at its outbreak, to 
an embargo upon all ein-iny merchantmen in their harbours War on 
in order to eouli.sc.ito them ' Further, enemy merchantmen 

t>r tlifipuHod ot in woihl niarkft^' 

In itM i^inal Ail <>1 )nl> J!2, l')H, llm 


Uniloti Ndtioim Mnrirlaiy uid 1 m 
ttiKial (Vinfemuc. hfi(] <vt Hn tu»n 
Wotwls^ R*<-niniiii*mic«l that tlw p<ir 
tuipnting StHtts mil ujRin Ihf ( ,o\« rii 
nit‘ut<s of iioutral coiintru , to tiki 
inmwuRH to pnmnt an\ 
tlisjiobition or \u1hjji thtir 

f(‘rritt»r> ol hs^Ws loi)U»<i In fin* Aus 
Powcis. On (httjlxr 2, 1‘01, tht 
TfiiUMl .Sfrttoh roquchttd n< nlral <»o\ 
(mmentt* 'to iubtilur^* m< isiins ti 
pro\pnt (‘noniy pntnununt', afui 
ajul their < olKihorntor'i fi mi 
Tt finning their loot iiath r ueutial jm* 
kttion ^unl fi oi . ^is >vfe hl^^T^ 
for tlair \itealtli in neutiril tttril<*n« •> 
[linlhfiy of Ihfutnifii, 11 

p Uh.l) 1 lu pots/lam Auim 
mint of \ugii>*t 2, I'Jk"), ]»ro\itl(*l that 
stcp'i -^houhl ia t ik« n In the Vili« i 
t^mtio! (’oiijitih to !/<• fit up in (or 
niHii}, to 1 vuxHo (oiitrol mid Ifi 
|>o\M r of di>>|to'kitioii <nfi (ornun 
omwvl e\(ennl asMt^ In purMinnu 
ol tiiftt piovisKUi the Alhtd ('untr»I 
Poiincil, in No o, i^^md ui tht 
oher IP to, on \ e-*ting nul irshalhng 
(orman lAknial As'^tts, up < 
(krman r.vkniil l*ioport\ taua 
niiHsum. Agutuuiitoii to par t 
Hons ot dtmiirv It, pfinidinL^ 
for the < Ktalilwlipu nt <f an Int* r 
Allied lltpaiatioii Ageiuy laid down 
that (loriuau iiksoU m neutral <ouii 
tue'^Hhonld he r<‘int‘\ed from (lenuan 
ownership or coniiol and liqmdattd 
and the net proteed'i ma<le i\ail 
ahUi k) tho Inter Allied llepmation 
Vgoney Hy a Muh^upu nt Vgreoimnt 
of June 14, ft sulKlmtuil pn* 
pt*rtKm of the pnuei^iK ot these jLsvts 
uaa set amdo for tin reh.ihihtation 
ami re ‘wdtlcrnent of Je\v« In >la\ 
UUfi an 2 \gnM,iinent was Mgmd he 
the Vmted States, Hntain 
and I'Vance, on the one hand, anil 
Switzerland, on the other haiul, for 
the liquidation and handing o\er to 
the Alhea of one half of the proemls 
of huldinga in Switaserland of Orman 
nationals n^aiding in tiernmiu (Oniil. 
htl84), The Agreenieut pn>\idc<l that 


till Allies would ine these amounts 
hr the rolmhilitation of countries 
dt\4htukd or depleted b> the war, 
Jn< hull ig till* sending ot supphes to 
icLniiiK 'till Ivt n j>i opies. One portion 
of tin ^hfuc rftdiued by Sw'itztriand 
w.ts to l)c i.sid tor tomis'iisating, in 
(■nnian nioiic}, the owneis of the 
liquiilitid ])ro(MUtifs. Switzerland 
\uis to p.i\ one hall of the amount 
n qini^ 0 In addition, tlie Agreement 
pioxidid loi the paviionl hy Switzer 
land to tlu Aliifs of two Hundred 
million SwiSw** francs m golfl m full 
Mttleimni of ^1] claims to gold 
aiquit^d h\ SwiC/eilmd m t^ermany 
diiniig tie war ^wlt/crlftrul, while 
'‘Uminir tin Agreermot. ‘►tated that 
"hi was im ihle tu ret the legal 

hftHis <d tin I laim‘< pul f(;nvard h\ the 
MIks i "imihu agreeiiuiit wa;» 
r»uih'd in IuIn PHh with Swwlen. 
Pit\i ai"h liotli Sw<<I#‘n ind Swit/er 
hrni luul taki n siune muisures for eon 
tiolhng ( .erraan iwts Thus Sweden 
(Jkuk<i a law for the restitution of 
itrtiin prupt ri\ onginatyig from 
tMiitoras ituipud after August 31. 
I‘KP» l‘or(\urU <. muted similar meas 
UK »• Tor d( t Ills sue Domkt , 
of Alttff Vii'iniy |1947). pp ^ 13 

N* also Pill r, 

PrHiitfvffni (li*4n); (Inif, 

/ ui'iukit m (it r ikuUchan 1 (rmc»gt /a 
vttit in Jer ^chunz (HU8); ^oeliger, 
l)u'’(iu^Ui}ulfM ht P) naif uif^nium ludtr 
.^ihuiiz (IIMIM, Moedtii DtuUcht 
I » nu *>g( M < f ft 1 r/i m rd rah n A tuk nd 
(l<'r»n) \with ufereme to the agree 
m»ut with >wMi(ul; Schindler m 
tfoomiR Smssf dt droit mix rvaffomiP 
l'»4(> (m ). pp t>y eiss in i>chiPi i- 
ztti^cht JuruUiuntupg, ItUd, pp 27’2 
ft , Mann in iv V , 22 (P)4M, pp. 
3o4 3o8. 2t iltUT). pp. 2;JH2:>7; 
N Kohuifron in Jfuidi 1 <»or Hox)k *}j 
tntnuatuowl ' Oi, llUS, pp. ISO 202 , 
Ma-soii in tooo, (/u» Lau Journal, 38 
(1040). pp 171 100 

' Undo V. Itininey (1781) 2 Pong. 
012 (n.). Sot* H\de, n, §§ 763-705; 
lliggms in 11)22-1923, pp. 56 
7S; Colombob, §§ 108-126. 
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4it sea could at the outbreak of war be captured and coiihs- 
catod, although they did not even know of tlie outbreak of 
war. As regards enemy merchantmen in the harbours of 
the belligerents, it became, from 1H54, during the (Viinean 
War, a usage followed by some count ne*^ that no embargo ^ 
should be laid on them for the purpose of confiscating them, 
and that a reasonable time, so-called days (»f grace, should 
be granted them to depart unmolested ; but no rule was 
in exist f^nce until the Second Hague Conference* of 1907, 
which produced a Convention (M.) ‘ relative* to the Status 
of Enemy Merchant -ships at the Outbreak of Hostilities.’ - 

Convention V^L distinguished between vess(‘ls in tlie 
harbours of the belligerents and vessels on tlie se a. 

(а) Fesse/s tn harbour : — 

Article I of the Convention enacted that, in case an enemy 
merchant-sship is at the beginning of the war in tlie port 
a belligerent, or, having left its la^t port of departure* before* 
the commencement of the war, enters a belligeient port in 
ignorance of its outbreak, it is desirable that she should be 
allow'ed freely to depart, either immediately or after a 
reasonable number of days of grace, and, after In'ing fur- 
nished with a pass, to proceed direct to her })ort of tlc st illa- 
tion, or to any other port indicated. 

The usage, followed by some countries, that eneni\ 
merchantmen in the harbours of the belligerents at the 
outbreak of war niiglit not be eoidiscated, was made a 
rule binding upon the parties by Aitich* 2. 

(б) Vessels on the sea : — 

Enemy merchant-shiyis whu-h left tlu’ir last port of 
departure before the outbreak of war, and while still ignorant 
of the outbreak of war are met at '-(*a [vn nar) !>> oruiM*r8 of 

* Set* a^ve, § 40. Littlejohn Higginn, pp. 3lK) .‘507 , KippoM, ii 

ot? Co. V, [ mte/i t^tntes (270 L\S. pp. ]U»>ir)'l ; Stott, ( ofitcrfnciJif pp. 

Annual Digest^ 1025-1920, (a-tf*’ No. 550-508 ; 1 lupins, Guerffy Ntw. 74- 
309), where the Supremo Court hehl 81 ; Scort in .1 J , ‘2 (Ifw), pp. 200 
that, in the abHefu*e of a treaty, a 2H<1 ; VVehhf^rg, pp. 194-200. See 
State ig entitled to take ' poggeegkm al«o HiggniN in H.Y , 1922-1923, pp. 
and title’ of such ships ’without 55-78; \Vr/.ijl, ji§ :U5.at7 ; l.amer, 
violating any uniform or commonly Prize Lav, Nos. 191-234, Pappen- 
aecepted rule of International Iaw/ hrimcr, iHt Hehandlung tUr fctmL 

lieh^n Kauffahrtemhiffe bet Awtbruch 

• See Umonoi), pp. 047-001 ; der Feindedigketten (1910), 
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the belligerents, may, according to Article 3, be captured; 
they may not, ho\vev(*r, bo conliscaUnl. 

During the First World W ar many parties to thin Conven- 
tion failed to observe it, and accordingly Great Kritain, regard- 
ing reciprocity and a high d(‘gree of uniformity of practice as 
essential to its continuance, gave notice in 1925 to the 
Isietherlanda Go\(‘rTiment, in pursuanee of Article 10, of the 
denuneiation of the whole Cunvcntion (VI.). Accordingly, 
in the tlltu^^ the law administcTed in a British Prize Court 
will be the law which was in operation Ix^fore the ratification 
of llagu(‘ (’onv(‘rition VI. ; namely, that enemy merchant- 
shijjs in British ports on the ontbreakof w’ar, or encountered at 
sea even while still ignorant of the ouibuMk of war, arc liable 
to (“apt UK' and to cf)nd(‘irination as prize. It is improbable 
that the practice already mentioiusl of giving days of grace to 
enein\ mereliant -ships in port which was initiated during the 
(Yimean War will continue to glow and harden into law^; at 
present, at any rate, it is not a rule of Internaticmal Law.^ In 
the period between 1914 <ind [[)]b, and in the subsequent 
years, a eonsidc^rahh* number of (‘as(\s bearing on (’onventioii 
No. \l. vuTc decidi'd by the courts of vanous countries.® 

§ 102c, At ))rcsent no ramveiilion regulates the status ofjifiectof 
civil aircrall whicli banpen to he on I'liemv territovv upon 9“': 
the outbreak of war ; nor can it be said that any customary War upon 
rule exists. Th(* proposed Air W arfare Rules of 1923 pro- 

1 • r 1 . * ^^*1 Ajr- 

\ide (Article 52) that ‘ enemy private aiKialt are liaO^‘ to craft, 
capture in all circumstances ' Tlu' analogy of maritime war- 
fare indieates contiMMtion,* unless days ol grace are given. 

^ § ISs. vl’ose tointon oiiem} tnil aircraft 

* Th 4 I P,LU ) e at p PU , may Ikt fonmi on the outbreak of 

[Uliiy I A (’ at p. a‘Jh It IS ^^al should be at iilnTty to confiscate 

I hat the anlKipaloi} crnbaipi, tt' them, luiMUg ri*gar(l to the ready 
ferr<*d to aboi e, ^ U), nKi> Ix' reganltnl adaptation of (i\il airrraft for niili- 
as olw()h‘t<\ e\en uln-n Hapne (‘on- tary purposive, it i" nnreasonuole to 
vention VT. drx»» not appl\. Seethe cxpfst that a belligerent^ uill do 
I'onilcmnntiun by ,‘^u Tra^erw 'luiss anUhingeSe: .l^r, pp. 310-39'^. It 
eitedin Hall, § 122; Higmn.s ii. B V, not elear l! 0 ^v far Hu- subject la 
1322 1923, at Vp. r)r> 5(1 ; Hall, § 1+S eo\eretl b\ the Pri/e Art, 1939 (see 

® These \\ er(‘ duh noted m the l>e!ow , § 43 hjI, u Iik h makea Prue l>aw 
previoiiM editions of tliK voik See appluuhle tt> r<raft. Arconling to 
also TAr Hahn (Itria) P. 22; 11934] the llulian AVar KeguJations of 1938 
A.(\9I; undThi |19t:Jl IMM ; a private enemy airrraft vhirh at the 

59T.L.K. HI. Iteginnmg of the war is in Italian 

* See atK)ve, 5 lC2o. Spaight ad- temlory must not be eonfiscftted. It 
Vances cogent arguments in support may lx? retairuxl and requisitioned for 
of the view that the belligewnt in the duration of the war (Artiele 24*i). 
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WARFARK ON LAND 

I 

ON LAND WARFAKK IN OENERAL 

Vattd, III. §1 136-1.18-Rall, §§ 184185- PhiUimorr, lii. ^ 91 -Tft>lor. § 469 
— Wheaton, §342 — Blunf^ichli, §§ 534 535 - flolTter, §125 Lutxler in 
HoUzffuhrJf, 4. pp 3^S 389 - - Oarei«, § 84- Fauchille, §§1078 1079- 
Piaclior-Ko<lt'r(^, vi Noq 27312711 Pillet, pp. 89 Uimi 
§39 -Holland, Wary Nos. 1-15 -Butler an<l Mfteeoby, Thr JUiclopmmt 
nf J nternaiioiial Jmu (1928), pp 121 112. 

§ 103. The purpose of war, namely, the overpowering of 
the enemy, is served in land warfare through two aims * 
— first, defeat of the enemy armed forces on land, and, 
secondly, occupation and administration of the enemy terri- 
torj'. The chief means by which belligerents try to reuli-'C 
tho.se aims, and which are always decisive,* are the liiflerent 
sorts of force apiilied against enemy ]X'rsons. But lx sides 
such violence again.st enemy jiersons. there are other means 
which are far from being unimportant, althougli they play 
a secondary part only. Such means are : ajipropriation, 
utilisation, and destruction of enem\ property ; siege , 
bombardment : espionage ; utili,sation of trea,son ; ruses. 

§ 104. To u.se the words of Article 22 of the Hagiu' Regula- 
tions, ‘ the belligerents have not an unlimited right as to the 
means they adopt for injuring the enemy.’ The principles 
of chivalry and of humanity have been at w'ork for many 
liimdreds of years to create tho.so restrictions, and although 
they have often had to yield to the overriding neoiJ.s.sitieh of 
the ultimate purpo.se of war, their jiower is not yet H[)ent. 

^ Alins of land watfnro must not Iho cronornu' m tho First 

be oonfoundwl with ends of war; World War must not Iw ovfrlo(>kcd. 
see above, § 66. Spaight, pp. 1-21, 73- 

• But the oumulativo pffppts of 87. 

886 
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Thus the Geneva Conventions of 1949 ' lay down that even 
after their denunciation the contracting Parties shall con- 
tinue to be boijnd by ‘ the principles of the law of nations, 
as they result from the usages established among civilised 
peoples, from the laws of inimanity and dictates of public 
conscience.’ 

§ lO.'j. In a sense, all means of warfare are directed objects 
against one object only - namely, the enemy State, which^^^^^® 
is to be overpowered Ity all legitimate means. Ajtarl from Warfare 
this, the means of hand warf.ire are directed against several 
objetits. Such objects are chiefly the members of the armed 
forces of the enemy. 

§ 106. Land warfare nui."! be distinguished from ^ea war-Land 

fare chiefly for two rea.sonH. Fir-.!, their eueuuistanees and"'®'* * * § '’® 

1- ■ * i-rr II contra- 

contiitiona dilTer wulely. aiul theirfore, their means ariddistinc- 

prnetiees uiso flill'et. Seconiily, flie law-making eonvenlions*^?"^^'® 

wdiich regulate warfare rarely deal with land and sea warfare 

at the same time. Thus. wherea.s .some conventions regulate 

exclusively warfare at se<i. the Hague Regulations iCon- 

vention IV.) deal exclusively with warfare on land.- 


11 

VIOLKNCK AGAINST L’NKMY PERSONS 

(ifotiuiii, 111 , c. i Aiul r. 11- 111 . §§ 139 139- -Hail, §§ 12S, 129, 185-- 

Wfsllake, n. p}>. T6»S5 §§ lt>l, U13, U)0-U>9 Maine, pp. 123- 

14H -Manning, pp. I9(i 205— J9ulhmore, in §§ 9l 93- Halletk, li. pp. 14- 
26- -Moore, vii. §§ UIl, 1119, 1122, 1121 Horvhey, 373-389^ -Taylor. 
§J 477 48i> Walker, § 39 - \N heaton, §§ 313-343- -Jlhnitbchii, §§ 537-563-- 
Hellter, §126 LuiMier in 4, pp. 3^HK394 -Careih, §85 — 

KKiber, § 244-- Lifirt. § F. Martena, ii. § 272- rilmanii. § 17G-- 

Fauohille, §§ 1077 (2), 1077 (3), 108MUvS4, lOiHl, 1141, ll42--ne«pagnot, 
Kort. 625 527- Mengnhae, in'*, pp 240-270- Pnnliei Fodtr^ vi. ^ 08 . 
2742-2758 -Hi\u*r, ii. pp. 200-263- Nj's.ni.pp 1 U- 148- -Ulvo, iv. §§20*48- 
2105--Fiore, ui. N<»«. 1317-1320. 1312-1348, and Corlr, Noa. 1481-1488 
Mart 4 ^nB, ii. § 110- -Iwonguet, §§ 42-49 Villet. pp. Ik3- Kohler, §§ 81-83 

* Spe aliove. § 69o, of the law gtiverning that warfare^ to 

the law of land and aea warfare 

* An to aerial warfare aee !*elow, reapcetivrly sec Spaighl, >4tr, pp. 

§ 214a-2l4/. And aj* to the relation 31-39. 

VOL. U. 
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[§107 


— Soarai. H 363, 371, 374— Gemoui, )ip. 371-306, 313-316 RiOin, 

§§ 281-294— M6rignhac-Lemono«, i. pp. 143>172- Hyde, li. §§ 655, 660- 
664 — Spaight, Land, pp. 73-156, and A%u PP- 161-194 — Holland, War^ 
pp. 70-76, and Uclurts, pp. 286-328- -HaikMintli. \i. pp. 259-273— 
Zorn, pp. 127-161- -Bordwell, pp. 278-283 -Meurer. ii. §§ 30-31 - Kntga 
braufK pp* 9- 1 1 — /va nd Warfat e , §§ 39-53 anir r, i , §§ 175-1 90- Halladore 
Pallieri, pp. 189-202 —Schultze in Z.I., 27 (1918), pp. 1-39. 


On 

Violence 
in general 
against 
Enemy 
Persons. 


§ 107. As war is a contention between Stales for the 
purpose of overpowering each other, violence consisting of 
different sorts of force applied against enemy })ersoiis is 
the chief and decisive means of warfare. The purpose of 
the application of violence against comhatant.s is their dis- 
ablement so that they can no longer tak(‘ part in the fighting. 
This purpose may be realised through killing or wounding 
them or making them prisoners. To non-combatant 
members of armed forces, private enemy persons shou ing no 
hostile conduct, and officials in important [losilion.s, only 
minor means of force may as a rule be aj)plie(l. sinee they do 
not take part in the armed contention of the belligerents. 


Killing § 108. Every combatant may be killecl or woundial, 
Wound a private soldier or an officer, or even the monarch 

mg of or a member of his family. Some writc'rs ^ asM*rt that it is 
^ iisag^ of warfare not to aim at a sovtueign or a nuunber 
of his family. There is in strict law ^ no rule ]>re\enting IIk' 
killing and wounding of such persons. But eoiobatants may 
only be killed or wounded if they are able «an(i willing to 
fight or to resist capture. Therefore, (combatants di.sabled 
by sickness or wounds may not be killed. Furtlier, sucli 
combatants as lay (Imvm their arms and surrendiu’. or do 
not re.sist being made prisoners, may neither l>i‘ killed nor 
wounded, but must be given (piarter. Tlu'se ruh^s are 
universally recognised, and are now e.xpres^ly enactfsl by 
Article 23 (c)of the Hague Regulations, although th<' fury 
of battle frequently makes individual fighters fiirget and 


1 ficeKli[l>e% jf 245 ; C. F. 
ii.f 278; Heftter, § 126. 

* Vattel, III. § 159. The example 
of Charles XII. of Sweden (quoted 
by Vattel), who wns iiitentionaliy 
fired at by the defenders of the 
fortress of Thom, besieged by him, 
and who said that the defenders 


were v^ithin their righitH, ought to 
settle the point. 

* See lt'U\, Intfiniatwnal Law tn 
floutk Afnra (1900), pp. 84 85. In 
The Llaruiotery Caetlfi { Annual 
1923 1924, Case N*o 2351 the Cerman 
Retchsgfrirlu held, m ino eoume of 
the so-called f/npzig Tnab, that 
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neglect them. The criminality of refusing quarter to so* 
called commandoes and ])aratroops is discussed above.^ 

§ 109. However, the rule that quarter must be given hasitcfuisa] of 
exceptions. Although it has of late been a customary 
of International J.aw, and altliough the Hague Regulations 
now expressly stipulate l)y Article 23 (d) that belligerents 
ai*e prohil)ited from declaring that no quarter will be given, 

(luarter may nevc^rthcless f)o refused, iirstly, to members of 
a force who continue to fire after having hoisted the white* 
tlag as a sign of surrender, and, secon^lly, by way of reprisal ^ 
in kind f<.)r refusal oi quarter by the other side.'* The former 
rules that quarter could be refused to the garrison of a 
fortress carried by assault, to the defenders of an unf >rtified 
place* against an attack of artillery, and to a weak garri.son 
which obstinately and u.sclessly persevered in defending a 


tlie killing of eneiniVvS rontnvry to 
Artide 23 (r) or, in similar (irciiin- 
stanm, at sea, const itulos an olfcncc 
against IntcniHljonBl Law in regard 
to w hu'h the defem of Rup<‘rior urdc^^ 
aHords no jiHtUuation, See }jeIo\s 
§ -'53. 

^ slrt. In HU.) t\ Hanadi?4i/ Mill 
tarv (’ouit ooinKlid and scna*u«Ml 
to death Kurt Me^^ r. .i (oinni.'invUT of 
a ncriuan regiriu lU. lor hu\ no/ in< lUd 
hK triK»p*4 lo ^piaitir to MUmI 

tronjw. It (ir t'nmt's 4 (HUS), 

td {the .Uihuye AnUnn*’ rn/if’). His 
‘sentence wjt.s (oniimitnl to hfe iin 
prisonment .St'c also 'J (I'UIM, 

j». Hit, for the liiirhlt ich<U ui.v. in 
which the accuKr-d founrl guilt \ of 
the charge of conlmxung to nrt‘ mi a 
Hntisli merchant vessel after the 
latter had mdicattMl surrender. And 
‘lee aUoxT, § ()!h as to the Feltvi trial. 
See flu* J/»k/o trial, decided in 
1945 by a BrifiKh Military Court in 
Holland, in which the acniscd aeu* 
found guilty of killing a Britidi airman 
who was hiding in a private hoti«e 
after having huih*!! out troin a hunung 
Aeroplane: U'or I'nmfi lifp'irifi, 1 

(1945), p. ;H ; the Thfk ami SfcuMtf 
COAc, (ifH'ided in HH5 by a I'nit^Hi 
States Military Comiiii<4«ion, when the 
aceiiaod were w'litonciMl on a aimilar 
''Mrge: ibid,, 3 {10*8), p. 55; the 
Jaluii AM caife, deckitHl in 1945 by 


H I niicd States Military Commissif'n 
in tbi Kar ha«t. 1 (1045), p. 71. 
i'oi the muider of airmen who had 
hc( n shot down s( c the A'.ssi'w Li/nchtiig 
ra>i, ifniL, 1 j) SS ; the liautr 

ruse, d/rd., 4 (HUS), p. 113; the 
Htuvih dod,, 11 (1040), p. 75, 

* See I'ratlier-Foilere, v^i. Nos. 
2SCit*2SUl, w’hu oppr)8e8 this principle, 
Init tlisiusses the subject m a very 
detailed way; and Spaight, Lawd, 
p. 89. And see, on the recent pi.>hibi- 
tion of reprised against prisopt'.*' of 
war, § 125 tielow. 

* It IS not believed that the rule 
which, acourding to the author (see 
3rd (Million) and .sonic other writers, 
permitted the denial of quarter to 
prisoners in cases where the safety 
of the capturing force was vitally 
imfK‘rilIed by their continued presence 
has survivcii to this day, particularly 
in view of the Hague Regulaiions, 
Artiolea 4 to 2t) and 23 (rf), and of the 
fact that ihcte Regulations are ex- 
piwly declared to have Iwn framed 
in the light of military net^essities ; 
«.pe above, § 59 (n.). See also Fiyde, 
II § 554; Fav ’mIIc, §1120; Kolin, 
§ 300 ; l^ind It ar/ure, § 80 ; see, 
however, Pay«it. U prisonnier d€ 
purrt (1910), pp. 191-220; Hall, 
§ 129. In such circumstances, pri- 
soners, having lieen di8arin(*d, should 
be released. 
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fortified place against overwhelming enemy forces, are now 
obsolete. 

Likwfuj § 110. A.s alivjuly mentioned, Article 22 ot the Hague 
ffl I Keculatjous .stinulatt's expressly that the right of In'lliger- 
Means of ents to adopt means of injuring the enemy is not unliinited. 
Some means are expressly prohil)ited by trt'aties ; others 
Woond- are condemned by custom.^ lint apart from those exj)res8ly 
Utonta? prohibited by treaties or by custom, all mean.s of killing 
and wounding that exi.st, or may be invented, are lawful. 
And it matters not whether th(» means used arc directed 
against single individuals, as are swords and riHes, or against 
large bodies of individuals, as are, for instance, shrapnel, 
niaeliiiie guns, and mines. On the other hand, all means are 
unlawful that needlessly aggravate the sufferings of wounded 
combatants. A customary rule of InkTuational Law, also 
expressly enacted by Article 23 of the Hague Regulations, 
prohibits, therefore,^ the employment of* poison and of 
such arras, projectiles, and material^ as cause unnecessary 
injury.^ Accordingly: pumps, rivers, and the like 

from which the enemy draus drinking water must not be 
poisoned^ ; poisoned weapons must not Ih‘ madi' use of^ ; 
rifles Inust not iKi loaded with bits (>f glass, irregularly 
shaped iron, and the like ; cannons must not he loaded 


* For a valuable diHOusaioii of 

numerous modern diwjoes Spaitflit, 
Air^ pj>. 202'219. als<> Uiish, 

Mf^Urn Arrm nnd Fne Mtn 

* See the comment of Spaight, Air, 
p. 161, on this pawnage. 

* In 191.), clurms' the Fir*‘t World 
War, the GermariH u-ie<l so callotl 
‘ flame projcttcjfh hcc detadn m 
Gamer, i. § 189— which threw burning 
liquid on the combatants of tlie enemy. 
There w no doubt that this practuo is 
unlawful, l^jcausi'* it cause^i ' unnm-**^ 
sary injury ‘ Aa to air darts f flerfutUit) 
see Spaight, Air, pp. 2dl, 202, who 
conaiders thr i legitimaU*. 

* As to the controversy between 
the United States and Germany 
during the First W'orlii War whether 
«hot*guns were arras of this caU*gor)% 
see Oamer. i. § 179, and FauchilJe. 
{1082. 

* U it lawful to poison the drink* 


ing water, provided a notice is posted 
up informing the enemy that the 
water has been poi8om*tl ? The 
German commander in South-West 
Africa attempted to justify such a 
practice during the First World War ; 
but it must Im' i on(lemne<i. Nt I'arl. 
Papers, Cmd 8306, pp. 74-78, and 
Garner, i. § H)0, 

* The diffusion of poisonous and 
asphyxiating gases from cvlindors or 
otherwise than by projectiles (which 
IS discussed Indow, { 11^} -a practice 
instituted by the (xermkns during the 
Fie*t World Wai fl<4rtiis in (Jarner, 
i. §§ 180-183)- whether'or not within 
the prohibition of the Use of ‘ poison 
Of poisone^l weajmns I'OntaimHl in 
Article 23(«) of the Sague Regula- 
tions lias tllegal in so far as it ex- 
posed combatantfl to unnecessary 
suffering ; see Winfield in Ijiwrsnce, 

S 206. 
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with chain shot, crohsbar nhot, nul-hot balls, and the like. 

Another customary rule, also (^nacted by Article 23 (b) of 
the Hague RegulntioriH, |)rohi))its any treacherous way of 
killing and wounding combatants. Accordingly : no assassin 
must b(‘ hired, and no assassination of combatants be 
coumiitted ; a priee may not l)e put on the head of 
an tmemy individual ; j^roscription and outlawing are 
pr(»hil)ited ; no treacln'rons requcht for quarter must he 
made , no tn^aeln'nnjs sim\ilation of sickness or wounds 
is permitted. 

§ IIJ. In lSb8 a conftuvnce at St. Petersburg for the iCxploaive 
examination of a proposal made by Russia with regard 
th(‘ use ot cxplosi\e projectiles in war. fhe represer Natives 
of seventeen Powers signed, on December 11, 1868, the so- 
called Declaration ol St. lVtcrsV)urg,^ which stipulates that 
the signatoi v Powers, and those who slioiild accede later, 
renounce in cuhi* of war between themselves the employ- 
ment by their mililjiry and naval force.s of any projectile 
of a weight behnv 4oo grammes (U ounces) w’hich is either 
explosive or cliarg(sl with fulminating or inflammable 
substances.*^ 

§112. As tireal Britain ha<l intr(>duee<l bullets^ manu- Expand 
fa(*tiired at tin* Indian arsenal of Dum-Dum, near Calcutta, rium)'*™ 
the hard of whh’h did nut quite cover the core, and 

wOiieh therefon* t^asily exjninded and flattened in the iounan 
body, the First Hague Ccmference adopted a declare' don, 
sigueil on July 21), 181)1), hy Hfteen Powers, stipulating that 
they should abstain, in cave of w\ir between two or more ot 
them, from the n.se of hullets which expand cu’ flatten easily 
in the human body, such as bullets with hard enveloj)es wfliich 
do not entirely co\(t the e<>r(\ or are pierced with incisions.^ 


' 8ee iihov«», vol. i. § and 
Mttrtww, iV.A*.(;., is, p. 474 

* On the uae of exploai\e or incen- 
diary ainall arm anuminition in air 
warfare Mow, § 2Dfi. 

* Luring the Firnt World War the 
Ixilligerenta charged one anothrr i\uh 
u«ing the®© bullelR. See dctailM in 
Garner, i, $ 177, who oonRhh'r*^ that 
ii 17H) * the eTidence at hand . . 


diH*fi not indicate that any general 
use of this [type of bullet 1 was author- 
ised by any belligerent, or that it was 
in fart Uhini except perhaps in ooca 
fuonal insta* Luring the lUh»- 
Abyssinian \»Ar in 1935 and 19»lb 
Italy protested to the I^gue of 
Natinna on aciounl of the alleged uae 
of iliim-duTu bullets by Abyssinia • 
Doc (\ 242. M. 14t), 1936. VJI. and 
OJ] J . 1936. pp. 581-604. 
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Pro. § 1 13. The First Hague tJoufereiioe also adopted a Declar 
ation signed, on July 29, 1899, hy sixteen Htates, stipulating 

A^S that tJie signatory Powers should, in a war between two or 
**^’*‘'*^*” projectiles the sole 

ooB Om^. object of which is the diffusion t)f asphyxiating or deleterious 
giiscs.i The Declaration gave expression, in this particular 
sphere, to the customary rules prohibiting the use of poison * 
and of material causing unnecessary suffering. Both these 
rules were form,ally enacted in Articles 23 (o) and 23(e) of 
the Hague Kegulations. Since then there has beeti a series 
of attempts, some of which have become effeetive as legally 
binding prohibitions, to abolish the use of gas and chemical 
methods of warfare. In Article 17 1 of the Treaty of Ver- 
sailles the parties recognised that ‘ the use of asphyxiating, 
poisonous or other gases and all analogous liqnitls, materials 
or d .vices ’ was prohibited, and laid down that ‘ their manu- 
facture and importation are strictly forlndden in fiermany.’ 
This provision also appeared in other peace treaties of 1010 
and in the Treaty of Berlin between the ITiitcd Stat<'s and 
Germany of .Augast 2."i, 1921.® In Article 5 of the T’reaty 
of Washington of February 1022, for the protection of the 
lives of ^neutrals and non-combat.ants at .sea iu,tirae of war 
and the prevention of tin' use of noxious gases and chem- 
icals, the parties declared their a.ssent to the ])rohibition of 
‘the use in war (»f asphyxiating, poisonous, or other ga.ses 
and all analogoim liquids, material.s or rlevice.s.'^ The 
Treaty reh'rred to its declaratory churai'ter in view of the 
fact that the methods jirohibited by it ‘ had liecn justly 
condemned by the civilised world ’ and the prohibition of 
their use had been adopted ' in treaties to which a majority 
of the civilized States arc parties.’ 'I’liis Treaty bus not 
entered into force on account, it appears, of doubts con- 
nected with the provisions relating to submarine warfare.® 


' IlurinK Uw> First World War, hon • 
ever, Germany ujtroduml such sholb, 
and her aflvcrearif^ alao usw^d them 
way of reprbab. Stic details in 
Garner, i. § J88. 

• Spaight, i4tr, p. 188, depcnbfs it 
as ‘ one of the oldest and most 
generally admitted rules of warfare/ 


» dV., Its {1922), SuppJ., p. JO. 

^ Omd, 1627 of 1922. and A J., 
16 (1922), 8uppl., pp. :>7-(S0. (hi 
the VVashmgton Treaty sue Malkin in 
B,Y.. 1922 1923, pp, 179.182; Oiena 
in litnAia, 3rd iht, i, {192M922) 
pp. 472 476. 

• iSce below, { 191a. 
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111 June 1925, in founftction with the Conference for the 
sujHJtvision of the internulionnl irnde in arms and amniuni- 
tion,' ft number of States, including the Great Powers, met 
at a siMJcial Conference convencl hy the Council of the 
T^'ftgue and signed a Protocol in which, so far as not already 
parties to treaties prohibiting the u^e in war of ‘ asphyxiat- 
ing, poisonous, or other gases, and of all analogous liquids, 
materials or devices, they ac<‘epted this prohibition, agreed 
to extend it to the use of baott“rif)logical ^ niethod.s of warfare, 
and agreed to lie hound as between thcinselves by the terms 
of the Protocol. 1 he Protocol ha.s now been ratified by 
over forty States. indudiiiE all tlu* Kuropi-an Great Powers.® 
Finally, it must be not(>d that Article 39 of the Dra^^t Con- 
vention of th<' Preparatory Ctunmission on Ibsarmament of 
193(M affirmefl the jirohihition of gas warfare, and that the 
prohibitior' of gas. h.ieteriological and inci'iidiary w'arfare 
formed [lart of the resolution of tlie General Cominis-sion in 
1932.® 

^ above, 5 eucniy or liis allies fail to respect the 

■ Jn l>c( u mpolMr <»f prohihitit^Uh I ml rlnwn tbeiein. See 

nafp'nals wt'tt* triMl iiid abtAc, ji (Ubi 'J he prohibitions of the 
coTuuTcd by (I H^l^s^Mn I’n IVtftotn] are m« orporated in Articles 

burial in Khuburntsk tin* t h<u^» ot* 51 and 52 td tlie Italian War Uej^iila- 
ftrepaniuf and UMiitr on n*pv‘tod tinn** of lO.dS, where their ftJservanoe 
tuuawioriM in Ui'lU bofinil weafMiiiN i’* imnleMiependent either iip<»n treaties 
a^ram^'t tlu* INuipb h He m iip»)n actual recipn>city, (>n the 

pubbe anti in I’UJ nn''t t 'hii i, oiitbn'ak of the wat in Sep*ember 

here biicten il ex|K'tlitp'n'» d llKVk dernia*', in answet u the 

by the dj»|MneM’ amn «,ci‘*td eju British inquiry, made it know* 'hat 
tlemiea of plague and t^ phvw In IlCd* she wtudd ol>-^*rvo the prohil.iiion 
the So\iet (ioM riinu nt propo-<d tin* of the rrot*>*'<d of 11^25 subject to 
appoint ment fit a ‘ipeudl intt nnip'ii.d rcfiprotiiv. Si‘e Sir X. He4 derson’s 
imbt.m eraiit for the Inal **0 tht>e Final Report td Septenilter 20, 1039- 
and Hinnbir ehariuU'N *d the .lapapeM ('‘nnl. bi 15, p 25, 

Kinp4*n>r ami a number « t d.ipinc-e ^ abtne. § 25*, 
fjeneralM, 

» The British laUhcafioii de* ' See Din^uynenh. 1932, p. ISO. In 
ivosit-ed in April 1930: see Treaty May 193S the (\nni ul of the I c-jiue, 
Series, Ko. 2i (ITU)), rmd 3b0i following upmi eiunnninieations re- 
For the text see al-^f* L,S T.S , 9t. leived from the Chine'^e ftovernment, 
p. 05 ; Hudson, Ini^rnuhonal /-o/ts ndoptetl a re,so|ution nvalln'g that the 
UUton, 3. p. 1070 ; I^Mgue Doe A. 13. use of toxic gn^ea as a rnelhofl of war 
1925. l.\. {together with the n’ports is condemned hv International I.»aw 
of the (\mferen<e). See also A. 16. and requeate the Governments ot 
1924. tX. (ir<*at BriUin ami ITamt' Sutes whieh imght be in a position 
(and a number of other Slates) signed to do so to suppiv the League with 
subject to the re 9 tTV<ition (n) that infonnatiou on the subject : 0^. «/., 
it is binding only in rtdatjon to States 1938. p. 378. A simihir r^olution was 
aflectively bound hy it. and (b) that adopted in Xovernlier 1938: . 

it ahall ooaae to Iw binding if the p. 881 
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These drafts and pronouncements, whicli have not, so 
far, all acquired the force of law, bear witness to the tend- 
ency to iiniversality in the prohibition of cheinical warfare. 
But the cumulative effect of customary law and of the exist- 
ing instruments having binding force, such as the Hague 
Declaration, the Hague Kegulations, Article 171 of the 
Treaty of \'ersaille8, and other Peace Treaties of 1919, the 
corresponding provisions of the Treaty of Berlin, and of the 
Protocol of 1925 is probably to render such jn'ohibition 
legally effective upon practically all States. And the cruelty 
and incalculable measure of suffering and injtiry to com- 
batants and non-combatants alike inherent in this weapon 
are such as to suggest the criminality of its indiscriminate 
use in the form of reprisals unless as a nu'asuie of retaliation 
in kind.^ 


* The Final Report of the Prepara- 
tory Ooraniission on l)i8arma!nent in 
1930 goes further than the ^uggention 
in the text inasmuLh as it evdurlcs 
the use of this \ieapon as a measure 
of reprisals even against »\uh States 
KB have themselves resortptl to it 
League Due 590 M 2S9 vm\ IX. 
5 221, But see the comnninuafion ot 
the Italian Oo\ernment of April 30, 
1936, to the Chairman of the League 
Committee of Thirteen in whir h, while 
etpressing the intention of ftal\ to 
abide bv the pro\ isions the Proto< nl 
of 1925, the Italian (4o\ eminent 
refused to admit that the Protocol 
precludevl the exenise of th( right of 
reprisal in punmhnifnt for gross 
violations of the laws of war. Off J , 
1930, p 5H0 It must l>e reganled 
as an established fat t that Italy 
resorted to the use of i-wii^jon gas 
For the vaiiotis documents and dis- 
ensHions on this question before the 
Couneil of the [..eagur set' Off, 
1936, April, Mav. and June 
As to the posM'bility diw nminat- 
ing between various kinds of gases 
see the Briiish Memorandum on 
chemical warfare presenfwl m Novem- 
ber 1930 to the Prepiiratorv 
mifwion for the Di.sarmament (Con- 
ference : Misc. No 17 (1930), (^md 
3747. The Memorandum explains 
that according to the Bntish Inter- 
pretation the prohibition of the use 


of ‘ asphvMating, poisonous, or simi- 
lar gases’ covers Ku hr^matoi \ gas. 
It iH true that some gdKes are not ho 
deadly or so iruel as others, but the 
dangers of retugnmmg an) cate- 
gories of permittiMi gases and thus 
sanctioning the nianufarture of the 
necessary equipment for using theru 
are obMoiis and so that, it is 

submitted, the Hociot^ of Staten has 
adopted the nght polu \ in tMidcavour- 
ing to extirpate this mode of warfare 
in toto, 

Ihe view is widel) held that, having 
regard to the ease with wlmh the 
various peaietime industries <an be 
turniHl to the produetjon on a large 
scale of material for use in gas and, 
geneially, chemical warfare, the moat 
praetual, if not the only, appioach 
to the problem is on the Inns of a 
substantial measure of international- 
isation and international suiK^rvision 
of the industries in question. See in 
particular Lefehure and Van Kysiiiga, 
cited Indow 

Sec on the whole question Hyde, 
11. J 662 , Winfield jjn Ijawronce, 
§ 205 ; Fatif hille, §§ 1062, 1 MO (21) ; 
Spaight, Air, pp. 161 366. and Air 
jPotecr and Cities (1930)* pp. 162 176; 
Haf>f‘T, Zur Geschichte des Gaskrie^ies 
(102*1); Haldane, CalUntrua, a De- 
fence of Chemiatl Warfare (1925); 
Baber. JHsarmanient (1026), pp. 274- 
289 ; Kunx, Oaskrieg und VolkerrecM 
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§ 114. I he Oonferenee had adopted likewise Violence 

a Deelaratkm, signed on July 29 , 1899 , prohibiting /or 
term of Jii^e years th(‘ launching of j)roje('tileR or explosives 
from balloons or other kinds of airc^raft. The Second 
Hague ronference, on October IK, 1907 , had renewed this 
Declaration up to the ch^e of the Third Hague Conference ; 
but out of twenty-seven States \\hich signed it, only a few 
(among them (jreat Britain and the Ihiited States of 
America) had ratilied it b(d*ore the First World War, and 
(Jermany, France, Italy, .lapan, Russia -not to mention 
smaller Powers did not even vsign it. When the First 
World W^ar broke out, not one of tin* fVntral Powers had 
ratified the Declaration : its {»rovisions were not binding 
and were not observed.^ 

§ 115. It will b<" remembered ^ that numerous individuals Violence 
belong to armed forces without being combatants. Now, 
since and in so far as these non-combatant members ofbaUnt 
armed forces do not take part in the figliting, they may not ^ Amcd 
be directly attacked and killt'd or wound(‘d However, they Force®, 
are exposed to all injuries inclin'otly resulting from the 
operations of warfare. And. with tlie exception of the 
personnel ^ engaged in tlie iiiten\st of the wounded? such as 
doctors, chaplains, and persons (‘inploved in military hos- 
pitals who, accijrding to the Geneva (Vmvention of 1949, 
are specially }>rivileged, sucli non-combatant meml>ers of 
arrnofl forces may etui a inly be made ])risoners, since the 
as.sistaiiee they give to the ligliting forces may lie of great 
importance. 


(1027), and in Z o W., <i \l02b). pp 
73 lOS ; ( ovuntssiou DiienuUionnIi 

d'exprrU pf)ur la ties pt>puh 

(tons cuiha conire la gvrrre chwnque, 
2 voIh, (102S. 1020) ; Blu« h, l<k qverre 
chtm^que (1020); Fradkin. Ckeffural 
U'ffr : Jts Possthiliiufi and Pfotfa- 
bUitm (InU'mationftl 0(»iu ilintnm 
Pamphlet Nn. 248, 1020), i»nd the 
Bfime, Thf .l»r M^naa (1030. pp. 
4'92 ; Pfnhl, Oanknfjg and I Mkeirrcht 
(1030); Lefehiirti, Sctenhju' Dmrma- 
mtni (1031), pp. IHO 204, and in 
Qri^iua iSVtf/y, 7 (1022), pp. 163- 
166; Hanolian, A»r c)um\«ch( Krwj 


l3r<l ed.. 1037), Overweg, Dit 
rhatii>ch( W (ifj( vnd das Volkrrrechi 
(10.37); Mvni^sty in (Irottvs Soctetjf, 
0 (1021), pp. 17-28 ; Van E\aingA in 
llaqiu RiCueil^ 1027 u-), pp- 329-381 : 
KorOMne in R <t , .3t> <1029), pp. 
(iUi-6tKS, Mills in Vomgn AJfan,% 
in (10,31-1032), pp. 444-402; KI^Jell 
in Rcrue m’ralc dt droit 3 

0034), pp. , >46-008. 

* See below, § 214fl. 

* Sc>o above, § 79. 

* See below, § 121. 
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Violence § 116* Whewis in former^ timeH private enemy person?? 
Mwte either sex could be killed or otlitirwi'^'e badly treated 
Enemy according to discretion, and whereas in especial the inhabi- 
Pewons* Qf fortified places taken by assault used to l)e abandoned 

to the mercy of the assailants, in the eighteenth century it 
became a universally recognised customary rule of the Law 
of Nations that private enemy individuals should not be 
killed or attacked. In so far as they do not talv(‘ part in the 
fighting, they may not be directly attacked and killed or 
wounded. They are, however, like non-combatant members 
of the armed forces, exposed to all injuries indirect ly result- 
ing from the operations of warfare. Thus, for instance, 
when a defended town is bombarded, and thousands of 
inhabitants are thereby killed, or v^lien a train carrying 
private individuals as well as soldiers is wrecked h\ a mine, 
no violation of the rule prohibiting attack on private enemy 
persons has taken place. 

As regards captivity, the rule is tliat private enemy 
persons may not be made pri.soiKU’s of war.*-^ However, this 
rule has exceptions conditioned h} the carrying out of 
certain military operations, the safety of tlu* armed for(‘es, 
and the^order and trail (piillity of ociaipied enemv tcuTitory. 
Thus, for instance, iiilluential enemy citizens vvlu) 1r\ to 
incite their fellov< -citizens to tak(‘ up arms ma\ h(^ arrested 
and deported into captivity. And even the whole ]) 0 }jula- 
tion of a province maybe imjirisoned in case a levy m(hw 
is threatening.'^ But if a levy en ma.s.sp is not threatening, 
an occupant has no right to take into eaptivitv * private 
enemy individuals of military age, although he can resort to 
measures to prev^ent them from escaping and joining tlie force's 
of the enemy, and can punish them if they attempt to do so. 

* .Se4s Grotiui*, lii. c. 4, §5 while fchc\ arc »o engaged, may not 

* This statement refers only to be detained as pri8on(^r« of war, 

the treatment of private enemy in- whether they render tUrne services 
dividual® by an mvador, and has no voluntarily or are re<u*)»»tJoned or 
reference to en^ my subjects found hired. Seo Lmd 11 arfar6^ § /)8 n, (a), 
by a belligerent on his own temtory * When in l‘*H, dunrtg tlu* First 
at the outbreak of war. See above, World War, the took into 

{ 100, and below, § 170. taptivity ill men nf mihnry .ige in 

* Civihana who render assistance to Belgium and the o'cuf4»'<l part of 
the enemy as drivers, or as labourers France, (Ireal Britain and France 
to oonstruot fortifications or siege rcsorteil to rcprinah, S<vt» below, 
works, or in a similar way, if captured § 4Ma, and W'ehborg, p. 315. 
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Apart from captivity, restrictions of all sorts may be 
imposed upor), and means of force may be applied against, 
private enemy persons for many purposes : such as keeping 
order and tnincpnllit y on occupied enemy territory ; pre- 
vention of any hostile conduct, especially conspiracies ; 
preventioti of int^'reour^e with, and assistance to, the enemy 
forces ; securing the fulfilment of commands and requests 
of the military authorities, such as those for the provision 
of drivers, hostages, fiirritus ; securing com]>lianee with 
requisitions and eontrilnitious. and securing the execution 
of public works iieo(*ssary for military operations, such as 
the building of soldiers’ quarters, road*-", bridges, and the 
like ; provided the requisitioned services (k» not form part 
of the military oi)erations. 

What kinds of violent means may be applied for these 
purposes is in the discretion of the military authorities, who 
will act according to (‘xpodieney, at)d the rules of martial 
hiAV established by the belligerent^. But tliere is no doubt 
that, if necessary, iMpital punishment and imjirisonment ^ 
arc lawful means for these ])urposes. 1’lu' limits within 
which vi(^lene<‘ may be a|)plied to private individuals in 
modem warfare find exjiression in Article 40 c»f the^ Hague 
Regulations: ’family hoinnir and rights, indi\idiial lives 
and private jiroperty, as well as religious convictions and 
lihortv, must he re^pect<*d.' In addition the suhjc'-t is 
governed by the general princijiles laid down by the (h neva 
(’onvention of IU49 with regard to the treatment of the 
civilian population in the hands of the enemy and the law 
relating to belligerent occupation.^ 

§ IHW. In the absence of expres> international agreement Legality 
relating to the matter, the quc>jtion of the legality of the 
use of the atomic weapon ^ must he judged by reference : Weapon, 
(rt) tfO existing international instruments relating to the 
limits of the use of violeiu'e in war ; (b) trO the distinction 

‘ That, in oaao of general dovasta- the jw-aceful population; see Mow, 
tion, the peaceful population may §5 17U. 259. 
detained in so-called concentration ^ soc Hbo\(, § ICCa. 

CAmp* therp IH no doubt ; «ec below. , ‘ 

J I54. And there is likewise no doubt 

that hoHtagi'e may be taken from * .Vc aho\e. § 07, and Mow. § 267, 
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which many believe io be fundamental, between coinbutants 
and non-eombatants ; and (c) to the principles of humanity, 
which, to sonu^ degree, must be regarded as forming part of 
the law of war. 

(a) Existing Intirnntional Agrei minis. It is dilluMilt, in 
the present state of scientific knowledge and experic^nce,^ to 
answer with any precision tlie (question whether the con- 
sequences of the use' of atomic weapons are su(‘h as to violate 
either the Declaration of St. Petersburg of ISOS - which lays 
down that the ' cmiploymcnt of arms which uselessly aggra- 
vate the sufferings of disabled mem or rendc'r their deatii 
inevitable ’ is ‘ contrary to humanity/ or the (Jeneva 
Protocol of lOSf) w'hich prohibit.s not only th(‘ use of as[)hyxi- 
ating ahd poisonous and other gases but also of ‘ all analcjgous 
liquids, materials or dc‘viees/ as well as bat teuiologit^d 
warfare.® While the j)erinanency of tlie contamination 
Pdusc'd by the atomic bomb within a dciinite arcM is eon- 
troversial/ there is weighty evidence of the protiacied, and 
petlmp.s inetitably fatal, suffering which it inflict'' on tlie 
injured. Morc'ovei, in view' of the as vet inoalculalile nature 
of the indirect physical eunsequenecss to human beings far 
bcH'ondithe immediate range of its exjilosioiw it is possible^ 
that the use of the atonm* bomb on a larger scale may bring 
it within the orl>it of biol<>gical waifare, whi< h has Ixsui con- 
demned by the conscience of mankind If th(‘se hk* in fac't 
thV" (consequences of thc‘ use of the atomic weapon a matter 
on\ which it would seem preinatuie to express an opinion 
th(in there is room for the view" that it is eontraiy to Inter- 
nattional Law evtui if it is direited against undoubt(‘d 
military objectives- such as battleships oi iaige aecumula- 
tk^ns of troops- which contain or are (‘oinposed of human 
beings. On the other hand, there would apjKnir to be no 
compelling reason for prohibiting the us(^ of tlie atomic 

* Thp ntoinjc W'A» ® 5 11.3. 

dropped b\ the United StaU's on 

Aufruat (j, HMf), Hiroahima in * It ban bten ^is^-rted b\ higli 
Japan. The wund atomic bomb wjie Moeniifid aiithoiit v w'f' Nir (Jeorge 
dr<>ppe<l on Auiruat 9 on Na^oMaki. Thomson in I niermtumd 29 

On AugUHt 10 Japan otlered to au« for (lOoO). p IbT that permanent i<m- 
peace. tarninalioTi m produced onl\ when the 

* See above, § 111 b^mb is exploded under wit^r. 
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weapon against military objectives which can be dcAtroyed 
without seriouK loss of life or injury to health. 

(b) rhe Distinctiov heiiveen Cojubatants and N on-Combat' 
ants. --It is not certain, in tljc present state of laiowledge on 
the subject, whether the radius of devastation caused b3’’ the 
atomic weapon is so great as to rule out any attempt at 
distinguishing betv eon combatants and non-combatants 
or betw<HUi military and lum-militarv objectives. Military 
objectives are not necessaiilv situated in or in the \dcmit3^ 
of cities. Prior to the Second World War it was widelj?^ 
believed that an\^ praciic/O which regards as a legitimate 
objective an entin^ city either be(‘ause of its general im- 
portance for tlK‘ war (effort or l)eeause of th<» proximity of 
legitimate military o})je(*tive.s mu^t l>e dt^emed eoiicrary to 
International l..aw . If that view' is correct ^ then there 
would ajoM } '' to be little sub^lance in the proposition that 
tht* use of the atomic weapcju against cities is not unlawful 
seeing that then* is n(» (iiff(wnce. in effect, between the 
dropping of an atomic bomb over a city and the destruction 
of that eitN’ b\' a mass attack of bombing aircraft. For tliat 
view' assumes that the latter is lawful.*^ While aerial bom- 
bardnuait may- by eomplv'ing with the requircmeijt, how- 
ever widely eonetived, of ‘ niilitarj^ objective ' — remain 
within the orbit of lt‘gality, the use of an atomic bomb 
against a city can complv with that lequinmient *ud}’ in 
v(Ty exceptional ca‘>es. However, it may be inaecuotte to 
assume that the at(>mii' w'<‘apon ean- or probably will — be 
used only against eentres of population. The same applies 
tc» tlie assumption, which scien title developments seem to 
disprove, that in view of the enormous eosl of producing 
at»^>mie w'eajxms they cannot Ik* intt*nded to lx* limited to 
niilitarv objectives in the propcT stmse of the w’ord and that 
thoir main objciii must be to wTcak havoc, terror and 
devastation among vast centres of population as a means of 
wintiitig the w'ar.® T'he maintenance of the distinction 

‘ Soo het>w ^ 21 \fit blurred in t)u* nnddlt' of the twentieth 

* Iwdow Jj 2l4e/> century, that it ban iK'cn su^ested in 

• It la ftiKnificarit of th.* extent to aeientific quarters that the atomic 
which thu border line fietween CMb lM)iub>ung com j>arable m effect with 
iana and coml>atanU haa Unome masn aenal Ixunbmg, should be per- 
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between combatants and non-combatants hae been regarded 
as l)eing of the essence of the law of war. I’o jussert the 
impossibilitv of preserving it- in relatior. to the immunity 
of non-combatants from dirt'ct military attack ot wluch 
they are the sole or primary object - is to admit that in 
modern conditions there is no longer room for one of the 
most fundamental aspects of the tradilional law of war 
Such an assertion cannot Iwrejecti'd as divorci'd Iroin reality 
or from the past dovelopment of the nih's of warfare in 
relation to new weapon^. There are many wlio Iwlieve that 
the advent of aircraft and lU'rial liombing bus, .■'O far ns 
their use is concerned, obliterated tb<* di.st motion l»etwecn 
combatants and non-combatant** and that, as has often 
happened in the past, restraints of humanity and ciiivalry 
must yield to military neeessity and to th<' potentialities of 
newly discovered weapons of offeme. However that may 
be, it is not certain that the recour‘<e to the atomic weujKtn 
must lead invariably to tlio oblit<*ralif>n of the distinction 
between combatants and non-combatants and (bat it cannot 
be limited to military objecti\ev projK*!’. 

(c) PrincipI(/< of Humanitt/. — 'I’liere is room for consitlcra- 
tion wlmther the destrm tion and suffering - lurth immc<liate 
and con.sequential -entailed by the u.se of the atomic 
weapon are nof such a.s to place it, in the words of (hi‘ 
Crcncva CV)nvcntion.s of 1949,' outside th«‘ ‘ priiicijtles of t la- 
law of nations, as they result from the usages established 
among civilised peoples, from the law-s of humanity and the 
dictat<-s of public conscience.’ From that point of view 
the prohibition of the use of the atomic wi-apon would also 
apply to StaU's, such as tiie United StaL-s. wliich are not 


mitted- whilf tJn* ho called hydrogp-n 
Jiomb, said to be of c-onmdrnibly 
higher poU'noj , should be prf)hibitr<l. 
It IS, of coar-so, arguable that even if 
Intematjonai Law were to {lennit the 
nae of the atomic weapon, the tlia- 
tmetioQ between eombatants and 
non-eombatantfl would still remain in 
other spheres, in the law of belli- 
gerent occupation in relation t<» the 
ciriiian population, and in particular 
in the maintenance of the rule that 


thf slaughter of thr < ivjmn {Nipuin 
tioii by the nonipunt is plohibilM 

‘ See. Artirip of ih«i (’on 
vcntion relating ft* Nirk at)|d VV minded. 

• For an omphatit a^id dut ailed 
statement of th»‘ illegality of the um* 
of the atomie weapon Ic'h Sywight, 
Atr Pourr and |f<ir Htrd ed., 

11^47). pp, 273 277. Nee aim) Sai k in 
iMtvytri Guild PnnetP, 10 (HiDO). 
No. 1. 



§116^3 violen<;r against knemy persons 351 

formally Ixniml by (Jotieva of 1925 or otlior 

(*on vdnfcwmHl limitations of th<* iiso of force*. However, as 
already pointed out, there is still Home controversy both as 
to the decisive relevance of c(»nsith*rations of humanity in 
warfare and the jKK'^sihilit y of recourse to the atomic weapon 
against obje(*ti\(\s in n'lation to which sucli (smsiderations 
woidd not be relevant, 

hoi t'hest n «tsons it is diflit'alt to ex|)r('S‘^ a (*lear view^ as 
to whether an explicit prohibiticai of tlie use of the atomic 
wt^apou in warfare would he merely d( ^'laratorv of existing 
j)nneipIeH of !nl<‘nial ional Jn any euve, so long as 

the j)T (xluc^tion ol tin* attuun* homh has not been prevent (*(1 
in praefi(‘e h\ intetnaf ional aguaunent and sujiep ^’^ion,^ 
tliere must he i iudsaged tla* fH^ssihiJity of its being resorted 
to in eontingemies not amounting to a l)reaeh of Inter- 
national baw . Ill tlu* liPt i]iNtiin<<‘. it^ use must he regarded 
as perniissihle a*' a rejaisal for its art\]al ]>rior use by the 
eneinv or his allic''. Se(‘oii(il\, recourse* to the atomic 
weapon may h<* ju.stitied again.st an enemy w ho violates rules 
of the law ol wai on a v(*ale ^ast a to put liiinself 
altogether outside* the orbit of eonvideratams of humanity 
and compassion. 'rhu> if duiinc tin* Sissnul Worlds War it 
ha<I het'ome (*^tahlished beyond all n^asonahle doubt tliat 
(h*rmany was engaged in a sxstematu* plan of ])iitting to 
d<*ath million." of eiNilians in (KMujued t^mtoiy, the u * of 
the atomic bomb might have hem justitiable as a dete..ent 
instrument of puni^lunent.- 

The (‘tfeetive pn>hiluti<»n <»f tlu* prodiuli(»n of the atomic 
bomb, coupled as it mu'^t Ik* with stiiet international su]>er- 

^ Sf’f abn\^, li.V. IntrniiUinnrtl t!n"\ rtlonodeera t<» 

lx iJon^ot'tcfrthr ultimate \inH! ation 

^ Moroovf'T, HM art* inadi <it the law of nation’^, 'the u.se of the 

only for th<' prouvtmn of human hit* ntomie in a contingency I'f 

hut aUo n*r the proven ation oj uin* that nature wouhl >t)U 1 h? contrary 

mate vahic-i of Honelv It ii» possible to the pnneiph- MH2;p:caUHi ahtne 

that shonhl tho^e value.'* U' i?ntMTiilc«l {see § 61) that the rules of JnUr 
hv an intent mwin aonuii- national 1-.^'* t*\on in relatioi* 

aiin^ the world the nations thu" an ai^jire'^.v in an iiulnwful war. 

t hi'eitteneil tiii)j^ht consider theiiw'UeH Uimcver, thcrt‘ i" no decisive ivason 
houinl to aaHuine the rc."ponsihiht\ *d for .n.ssunuiig that, in the extreme 
exendainc the aupreuno right of self' contingcnev of the natim* described 
pieservation in a manner w Inch, while .Uwac. that partn ular principle would 

contrary to a specilic prolubition of or could !«’ acrupuloualy adheitKl to. 
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vision and a resulting substantial sacrific*<» of State 
sovereignty in important spheres, would in itself be a 
manifestation of significant progress in tlie irit(‘gration of 
international society. In the meantinje, it may be doubtful 
whether the condemnation and renunciation, in a sohunn 
international treaty, of the use of the atomic weapon would 
constitute a beneficent addition to International Law unless 
accompanied by pievious agreement forbidding the pio- 
duction of atomic weapons and providing for international 
supervision and control in order to render such piobibiticai 
effective. The history of the attempts to achieve such 
agreement has been outlined above. ^ 


Violence 
ageinsi 
the Head 
of the 
Enemy 
State and 
againit 
Officiaii 
in Im- 


portant 

Poaitioni. 


§ 117. The head of the enemy State and officials in 
important posts, in case they do not belong to the armed 
forces,^ occupy, so far as their liability to direct attack, 
death, or w^ounds is concerned, a position similar to that of 
private enemy prsons. But they are so important to the 
enemy State, and they may be so useful to tlu* enemy and 
so dangerous to the invading forces, that they may certainly 
be made prisoners of war. If a belligenuit succeeds in 
obtaining possession of the head of the enemy State or 
its cabinet ministers, he will, save in exccjilional eircuni 
stances,® certainly remove th(*m into captivity. He ma\ 
do the same witli diplomatic agents and otlu'r officials of 
importance, because, by weakening the (‘nemy (iovcTn- 
raent, he may thereby influence the enemy to agrir to terms 
of peace. 


’ I 2r>/. iSrc also for a. 
of and K'fcrenr^^M to !he 

Povn and M orld Order (cd hv 
Urodie, 1946) ; Atomic ih 

I nternaintn il lwplirattfHfi9{i^t\u\\ 
Group of tho Koyal Institute (tf 
International Affairs, IlliS); Thomas 
in AJ„ 9ft (194/)), pp. 736 744 ; V incr 
in Procpfdinq'f of the American Ph\h 
Bophical Socicti/, 90 (1946), pp 53r)S 
See also Sohn, and }falennJ^ on 
World Lnvr ( 1950), pp. 87ft 950 ; K iinr. 
in Oedermchwh^ Zeit^chrift fiir offenP 
hrht9 Hecht, 1960, pp 414 et 9cq„ 
0»bom in Intcrmiioval Ot^amzalum, 
6 (1961 J, pp. 480-498. For a judinoua 


assf ■’SimmU <»f thr Av/drr pditnal iin 
plioitjf>ns (if tin* pmhh'm s(v* (’orbett, 
Lnu itnf Sfx lOy tn tf,e fOhtufU* of 
(I9.')l), p|) lift And hfi.^ 
tSf hwarmilv PohUc^* (2nd 

rd , 1951 ), pp 551 558 

* Art a nih' thr\ art* the tiluUt 
fon»uiandf*rH in-rhicf of the armed 
fones 0( ( HMi/malh tfeev’' may Jht 
soti.dU direet th»* rniljfdil'V 'iiieratnmH. 

* When (Germany itivaded Den 
mark in April HUO she allowed 
and facilitatcvi the rJfl(|)artufc form 
that rouiitry of the ataffa of the 
Hritiah, French, ami Polish legationa 
and (omuIateK and of their families. 
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§ 118. MIUT tho sovonloPiitli century, several Origin of 

hundred H|XH*ial treaties have Unm e<MK'lmIed 
different Statt‘s regartling the tending of each other stion. 
wountled and the exemption of army Mirgeons from cap- 
tivity, no general rule of th(‘ Law of Nations on these 

» See Maepherson, op. cti., p. 254. 
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points was in existence until the second half of the nine- 
teenth century, other than one prohibiting the killing, 
mutilation, or ill treatment of the wounded. A change for 
the better was initiated by Joan Henry Dunant, a Sw'iss 
citizen from Geneva, who was an eyewitness of the battle 
of Solferino in 1859, where many thousands of wounded 
died who could. un<ler more favourable circumstances, ha ve 
been saved. When ho published, in 1861 and 1863, his 
pamphlet, fhi .wuvenir de Solferino, the Geneva Socidt^ 
d’Utiht^ Publique, under the Presidency of Gustave Moy- 
mer, created an agitation in favour of better arrangements 
for tending the w«junded on the battlefield, and convoked 
an International ('ongres.s at Geneva in 1863, where thirty- 
six representatives of nearly all the European States tnet 
and discu.ssed the matter. In 1864 the Ilundesrath. the 
Government of the Fedend State of Switzerland, took the 
matter in hand officially, ami invited all Euroix-an, and 
several American, States to send official r«*presentativea to a 
Congress at Geneva for the pur{iO''e of (list usving aiul con- 
cluding an international treaty regarding the wounded. 
This Congress met in 1864, and twebe Stales weie rej>re 
sented. Its result wa-s the Convention * for the .\nif-liora- 
tion of the Condition of Soldiers w'ounded in Annies in the 
Field (commonly called ‘Gene\u Convention’), signed on 
August 22, 1864. The First Hague Conference in 1809 
formulated the wi.sh that Switzerland should take steps for 
the calling of another (’onferenee to revise the Geneva 
Convention. That Conference a.ssenil)led in .fune 1 {)()(>, and 
on July 6, 1906, a new' Geneva Convention * wa-i signed In 
the repre-sentatives of thirty-five States, including all the 
Great Powers. 

The experience of the First World War * revealed the 
necessity of .supplementing the Convention of |9()6. On 
July 1, 1929, representatives of forty-sevon States mol at 
Genova at a Conference (the second object of w'h(ch was to 
frame a Convention on the Treatment of Prisoners of War ^), 


* 8e« Hartena, N.R.O., 18, p. 607. 
Mid »bov», Tol. i, I 660. 

• Se«]ltarten8, N.B.O., SrdsM-., l,p. 


620. and Trsatv Ssne* (IfMiT), No. 16 
’ Se« dplailn m fJarnfr, i. §{ .SI3‘3]8. 
* Se* below, § 126. 



§ 1 19 ] TREATMENT OF WOUNDED AND OP DEAD BODIES 356 

and on July 29 thirty-three of them signed a Convention 
for the Amelioration of the Condition of the Wounded and 
Sick in Armies in the Field. Other States signed later on. 

As bctwecni the ratifying or adhering Hignatories tlic Con- 
vention of I92i) replaces those of 1864 and 1906.^ The 
experience of tint Second World War showed the necessity 
of a further claritioation and (‘vpansioii of the Convention. 
Accordingly, among the four Conventions signed on August 
1 2, 1 949, at th(3 Ceneva ( ^)n^erence ^ there was a Convention re- 
lating to this subject. By the end of 19.11 the number of States 
which had ratified or adhennl to the (^)nventions was fifteen. 

As between tlie (\)nt racking Parties the Convention replaces 
those of 1864, 1906, and 1909.^ The main j)rovi.sions of the 
(Convention of 1949 an^ as folhms ; 

§ 119. Aceording to Articles 12-16, sick or wounded The 
persons oRiiiuil\ att.iched to armies inuftt he 
pnd.eet(‘d. and car<‘d for. ^^ithout adverse distinction of and the* 
nationality, s(‘x:, race, relimon, political opinions or 
similar tests, by the belligerent in N^hose ]>o\ver they may 
be. Any attempts upon their lives, or .iolence to their 
persons, are strictly proliihited. The categories of per- 
sons prote(‘t(‘d by Il)e (.Vmvention are substantiaPy the 
same as in the ease of the Convention relating to prisoners 
of war. iShould a belligcwiit be eoiupt^lled to abandon them 
to the enemy, he must, so far as military exigencies jier^nit, 
leave behind witli them a |>ortioii of his medical personn-d to 
assist in taking care of them, together uith the necessary 
material. The .sick and ^vounded who havt^ fallen into the 
hands of the eueni} are jirisonens of u ar. After each engage- 
ment, the commander in possc'ssiem of the field must have 
search rnadt' for the wounded and dead, and must take 
meiisures t.o protect tliem against jiillnge and maltreatment. 

[t i« recommended that local arrangements he concluded 
to make possible the removal or excliaiige of the vy^ounded 
remaining hel\u*en the limxs. Article 18 stipulates that the 

^ Treaty Scncn, No. 36 (1931). * F«>r the t<*\t of tbe (^unontion 

Vmd. 3793. And No. 37 { 1931 ). Mjso. No. \ ^ 1950). Cmd. Si)33. AI- 

t’md. 3795, for the Final Art of the though l>\ No\iraht'r 1951 the United 
Conferenve coutaintng a numlwr of Kinj^tun has not yet ratilietl the 
/ecommendationa. (’oin entlon^. it i'* un(lerst(M»d thatauch 

* S*o aiiove, § 09> rntitieatiiui o only a question of time. 
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military authorities may appeal to the charitable zeal of 
the inhabitants to collect and take care of the wounded and 
sick of the armies under his direction, granting to those 
who have responded to his appeal siiecial protection and 
certain facilities. The military authorities must permit the 
inhabitants and relief societies spontoneously to collect and 
care for wounded or sick of whatever nationality. This 
applies also to invaded or occupied areas. Tlie Convention 
provide.s expressly that no one may be molested or convicted 
for haviiig nursed the wounded or sick. 

§ 120. In order that the woundc'd and sick may ri'ceive 
proper treatment, mobile medical units and fixed ^ establi-^h- 
ments of the medical service must be respi^cted and pro- 
tected by the belligerents. That protection ceases if they 
arc made use of to commit acts harmful to the enemy, such 
as sheltering combatants, carrying on e.spionage, or con 
cealing arms an<l ammunition (Ailiicles 21 and 22),^ If they 
fall into the liands of the oppo.'^ing belligerent, their per- 
sonnel mu,st be free to pursue their duties u.s long as the 
capturing Power has not itself ensured the necessarj care 
of the Hounded and sick found in those units and establish- 
ments 1(*\rtiele 19). *” 

As regards ijiatarinl, the ronvention provides that the 
material of mobile medical unit.s of the armeii forces which 
fall into the hands of the enenvv shall be reserved for tin* 
care of the wounded and sick (Article IV.t). The buildings 
and material of fixed medical establishments of the army * 
which, because the locality where they are is militarily 
occupied, fall into the hands of the enemy, nmiain, accord- 
ing to Article 33, ‘ .subject to the laws of war.’ That means 


^ On the Iwmhing of ho»pjtH]« «ee 
Spaight, Axt, pp. 

* But Arhflo 22 expretwly pna<t» 
that the unit« and potablwhmenta do 
not forgo protection . (a) because 
the personnel are armed, and use 
their arms for their own defemc, 
or for the defence of the wounded 
and sick : (6) becausef m the aiisence 
of armed onlerlies, units or establish- 
ments are guarded by a picket or by 
sentries : (e) because small arms and 
ammunition, taken from the wounded 


and not jet handcfl over to the proper 
department, are found there ; (d) be 
cause of I he preseme of p<'rsonnel 
and waU^nai of the i^dennary ser- 
vice, whn h <l(K4i not folrn part of the 
Hanitary lormation or ^tablifthmont ; 
(c) lx»eaiw their attivltie^ »*xt4md to 
the care of (iMlian woufiuded and sick. 

* ITie property of < hantablo estab- 
lishments not belonging to the army 
M governefl by Article of Hsgue 
(’onvention No IV Sw U'low, | 13K 
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that they remain entirely in the power of the captor. But 
they may not be diverted from their medical purpose so 
long os they are required for the wounded and sick. Sliould, 
liowover, urgent military necessity demand it, a commander 
may dispose of theni, provided he makes previous arrange- 
ments for the welfare of the wounded and sick found in 
them. 

The real and personal j)ro])erty of voluntary aid societies, 
which are duly recognised, is, according to Article 34, con- 
sidered private property, and must, there.fore, be respected 
as such in all einuimstiinces. It iiidy l>e requisitioned only 
in case of urgent necessity, and only after prf^vision has 
Ix'en made for the welfare of the wounded and ‘>k. 

§ 121. The personnel engaged e\olusi\ely in the codec- Personne*. 
tion. transport, and treatment of the w()unded and sick, 
and also in the arlministration of mobile medieal units and 
establishments, and the chaplains^ attached to armies, must, 
according to Article 24, under all eirciimstances bo respected 
and protected.- Soldiers specially trained for employment, 
in (’ase of necessity, as auxiliary nurses or stretcher-bearers, 
must be treated in the sajiie way as the permanent medieal 
{K*rsoiinol if captured while carrying out these rtinetions 
(Article 25). 

T1h‘ personnel voluntary aid .societies enijiloye^* in the 
medical units iiiid establishments is, according to Art*- le 26, 
privileged to the same extent as the ]>ermanent olfieial 
personnel, pre^vided that the society concerned is duly 
recognised luid aiithonsi'd by it*^ Government, and its 
iwrsonnel is suliject to military laws and regulations. Each 
huxto must notify io the other, before actually employing 

’ K<h' WiUoa m IJ . .‘IT <00.0, forces proj>er ’ : ImnncM v. Fir«l 
pp. ‘glU 4at Federal Trust Co.. Aoouiil DxgtsU 

I5>2.‘)‘lll*l». Casp No. ar»2. See tiKv) hf 

» It wM held by the Pnif.Ml States re Use in Mhieh the Sj)eci«J 

Circuit Court of AppmK th.it .v Dutch Ooin f (’.issiUion hold in 1947 
pergon had joint'd the (uTiiian that scrMco ui the iWrmm Red Cnm 
army im a lUd tVjws surgeon luid not Mate service nolwithutaiulmg 

not beeoiiie an eiicni^, as, under the the fait that it.s personnel twk the 
Goneva (Vnuention of HWM», lOsi (»Ath ot allegiaiKe to the State and 
t’rusa surg&onfi could not l>e regAKhsl was subject to nnlitiiry laws and 
a« forming part of the ‘military refjulations : AHtmil Ihgest, mi. 
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them, the names of soeieties which it has authorised to render 
asaistanci* to the regular medical service of its armies.* 
However, while the Tonvention of 1929 provided that 
medical perstmnel must not be detained by th<* Indligt'ront 
into whose hands tliey have fallen, Article 28 of the Con- 
vention of 1949 lays down that medical personnel, chaplains 
and the staff of national Retl Cross Societies may be retained 
but only in so far as the state of health, the spiritual needs 
and the number of prisoners of war so require. The jw'r- 
sonnel thus interned are not to bo consirlered prisoners of 
war. At the same time they are entitled to benelit, at letist, 
from all the provisions of the (leneva Convention of 1949 
on Prisoners of War.^ They are to continue to carry on 
their duties — and enjoj the necessary facilities - pnfferably 
for the arme<l forces to which they bi^Iong. These facilities 
include the right to vi.sit periodicallj prisoners of war in 
labour units or hosjiitals outside the camp. Moreover, such 
personnel in a camp is not to be subject to internal disci- 
pline. Neither can it be required to perform work outside 
its medical or religious duties, rer.sontiel, the retention of 
which is not indispensable, is to be returned to the belli- 
gerent tt) w'hom it belongs as soon as the road is open and 
military requirements jiermit.® On tlie other hand, the 
personnel refeired to in Article 2.> aliove, who are trained 
for service as ho.spital orflerlies, nurses, or streteher-bearers 
and who fall into the hand.s of the eruunv , become prisoners 
of war. They mu.st 1 k< employed on their medical duties 
in so far as that i.s necessary. 


* A rf*fOgni»€<i voluntary aid mi 
cicty of a neutral country <annot» 
accorrluig to Article 27, afford the 
aMJstaiiC’O of itn personnel and it9 
uniU to a lieihgerent imle88 it has 
previously rei’eived the consent of 
it« own Government and of the 
beUigerent concerned ; and a lielli- 
|;erent who accepts such assistance 
10 bound, before making any use of 
it, to give notice to the enemy. On 
neutral asaistanco within the frame- 
work of the Convention see ( urtius 
in 43 (im), pp. 687^704, and 
Hubor in Retnie tni^rnaltonaU de la 
Croix-Rrmge^ 18 (1837). pp. 353-383. 


IN-rHimin) of this kind uho fall intA» 
thf h.\ritU of th« must not he 

rUtainpd rnh otherwise agreed, 
they must be gi\eu pruiHsion to 
return to then inimtrv of, if this is 
not poHHible, to the tern(k>ry of the 
Udligerent in senicUthc) were 

* Sf‘e below, § 123 

i 

^ Arts. 30 and 31 eontailh <ietftilH of 
their tn-atment pending de|mrturts 
and the seJeetion of pf^monnel for 
return And see generally Pietet in 
Rexmr i rUf t naiumaU th la Cfotx- R<fuge, 
>oI 2. No 12, vnl 3. Nos. 1,2 and 3 
(I^i'ccmlior 11*18 Mar<h 1350). 
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§122. VehicloH equipped for the evacuation of the Medical 
wounded and sick, whether proceeding singly or in convoy, 
must bo treated in tiie sanu‘ way as mobile medical units, 
but subject to the .s|)ecial provisions of Article 35. That 
Article lays do^n that if sm^h transports or vehicles fall into 
the hands of the opposing belligerent, they are to be treated 
in accordance with the la\\.s of war subject to the obligation 
of the capturing State to ensure the care of sick and wounded 
whom they contain. 

§ 122a. One of the main fcaturch of the Convention of Medicni 
lies in the pro\iMonH rtdaling to medical aircraft.^ 

Article 3tt provi^les that aircraft msed ^ as a means of medical 
transport shall enjoy the protection of the (J<‘nvention 
during the period in ^^hl(;h tiiey are reserved exclusively 
for the evacuation of wounded and sick and the transport 
of medical personnel and material Medical aircraft must, 
in order to enjoy the protection of the Convention, be clearly 
mark('d in accordance with agreement^ to be reached by 
belligerents and bi'ar, in addition to tlieir national colours, 
the distinoti\e emblem (»f tlie Convention (see below, § 123), 
side by side witli it^ national colour>, on its lowTr and upper 
surfaces. Owing to tlie increased potentialities on1t.he part 
of aircraft for coll<H‘ting intelligence. Article 36 lays dowm 
that in the absence of sjiccial and e\pn*ss permission it is 
prohibited to Hy over the territory belonging to or o* t apied 

* wen' mti<ulij(eil alroail\ mft shouM lu* innupiK'd and built 

in the Coineiition m 1 I'lJO Nm* for tint A((<m iing to the 

(;nutt<^a and .lullua, h / teiin^ of the Ooinention ihero would 

wfrtiw /« neviralisdtuin fa rt Mpin t«> bo no oojection con- 

(2nd isi , Ili2ri , f ^ertm,^ oniinarv militan aircraft for 

revidu du preimet inttruati the puipopc^ of .Vrticlo 8b: neither 

de Variijiwn Hiinitatrt (Varn. would a Ijellige rent l^e prohibited from 

Dea (louttoa, i.Yi f aulHoquentU using medical on raft 

df 1929 (lliau), pp. 18 n , .Jnlbot, la for other purpope^, provided that he 
(V)wi'<whon df (itnh'c df i rcniovea from them the dustinctive 

d<^4 npparfth viut{<aie^ protective signs of tlie ( ’’'ovention (pee 
aMens (1929), in li C., 8h (CUD. below) See also Dos (Jouttes, ri<., 
pp.U5 2U,ari(lmFt*\/> t ,t)( 19,87). pp I22-I2r> The Oonvenlion does not 
pp, 4149 ; DesUmlfttdJrandpn?, ibid , prescribe a vximum height nt which 
7 (1958), pp. 2U28; Oevilleis, medical airn.ift is jHMiiutted to fly. 

Uat^MUwn mmUiin au pmnt /h tiir However, it Iiun down that <nch air- 
rftt dmit inimuUwnal {HK1.8) ; Kroell. ^nft shall ih ‘ at heights, times, and 
droit inttrmtionol pMc on i.mtes sjx'Cihcall.N agreed upon by 
aifrtaif, ii. (1936) pp. 244 268. the belligerents. 

■ It i« not nweaaary that the air- 
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by the enemy. Medical aircraft must obey an enemy 
summons to land. In the event of involuntary landing in 
enemy or enemy-occupied territory, the wounded and the 
sick as well as the crew become prisoners of war. According 
to the Convention of 1025), the ercw were to bo sent back 
on condition that they shall be employed until the clo.se of 
hostilities in the medical sendee only. A new feature of the 
Conveutitui of 1949 is Article 37 which provides that medical 
aircraft of the belligerents may, subject to conditions and 
restrictions imposed by the neutral State, fly over neutral 
territory, land on it in case of necessity, or use it as a 
port of call. Unless otherwise agreed Ixitween the belli- 
gerents and the neutral State concerned, the wounded and 
sick who, with the consent of the local authorities, disem- 
bark upon neutral territory from medical aircraft shall be 
detained, in all cases in which luitcrnational Law so requires, 
in such a manner that they cannot again take part in the 
o})erations of war. 

§ 1226. The Convention of 1949 provides for the po.s.<u- 
bility of establishing, by agreement of the Parties before or 
after the outbreak of hostilities, hospital rone.s and locali- 
tie.s so organi.s®<l as to prf»tect the wounded ami sick, and 
the personnel in whose charge they are, from the effects of 
war. Such zones may l)e p.stablished cither in iK'Uigcwent 
or in occupied territory (Article 23). In order to facilitate 
such agreements which the Convf'iition does not im|)ose 
a,s a matter of legal obligation- there is annex<‘d the 
Convention a Draft Agr<‘emejit coxering the subjt'ct It 
would appear that, in the conditions of modern warfare. 
thc.se permissive provisions are of limited im])ortBiic»‘ for 
countries of small geographical areas. 

§ 123. According to Article 38. ‘ as a eom])liit»ent to 
Switzerland,’ the Swi.ss heraldic device of the red Cross on 
a white groimd,* formed by reversing the Federal colours, 
is adopted &s the emblem and distinctive sign of the lucdical 
service of the armed forces. At the wnne time the Con- 
vention recognises the emblems of the red cross, the red 


' See below, $ 207. 
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crescent, or the red lion or red sun, on a white ground as a 
distinctive enibleui in such countries as already use these 
emblems. Ihus Turkey has adopted a red crescent and 
Persia a red sun,^ The following are the rules concerning 
the use of this emblem : 

(1) It must be shown, with the permission of the com- 
petent military authority (Article on tlie flags, the 
armlets (br(ismrds) an<l on all the e(jui])mcnt belonging to 
the medical service. 

(2) Medical units and establishments hoist the distinct! v’e 
flag, w'hudi may be accc)inj)anicd by the national flag of the 
belligerent to which they belong (Article 22). ^ 

(3) All the medical personnel propc^r as well as that of the 
voluntary societi(*s of belligeients and neutrals (Articles 24, 
20 and 27 of the (lonvention), according to Arti(‘lc 40, wear, 
on the left arm, a vvaltT-resistant armlet (bm^sard) with the 
dihtinclive sign, stamjM^d by the competent military auth- 
ority. IVovision is made for the issue, in addition to identity 
dis(‘s, of ujiiform identiU canls both for these categories 
as well as for the persons emplo\ed as auviliarv nurses or 
stretcher-bearers (Article 2.1). 

(4) The red cross on a ^\hite ground and tlie wonh^' Red 
Cross ’ or * (loneva Cross,' must not, according to Articles 44 
and .13, be used.^ citluT in peace or ^\ar, except to indicate 
the protectoil medical units, c'^tahliNhment^. personnel and 
material.^ 

' rM»<l tin (Viiniiitioii silt) tiP.M in tinu* of pare Ali.0, by way 

jpct to the r»*M'r\rttion tint it ^Mll iJM' of exception and \\ith the oxprcKs 

tJie red MiieKi ol Dand perniiisMon of one of the national 

* lJut medical ufiitu, )»elliperfnt or Ronetics of the Re<i ('ross (or the 

neutral, while in the handi of the Red Crescent, etc ), use may l>e made 

enemy lls only the distinct ive Cn^s of the emblem »)f the Convention in 

FW an Italian protc'^t to the! ^.igne time of peace to mark statio * ex- 

o( Natioimm llKiS agaiint the alle^etl tlusiveb reserved for free trt>atraent 

miHURC bv' Ab\<irtinia of the einbh in of of the wounded or nick, 
the ('onventitut and other alleged B\ Artule tiovernnient^ whose 
viohiiiona of the ('.eneva Convention rcpix^MniUtuessigm'd the Convention 

ttt^e Doe C, UU M 15 IS.IO VI 1 and, but whow* legislation was not then 

in |*artuular. Off pp UU adequate for i purpose, undertook to 

408. take, or introduce in their legislatures. 

* However, the voluutar\ am the meaaums necessary to prevent: 

societies (see nbo\e, §121) tna\, m (a) the employment of the emblem or 

accrmiance with their umnieijial law, the name * Red Croas or Geneva 

use the distinctive emblem in eoimee- Cmss by pn\ate mdividuaK hrms. 

Won with their bumaiutanaii aetivi- oi souetjeh other than those entitled 
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It ia clear that the abuse of tho distinotivo sign for the 
purpose of offensive military action is a violation both of 
the Clonvention and of the law of war in general.* 

§ 124. According to a customary rule of the Law of 
Nations, belligerents have the right to demand from otU' 
another that dead soldiers shall not be disgracefully treated, 
and, in partu ular, that they shall not be mutilated hut shall 
be, so far as possible, collected and buried * or eremaU'd on 
the battlefield by the victor. Article l.T enacts that, at all 
times, and particularly after an engagem(*nt, the Iwlligerents 
must take nieasnn ^ to ‘learch for the dead and prevent theii 
being despoiled. In view of tho tragic phenomenon of tin* 
iimumerablo mi.s.sing cttmbatant"> during both \\'orld V\'a;s 
tho Convention makes, in Aitu le 1*5, detailed obhgiitoi\ 
pronsion for recording and reciprocal and sju'edy com 


to lue them, or anysi^ro or (fcHigm 
tion coiuitituting an imitation ot it, 
(b) * h) reason of the tomphmtnt pml 
to iSwitrerland by the a<}optioii of tin 
reversed federal (olours, the use In 
pnrate intlividnals or hrms of tiu 
arms of the Swiss (’onftth ration or 
marks or tiadi Illa^k^ const itii ting 
suth an imitation ft»r a purpos* <tfn 
trary t.? uunminial honestt oi m 
rircumstances tapahle of wouotling 
Swiss national sinhment This dt«s 
iiot appK to marks or trade maik'< 
used befor»' the coming into force of 
the Convention ruder »sr ction i of 
the (»ene\ a Contention At t, Iltll (I A 
2 Ge^j V'. c 20), it w an oflerKc to unt 
the emblem or the worda ‘ Ke<l Crosa ’ 
or * Geneva ( 'rosa ' for purjwses of 
trade or busmesa or for anj other 
pur^ses whatsoever without the 
authority of the Army Council Under 
Section I of the Geneva Convention 
Act. 1937 (1 Edw. XiU. & 1 Geo. \ I 
G, it>), it la an offence to use f ojourable 
imitations of the emblem or the worda 
without the authority of the Boarri 
of Trade. In addition to the merlical 
unite of the armed forces, the Army 
Couneii have authorised the use of 
the emblem by the British lied ('ross 
Society, the Order of St. John, and 
the St. Andrew's Ambulance Aasoiia' 
tion. It waa also ruled that municipal 
ambulanoea removing civilians injured 
by an enemy air raid may properly 


licar the red cross emblem Siibjed 
to (crfAin n«fru lions, no objection m 
rdififil to the use of the emblun on 
to\s representing personnel or wjuip 
m**pl < nntbd to bear the embbm 
^ In in the fituttuioij 
lie ntrned wa'- Hfuttincd h an 
inifid Milit ir\ (’ourt at 

ni<hau on tl e « h ot h ivnig (irivi 
at \inuu an f ►n < s in I hi tombat/onc 
from an ambuhnoe displiving Ihe 
|{nl Cross (niMtrn Mar i 
lit n (1‘tCi). p 14<) Artivle 

(/) of the H igiH Begulations p/o 
Mdfs that It H partK uiarlji for 
biddui ’ to make improper use, »/jfer 
aha, cjf th* dietin' tive of tl.e 

(o III VH Cnriventiori 

* S/e ( rrntjiH, 1 ! ( JM. I, In 
CH7 tlw Initid StatM Militan 
I fovernnw III Court ut Dxhati sen 
feiK I d one S( funid a ( lerniAri me<lu hI 
oftue** serving m Krii»(»i, i)n n rlmrge 
of ‘ in dtn dlrm nt of a <lf ad unknown 
niernbtr of the I nite/l Jijtates Arm> ' 
The ftCMHcd had seved'd tho head 
from the Ixalv of a dcjid ArnerKan 
Ml man boilid ii, rcrinAid the skin 
and fl/Mh, arel k< |)t th»v skull on his 
disk Ho pleadisl that lie tjwd the 
skiiH for mstnu tiorwd pin^oscs . B ar 
f rm^A 13 (HH9). p l^H 

And see dnd , j) 152, for instames of 
lonvietions of niembi'M of tho Japan 
w ann} on < barges of maltn'atment 
of dearf Us Inn and eaimibahsm 
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by tbo bolUgcrent^ of the namos^ togethor with 
tho iiuji^^tiona of idontity, not only of the wounded and 
nick but ateo of th# whether collected after the battle 
or discovered later on ; for the ONtablifihment and trans- 
miBsion of oortificates of death ; for collection and trana* 
niission of articloa oi a personal nature found on the battle- 
field or on the dead, especially oiu^ half of tlieir identity 
discs, the other half to remain on the body ; and for en- 
suring, before proceeding to cremation or burial, careful 
examination of the Inxlies in order to make sure that life is 
extinct and also in order to estahli^h identity, and enable 
report to be made. Tlie (Convention <if P.49 lays dov^n, 
however, that lK)di(‘H .shall not be cremaied except for 
imprative reason^ of hygiene or for liiolives based on the 
religion of 4 '"‘^sed. The ladligeients are bound to make 
provision for hono\ual)lc interment and fur re<p(‘ctful treat- 
ment and prupi^r marking of gra\es so that they may ah ays 
be found (Jraves regi'^thition services are to be officially 
establi'^hed. and time t(# Ix' an exchange of the lists of 
grates and of dead inttored in cemeteries and elsewhere. 
The belligerents are bound tt> allow subse(pient exhuma- 
tions and when* jwissibh' transportation of the hodiesi or of 
tlie ashes, to tin* home countri Pieces of eijuipment found 
u])oii the deml of the eiieuiN <vre public enemy projjcrty, and 
may, therefore, be approprialeil by the Mctor as boot } 
That is not tlie cU'^e in regard to letters, money, jewellei v, 
and otlier privati* j)roperty of value found upon tlie dead 
on the battlefield, or on the prisoners of war wlio die in the 
medical units or fixed (stablisliments.^ 

§ I2‘k7, With regard to the seojie and the manner of the 
application of the (^onvcuition as well as to its enforcement 
and the sHetilement of ilisputes eoncerning its interpretation 
the provisions of tin* (Convention are substantially the same 
. as in the ease of the other Geneva Conventions of 1941), 
especially that relating to the treatnieii ol prisoners of 
war,* This applies in partioular to sucli ciuestions as the 
nature of the conflicts to w hieh the Convention applies and 


Applioa 
tion of the 
<\>nvon* 
tion. 


* 8e« belovr, § 139. * Stnj l>elow, §§ 130 timi 141. 


• See below § 131. 
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the operation of the general participation clause (Article 2),^ 
armed conflicts not of an international character (Article 3),* 
the part of the Protecting Power and of States and organisa- 
tions assimilated thereto (Articles 8-11).* entry into force 
of the Convention during hostilities (Article 62),* and the 
denunciation of the Convention (Article 6.S).* 
l^teo- § 1246. In connection witli the protection of sick and 
ci^Dn wounded in the armies in the field it is convenient to give 
Siok and an account of the tJeneva Convention of 1 041) relative to the 
protection of civilian persons in time of war ® in so far as 
that Convention refers to civilian sick and wounded and 
other persons in need of special protei-tion. Sonje of the 
relevant provisions of that part of the Con\entioti arc 
merely permissive and voluntary. Thus, for instance, it 
is provided that, in time of peace or after the outhr<*nk of 
hostilities, the Parties to the conflict may establish in Iheii 
territorie.s or in occupied areas hospital and saf<>iy zoik's 
and localities so organised as to protect from the cfi'cct.s ol 
war wounded, sick and aged persons, childrt'n under fifteen, 
expectant mothers and mothers of children under seven. 
Also any Party to the conflict may propo.se to the cm'mv the 
establishment, in regions where fighting is taking j)lace, of 
neutralised zones, intended to .shelter from the effects of 
war wounded and sick combatants or non-coml>atauts and 
civilians or irersons who take no part in hostilities and 
perform no work of a military character (Artich's 14 and l.j). 
Of a sinular nature is the provision in Article 17 which 
provides that the Parties to the conflict shall mdmi'onr to 
conclude local arrangements, for the removal from iH'sieged 
or encircled zones, of wounded, sick, infirm and ago<l persons, 
children and maternity ca.ses, as well as for the passage of 
ministers of religion, medical personnel and medical equip- 
ment on their way to such persons. 

However, the Convention includes some mandutory pro- 


^ See below, § 12ft. 

* m. 

* Sfe bolow. § 

* See l)elow, jj 120 (Art, UI tif the 
CJonvention on Prkmerj of War). 

* See below, § 1 3 la. And mpo 


Paul do la l^apradollo, la rniifhence 
tfiphmatiquf ei Ua (^omrth 

honf dfi apnh f tin 12 Afjik 104U ( 1061 ). 

• Seo bolow, 5i l72/>. Vor tho text 
of tho Ton vent ion «o« Miso. No, 4 
(lonu), cmd. mx 
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visions for the ‘ particular protection and respect ’ of the 
wounded and sick, the infirm, and expectant mothers. 
Civilian hospitals organised to give care to these persons 
must in no circumstunooH be made the object of attack. 
Thej^ must be marked, but only if so authorised by their 
State, with tlie distinctive emblem of the Convention re- 
lating to the Sick and \\ ounded in the Armies in the Field 
(Article 18). The use of the emblem of the Convention is 
also proscribed for convoys of vehicles or hospital trains on 
land or tor Hj)ecially j)rovided vessels at sea conveying such 
persons (Article 21). The same applies to aircraft used 
exclusively for conveying them. 8u(di aircraft must not 
be aitackc<l when Hying at lieights, times and oi routes 
specilieall}* agreed upon by the belligerents. In the absence 
of agreement to the eontr«ir\ iljglits over enemy or enemy 
occupied territory are proliibited. The aircraft must obey 
every summons to land but must be allowed to continue 
its flight after (^\alnination, if any (Article 22). Similar 
protection must be (»x tended to the personnel engaged in the 
operation and administration of civilian Iiospitals. Details 
are preserilK'd of special identity cards and armlets for the 
persons thus enaged (Article 2d). * 

The Convention provides al>o for the obligation of the 
Contracting Parties to allow the free passage of : (a) all 
consignments of medical and hospital .vlores and objects 
necessary for religious worshi]) for civilians, including those 
of an opposing ladligerent, and (6) of essential foodstuffs, 
clothing and t^onics intemlod for cliildi'cn under fifteen, 
expectant mothers and maternity cases. These obligations 
are rendered to some extent nominal by being subject to 
the condition that the State in (piestion lias no serious reason 
for fearing that the I’onsignments may be diverted from their 
destination, that the control may not be effective, or that 
they may bring a definite advantage to the military effort 
or economy of the enemy by })ermittir/ him to substitute 
them for goods which otherwise w'ould be provided or 
produced by him. The permis.sion for the passage of the 
consignments may bo made conditional on the distribution 
being made under the local siqier^dsion of the Pnitecting 
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Power (Article 23). Finally there aro provisions for the 
oare of children under hfU'en who are orphaned or separated 
from their families as the result of the war and for their 
reception by neutral countries,^ for enabling civilians to 
transmit spee<lil> to their families news of a stiictly |>er.sonal 
nature,® and for facilitating enipiiries by members of families 
dispersed as tlie result of with the object of renewing 
contact.® 
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§ 125. During antiquity, ])risonm of war could be killed, Develop, 
and they were very often at once actually butchered or 
offen^l as sacrifu'es to the gods. If th(\v were spared, they national 
were a rule made slaves, and only exceptionally liberated. 

But belligerents also exchanged their jirisoners, or liberated Captivity, 
them for ransom. During the first part of tli(> Middle Ages, 
prisoners of war could likewise be killed or made slaves, 
ruder the infliien<‘e of riirNtianity, however, their fate in 
time beeaaie mitigated. Although they were often most 
cruelly treattsl during the second part of the iliddle Ages, 
the}" were not as a rule kilksl , and with the disappearance 
of slavery in Kuro)a* th(\\ were no longer enslaved. By the 
time modern International Law' gradualh came into exist- 
ence. killing and enslaving jirisoners of war had disappeared ; 
hut they were ^till often treated as criminals and as»objects 
of )KTsmial revenge. FIk'v wtTe m^t considered in the power 
of the State by whose forces they w'ere captured, but m the 
powTf of tliose forc(‘s themselves, or of the indi.tlral 
soldiei's w'ho had made the capture ; and it was conskiered 
lawful for captors to make as miuh profit as possible out of 
their prisoners by way of random, if lu^ exchange of prisoners 
took place. So gener.d was this practice that a more or less 
definite seale of ran.som became usual. Thus. Grotius ^ 
mentions that in his time the ransom of a private was the 
amount of his pay for one month. During the seventeenth 
century* tlie custom of considering prisoners to be in the 
power of their cajitors dieil out. They were now’ considered 
to be in the power of the sovereign by 'hose forces thev 
were captured. Ibit niK^ of the Law of Nations regarding 
their proper treatment wore hanlly m existence. Ihe 
practice of liberating prisoners in exchange, or for ransom 
» lii. 0. 14. § 9. 
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only, continued. Special cartels were often conohidod at 
the outbreak of. or during, a war, for the purpose of stipu- 
lathig a scale of ransom according to which either ladligcrent 
could redeem his soldiers and officers from captivity. The 
last ‘ instance of such a cartel is tliat between England and 
France in 1780, stipulating the ransom for members of the 
naval ami militarj’ forces of both belligerents. 

It was not until the eightc^enth century, with its general 
tendency to mitigate the cruel practices of warfare, that 
matters c'hangcd for the better. The eonviction in time 
became general that captivity should only bt* the means 
of preventing prisoners frtim returning to their corps and 
taking up anus again, and should, as a matter of principle, 
be distingmshed from imprisonment as a ptinishinent for 
crimes. The Treaty of Friendship* concluded in 1786 
between Prussia and the United States of America Mas 
probably the first to stipulate (Article 24) proper treatni<*nt 
for prisoners of war, prohibiting coniinement in (‘on\ict 
prisons and the u.se of irons, ami in-sisting upon their con- 
finement in a healthy place, \vh(‘rt' they may have exercise, 
and where they may be kept ami fed as troops During the 
ninetectfith century, the prineiph' that prisoners of war 
should be treated by their captor in a manner analogous to 
tl^at meted out 'to his ow n trm>|)s became geneiallv recog- 
nised, and the Hague Hegulations, by Articles 4 to 20, 
enacted exhaustive rules regarding captivity. These rules 
were drawn up in time of peace before tlie First World War. 
The experiences of that war® showed that the provision.s 
of the Hague Convention were sadly incomplete. In July 
1929 representatives of forty -‘«‘vcn State.s met at (leneva, 
at the invitation of the Swiss Coverrunent, to con.si<ler the 
revision and the completion of existing rules on (n) the 

^ See Hall, § 134. Pari. Paper*: Muh N®. 3 (lOlS), 

* See Martens, pt. u., IV. p. 37. Cmd. 89H4 ; Mwc. No. Hi (191S), 

’For the treatment meted out Cmd. fllOC; Mi«c No. 27 (1918), 
daring the World War to Britiah Miw. No. 28(1018); Stoight, .-lir, 
priioner* in the handi of the Her- pp. .328-348; Mullme. V'hf 
man* we 'The Times' History and Tnals (1921). See nlmi Mingnhac- 
Ertcydopaedia of the War. vi (1916) Unionon, i. pp. 2.'>6-3()3, on the 
PP- 241-280 ; McCarthy, The Prisoner treatment of French priioner* t •nd 
of War in Omnany {mft) ; Qnmff. PlM*nmmi. Die devUcKen KrteyS‘ 
ii. K 331-300; and the following gefaagenen in Pran^eteh H921). 
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treatment of the sick and wounded in armies in tlie field ; 

and (b) the treatment of prisoners of wai.i The Conference 

prt)duced Convontions on both those (luehtionH.*^ Theyentcred 

into force and were in operation hetMccm roost belligerents 

though not as Indacen (lei many and Soviet Jiussia 

during the Second Woild W'ar Article S9 of the Convention 

provided that in tlie relations bctacen States bound by the 

Flaguo Conventions of 1S9‘) and 1907 as well as by the 

Convention of 1!)29, tlie latter shall lie regarded as eoraple- 

luentarv to Ai tides 4 20 of the Coinention of 1907. In 

fact, however, the Con\ention of 1020 int'orpoi ated all these 

articles with the o.\ception of Artnlis 10-12 relatmg to 

releji.se on jiarole ‘ The evjxiienee of the Second 'Vorld 

War di-nioiistrated tlu* drsirabilitj of a further revision of 

the ( '•oiu ention. This wa-> .usoiitphshed at a Conference 

which was i-.a <*ncd In the S\vi«s (Jo\eruinent and which 

sat from .Xjiril 21 to August 12, lOtO On the latter date the 

Conference, in nddiliuu to three othei Concentions of a 

Immuiutaiiaii ohaiaiter,* adeptc'd a new Coinention Re- 

lati\e to till TreatineiU of Piisoiurs of War Be the end of 

1051 the Coiuentum w,is nigned In litteiii States® 

§ 120 Tlu'Coini iitioii of lOtO make s it < lear tliat it a^iplies 

uolionlt to east'siif.idc daied wai lint also toain other armed 'ewhidi 

(he Con 

conflicts which iron arise In'tween the ( untraeting Parties vention 
even if the state of war is not reeognised h> ‘ one of tlien ' •’ "PP**®" 
(.Vrtu’le 2) It also applies to e.ises of paitial or tc al 


* See ^ 

* Proa tv ri» Nc* 

* iSoi* l>clou* § V29 

^ ahtivc, ^ Uu ft»(pui 

tt>r\ \Kirk ft'r tHnurtnii** in 

diuha the puhiu itR U" •! 

the fniernnlMna) Omniniltte <tf tht 
('rtthiji (1) ////>!»>/(;» thf H »>/ 
Prt>Umfnurff ( t nfn thf* f \nfufol 
Hfd! ( rrvt# Jt»r tht f 

< Ofui ttf I <in rryhlrrn 

Rrlntivt to th^ fit/i t rttit , iJi 

l(€i}tjri on Ih^ H orji of thf ( ttn ft f* » f 
thnnnmrnt Erf>ftt9for thr Shidff tf ihr 
( out ffftiofM fn/ t^f of H«;i 

\ifitm (Un?), (3) Ihnfl 

VOL. XL - 


of \tv fo} thf P iffctom 

if It t)» I t t I 1'‘4n) 

diviiit til's ire ptiblishf d 
in Mi^ No 4 \ <hnil MHd 
I Ik intinlHdi vin'' pmbabh 
-siv b\ one or both of them ’ 
it ,ip|M'nrs, i‘< tbe torn(t mterpr ta 
ti >n ot the 0on\ ention Ha>tihiies 
inav on ur betwttn States m tircum 
stand s in whuli tin lxllip<.*n*iits on 
b<'th anies attaob imj>oiti\ntv to avoiri 
111}? i foninl state (»f wir lielwt'cn 
tlntti li'', bi • ^tame. was the cam? 
Ill toniuHtnn ith the hostilities 
K»t«dn i’hma ami fapan before the 
Ntoiid Woiltl War U to Inutilities 
fur the collet tive enforcement of the 
fharler of thi I nitetl X.ition^ hce 
above, (>o) 

A 
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occupation of territory, even if such occupation meets with 
no armed resistance. Moreover, with regard to armed 
conflicts which are not of an international character and 
which take place in the territory of the Contracting Pai'tie.s, 
the Convention lays down a minimum standard of conduct 
which ■ each Party to the conflict shall he bound to apph’.’ 
It is provided, in particular, that persons w ho take no part 
in hostilities, includmg members of armed forct's who ha\ o 
laid down their .inns and those ‘ idaced hors d< combat ' as 
the rcMiIt of >icknehs. wounds, detention, or any other cause, 
must ' m all cu-cumstances ' be tieatt'd humanch, without 
any adverse distinction basi'd on con.siderations of raet*, 
colour, religion or faith, .sex, birth or we.iltli, or <inj otluT 
similar reasons The (\»n\ention accordlngh prohibits ‘at 
any time and in any place whatsoevt'r ’ the following aids 
with regard to these persons - 

‘ (<t) Molt-not* to life and person • in partu til.tr, niiiiilt rof all kiinK 
mutilation, cmel treatnn lit and tortun . 

(6) taking of liostages , 

(c) outrages upon porbonal dignitv : in particular, hunulutiiig 
and d* grading treatment , 

(lit the passing of senteiuf>- and the (Jirnint; oUt of < xeuitiiuis 
w'lthout preMous judgment pronouimd ii\ a ngulnrl) 
constituttd lourt idTording all the judn i il guazantM s 
w hieli are ret ogmsed as indispi nsahh* l»v cn ihsed jieoples ’ 

These provisions, relating to armed confhots ‘ not of an 
international eharactt'r,’ apply primarilt to eivil waia m 
cases in which there has Ix'en no recognition of belligi^rency.' 

‘ This means that imff tHlli({<nn< I foreutn iSf.it<s’ I'lnis il\iriii,{ thi 

ha* ben rudgmw.l the loritlitt l« \irmicun ('nil War tha (mifubiati 
cotnf*> one of an inf^rnainml char <1 ah fHligen 

actor >*ith the re‘iiilt tlmt th< pro bv ( nat linftiin aijrl home *ithtr 
visions of \rtirle 2 apph V ton! but not In tK* 

that the Th( ocninfe h probftblv 

frOvemm# nt is bound by the ( f»nven {n) tha^ rr ofrnition In the lo^itiniate 

tion, thelatb r would applv as soon as (rn\tTnfnf nt is n n| for the pur 
thererognwMj .t Ib^eri nt d< < lares that |h>de , (/;) tlvit evt n m tie itbs* mt oi 

it acicpts it and in lk<t applies it 1 be it, ret oi/nition b\ a nundb* r of States 

queation, whnh It m not easy to answer. will havo Hu nanic elluA It m.i> b#* 

that of the mramng of the etprea* noted that a lUtMjlntim (No Ht) 

«ion ' recognised bellijrerent ' l)c»e^ it wiopt#d by the ronfcfinie of I9H» 

mean a belligerent recf;gni8i*d as aurh puts on rerord tin view of the ('on 

by the legitimate (fotemment or by ference that the rondiUons und<^f 
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Where, in a (jivil war, belligerency has been recognised and 
where the conflict is therefore of an international character, 
the Convention a|>j)lit\s in full in respect of States which are 
bound by it provided that the other belligerent accepts and 
appliCwS the (convention ^ This seems to follow* from Article 
2 (3) of the ( on volition wliieh rejects, in a comprehensive 
manner, the notion of the general jiarticipation clause and 
whicli makes it possible lc»r the Convention to apply even 
it one of the Partitas to the conflict has never formally 
a<lhered to the (^)nveutiou. For Article 2(3) provides as 
follows : 

Althuii^^li on** of til* Powfr'- in conflict nuiv not be a party to 
the |>rc>icnt ntioii, tin* Po\v<i-i who an* jiartirs tlien to shall 

rciiuuii Itoiiiul hv it 111 then mutual iclation*'. Tlicy shall iurthcr- 
rnore he houml In tin in iphtiou to the said Power, 

if the lattci j t > and a] pin - tht proM-'ions then'of.* 

The result ol that j)rovi^ion is to emphasise the legislative as 
distinguished from tlu^ purely contractual cliaracter of the 
{^mvention, A Stuti‘ wliich validl\ a P.irty to the Con- 
vention nndei takes, in effect, an obligation to obseiwe it m 
relation t(* a State whi<‘lu after the outbreak of hostilities, 
formally accept'* iUid applies it. Moreover, while according 
to Artiel(‘ 14(^ of the (\mvontion accessions to the Conven* 
tion notifled after its coming into force take efiect six ^looths 
after the date on wliich they ha\e been ioceiv(‘d, Anick 141 
lays down that the ^ituatiem ])io\Hded for in Articles 2 and 
3 shall gi\e immediate effect to ratitications and accessions 
notified by the Parties to the eonflict 1)0101X3 or after the 
outbreak of hostilities. It must also be noted, with regard 
to conflict .s which are not of an international eharaetor, that 
the application of the provisions of Article 3 does not, in its 
own words, ' afl’ect the legal status of ihe Parties to the 
conflict.’ Tliis means, in particular, that it does nut imply 
recognition of bidligert'ncy and that the lawful government 

which n pArty n» the tonfiiit uiii ho oinniciit not Ivnind by the Ooii- 
AA ft Mhgcrf-nt hv thir*l vcntion. the latU>i cannot he hroiiRht 
Stftttvft lire kv Intorimtjon d into o]M'ration b\ ft declaration of the 

Law and are in no way mo<h he* I b\ the iippohinii party that it intonda to 

tVmvefiiion. apply the piovisione of the Con* 

* However, if the IcKituimte venlum 
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is entitled to pass sentences and cany out executions 
in respect of captured rebels provided that it complies 
with the obligation to provide a fair tiial as laid down in 
Article 3 (4) However, the indisciimmate carrying out of 
executions for acts other than war crimes proper may stram 
to the bieaking point the humanitarian obligations of 
Article 3. 

Who may § 126(1 The Convention enumerates, in Article 4, the 
categories of persons who, after they ‘ have fallen into the 
Prwonw power of the enemy,’ must be tioated as prisoni'rs of war.^ 
It IS convenient to reproduce here verbatim these lategones 
as enumerated m the Convention - 

' (1) Mirabers ot the armid forces ol u Party to the (oiitiict as 
well as tiieiulioisof iiulitias or voluiiti enorps turriniig pait 
of such aimed foiots , 

1*2) Membeis of other militns and meinbtrs ot otlnr \oliinl((r 
coips, including those of oigauisul nsist mei moieinents, 
b( longing to a Parti to the conflict ami opt rating m or 
outside their own ftnitor), e\en if this teiiitorv is 
oicupied, provided tliat such militias or voliintur lorps, 
including such organised rcsistaiuc inovt incuts, fulfil thi 
following conditions 

(fi) that of bpinj( roinnundeil bv a fw r‘'On n spoiisibh 
fo/ his subordinatoH 

(6) that ot hasrmg a bxid di^vtim Hcnj;msal)le 
at a dj^^taivce , 

(c) that of rarrving arms oponh , 

{d) that ot (ouductinjf thur opr rations in HKordann 
>Mth th(" laMis and (ustoms ot war , 

(3) MimlxTs of regular arrnod foicrs wlio probss alhgiancr 

to a government or an authunt) not nnogiustd by the 
Detaining Po^^er , 

(4) Per<“Ons who accomjmny the armed foifts without actuallv 

being memlx^rs thereof, ftiich as civil numbers of military 
aircraft crews, war correspondents, supply contractors 
uiemticrH of labour units or of services re‘<pon4l>le for the 
tiielfare of the armed forces, provided that they have 

* The Uniti*d hUtoe (’irnut Court b> the dnutnHtftm-e that he is en 
of Appeals has held that the statue fts Ainmcm tilwen In n Temio 
a pruKHier of war of a perm>n captured ( 1*) 10), bVl F (2fl) 1 12 
by the Amcncan ferw*^ m not affected 
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receiv<‘d authorisation from the armed forces which they 
accompany, wlio Hhall provide them for that purpose 
with an identity card Miuulfir to the annexed model ; 

(5) Members of crews, includuig masters, pilots and apprentices 
of the merchant marine and the crews of civil aircraft 
of the Parties to tlie conflic t, who do not benefit by more 
favourable tieatinioit under any other provisions of Inter- 
national Law ; 

(G) Inhabitants of a non-occupied teriitory who, on the 
approach of the enemy, spontaneously take up arms to 
resist the invuiling forces without having had time to 
form themselves mto regular aimed units, provided they 
carry anus openly and respect the laws and customs 
of wMr/ 

The signific^anco of tlu* iiudusion of members of ‘ organised 
resistance movements' is commented upon above.i They 
are henct'fortti asHimilat(‘d to ‘ members of militias and 
volunteer eorpvS whiidi do not form jKirt of the armed forc<\s 
of tlie belligerent.’ Tlie same a])pli<'s to jieraoiis taking 
part in a levy m ma^<sf - oil the approach of the enemy — 
a provision taken over from the (Wxention of 1929. ^ A 
further innovation of the (\>mention of 1949 is the pro- 
vision tiiat members of cn^ws of the merchant marine and 
inonibers of mews of ci\ il aircraft are included among persons 
entitled to be treated as pri'^oners of war.* Tb*. 

Article lays down that, in addition, two other catego.i s of 
persons shall be eiititletl to be treated as jirisoners of war. 
Those are, lirst, members f)f tlie armed forces of the occupied 


* § GO. 

* St^‘ ab«'\ts § si 

* The i\>nlert*nte *ff rejet 

the pn»posrtl U><\t4*nd tliU prn\iMoii 
to a le\y 4‘W ft ith%n the »»» » upu’<i 

ternhirv nje(ti<>n pruniptetl to 
aome e\t('ftt h\ the that tlu‘ 
artiide alreadv pro\i(li*<4 for t)ie right 
of momber» of r<*Hi^^tfAiue moxenuuts 
tf) be tretttctl as prisoner-^ of ^^ar. It 
alao disearded live mvuh more far 
reaching pmposal grant the right ot 
trwitincnt a» prisoner of \A»vr U» }ht 
H onH who, aa mdniduila and not ah 
part of a bvy take np arms 


.igrtiiHt an .iggn's^or state* fighting an 
unlawful war c J A. (\ (oittondge 
in li Y , 2b { 19411), p. :U4. 

^ It \i ill be uott d that thih ih abjei*! 
to the pnniao that tbcA »lo not l>enefit 
troni more fa\ (Oirahle treatment under 
any othei rule of Intern itional Law. 
The explanation of that proviMon i** 
that untJer Article G of the Hagm 
(Vmvcntioii, \o XI, the captain, 
ofticera, and members of the crew of 
an enom\ merchant vessel are not 
tmvde pnsomra of v^ar if they under- 
take not to engage, during the hoa* 
tibties, m any service connected with 
w.u ojM'ratnm.s, 
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country if the occupying Power considers it necessary to 
intern them — even though it has originally lilwrated them-— 
while hostilities were proceeding outside the territory now 
occupied by it.' The second category includes persons who 
have been received by neutral or non -belligerent* Powers on 
their territory and whom they arc required to intern imder 
International Law. 

§ I26aa. The ‘Protecting Power,’* t'.e. a neutral State 
entrusted by the belligerent with the protection, in the 
territory of the other belligerent or territory occupied by 
him, of the interests of its nationals -in ])articular those 
coming within the .scope of the (leneva Conventions -is a 
conspicuous and essential feature of those Conventions. Tins 
refers especially to the Convention relating to j)risoner.s of 
war.'* The Convention lays down that it shall be applied 
with the co-operation and mider the scrutiny of the Pro- 
tecting Power ‘ whose duty it is to safeguard thi* interests 
of the parties to the conlliet.' In fiiliilling that function 
the Ih'otecting Power is not limited to its diplomatic or 
consular .staff. It nmy appouit delegates from amongst its 
nationals or the nationals of other neutral Powers. The 
delegati’s thus appointed arc subject to the ajrproval of the 
Power w'ith which they are to carry out their duties (Article 
8), The Convention makes it clear that none of its pro- 
visions constitute an obstacle to the humanitarian activities 
which the International Red Cross * or any other impartial 
hiunanitarian organisjition may undertake for the protection 


^ This provision was inserted m 
vivw of the C'XjxTP*nc(* of the treat 
ment aocoreJed by ^h rmany to rnem- 
of the French, Dutch and Dcrman 
forces who were inteniod on account 
of con'iidcratioas rtf •w’cunty during 
the o<ruj)Htion of those ruuntnes by 
Gennany. 

* On the moaning of ‘ non-b«Uigor* 
ency ' sr-e below, J 203, n. 

* See generally Janner, La puts- 
4 ance prf4nfir* en droit iniernatu/ml 
(1948). Sec also MuraU, Die Srkwm 
cds Schutzmacht (1947). 

* The part of the Protecting Power 
with regard to the protection of sick 


and wounded in the ainu«*s in the 
field (see abiAc, 11^, \T2) and m 
sea warfare (seo Ixdow, 2(D) is natur 
alU restuered by th(' diflicully of 
seenrincf the pn-senre of the repre- 
sentative of the Protecting Power in 
the irnniedifite sphere of Operations. 

* Nee W erner, Lr ( roieJtoiige H les 
Comrnliotut de Ornhe (1943); Huber 
in Annmtrr dr tkoU /w/rr- 

natioml, 1 (1944), pp. ll-j?. See also 
Red Crose and SI. John ; The Offtral 
Rfrord of the Unmamtarian Snvifee 
of the War (trganuatu/n of the BriUeh 
Red Crtm Society and Order of Si. 
John of Jermdem, VJZ0-VJI7. ('-om- 
piled by Cam bray - Brigga (1949), 
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of the prisoiK^rs of war and their ielief--feubject always to 
the consent of tlie b(‘llig(‘ionts Moreover, the Contracting 
Parties ^ inav agree, at anj time, to entrust to an organisa- 
tion which ofi[«‘iH tlu necessary guarantees of impartiality 
and efficacy tlio dutus which the Convention imposes upon 
a Protecting l^)we^ ^ If, for any lea'^on whatsoever pris- 
oners of war cease to l)enefit from the protection of a Pro- 
tecting Power, tlie detaining bdligeicnt must recjuest a 
neutral State to iinckitakc^ that function If no protection 
can bo arranged in accordance with such a requc'^t, the 
detamuig belligerc^nt must ap^iroacli or accept an offer of 
su(‘h service from a hiiinaiutaiian organi^-ation, such as the 
International Committee of the lic'd Cioss * 

The \arious tasks ot the l^rotecting Power oi c»f the 
substitute organiMtion^ aie outlined in the* \arious parts 
of the Con ‘irtinn llowcwcr, Article 11 la^s denvn e\- 
piessly that the Protecting Powc*is nhall lend then good 
oflucs whcnevoi the\ deem it dc^siiablc in the interest of 
the protected peiM)ns This applies in particular to any 
disagreement betwe^en the belligerents a'* to the application 
or tlie luUTpretation of the Convemtum The Protecting 
F^)we*^ ma> witli the \iew to Milling the eli^agre^ement. 


* riu e\fro(nn n usr‘> }i(r< tlu 
cxer(MM<n ( Mitnu tmi, 1 * utu s m 
OTC]»n li IS pn Ij il 1\ int< lull i 

to io\«r »ll pirtu ^ t tlu i ntiut 
1 m \jn«l 1»\ or acuptinj^; tlu Cmuui 
turn lu aM otaanu uitli \rtul« 2 
“ Artul«* lU It will in Tn ft 1 lint 
th( organi'»atu)U lu k u iit< Mipl tft <1 in 
not a hnmanit in«n « i mivinUkui ku h 
MM the Intimation I Ittil C’fi‘‘N I it i 
sjudal t»riiaiii*'at u II n »l \tt in « m^'I 
nut at tlu time of flu NignUiu t 
tlu' (V)U\« nt ion, to 1 m 1 1 * \ti fl ft r tint 
purjH>^( 1V» p« to tint < ilt < f 
von put ti^rw irtl iluniiiii tlu C niter 
enu, in putuulai Ihmiik n^nnl to 
thn cuntmre<nc\ of uniNerNil w ir in 
ti Inch then nun b» no lu ntials or in 
whiih the ternti ruN of all luutrnl 
Staten are lunipieil h\ bilh^inenrs 
aiul (lepnnsi ot nii iiuhpiuknt 
government rhoMC piop<»NaH un( 
notareeptnl Ib'w^ver a UesoUifion 
(Ko 2) aecompanwng the Vuuil Vvt 
of thn Oonfemue us oinmeiulnl that 


nM li Mti 11 1( ^i\in 4 N M oil as 

p >''ihl( to tlu nl\iNnhiiit\ of 
up iinutnniti lulh d\ tl ^ mctioim 
1 whuh Nhiil l( in thi i1ni» i ol a 
ii t* tin^ IV vn 1( fullil t func 
tl iiN li ihr nttir Sec 1 i vUi Ixi 
HfTt nitat >h 7 nt lUf dr 

p) ttf/ r l(^ df* b Uifpitnti 

1M4‘» 

* Vrtult Iff >\u t Uiissia iiul tlic 
I iHt<]n I uio[H 111 Stitts awiLiatcd 
wjfJi hn nuuli i urination to that 
\itul< 1 hi V dniami tint tlic\ 
\M uld lu t n I. )irnisi tlu validitv of a 
nipuNt ot tlu Ditiinniii Power to 
i mutril stiti ir rt huinanit \nan 
I r» uu'' itioTv iinliNS the loiiveni ol 
tlu (.ovtrnimnt ol tlu State of t’ e 
juiNons thus ro lu? pmtoUid is 
oht iiiml 

* Whtiuvir tlu (Vnncntion lines 
till expriNNiim Protecting Power' 
tint cxpiONMcn iipplus to the suh 
slitute oiii inj‘'Htion'« aa reltrred to 
above 
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propose to the belligerents a meeting of their roproHcntatives, 
‘possibly on neutral territory, suitably chohen.’ The 
belligerents are bound to give effect to tlichc proposals.* 

§ 1266. The Convention enacts the general principle that 
prisonera of war are in the hands of the enemy Power. This 
means that, apart from any individual liability nhich may 
arise, ultimate responsibility for their treatment rests upon 
the belligerent who captures them.* This is so even though 
the prisoners are transferred to the custody of a foreign 
government. In that ease the transferring Power must 
ascertain w-hether the transferee Powei i** a party to the 
Convention and whether it is prepared to ajiply it. If tlie 
latter accepts the task entrusted to it, then the respon.sibility 
for its application lies upon that Power Nonetheless, the 
transferring Power remains under the duU to call for 
corrective measures if the Convention is not projiei!,> 
applied (Article 12). It is a fundamental principle tliat 
prisoners must at all times be humanelv treated •* It is 


^ And 8«*c tomemmg 

the functions of the Protctting Povvt r 
m the matter of the (xaniium of the 
<'on\enUon 

* After the Kcond World Whi the 
United Sftitea cnattwl a l^w Piihlir 
Law 896 “-which provided tor th» 
payment of chinifl filed bv anv pns 
oner of war for the vinlation "b\ the 
enemy (rO\ernment of its oblipa 
tion tor furnishing him with (he quan 
tity or qualiU of focxl to whj< h h( was 
entitled as a pruoner of war under the 
terms of the Geneva (\)iuenti(»n of 
Jul;t 27» 1029’ Anothfr S#(tion «>f 
that Law appropnatfd all ex enen)\ 
propertv to meet the cost of tlw^se and 
similar elaims It was laid down that 
where the rlaimant had pre\iousl\ 
died, the eomp^'iisAtion shall bo paid 
to the widow dependants As to 
the legal p<^Hition of prisoners of war 
accorfiing to municipal law «v‘e 
McXair, pp ot-fiO. See aLso H v 
Supftinlt'iuirvi 0/ Vtrte Street P»hct 
Station, fx fAebwann flOlb), 

1 K.B. 21)8, where it was held that an 
interned enemy mihject had the statua 
of a prisoner of w^ar and was therefore 
not entitled to a writ of htihfm forpHA 
in order to test the legality of the 
mtemment And see, to the .same 


♦ ffect, Hi ? \ il , ) I juirft l\ lo-i Itt H 

|1917| 1 K H 11, i1 p at 
* Thot pi o\ ISP ‘11 n piodiKis in suh 
‘«taiuo the loirmporiding aitif h of the 
Gonvention of l‘i2q anrl is, nl lourse, 
declaratnrv of InterrtfitKUHl Law In 
a number of wni t runts tiials jjfter 
the S((ond World W'nr ilu‘ u(<iisrd 
wtre tonvnUd of llu ill tn ilnurit of 
pristuurs of wu St', for instann, 
tin I^nchtu ( ovc* nttutitfn i^nmp 
/Vird, dtcidcd in tin (onrral 

Milit ir\ Ciovt rninent Goort in hau 
enti mvohinK the muoUr and ill 
treatminl of prisoners of w ii rui a 
Urge H(ale ( rnnfA H 

(PU 9 ), p 0 Ste also hr low, ^ I27</, 
on ill treatment m lonnettnm with 
transfer In th* hidgioent of the 
InUnntional MIllt^r^ Tribunal ol 
Xiiremherg of IfitO the first section 
(A) m the (*hapU r on U af (Vimes ami 
Giimos against Hiiiimnity is devoted 
to the treatment of pnH<!pier8 of war 
hv (Jermanv S^'c also tlifc .huigment 
of the International Mdit^rv Tribunal 
of the Par Hast of 10 tn ort the general 
rcajHinHibiht) of the menibera of the 
Government of Japan and 8U|)enor 
officers for the in»atrnent of priwmers 
of war fpp 40, 701 7;»0, 760, of the 
offieial transcript) 
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expressly provided thut any act or omission of the Detaining 
Power which results in death or seriously endangers the 
health of a prisoner of war is [)rolubitcd and that it shall be 
regarded as a 8erit)us breach of the (Convention. ^ Prisoners 
of w^ar may not, for example, be made the subject of physical 
mutilation or medical and scientific experiment.^ Likewise, 
they must bo prottioted from the curiosity, violence, intimida- 
tion and insults of tluj local population. Reprisals against 
prisoners of war are prohibited (Article 13).^ The person 
and honour of })risoiiers must l)e res])ected in all circum- 
stances. Women to be treated with due regard to their 
sex and must in no way he less favourably treated than 
men. IVisoiiers retain their full civil capacity, and the 
exercise of the rights eonferrefl by such capacity may not 
be restricted, except in so far as necessitated by captivity, 
by tlu5 Detaining PowtT * Apart from exceptions biv?ed on 
sex, rank, bealtli or professional qualifications, all prisoners 
are to be treated alike/ The maintenance and medical care 
of prisoners are the rc^sponsibility of the Detaining Power.® 
Article 4 of the ('oiuention of was silent on the question 
of which power was liable for the cost of tins care. It is 
now clearly laid dow n that tlie prisoner is entitled to this 
eare ‘ fre(‘ of charg(‘/ 


§ 1U7. Tlje first wliicli esually arises on capture 

of prisoners of war is tluit connected with the att«.‘ijipt of 
tlie captor to (‘x tract, from the prisoner informati‘>n of 


^ For tho nu'amrjL" uF ifn* latUr 
pljra*«r hclon. JMC 

* Tins ;m flilu*. 

ration ojk'h tlu- priiHipU' 

st.'ihja in Anicit* 2 
of \ni), tiio Tual nf Sf)lrh^ )1 ,ir 
I'rmtfff 7 {l!UM. p ilr 

ridod in 1947 ty tbf' United SUIon 
M ilitary Tribunal at NurondKTL^ and 
involving];, ni4»'r tr/nr, a rhnrjue of ilK‘;Ml 
niodical oxporiTnontJ*. 

^ Sec trial of Kurt Min^hn. M'o>* 
II (UM9), p, oH. In 
that ca,Mc, derided in Ul-td by a I’nite^l 
States Military (*omniissi(«n in Fb’r- 
enee, theaecuKcd, thetierman Military 
Commander of Rome, fomnl 
guilty of oxpuaing prisoners of war in 
his custody to acta of violence, insults 
and public curii^aity. Sec also In n 


llfi/tr. drTided in 194.7 by the British 
Military < Vuirt at IC'^sen : ibi L, I (1947), 
p. in that case the Intenifttiunal 
Military Tribunal >f the Far Ka^st, in its 
judj^ment given in 194S. condenmed the 
dapancM' practice of parading pri^ioners 
of warthrouch cities and expasingtbom 
to ridicule ami insults (see pp. ^9, 7w“>, 
709 of the OflieiaJ Transcript of the 
.ludgment). 

* Article 14, clarifumr Article of 

!)u' 1929 (Xmvention. 

•'Article lb. ‘Adverse distim- 

tion.s ’ mus* not be made between 

prisoners. » tds not exclude 

distinctions made, for example, in the 
prt‘parafitm of food on the ground of 
religious iK'liof or special treatment 
of women. 

* Article 15. 
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military value. The Convention lays flown in detail the 
information which a prisoner may bo required to give. This 
is restrictofl to his surname, first names and rank, date of 
birth, and army, regimental, personal or serial number.’ 
Failure to give this informatitui may render a prisoner liable 
to restriction of the special privileges due to him on account 
of hi.s rank or status.- But no }>hysical or mental torture 
or an)' other form of coercion may be inflicted on prisoners 
to compel them to give information.^ A,s a supplementary 
means of identification all partie.s to a conflict must provide 
{fcrsons liable to fall [iri.soner w'ith a .standard iflentity car«l. 
Prisoners are entitled to retain all their personal l>el(,)ngings, 
including badges of rank and decoratifui.s, except arms, 
military equipment and military documents. They may 
be deprived of their money only on tin* order of an offi«ter. 
Receipts must be gi\-en for such sum.s and they nm.st Ih> 
placed in the prisoner’s account.* 

As soon as possible after ca[)lure )>riHoiw*rs are to be 
removed from the dangfT area. This must In* done humanely 
and under the same conditions as would be applied to forces 
of the Detaining Power. Prisoneis mu.st be given food and 
water and all suitable precautions rnu.st be taken tfi ensure 
their safety.® They mav then be either internofl c»r reh'osed 
on parole. There was no provision for relea.s(* on parole 
in the Convention of 1020. Thi.s is now p<‘rmit.t.ed in so 
far a.s it i.s allowed by the law.s of the P(iW(*r to the armed 
force.s of whi<;h they belong.® The relevant laws jnust be 


* Article IT. Uinler Article of 

the CVinventiori fjf a prisoner was 
not oblijjed to (iirtcloso mr»re thijin fiiw 
name ami rank, or his rej^i mental 
nunit>er. Kxp*rience showefl that 
this was iriaflerpiaU? either for icif nti- 
fication or for the opfTation of 
prisoners information bureaus 
Report on the Work of the Conffrtnrt 
of Qo^mnmnd RrperU, iJvncva, UU7, 
p. 122). And Jtr, pp. 

386.390. 

* The prisoner is not, hfwevcr, 
liable to the lo.s» of any of his basie 
privileges. 

* 8ee also Trial of KiUmger rt til, 
War OfimeB Reports, 3 (1948), p. 07, 


In this case, dr(;i»If‘i! in hv (he 

Hritish Military (Nuirt at \Vuf>|a'rtal, 
the uorc hiund jf,uilty of 

havinjr phvcod prisoners in cxcossively 
boated ^eI}^ in an attempt to extract 
Information. 

^ Aiiielr IS, expamliiii® Article 6 of 
the Oonverition of Ne<' filsn 

^ § 127/, 

* Articles 19 and 20, ujiit h are an 
elaboration of Article 7 pi the (\m- 
ventirm of 1929. 

** .Article 21 of the (k^vention of 
1949 replacfs ArtirlcM 9), 11 and 12 
of the Hague KegnlaMoDs of H.toT 
whiidi hafi remained in force 
the Powers signatorj^ to those Hegiilu* 
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communioated by each telUgerent to the' others upon the 
outbreak of ho^tilitios. 

§ l27o. While the Coiiv'ention aulliorisos the internment Intern- 
of prisoiiorH of war, it lays down that intoniiuent shall take 
place onl\ in ])^olnis^^s located on land and affording every 
guarantee of hygiene and hf^althfulmvvs. As far as possible, 
prisoners should not be a(‘cortiniodated in penitentiaries ; 
nor must they l)e held in close confinement except as a 
disciplinary or health measure*^ Prisoners interned in un- 
healthy areas are to he nunoxed as soon as possible to 
more favourable eonditioiis. Tliey are to be grouped accord- 
ing to nationality, language^ and customs, provided that 
they are not separated from |)risruiers lielonging to the armed 
forces with which they \u‘re siTving at the time of their 
ea})tui‘e, excejit with their <‘onsent.- The internment camps 
must ho out*si(ie the combat '/one. They must not be so 
placed as to reii(h*r certain ]K>ints immune from military 
operations.^ Slieltc'is agaij\st tlie hazards of uar and aerial 
bombardment mu^t be ])i()vi(i(Hl and prisoners must be 
IH'rmitted to usi> them. The location of prisoners’ camps is 
to l)e eoiruruinicated to tiic otlier belligerents. The camps 
thciusolves are t(i ho marked so a‘> to bo clearly visible from 
the aird Tin* coiiditions in transit camps should not differ 
from those in inttmiment camp^^.^ 

§ 127 /;. The conditions under whieli the prisoners ai* in- Xreat- 
terned must be as favourable as thos(‘of troops of the Detain- ”^^**^*'* 
ing Power (piart-ered in that area. This applies especially to 
the si/.e of the <lonuitorieh and to the provision of bedding and 


ticriH. Tlic\ wvR uut HU’lutt’U ns 1}.i> 
Ponvciituni nf itiwron. 

Article 12 ot tho llspir 
whii'h tiut a jsriMimT who S'* 

roleaiwsl oji »ind h nth 

iccapliiml U»arinjj arinn a;*,nrst the 
government \rhi**h freed him fortest'5 
hirt right to l«‘ twOcsl ns a pn^oner of 
wap, iH omitted from the Convention 
of lUiO. On the i^ther hand, Article 2! 
of the ('Vinvention Umi impisse 
upon pi\rf>lod pri.»ioners of war an 
ohligation of fsernonai honour to tulfil 
their umlertaking. ’fhe StAle ti» 
which tlioy Udong k hound neither to 


Tcquire nor to acet pt from them any 
Hf*r\ju* mcomp.'itible with the parole 
or promise. See, iieui-allv, 

Kiiorr, ha^ EhrtJuo^rt Krir^sgefan- 
]fmi (HUti); Spaight, /0>, pp. 390- 
393. 

^ .Vrtiile 21. 

^ Article 22 

^ Aitiele 

* Tlu ('onceution recommends the 
h'ttors e.W. or P.(3. However, the 
helhgerents may airree uptui any other 
s^^teIn of marking. 

^ Article 21. 



380 


WARPABE ON LAND 


[§ 1276 

blankets. They must be dry, boated and llght<'d, and 
precautions must be taken against fire. For women separate 
accommodation must be provided.* Sufficient foo<l, taking 
account of the habitual diet of the prisoner-s, must be pro- 
vided to maintain good health and prevent loss t)f weight 
or the development of nutritional defioieneieh. Tliere must 
be a sufficient supply of drinking water. As far as po.ssible, 
prisoner are to prepare their own food. Colleeti\e discip- 
linary measures affecting food are prohibited. The u.se of 
tobacco is permitted.^ The Detaining Power must eirsuro 
that prisoners are and remain properly clothed.® .Moreo\er, 
canteens must be installed in which prisoners may obtain 
foodstuffs, soap, tobacco and ordinary articles in daily u.se 
at prices not in excess of those prevailing locally. The 
profit.^ of the canteen are to be employed for the benefit of 
the prisoners.^ The Detaining Power is bound to take all 
necessary sanitary measures, including the provision and 
maintenance in a clean condition of toilets, baths and 
showers. In addition, each camp must have an adecjuate 
infirmary where special care and diet can be ])rovi(led 
There must exist facilities for operations. Ih'isoners are not 
to bo prevented from presenting thcjnsehe# for medical 
examination ; medical inspection must take filace at least 
once a month IVisoners qjialified to act as doctors, dentists 
or orderlies may be required to act in these cajjacities In 
that case they are not to be con.sidered as pri.soners of war 
(Article 33).® They, and ministens of religion, are to be 
permitted to visit prisoners working outside the camp. 
They may communicate <Urectly wit.h the eorupeU'nt auth- 
orities on all matters relating to tlndr duties. They cannot 
be compelled to carry out any other work. The cost of all 
medical attention and tnvatraent falls upon the Detaining 
Power.® Provided that discipline is maintained, there must 


' Article 25. Thi8 h a detailed! 
expamion ol Articlfl 10 of the Oon- 
vention of 1929. 

* Article 26. 

» Article 27. 

♦ Article 28. The regulations for 
the disposal of the ranteen funds when 
a camp is closed down arc new. 


^ This provision had no (ountertiart 
III the (3onvt*ntion of Iftjft It w m 
MubKtante identual wij^j that of 
Article 21 > ot the CV»n vention of l‘>lt> 
on the Vroteetion of Siek and 
Wounded. 

• Arti(*)ef< 30, 3 1 and 32. The pro* 
vision concf ming the cost of medical 
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be complete freedom of religions belief and worship. More- 
over, chaplains must be permitted, if (*aptured and detained, 
freely to ininisUu- to ])risorvors in accordance with their 
religious conseicnco. Transport is to be provided for them 
as well as facilities for oorri^spondence with local and inter- 
national ecclesiastical authorities. ]f no detained chaplain 
or prisoner of war minister is available, a minister may be 
aj>pointod witli the concurrence^ of the Detaining Poww and 
the local religious authorities.* lnt(*llectual, educational, 
and recreational pursuits and sports and games are to be 
encouraged and the necessary equijnuent and space pro- 
vided. “ 

§ 127r . The (Vmvention provides tliat the inaintc'^ance of Discip. 
discifdino in tlie |)i‘isoner of w'ar camps is to be the re- 
sponsibility of a r(‘gular officer of the forces of the Detaining 
Power. Ut . jx^ssess a eop\ of the Coinention, and it is 
his duty t(» ensure that its pi o visions are known to the camp 
staff and the guards, ('opies oi the Convention in the 
language of the jirisoners must be posted w’here prisoners 
can read tliem. Prisonei's must salute otb ers of the Detain- 
ing Pow'cr, tliough officer prisoners need salute only officers 
of a higlier rank. The wearing of badges of rank and 
nationality and also of decorations are permitted. Weapons 
against prisoners may be used only as an extreme measure. 

Their use must always be preceded by w^'rnings appropriate 
to the circumstances.* In older to fiKulitato the organiNation 
and treatment of prisoiu^rs, each party to a conflict shall, on 
the outbreak of hostilities, communicate to the other party 


treatment oxt'rlaps witli thnt of 
Aiticle 15, supra, It 

inserted et abundante cauteh. 

^ Articlt s ,‘U, ^15, 30 »nd 37 Thtvse 
coaHtitut#' an olaOuration of Artules 
16 and 17 of the vent ion of 1*^211. 

• Article 3H. Aw t,o prwotu'i oi ^va^ 
sehoolft m the UmUnl State*^ donna: 
the Second World War sec Ehnnaun 
in StKud Hesmrrh, U (1947), pp. 3(n- 
320, And w genrnUJy on (iennan 
pnaoners of war eHin]w in the United 
States during the Senond World \\ ar • 
Mason m AJ., 39 (1945). PP* 

• The relevant Ailidcs art* 39, 40, 


n and 42 

* Vrtule 42. There Tvas no such 
proMMon in the Oon^ention of 1929. 
It introduetMl into the (^onxention 
of 1919 iH'oause of the many deatlis 
caiwMl h> abuses in thus respect. See 
Kfjx^'^ioj(hternm*‘}U Experts, pp. 212* 
213. See also the Druenvalde case, 
1916, ir<ir Crm^s Reports, I (1946), 
p. 81, det,id d in 1946 by the British 
Military 1 >h unal at VVuppt^rtal. The 
Tribunal rejeited the plea of the 
a(cus<Hl th,at Ihov killed the prisoners 
in the belief that they were trying to 
escape. And see lielow, § 12Sfl, on the 
Anibefgei case. 
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the titles and ranks of all persons who may become prisonm 
of war. All prisonora must be treated with due regard to 
age and rank.^ 

TnuMfer. § I'JTi/. The transfer of pri.sonors from eamp to camp is 
pennissible, but the interests of the prisoners themselves 
must be taken into account. Transfers mu.st be effected 
Jminanely mid food, clothing and medical attention made 
available.** Sick and wounded must not be transferred if 
their recovery might be jeopardised by tlu' joinney. [f 
tramsferred, prisoners must be notified in advance of their 
di'stination so that they may have time to pack and to 
inform their next of kin. Mail must be forwarded to pris- 
oners. They may take with them their personal effect') 
This may be limited, if the conditions of transfer so letjuiro. 
to w’hat each prisoner can reasonably carry.® 

Employ- § I27e. The provisions of the Convi'iition of 1!)4!) on the 
Swonera subject constitute an explidt and elaborate clarification of 
the rules laid down in Article 31 of the Convention of 1!)21».'‘ 
The Detaining Powder may utilise the labour of prisoners of 
war w'ho are physically fit. Xon-commissioned officf'rs shall 
only be required to do supi^rvisory work, though they maj 
ask foi; other work. Ofiicers may not in an.\ wrcumstances 
be compelled to work. But they may ask lor work Pris- 
oners maj be reqiie.sti'd - and compelled - to perfonii such 
work only as is includtHi within the following elas.ses : 
agriculture; industries connected with the production or 
extraction of raw maU'rials ; manufacturing industi ics, w itii 
the exception of metallurgical, machinery and clieraicivl 
industries ; public works and building operations which 


^ ArticV> in, 44> an<l i5 al<o 
Article 43 (2), whifh la>H down that 
the Dptaininjf Po^<t sHaII rpcojfnis<^ 
promotions attord(H to prusomrs of 
war of which it has hum nutihtd , this 
is an innovatum 

* In thf Tr%al of Heenmj, ]\ar 
Vnmti liffHrrU, .1 (1049), p. 79. tho 
defendant was conv'ict<Hl m 1916 hy 
the Bntisli Mihtarj' Couit at Hanover 
of ill-treatment of pr^iSoiiPTS on a 
march from Manenbiirg to Bmnswiek. 
And see litre Baba Manao, decided in 
1947 by the Australian ^Dlitary Court 


at Hahaul In that « isf tho aicuse^i, 
TV ho wfVH the (’ornmanding (iencral ot 
tho JapanoHv Army in Bornm, warf 
couvKted and senteiuid io death lor 
the ill treatmuit of prHOiiera of uar 
m conmrtion with their tenn^fer Irom 
one camp to another (far ^’rmrs 
Heptrtfi, 11 (1919), p o6 

• Articles 4(>, 17 and Ih* 

♦ Sef‘ K<‘nernliy on tJic mihjeot 
Iicopold, l)\e HewhaJtyjnmf Her Kneyti 
qf^Jm^tnen (1919), ami (lamer, n. 
pp. m353. 
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have no military character or jmrpose , transport and 
liandling of storos wiiirh art not niilitary in character or 
imrpose ; commercial business .ukI art. and crafts , domestic 
hervice , or public m.liti wnius having no military char- 
,ictor or purpose * Ihisoners must work in -suitable condi- 
tions. These mmt not he ot a standard lower than that 
enjtyed by national, of the Dt taming Power employed in 
similar woik I n .oners ,ire i ntitU d t<i the benefit of national 
legislation tor tlieir protedion and satiti In no case shall 
conditions of labour be rendeied more aiduous b\ discip- 
linaty mcasiirt's - I’li.cmti". ni<i\ be subjcitetl to the normal 
1 iskrt run bv ei\ ilian wotkers But tht'y must not, unless 
tliei volunteer be ('mplo\< d on labour w Inch is hun bating, 
unheaHhv or dangerous siuh as tin. removal of mines. 3 
l^iisoiKTs inuM not bo coinpHlod to woik ovoo'^sue dailj^ 
j)onod‘^ or ft •' prlio(]^ lonpjor tlian tlio iiKiMnniin peimitted 
for local cirilinn woiku^n Then arc entitled to one hour» 
rest in tlio iniddlo <if cadi da\ om* da\ in each week and 
eight ooiisociil no (kn> in (aoh \(Mr ^ Tlun are to be paid 


* Artjclr The r mdinu 

11 of tbf (ViTUcnti n n*2*> 

iiwh pnividta th O tho work ^xr 
i »rm<Ni l>v pn'*ont ot w ir ‘'hill h i\< 
no (hn'rt cormMtim vutli th* (»p<n 
tioim of war. and a 

prohihit4'd w »'k V pi >pnml pul 
forvini if tlu rtiiffTMiK )i f(t 

inolude within tliH ( 1 i^sificition flit 
lifting ( f mnHS laid h\ tfo pTisaur^ 
(»wn fono*' wtt9 fipjoitpil On fh< 
einphnment of pnsont rs dunn^^ the 
Vrond \\orll ^^ar «»m f n if tf 
f M *l (\l {ld4T), If K ^ nt} s 

n p I'' on thi'* tsc 

det tried in !n tfv I nit« d ^Mits 
Militnri Tiihunal it Vunmhtn% tin 

pnnoipil HfcUHcd, a (r<rman m » 
trmlist, vira*< <unviif*al idtr nha >t 
the war t nnn of tinplo\ing pii « rur^ 
of war in work ha\ iiit; a Im v t n bf i >n 
to war opcrafion^) . I Fttrh^n ind 
kmpp f noh (l‘U7 I8l, I) «r f nnit 
FtporU, 10 (10401. pp I and ft‘> (th< v 
two < d« evled l>> the \ inted 

StaOa Mditar\ I’nhunal at \urom 
Ix'fg in l‘)48, in\ oKeti amul ir « frnrge** 
agilnnt lending (iermin indu'^trml 
iat«) , 7'fwi7 of KotfhiU} (1^47), \Uir 


(n f Rpjmrt 11 (HMO), p I 
In fl In c jht rhtidc 1 in 1047 h\ the 
Nitii rluds (Vurt Mirtial at Mao* 
*‘>''•1 fl ( nidi^td i lapinc^^r f fhcer* 
vas «iii\utuf fft^r aha on the 
thuirt that ht hul an ammunition 
dtjMt I uilt ]i'< pnvoner, r' . r at a 
liNbnoc of al)f ut fift\ 'S'ikIs n the 
priN IV r tf war c. i np and tliat c had 
c ^d rid thi u< pc t to lx filled with 
animunitifn ^(h* iKo 7? Xiuini 
iiiidfdu nM(» h> the British Mil ita P’S 
r nut It 1 uixhiir.: In thu (a«.e the 
an ustd wh wbn ti nnnandinn oftiter 
of tlx ( trnirui forrts m (Yeti in 1*HI 
was i< HA i( ** d on tht charge < f hai mg 
cmpl >ed BntiNh piisonrs of war in 
the mill iding, during an altiek h\ 
form in pirm hniisfv,, of nrra<i and 
niiiiutn ns fi< ni ( tmian auoplanis 
M n f » w 'i h* }>* rO, I ( I p 1 1 S 

® \rlule )1 

^ \ituli "i^ Tl is is a modific ation 
of the a)>M>lute pi< hihition contained 
in \rtii lo 12 it the 1*>20 Ooiwen 
tion 

* Artule ^7 
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a &ir working rate.^ If they suffer injury they are to bo 
entitled to oonipensation from their homo State.* The 
latter provision gives expression to the principle that 
prisoners of war continue in the service of their own coiintry 
during captivity even though they are compelled to work 
for the enemy.'* Prisoners may also bo employed in labour 
detachments or by private pereons.’ In both cases, how- 
ever, the standard of treatment must bo at least as high 
as that in internment camps. 

§ 127/. The provisions of the C/onvention of 194!) on the 
financial resources of pri.soners fill a conspicuous gap which 
e-xisted in the Convention of 1929. The latter a(lv<>rtccl to 
nothing more than payment for the work of prisoners. The 
Convention of 1949 lays down that the Detaining Power 
may decide the maximum amount of money which a {irisojier 
may have in his posses.sion.* Any amount in excels i^ to bo 
deposited in an account oi)enod ui the nam<‘ of each pri.soner.* 
For the first time provision is made for montlily advancos 
of pay to all prisoners.’ The State to w'liieh tlu' prisoner 
belongs may forward to tlie Detaining Power '.uj)plem(“ntary 
pay for distribution among the prisoners.'' However, the 
prison(ys’ right to free medical treatment and'tlie duty of 
the Detaining Power to provide it rom.iin unimpaired The 
establishment of a minimum rate of [)a_\ for tlie work of 
prisoners * replaces the provision of the Convention of I!i29 
to the effect that the amount was to be <letermined by 
agreement between the belligerents Moreover, prisoners 
who arc emploj'cd solely in administrative w(»ik in the camps, 
or who serve the religious or medical needs of their co- 
prisoners, are entitled to working pay. This pay, in Hie 


' See DumeU v. iIhiiIciI 

by the (^rniADo French Mixf'ci Arbit 
rat Tnbuna) shoH mg t hat the ^ ork. 

thus pcrfornuMl ami the rcKivtd 

are not based on coiUract . Inn mil 

lft27 < W No. 273. 

* Artule iVt. On accidents to 
prisoners nf war employed in prnate 
©ntorijnses see H^>8en}»c^rg m J ,/ , 3(i 
(1942), pp. 294 298. And ^eo gener- 
ally JnUrmtwml Ijobmtr 47 

(1043), pp. im^m. 


’ Sec oj (/tji /)/ Liperf^, 

1917, I> 17t 

^ Vrtu )< H hn aii'i 'J^eso mt hide 
a now pr<»vjMH)n tnr ttie |(*^junK and 
eomfiiuru) itum to the Vroteiting 
Pfiwer, etc, nf records <*| lalxnir de 
tachroenls att<iehe<l t<) 

' Artie le oS 
* Article 59 
’ Article 87. 

» Article 61. 

^ Article 62 . 
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case of prisonefH repreb('ntativei or his assistants, is to be 
drawn from the canteen profits or, should there be none, is 
to be paid by tlie l>etainiiig Power. Article 63 lays down 
that the prisoner may receive i omittances to his account and, 
s\ii)j(H't to essential financial and currency restrictions made 
l)y the Uetaining Power, may make payments from it to 
destinations abroad. TIu* (h‘tails of accounting are con- 
fined in Articles 64 and 65 Finally, jirovidon is made for 
the settling of account^ at the close of captivity or the end 
of hostilities, and for the ))aynicnt of coni])ensatiun in case 
(►f injury.^ 

§ 127(/. Inuuedi.ktely uj>on capture or vilhin a veek of Halations 
arrival at a (‘amj) each ijimmuht must be ]>crmitted v. A^rite 
directly to his family <ind lo tiu^ (Viitral Prisoners of War 
Agency." In addition (wch juisoner niust be allowed to send 
at least two lelttu's and four taids nionthly. Limitations 
upon the recaupt of mad may be imposed only by the State 
to wliich th(‘ prisontus beloim Midi may not withheld 
for disciplinary reason^. PriMUicrs may aLo send telegrams.* 

The}' must be jionuittcd to iecei\e parccU. individually or 
collectiwly, cuntammg lood. clothing, medical supplies and 
lartieh's of a religious, edmational or r(*trealional charAClcr.** 

All letters and jiarcels arc cMunpt from postal charges and 
relief shipments are exempt from port, cu'^toms am* )ther 
dues.''* Win re militarv eomlitiuns lender it impossihi ' for 
the Detainiim Powei to tnllil its obligation to assure trans- 
port of mail and ri'lief siiipmeiits, the JiitiTnationai (’om- 
mitU'C of the licfl or an\ other org<‘!Usatiou duh 

approved by the parties lo the conllict may undertake to 
ensure conveyance of ssuoh shipments b\ suitable means.® 

Letters and jnu'cels ma\ )>e examined, but such examinaiion 
must not supply a pretext for dela\ing delivery of coiisign- 
ment.s t(^ prisoners." Tlu‘ detaining autlioritie.s must also 
{irovidc facilities for the execution and transmission of legal 
documents sueh as powers of attnruev aia. vvills.'^^ 


* ArtK’lfH aa, hi and CS. 

* Article 7n 
» Article 71. 

‘ Articles 72 and 73 
‘ Article 74. See on the subjett 
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\ (lt>U).pp. 365-371. 
® Artulo 75 Thn is an entux'ly 
lu >v Article. 

" ArtioU’ 70 
** Vrticle 77. 

B 
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Eelatlons 
with th© 
Auth- 
orities. 


Penal and 
Discip- 
linary 
Sanction** 
In Gen- 
eral 


§ 127A. The Convention regulfttos in detail tlie relationh 
between prisoners and the authorities, l^isoners are per- 
mitted to make complaints about the conditions of their 
captivity ; even if such complaints are unfound(‘d, they 
must not give rise to punishment.^ The complaints may be 
made directly to the Protecting Powers or through the 
prisoiier.s' representatives. These are freelj (‘hooted liy ballot 
every six months to re})resent the jirisom'rs bt^fore tlie 
militai V authorities.^ In camps for offietTs tlie senior ollicer 
is to be recognised as their repres(*ntativo. These repre- 
sentatives must ha\e the .same nationality language and 
customs as the prisoners they re|ir(‘sonl ^ They must lie 
appro\ed b) the J)etoining Power. Their (lul\ to further 
the physical, spiritual and intellectual well Ixung of tlie 
prisoners. Tliey must not be held responsil)l(\ mer(‘l\ liy 
reason of their duties, for any ofiences cornmitted by 
prisoners of ww,^ The Detaining Puwei is bound to |iio\i(le 
facilities for inspection and for eommunication witli its own 
authorities, the Protecting ]\)Wi‘i and bodus wliidi ghe 
assistance to piisonei’s.^ 

§ 128. The provisions of the (’oinention of 11)2!) relating 
to penal and disciplinary sanctions against })iison(‘]s were 
found in praetjoe to be incomplete.^ .\u'oidingl\ the (Con- 
vention of 11)49 lia^ given eoJisiderabh* (‘laboialion to the 
matter. (Jeneially the prisoner is s\ibj<*et U) tlu^ law in 
force in the armed foras of tlie Di^taining Powei The 
latter may take judicial or d)V‘i])linai,\ imasiires in 
of any oifence committed against such Uiw h} a [irisoncT 
of w^ar." But it is einplia.sised that the eonija-tent autlioiities 
are to exercise the greatest leniency and to adofit wliercAcr 
possible disciplinary in preference to judicial measures.'' In 
disciplinary matters the trial of juisoneis is to b(‘ by a 


* Article 78. 

* Artide 70 

* Thw particular provision nf 
Artwlc 70 tonatitutc'* an innovation 

* Article 80 
» Article 81. 

* On the question generally see 
Frey, Dte dmipltnarnrhf uml grcncA/ 
Ikhe Beatrafung von Krug^tgejangtinen 


(lOIS) 

’ Aitiilo s2 A provision hrW 
h<en a<l<jnl jn t!ul Ai'tuh to the 
effi'it that if in Hfl oenmitt**! hy a 
prhoiuT IS not piimshiihle if loni 
mittnl hv a ineinhei of the Jiftamiiig 
Vomr's own lories, it entails tlwup 
imaty puniahiiu lit only. 

^ Articli S,‘l. 
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military court eu-cpt wl.cre the laws of the Detaining 
Power cxpiesKly give civil courts jurisdiction over such 
oflences when conniiitted h;y their oun torees. Trials must 
bo conducted by couits ofliuiug tlie essential guarantees of 
justice ‘ The piisonor is entitled to rlefend himself or to 
be givi'U defence counsel , no prisoner niaj be punished 
more than once foi tlic same act Acioiding to Article 85, 
])riHon(9r8 pniscTutcil uiul(*r the* laws of tlic Power 

for cfonniitti^d prior to capture shall continue to be 
entitled, e\en if ( on\ i( tod to tlie his of the Convention 
a pio\ision ailo])t<sl aft<‘i considerable discussion against 
the \ U‘W of '^oinc Sl<ites whuh appended tin expiess reserva- 
tion on the sul)]e(t ' Th(‘ penalties and tlie eond i.oxis in 
which tlH^N <iie t nton e<i must not dilfei from those pre- 
seTihed fui foiee^ of the J)t taming JNiwit In living them, 
the (‘(Hilts mu>t lal\( into (oiisideuition the laet that the 
ateused is not bound bs a dut\ of allegiam to the J)etaining 
State and tlmt lie in its powei tlie lesult of circuin- 
stanees independ(*nt oi Ins will In mow of this the courts 
need not .iwaid even tlie minimum pcnalt\ prescribed. 
Torture, eoipoia) punishment iinpiisoiiment in premises 
without da\ light <ind (olhalne junnshnumt for indvviduai 
acts ai(' foi hidden \oi ma\ a prisoner be deprhed of Ids 


* Art j» 1< s r '1 Ijj \ri i U )i is no 
t luntcipuil in tin ( omuiti n <»f 
iOJU 

^ 'Vrthli sti 

^ Tht St siitcs s ^ ( Kus->j« 

tiif Pkrvun, V\ iutp Uns 1 1 , INiiiiul. 
ifungarN, Ih nrnanni, \ilonn mi 
C/u Ik)s 1 o\ tkia tin i^xtsalon 
\\ to tin flTnl tJiaT stt.Us 

vuniUl not < onsi It r tin iii'< K t s hi nnd 
1»\ the olthjjfrttn n \i1*v!» AOtli 

rtsptHt to |)Tison(i'< 4 0 f\\ut<a in 
aetortlaiui with tin prim iph s tin 
NiiiTinlierg trml. lor w ir < run s md 
(rmipH agont-t hnnIHnlt^. it htin« 
understood that ja isori'' 'oiuntoi oi 
^uch trimen rnuHt 1 m subjut tofoinb 
tiotm oht4tining in tin lountrv in 
queation for those uho undt rgo tluir 
punishment * Howe\cr, so long as 
thot ttihnnal In which tlu prist mr 
la tried for a war crinu is \ p\ml\ 
national tribunal of the iVtnning 
Power, the innovation uitroduual b^ 


Vitkh S~i IS not j>s drast’ w mav 
appi i' it ti V ^lirht Us ^uaidd 
touMst nninh in tin. pion a of 
hum iia tnaaunt during imjirison 
im lit tuiiin il^hvs eomtrnmg the 
< iri\ mg out < t tlie dc ith pcnalt\ , and 
» ii-isto I I*rat(tiiig IVnuT rhese 
'^al1,.uuos I innot in the hmg run, 
liili It th( tnds oi justiio On the 
other h Old thrn mn> bo smiu justi 
In It an in the mow uIikIi the Ton 
xoniion Ills rojixted that tlie do- 
te rout tliintiU inlurent in capital 
puiii^hnunt for war ( nnioa is btuind 
to In wealvtruil b\ the nquiroment of 
tlx hps( oi till puiod of siv months 
fumi the nuiitu itioii to the ProUt tnvf 
iVmer till tl xcoution (.Vrtislo lOl) 
It IS not tl<ar to what extent the pro- 
tutive proMsion of Article ho as well 
as the sifogiiards of Articles tl') seq 
reUtmg to juduial proceedings apply 
to npios who are inenibcrs of the 
armt d forces of a belligerent. 
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rank or prevented from wearing his badges.* Prisoners 
undergoing punishment may not be subject(*d to more severe 
treatment tlian tluit applied in respect of tlio same punish- 
ment to the forces of the Detaining Power. Prisoners of 
war who Iiave undergone punishment, di.sciplinary or judicial, 
may not be treate<l differently from other prisoners of w'ar. 

Dbeip- § 12iS^n The Convention deals sej)arately with dis('iplinary 

Sanetjons. srti**'!'*'***"* <****1 *^'*tJ* judicial proe(H>ding.s. As to the first, 
the Convention, for the first time, enumerates c.\hau.stivo]y 
the punishments which may be inflicted upon prisoners of 
war. These are tlie following-: - fines, amounting to not 
more than half of a prisoner's monthly pay . discontinuance 
of special jiririleges ; fatigue dutii'S ; confinement. No 
single punirihnu'nt may last more than thirty flays.'' The 
period ladween the .sentence awarding di''ci])linar\ ])unish- 
ment and its eveeution mast not exceed one njoiith ihis- 
oners must not be kept in confinement pending the hearing, 
unless a memlfer of the forces of the Detaining Power would 
be .so kept if ae<‘u.sod of that particular offence.* Any such 
{K'rhtd of confinement shall be deducted from the prisoner's 
punishment. Im e-itigation .shall be immediate and punish 
ment jnay be ordered only by the emnp ebnnnnnder or 
.superior authorities. ()ji no aeoount max disciplinary jjowcis 
he dclegatcfl to’or exercised by a pri.soncr of war." 

In connection with disciplinary punishment the (Vinveii 
tion contains detailcfl provisions in the matter of escape. A 
prisoner attempting to esc.ipc is liable only to a di.sciplinary 
punishment, though he may sulxsccjncntly be subjectefl also 
to special surveillance * In connection with escape the 


^ ArtuU* H7 Tht^ (ffn’xHprdtiims 
winch a to Ukt* into 

account contstitiitc* an iiinovatinn. 

* Artif'lf SO. Th<' idea uf a <*p<M ift< 
Ibt of punwlnncnt^i w new It ex 
eludes the ‘ yjuiUHhiTK ut diet’ jxr 

under Vrtide "m of the 1020 
Cc^nvetitioii. 

■ Article IKt. 

* Atiicic Ok 

* Article Ob 

* Article 024 Sou jijcncrallv Hchol?; 
in ZS., 0 (1918-192(0. pp. ‘210-251. 


PiiHoiicn scnlf'iDf'd to diR<ipiinnn 
punislmifiit muRt l>c juen opfxir 
tnnit\ for cm rciHe and 6«r sUviiiif in 
th#' o|M*n Air ifir at Icait two hour* 
diiiv. Tb^'V nniKt Itc alhjiwfd. at then 
owu rcoiD'Ht, to juPHiuit Hi the daih 
medical insfyition** They inu'st 
irceivo pcrniiRHjnn to rt'ld and write 
and to «p»id and to loiters 

(Arlif !o fth) Women pn|on^r< under 
diwfiplmar^ piuuiiiliment murr 
U) fonfim'il jti i*(*|)(trati» cpuirterw from 
niPii. The\ must Iw uodor the ini 
mediate »m>a of a woman. 
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Convc^ntion julopts a mw lule masnnioh as it lays down that 
ofFenres coniniitted In pnsoiu'iv of with tho sole inten- 
tion of facilitating then escajx* and which do not entail any 
violeius* against hfo oi limb shall occasion disciplinary 
punishm<‘nt only ^ Xoi shall es< ay»e bo deemed an aggravat- 
iiig (‘ucumstaiu if the ])iisoiht is subjoited to tiial by 
judicial pi o( codings m ics|Kct of anj other offence com- 
mitted during Ills (sftijx oi attinipt to escape Prisoners 
of \Mii v^ho aid or abet an escajie or an attempt to escape 
shall lu' liable on ihi-- account to disciplinaiy punishment 
only PiiNoneis of \v<u \n1k) ha\( smieided in their escape 
and ho ar< ie( ijilured at not liable to punishment in 
lespect of tiuir {»u\jous i^iapc One of thc^ new features 
of thi'' pait of till ('on\(uition is that it oniimeiatcs the 
situations in which tlic escape of the piNonei must be 
(leMuiud to liasi been suceesvfnl - 


* Vrt] t s 1 V'- t \ u» j 1 1 n )i 

olTi no h On Vrtj K » j i n ♦ i it« 

f)lTMi(( piiMn jr j><rl\ tr<lt 

with ni< inttnti)! e 1 h u»i 

thf itiwingupor im If )• itpus 
or tin \\« iiiiu 1 ivil ill I shin. 
tVi It thf ( u i lU ri t V Is t n 
suit N a th il t tV n ^ inn Ctt (' iti t* 
t in ilttii|i ! I N ip* wtr« 
i L,iii (h!< in Oit r iitni vrintmil 

4 • urls IhO pnn i^h w »" !>\ ijn 

pluation H liuni <1 m Vtluh >l m tin 

(MPfiitini e Hijn It 

tliw ( in;ulnn t < Unnn: Ou w ii 
i lu h i|» c M < I O n M IS f h e if \ 

Ki*bi I Pun i>w />> /f f isn 

l'Ur», \ > 1 V iij whi )• \ Oitiwt 

uf hn ikiriit a <1 t* ih ij 

heouwtht nc 1111*^1 Jill 4s ipinji pns tur 
w i^ dismiHsttl l»\ tn I'lUuu M 
flatus on liu uni Out i 

pnsonu punnh iMi t r vnM hin.: 
im mrt\ rf»w« n\hh il i t i c^t i|h i 
pnsno’' hi-* lihtrt\ Hut in h \ 
(''AtW/ ? (PUl) »At/, f'lsi N» H) 
tourisua^Hd pri‘ion* rs wt n t.on\ui» I 
m an Vllierta Polue ('onrt tf On 
theft ot a mnti>f var that lifOMdi 
found Hubstftutml support in H \ 
Hr 9ig (P> 4 A;, ibui No I 'f> a* 

I'hioh the (Vurt of \p|>f vl of t>nf \n» 
re'cofdwi a ccmNufifui an 

fscaping pn^uineiT ohai^sl with tin ft 
flam tho maib StmilarK* in H \ 


htf r d Jsl, hf} ('me No lU 
th» “^ipoiru ( M rt I f tlla rta cun 
\i tMi tvu t scaping pn** cf the 

tlu ft 1 1 I 1 t r a It w m we 11 
('•1 I h''b (I tint i imI tnhuinlft lune 
pin li< n nr tr\ pri^i iitm <■ f w ir for 
nun n ( rinu s Sm , < </ Rex \ 
If } I -iJ d 1 1 h (I 111 Pi Ml h\ the 
''ui »*Miu f \iri 1 Mh'rti t( inulah 
! rhi eileit rhit h jiin-elK tion 
f mnO f in the < is4 f a ) n' if w ir 

wl killt I i Id* w })ns mr nj uul 

h pip, su aK to til '♦line 

< f(i I h* I \ M nnirr i •similar east 
hilleei in PUT h> tin VppeUue 
lh\ "1 u f tht snpuiiK Couit of 
s uth \ti K 1 Ui th it I ise the 
I mnl if inn in invirdi re el a ft ilow 
) IIS ne r t w ir in ihniidue to an 
r !♦ 1 (I two lii>;h (»riinin otVicers 
In hiu in till c luip In \itw of the 
l\i>im lllex'ht^ <f the eueicr the' 
i ml It U did the pies of superior 
null rs U PUT 

^ \ ti It ‘U inns Uk i«ca|>i' IS to 
It consult nil sui(tss,ful not oul> if 
till pnsi n« I ujt ms the armed fori 
f his Sf it( I i its Ulus, hut alao 
if hi hm lift the tirnttin uiidt ! the 
♦ oiittol ti lilt Ditiimnj? Power On 
tin Imiils of lilt ruht of the ciptur to 
pn\tnt isiipi st< In re [mhttgeu 
«f, udtti m pun h\ tho Rntish Mill 
t ir\ ( out ol \\upiH'rtal In that 
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Judicial § ^286. Judicial px'oceedinga may bo commenood against 

Proceed- a priaonor only in respect of acts forbidden by International 
T^w or the law of the Detaining Power in force at the time 
the act was committed J The reference to International ban , 
which (lid not appear in the Convention of 1929, is intended 
to remove any doubts as to the right of tlio detaining 
belligerent to tr)' prisoners of war for w'ar crime's. The trial 
must take place as soon as pos.sible before the same courts 
and according to the same procedure as in the case of 
mcmbeis of the armed forces of the Detaining Power.® 
Moreover, notice of three weeks must be given to the 
Protecting Power of the intention to institute jiroeeedmgs 
The notice must spi'cifj the charge, the Jaw aiiplii'able, the 
court and the date and place of its opening.^ Tlie prisoner 

case the utviHHl, wht' m h stnlunftl to the niiium th 1 In n UiKnnn, thni • 
to death, ^tas found jjuiltv of killing p 7.V1 This is also llu ti]»)riion of 

prisoners of sv ir he suspected the Inlmutnnt] Militii\ liihuiml 

of planning an ijh' Mtir ( uma tor ihf h ii I ut (pp ^7, JS of the 

1 (l‘U7h p olheial Irinstnpt ot llu Intlgnuut) 

* Unlawful trial ot piisoneus lus Nto d'stlothi sniiu \ hv f hitler 

given rise* to several ilurgcs and liar I (Ulth). 

convictions of war crinru's Ve, f 7 , pp 2 ‘i dO , thi W aqnn , thid ^ 'i 
TimJ of Savada et at (l*4h), !!«/ (J’Us), }) ti, llio (ftrnan lh}h 

Uriwus 5 (IMtS). p 1 ( oath /a / / ru//, j/d / , 12 ( p i»3 

Trial of hay a ma ft al , tW , p Id) Tin* lad nauud t lmh was loruirned 

In this ease, dctidtd in I'Hi) 1»\ the with Vrtu le ()3 ot the f'oMvtntuiii oi 

United Mates Militarv Uniumission at !‘)2^) (< ttrn spoudin^ to Aitiile H)2 ol 

Shtmghii, the atcused, iruludmcr a thr I’onvention of 101 ') mp ihovt, 

former commander of a Jap tiiPno irmj ^ IJsIj) Tin Irihuritl h* Id tint tint 

in Uhiiia, were convulfd for tlienr Aiiulo w is not Hpjilii ihh* to w ir 

part m tlu triil and in the senteneing crimes This w is iho Uk vuw, 

to deith, b) i Japanese Miht vrv Tn elihonitu! in goat dcttil. of the 

banal, of captured Vnu rieiri airnum Nctlu rlamis (’f>uit ol (‘iss,itinn in the* 

* Article io2 Hanttr ilnuhd in 1 010 ihiff ^ 

* Vrticle l()4 'I’he (V,jiv« ntion nm IHIOJO), pp IMIIs The luiguago 

taim no qnahluations of this Vrlich of Ailide lOt in aiu lasi m wlmh 

m ri sped of prisoners of w ir arc iHc*d the Detuning Power has diMdid to 

ofwarcrimes. It may be neited, how institute judu n! pioettdlngs agunst 

ever, that a number of courts con a prisoner of war’ Ic uei no doubt 

eenied with war c runes have* held that that its proviMons in tlit nutter ol 

the oorresporulmg Article OD of the noiihcation to the Protecting Power 

Geneva Convention of 1029 did not are applicable to prisow rs of war 

apply to pHAcmers of war Ne, in afcusecl of war crimes thw is so m 

particular, the ra«e of )ama'*hta m partiuihu m vuw' of tlib fad that 

winch the Supft^me Court of the Vi tic le 09 seems to conic i|iplati trials 

United States held, after a detailed for war enmen (we aho#) It will 

examination of the cingin of Aiticle also ho nr»ted that unlike the case 

60, that it did not apply to prisoncra of Article sr> (see above, p non®- 

of war accused of war eflmes and that flcrv.it ions were made h\ anyStatewitli 

it referred only to offences alleged to regard to th<‘ seemingly c omjirchonHivo 

have bf)0n committed during eaptiv- language of Article 194. 'I'ho flame 

iiy : (1946) 327 U.8. 7. 8c6 also, conHidcrationa apply to Article 102 
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has a right to aHsi^taiiee by one of liis fellow prisoners, to 
defence by a qiialilied counsel of his own choice and, if 
nerohsary, to the sen ir(»s a compet<‘nt interpreter.^ The 
Convention contains detailed provisions designed to ensure 
a fair trial for prisoners of war Tlu^ latt(‘r have, in addition, 
the same right of appeal, of wdiich they must be informed, as 
members of the armed forces of the l)etauiing Power.^ The 
prisoner and hi^ rej^resentntive must be notified of the 
sent(MU‘c\ and the l*roteeting Power must be given details of 
the finding and tin* ^entene(‘, of the investigation and trial, 
and of the ostahlislumMit where the sentence is to be served.^ 
Jhisoners of war and the Protecting Power must bo in- 
formed of the otlenees which are punishable by d ath under 
the law of the Detaining I'owiu. Other offences must 
not be punished b\ deatli (‘\e( [it with the eoncurrence 
of the ^’tau whicli tlie jiiiMiner belongs.'^ The sentence 
ma} not lie pioiiouneed unless tlie attention of the Court 
lias been drawn to the fact tli.it the prisoner is not bound 
by any dut\ of <dl(‘gitUiee to the Detaining Power ^ If 
pioiiouneed, the (hath Muitiuuv is not tu be carried out until 
si\ montlis have elapseil ficun the lecnjit of the notice of 
hcnteiice [)} the Piot(‘t‘ting INiwer The conditions ip wdiich 
priNOiu^is are to M‘r\e tladr ‘'(‘iiteiues must not differ from 
those obtaining with iclmuI to the forces of the Detaining 
Pow(T Tlu‘ pllsollel^ aic imtitled lo leccive an! send 
corrospon(lenc(‘. to take i‘\mci^e m the (qien air, and lo have 
medical ('are and s]>iiitnal assistaime.' 

§ 129. CaptiMt\ ina\ be teuninated : (J) by direct re- Tormiiw- 
palriation, (2) by accommodation in neutral countries foro^ptnit). 


* Aititi( mr) On tins point ami 

that (ontaimd in tlu pnadini? 
Artulo st(‘ H \ Oifiv/i/a </ ifl * 
Atfnvfil 1^03 UHo, Xo 

IMS, iti h tlu’ lorn k (ion ol tuf lx 
Italian piinoimrs t asnlc* h\ i 

South Aftnan mi tlu ^toiiml 

that Attmlf' hC of Ih^ (^*n\(’ntion of 
11*20 (which rccpnuHl notiluation to 
(ho Prot<*ftiiiK ISiwci) hail not bun 
coinplu'd with ami tint llio pnsonci'i 
had no lr<ral icpic'cntation 

* Article KWh V\ \rtu Ic i»t ot the 
1029 Cimvenlion, 


3 Vitulc 107 I ndn the (.’onvention 
t\ loJOa dUaiiul nport was rt'quired 
oiih in the i im of thf death sentence, 
^ \rlu le loO (piri'- 1 and 2} This 
\rtiele oannot p]opu]\ In mtoiprete<l 
IS n'stintini: the iifjht of the IVtam- 
jim Po\u i to indnt till death penalty 
b\ \irtm Intern Uional Law a^jdis- 
tintniwlud tioin il& (*wn law 

' Vituk 100 (2 and 3). This ih a 
new pioMsidii 

* \i tu le iOl , The period uu<l(‘r the 
lOJo ('oiuontion wa^ tliroc months. 

* Aitiole I OS. 
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the duration of hostilities. (3) by release and rej)atriation 
on the termination of hostilities, (4) by esca]>e, {r>) by the 
death of the prisoner ^ Those entitled to repatriation during 
hostilities are tlie seriously sick and ^voulul<'(1.2 Prisoners 
who are incurably wounded or sick, or who are not likely to 
recover \\ithin a year, or \^hose ineiitai and jdivsieal iitness 
seems to have been gravely and permanently diminished 
must be repatriated ^ directly to their eouniry. Those uho 
are likely to recovtT within one year or whost* mental or 
physical health is seriously threateneil by continued cap- 
tivity may be accommodated in a neutral eountry. \Mu‘ther, 
upon recov<'r}\ prisoners aceoinmodated in muitral countries 
are to remain there or to be repatriated is a matter f(U' agree- 
ment between the Poweis coneenied ^ lrr(‘spe(‘tive of injury, 
however, prisoners may be inttTncfl in neutral countries 
until the close of hostilities uj^on agreement between the 
belligerents and the neutral oonoeined.^ Decisions i elating 
to the transfer are to be made l>v Mixed Medical I’ommis' 
sions appointed upon the outbreak of host ilities,” A pi isoner 
eligible for repatriation may not be detaimnl on the ground 
that ho has n(»t yet completed disei}>linary punishment . he 
may b%kept back if he Inus not seived a judicial sontonce.^ 
The cost of the repatriation of prisoner^- on nusiicnl grounds 
IS to be borne, as' from the frontiers of the Detaining Power, 
by the Power to which the prisoner Ijelong-,.*^ Xo person 
repatriated during hostilities may be emploved on active 
military servir-e during the continuation of those hostilities 
The provisions relating to thr^ n^Icase and repatriation 
of prisoners ' after the cessation of active hostilities ’ are of 
a novel character. Tlioy were inspired b\ the experience 


* As to rt’lo.vsf on p^iroK* sto ftuptn, 
§127 

* Article 101) 

* Artiele 110 Thw Artnlc* mn 
ains at provi-^ion that, m case no 
agreement nhoulu l>o reachcnl hel\ievn 
the Parties to determine the ca*«H 
efitailing repatnaticm or ncrommoda- 
tion in a neutral eountry, the matter 
ia to be Mettled in aceorclance inth the 
priftciplcM establifthed in a Mc«lel Con- 
vention annexed to the Convention, 


< Aitjih lit* 

* Article 111 

• Arli< le 1 IJ 

’ Arts le 1 lo 

*' Article lift This h cntuely 
pimoion 

® Alto (< 117 

Article I Is Fn jirac tire, eondi 
tjoHM of modern warfare am Huch that 
no aetive «tr|H neiMl lx* taken by a 
clefeateil belhger^mt to rejmtnatc 
piiaonera of the vitrlorwaa power. 
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of the becond W orld \\ ar in whi(‘h a number of years elapsed 
between the actual cessation of hosiiljti(‘s and the Peace 
Treaties. Tlu' <*ost of repatriaticui is to be a|)j)ortioned 
i)otwe(*n th(? b(‘lli^(*n*nt‘<. b])on repatiiation prisoners are 
entitled to the returji of valuables and unconverted foreign 
currency which may have been iinj)onnded at the beginning 
of their eaptivitx. Ihev may lake witli tlieni also their 
personal effects and, while th<" ainouiit may be limited to 
what tliey <‘an carry, tlu* limit rnu'.t in no case fall below 
twenty-live kilograms. 1 lie cojiditions in w'bicli prisoners 
are repatriaUal must a{>proxiinat(‘ to tlio.se which govern 
their detention unci transfer. ^ 

In case of the death of a pri-^oner of war (luring captivity 
a death e(‘rtifi(^ate must b(‘ forwardtsl as rapidly as possible 
to the Prisoner of War Infornirition Bureau, ccTtifying the 
('aus(‘ of fieatli ami containing all particulars necessary to 
idfuitifv the grav(‘. Similar particulars must be registered 
with the (Jra’\(‘s Ib^gisiration SiuvicMv Responsibility for 
tin* can* of the gravc's re^ts with the Power for the time 
being in control of the t(*rritoiw. The bodies of prisoners 
may be <U(*m<it(*(l for iinp('rativ(* reasons of hygiene, or on 
account (ff llie relignui of the deoeasial or in accordarc* with 
their <*\pr(*ss wish.- Should tln^ death of the prisoner be 
causoil by a si>inrv, another prisom*!’ of war or any ather 
jUTson, or if the cause of death is unknown, tin* Detai'ong 
Pow'cr must iiumediatel\ hold an oflicial inquiry and com- 
municate its tinding^ to the Pndecting Power. Shoulo these 
tindbigs indicate tin* guilt of one or more persons, the 
Detaining lN>w'er mu^l takt* all measures for their prose- 
(‘Ution.*** 

§ i;iO. Article of the (\ui\ention lays down that, upon 
tlie outbreak of a eonlii(‘t each part x to it shall institute an 


MihI rmjunnth .iPtuftl lil*<ntitin *'1 
priMoiisM 

fcdoH or Vfr\ sonu InlUiv'. the’ 

rpHsrUion ol heKitlnn 
‘ Artiolr na No 

l)iv)\m|on« wm* iit the la'ja 

OonvMttion. 

* ArluOe 120, 'Hjf* (Vjooutie'n 
oatabliishes that wills noi^t ih*’ 


o’Mlitioo" >f V Unlit \ ivcjinrod l»\ the 
U^isleitn nett' 1 * enim(r\ (if origin of 
the pn'*''ne‘i . w e’liminAtcs the nn- 
(UtouitN (.ui-e'U In the refennioe, m 
th( (VemeiitieTi of 10211 to ‘thc ‘iBlUe 
iPiulitiooH as feel ^oKljeis of the 
nati einl nrineU tcrcoji,’ 

t \rli( le 21. This provision has no 
ononli’fpirt in theOoiuenlion of 1920 


Infonna* 

tion 

Bureaux. 
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official Iiifonnation Bureau for prisoners of war who aro 
in its power.* Each In'lligorent is lM)uiui to notify its hiireau 
as quickly as possible of the fact of capture, of the [)lace anti 
circumstances of captivity, and of the state of health (w of 
the death of any person falling within Article 4 of the (’on- 
vention. That information is to be forwar^ied to the l*ow'ers 
concerned through the Protecting Power and the (Vntral 
Agency. The Information Bureaux are re-sponsible also for 
the collection and despatch of persc'ual valuable.s for the 
ne.xt of kin of prisoners who have becui repatriated or 
relea.sed, or who ha\e died or escaped. In addition to the 
individual Information Bureaux in each bi'lligerent State 
there is to l)e create<l a Central Prisoners of War Information 
.Agency in a neutral country the task of which is to collect 
information and to tran.“mit it to the eo\mtrv of origin of 
prisoners.” The linaneing of tli(‘ Central Information Bureau 
has in the past depended entirely on voluntary grants from 
the parties most intere.sted. This is also the position under 
the Convention of However, the Coiivnition provides 

that the Central Inf(»rmation .\gene\ may share in the 
privilege, hitherto restricted to Inffwiiiation Biin aux, oi free 
postage and redueed telegraphic charges.® 

§ 131. The provisions for the enfona nx'nt of the ('oinen- 
tion constitute" suv advance of lin)ite<l eompa.Hs upon the 
Convention of lil'Jt). B\ Article iL'tt the parties to the 
Convention undfTtake to enact legisl.rtiun lU'cessary to 
provide effective jamaltics ag.iin.st [lersons committing or 
ordering to Ire eoratiiitled any grave breach of the ('oin<'n- 
tion. Crave breaeiies are enumerated in .Article 1.30 h.s 
being : wilful killing, torture or inhuman treatment, includ- 
ing biological experiments, w'ilfull\ causing gieut .suffering 
or .serious injury to body or health, eompelling a prisoner 
of war to .serve in the forces of a lio.stile Power, Or wilfully 

* Artifltsi 122 12.V rnrnsptSMi 1o nasHion*- f‘vt Kcnoliiiig Inr 

Articlftst of the ^'on\enti«iM of of Wdr annHor li'vrtnnni; 

1920. They are more detAih'fl, hot ie|Mtnfinon aith the pmsuhle 

estahlwh no new pnncipleB. thday I'mh r Ajtn lo 120 a IVlamuig 

^ Artiele 123. , l\»\Aer h oldija^rd Or cstal'di^h a (irav«« 

* Article 124. Tader Article IlM, He«istration Ntmcc wlneh must keep 
H-t the elosKj of hoBtihticH the Piirties a retoid of |,{rave» and provide for 
to the conflict mu»t entihlmh com- their upkeep. 
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depriving a prisoncT of the rights of fair and regular trial 
prescribed in the (Convention. Kacli I^arty to the Convention 
is under a duty to searclt for persons, regardless of their 
nationality, alleged to hav(5 eonnnitted or to have ordered 
to be committed a gravi^ breach of the Convention and to 
prosecute them before their own rourls. It inay also hand 
them over to other Paities for trial, provided tliat a prime 
facie, case has been made out against them. It is the 
responsibility of (»aeh (Contracting Party to suppress all 
breaches of tlie Convention which fall sl.ort of the ‘grave 
broaelies ' speeitieally enumerated. 

T.he CoiUiUition has avoided the use of tlie term 'war 
crimes in relation to the grave br(‘aehes nf the f)i>n\ention. 
However, there is no doul>t that they constitute war crimes. 
The (^)nv4*ntion lavs down, [n a manner ‘somewhat lacking 
in clarity, tluit no Ihgh (\mtracling Party shull be allowed 
t(» absolve itself or anv other Higli (Contracting Party of 
an\ liability iinurnwl bv itself or by aiiotluT High ('On- 
travditig Party ’ in respect oi gi.ive hnMclu's of tlie (Conven- 
tion. Possibly the int(Mition was to emphasise the collective 
responsibility of tlie Stale coiuauned in additum to any 
individual liability. , 

The procedure provideil for remedying violations of the 
Convention is o{ a rudmientarv character It is laid i 'vvn, 
in Article tliat in cas(‘ of any alleged violation of Hie 
Convention an <*n<|uirv .'-hall lie instituted, if a Party to 
the eontiiet so re<ju<">ts, ui a maimer to he agreed upon by 
the Parties. If the latter caumd, agn*e on the procedure 
to bo follow'ovl for the enquirv they * sliouhl agre<‘ on the 
choice of an umpire who will <leci<le upon the procedure to 
bo followed/ Xi> pn>vi,>ion is niaih* for the case of the 
Parties being unable to agree on the choice of the umpire.^ 
However, if an enqiiii v tloes take place and if a violation of 
tlie (Jon volition has been establislied the belligerent ‘shall put 
an end to it and siuvll repress it w itli the least possible delay. ^ 


* Hut w tilwno, § .1'^ to Tho ajim'int'nlfi ooiuvrmnu the mU*rpn-U 

of the iK-Ui^rentH t<» «;oe tion v'l the .‘ipphuitvon of he on 
to eertnin propi»Aai»^ of the Coo u niion. 
teciinit Pouer in the matter ol dw- ® .Vitulo l.>«. 
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The Conference rocognistHl, indirect!), tiie inadequacy of 
the provihion« of the Convention on the subject by re- 
coniineiKling, in a Resolution accompanying the Final Act, 
that in the case of the IWtich being nnai)le to settle by 
other jneans a dispute relating to tlie interpretation or the 
application of the Convention, the) siunihl endeavour to 
agree to submit it to the International (’ourt of Justice. In 
addition, important functions in comiection witli the execu- 
tion of the Convention are entrusted to the lVotet‘ting 
Po\\eiJ Its representatives and delegates must be gi\t‘n 
permis''ion to go to all plaees uhere prisoner’s of war 
be and to inttu'view’ them. Sueh visits must not bt* restricted 
either in duration oi fre(|uonev. The)^ may b(‘ prohibiUrl 
fur reasons of irnperathe militar) nee(‘ssity. but onl) as an 
cxeeptional and temporar\ measure IMie (l<‘h^gates t)f the 
International Committee of thc‘ Red (Voss enjoy similar 
privileges Their ap])ointment is subject to the aiquoval 
of the Detaining l^iwer.*' 

Denim- § 132 Tim Parties to the Convention aie free to denoiim e 
oftbT denunciation ULes efhsl one M’ar after 

Geneva notillcdtion to the Swiss Federal Coiuieil. }lowe\er. il 
vention, such notification by a belligerent takes plaeirin the course 
of ho.stiiiti(‘s, it doe> not take ellVot until praei^ has been 
concluded.* 

V 

APPROrlU^TION ANT) VTIUSATION OF PTMUJO 
KNEMY PKOPERTY 

Grotius, HI. c. T) \atk'l. iii §^73, KKl JM- liftll, 13fi 13S WoKtUke, 
Ji. pp. 113 121 — i^§ 171-175 Muik. pp n»2 20l>- Mfiimiiig, 

pp. 179-193 'Iww, n. §§ 62-71 HaUe<‘k, ii pp 73 s2 Muoyc^ \ii ^ 1148 
— Ta>lor, §§ 529 536 - WliarUH., in §316 Wluaton. 352 3.) l 

BlunthOili, §§ 644 fklia Heffku, §§ 130 J 3a laicdcr in UoUzcndorJj, 4, 
pp 4S8-500 — G. F Martens, u §§ 279 2S0 - nimai.n, ^1 h 4- Tauehille, 

§§ 1176-1193 (2)— Denpagnet, Nos. 592 601— Cradier lAnlerl, vn Nos. 
2989*3018 -Rivier,ii pp. 306 314- N\s,iii pp.252 2G6- (VilviD,iv §§2199 

* See above, ^ I 26 «# 2 . A novel niiil ently adihesm 0 to 1 li< |>ri|f»iu I's ot war 
mtere-itmg provision h conUmed m thcinseUM but aitunlly in Uw, l»»r 

Article 7 of the Convention which lavs bidding the I'artie** to avull tflem^elv^ s 
down th«it pnwners <*f war ma\ in no of 'lUi h rennncmtion Si*® V\ ilhf Ini in 
eircumstames renoimus in part or Hevue inUrndtwnaU tU laCroix-Hmyf 
in entirety, the rights m tm‘d to th< m 3 (1950), No 380, pp. ,561-590. 
by the Convention- aprovisionappar- * Article 126 • Article 142. 
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M No* >662 1566- 

^ ‘wn’o'i l-ooK'iel. i OS iltriKnliK, in* pp i69 494- PiUet, 

pp 240 2>t Gam. r, u t, Pis l{„i,n, ^ ,43 ( r^haga, §§ 890 906 

-Kutha U twaGm. pp sol S12 M.r.gnhac 1 , mom.n. . pp 606 619 
Krttgtibraiuh pp o7 (.0 £1 Hand Har, IH 116 -Lojid Hor/or«, 

'*‘T? " GW pp 410 418 Zorn, pp 

m* ‘ ^ continfntale et In propruU (1877)— 

BluntHfhli, l)a^ Hinterult An./, u«d dai '^fehettlerfchl intbesondtre 
.1878) Oipu. 1. 1. U ,1 I, I e iqah 1.00) W.hl.rp I)a» 
b, Innd I ,, (1 an 1 nj.!,.], tra)i..Ution appiaml 

in I'UI m.d.rtln t,ll, . (|„r , I ,« / ,„ / Sn) Utih, 

-/Ilur,, 1‘rprUi IMnO) 1,, II. .fill // f , t rmtn nal b , «nn ie Uu 
of Jt'llujinnt 0 I ipnl n (t<t42t, pp '.1 ( I <){ 107 Hiilicr m KQ, 20 
(1611) pp t>i7(t67 1 Iinii t.m 111 / / lid si i .) (102')) pp 1)07 614 

Smut, in in 21 t'.K ) , p 2.17 2t<l I r..i. m m 4 ; , 40 (1916), pp 
T'M IKiwik \» )/ f / u (UM> pp 4sS )()1 


§ 133 racl< 1 a foimu iiih ol Iiiti nialKindl Law belli- Appro 
gerdits (ould appiopnatf dl public ind prnatc ^ 
pro[Hul\ wbitlii tJu\ foinifl on dicni\ teiritor\ This nilc Enemy 
H now obsolete Its place i*- tikcu b\ several rules, 
chstiiu lioiis atf tc» be unde between movealde and im- 
movcMbb {uopeiiv between pubhe and pnvate property, 
end, furtliei, between ditkient kinels of publn anel piivat-e 
propeutv The ^e^ lules must ho di'^cuNsed 

§ 131 \p]iro[tri itieinol })abhe immoveable s is not lawful so immove 
long as the te riitoiv on whu h the \ aie^ iound h is not I econic 
State prope rtv of the oe e \ipant thiougli aiiiu \ation During Property 
mere militar\ eucupUiein - of tueim leintoi>, a bell garent 
may not sell oi otherwise* ihiiuie pubhe encmv laiil and 
bmlelings but inav onh iippiopnate their pioduce. Article 
’>5 e>f the Hague Keculitious e\pie^sh euaets that a 
bedlige^nnit oe e upjiiu: mu nn teuiitor\ 'ehall otih be regarded 
as aelmiuistrate)r and usulnutul^^ of the public buildings, 
rcMl pre>penfv fousts and agiieultuial woiks belemging to 
the hostile' State iml situatenl m the oecupied tenitorj 
anel that he must piotee t the sioedv anel plant, and aelmiiiister 
th(*m a(H ending to the lub s of usufiuef He ina\ thtuTore, 


* Keen tiuruipe t^e nmititnth un 
tur> Msr*, lor uihUuK t , e* t M iruu^ 
li §2^0, 11 it 'viH 

a»s(rtevi that In Inw ‘ill piunU 
enemv mo\<r4l»l< jiroptitv fomi^l <»n 
©ntmv territd'irv vift*A'»nuuh 
p«Wn juopertv. ftlthongh ihi tfiowlh 
of tisHgo wait reiogmsed whu h utuhr 


uuam Aoiul t\c»iptea it tioiu 
ippiopn Uion In the lice of ^ituhs 
(0 iml r (if tin Hupue Uepuktioiis 
tluv ns>titi(n‘i lu\o no longer anj 
Imsi'* 

» \s to occupation of enemy tern 
torv <ee lielovr, 166 172 
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sell the crops from public land, cut and sell timber in the 
public forests,^ let public land and buildings for the time 
of his occupation, and the like. He is, hoAvever, only 
usufructuary, and Ls therefore prcjhibited from exercising 
his right in a wasteful or negligent way so as to decrease the 
value of the stock and plant. Thus, for iiLstance, he must 
not cut down a whole forest, unless the necessities war 
compel him/-^ 

Immove- § 135 It must, however, be observed that only the 

^%rty public immoveables belonguig to the State* itself 

of Munici- may be appropriated, and not the produce of those* bc'longing 

^id^oT’ municipalities, or of those which, although they b(*loiig 

Migiouii, to hostile State, are permanentlv sot aside tor religious 

able, and purposes, tor the maintenance ut charitable and ediu-ational 

the bke institutions, or for the bmioiit of art^ and s(*ien(’(*. Article oh 
Institu* 

tiong. of the Hague Regulations expn'ssly enacts that such pi opei Ij 
is to be tr(‘ated as juivate prop(‘rty. 

Utiliaa- § 136. So far as the neo(*ssities of war d(*mand, a heihgeront 
may make use of public eiKuny buildings for .ill kinds of 
Buildings, purposes. Troops must be Jioused, horse's stabled, the siek 
and wounded looked after. Publie buildings niay in the first 
in.staupc. therefore, be made use of for sifcli purjjoses, 
although they may thereby be considerably damaged. And 
it matters not wliether the buildings bc'long to the (*n(*iny 
State or to municipalities, whether they an* i‘egularl\ 
destined for ordinary governmental and miuiieipal purposes, 
or for religious, cdueational, vscieutitlc, or similar purport's . 
Thus, cliurehes may be converted into lio'^jiitals, schooU 
into barracks, buildings used for seicntilic n‘search into 
stables. But such utilisation of public buildings as damages 
them is justified only if it is necessary. 

* For details of the (iPnuan prac- roatbrming the pnnoiple of usufniot 
durina; the Firbt Worhl W.ir see and quashing the dcniiion of the 

Garner, ii. §308, and ace the raso court below, whuh held 1025- 
referred to in § 282 below. During 1926, Case No. 307) that Artulo 65 
the occupation %f part of Poland in must interpreted iit a liberal 

1939 and 1940 Germany was reported manner in accordance with the 
to have reaortod to general confisca requirements of modem Warfare with 
tion of the property. of the Polish its vhsit immohilisctl arnnee and 
State. their immense variety of wants in 

• See In re FaUk (decided by the the matter of food ami war material. 
French (k)Uit of ( Wation ; Annual * See C*h. de VisBcher in B./., 3rd 

1927-1928, Case No. 383), ser., l(i (1936), pp, 246-256. 
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§ 137, Moveable public enemy propoity may <‘crtamly be Moveabie 
appropriated by <i belligt^rent, provided that it can directly 
or indirectly be useful for military operations. Aiticle 53 
of the Hague Hegulations unmistakably enacts that a 
b(*lligerent oeeupymg liostik* teiritory may take possession 
of the casli, funds, realisable securities/ depots of arms, 
means of transport, stores, supplle^. appliances (on land, 
at sea, or in th(‘ air) adapted for the transmission of news 
or for the transport of persons or goods, and of all other 
moveablt* propeity of the hostik* State winch may be of use 
for militaiy opeiations ^ 'riuis, a belligerent is entitled to 
s(*ize not only the moiie) and funds ^ of hostile State, 
muiutious of wai, depots of arras, Mores <ind supplies but 
also Uh* lolling stock of jmblie railwajs ^ and Ollier means 
of transport, and e\er\ tiling and an\ thing that lie can 
(hreidlj u umlueotl) make* use of for miJitar\ operations. 

* Sof Tajtd \ of { /ru ul t<nit«r\ in rut Miffincnt 

tun and Landif, {niual hirffst, s, ( ludl • I'n^nut / \ A , 

I'Ua 11121. ( <wt 2li), tml nurd mi eni )»> tli( SMiiniiM* (‘‘(uit of 

sl(in JM li I t ''tr 0 (l'i2'>j, pp II iltin I 0 (tal UllO U)12. 

007 SiLfertbi ois< of \ Foli^h Und Sup]) \il > im No 102 
owjui ^\ho^o C'jnio W'i'i lnpolhf(aUd Ah legaids the furnhj of public 

in nni to the Kus‘^ian In i^iin bv binks see s^hifMiinn, H rhUlagt der 

juditial d( I u( IS SCI, not \ for tin sum fjttfdh /an hauliu itu krtegsfalle 

jf lO.'UiiToubli h During tin Co rinan (1M02) pi Ul ind Duke?, f nier 
oiciipitioii of Ibis di«>(ii<l of l\ihnd Ih }t dn Ihuhdui/i>- im Kru dem 
m the 1 ir^-t Woild \Nur b< stltbd htufntiht de^ } (U dt'^ (11112), especi- 
tlu'Maiin witlitlu (.emmi luthoritus all\ pp "iS nn hu \U\ Hulenn B 0, 
for 3SU0 loulOih VOm thi ^\ar tbt Hi Pil 0 pp l>i 7 CT’l V" to the 
PobMi Supit nu ( ourt n tu-'i d to lu (»g tuiuls of pundt I uik'^ st l)rlo\\, 
rose thi settlement <if llio ihun ind 5: I Mu li in tpplnfttioii of th« 

thcurtiudlation of tiu moitgage S(,> niMHipk that public nu>\i ible pio 

also Kaiifm.inn, A ro //uAreWt ^I(ui(i7t pui\ liken b\ tin oivupant beceimcs 

'i/s Bihuldntr utnl hhida urftimUirhrr }u> pinja il\ ‘^et H( / < jnae. elte idtd in 

Stiial'^an^ehonpr tWa) p 1)7 OMl) bs llit It iban Supreme Mibrar\ 

^ Ttiir in inte nsling di 1 1 inn * Hhi liibnnil hon Italiaun, 047 , 11. 

(Hnirt o1 VpiK d d Orb in» givin in p 111 

104S end r(latifn,totlie •'ti/uii bv the ** .Ve Noeuuki. Ihf Emnbahnen 

i.ermin fore* of urtnm wwn \fits iw Anti/e (llHU)). i;{? lo, Sumo 

owned bv the bieiuh Cioveininent stc enters- hce, foi instance, Fauehille, 

tUat Fni/)fnis \ Kfahlts^t imuh Unri No ll85.and W chberg,i>p n/.p 22- 

/iuiujfwin {III un n ifupif dc dr id mi* r maintain that such U'Pin^ stoi k may 

uaiurtaipnu. n(ims), p lUD llu not be appropiiated, but maj onK 

Court held that the Mils were mine be inado use of during \iir and must 

able ])rope*tt\ («s (bstinpmshcil finm be lestore afUT the conedusion of 

iivturt t) *iml that then snzure \easiu ptaee» Jho aaacrtion that Artii le 

eonteumlt^ with Vitnle ol It must bS, second piiragraph. is to 1)0 intor- 

1)0 noted that the onuimut becomes preteel in that sense, la unfemnded, 

owner ot the prope‘rty in epiestion onh for restoration is there stipulated for 

as the ivsult of netual nppropiiation such means of transport and the like 

The fact that he is In occupation of the as are pneo/e property. 



WARFARE ON LAND 


400 


[§138 


Ho may, for instance, seize a quantity of cloth for the 
purpose of clothing his soldiers. 

MoTMbla § 138. But just as the produce of cei-tain public immove- 
^ISanici appropriated, so certain public moveables 

p^tiea, may not be appropriatetl. For Article 56 of the Hague Uegu- 
lations exempts the property of municipalities, of religious, 
Ch*rit- charitable, or educational institutions, and of institutions 
devoted to science or art. Thus the moveable [nojicrty of 
I^tu- churches, hospitals, schools, universities, museums, and 
picture galleries, even when belonging to the hostile State, 
cannot lawfully be appropriated by a belligerent As regards 
archives, they are no doubt of scunititic value, but a liclli- 
gerent may nevertheless seize such State papi'r^ deposited 
therein as are of importance to him in connection with 
the war. 

Moreabte § 138u. Such arc the ruks regarding moveable public 
^i^rty P^prty found in enemy territory , but they weie dining 
dunng tho First World War systematicallj violati'd by tin* t’entral 
Powers, which carried oil puldic moveable pro}>crt\ of all 
W*r. kinds, even though of no military value, following the 
example of Napokon [ , who .seized works of art during 
his nivneroua wars and had them taken to the galleries ot 
Paris. But ju.st as the property seized by Najioleon had 
to be restored to its former owners in 1816, the iirojH'rty 
taken away by the Central Bowers had to be restored under 
the Armtstiees and the Treaties of Peace.' 

Moveable § 1H86. In the Second \^'o^ld War ({eruuuiy embarked 
^ systematic campaign of jilimder and economic e.\ 
during the ploitation in complete di.sregard of Article 56 and other 
Articles -of the Hague llegulations. The International 
War. Military Tribunal at Nuremberg found that the ‘ territories 
occupied by Germany were exploited for the Geitnan war 
effort in the most ruthless way without consideration of the 
local economy, and in con-sequonce of a deliberate design 
and policy.’ ^ In pursuance of orders issui'd by tlio Gt'rman 


* Thus Article 246 Qf the Treaty Orninn aiitliontic«i. Sec Artirlca 
of Versailles prG\nh'<l for Ihe restom- Annejten 

tion of the trophies, arehiv'es, his- * .fudRirierit of the Tnbimal * 
torical souvenirs, or works of art ‘ W ar (*nrne» and Crtincs against 

earned away from France by the Hunianity/ 
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Govoniniont agricultural ])r(Hluctis, raw ruatcrial^ needed by 
German factories, machine tools, transport equipment, and 
even foreign sccjurities and h()ldings of foreign exchange 
wore sent to Germany. In the words of the judgment of 
the Iribuual, th(‘se resouicos were recjuisitioned in a manner 
out of all proportion to the economic resources of these 
countries, and resulted m hirnine. inflation, and active black 
market. In addition, the Tribunal founrl tliat there had 
taken place wdioh^sah' '^ei/ures of art treasures, furniture» 
textili^s and similar artich^s. and that nniseuins, palaces and 
lihraric*^ in the oc(‘upied ieiiitoric>. of Kus^a were system- 
atically looted. The Tribunal (h*elinod to accept the ex- 
planation that the .^(‘i/iire of art treasures was protective 
and meajit for th(*ir jin'scrvation. Plimdei* of public and 
private })rup<Tty were enum(Tal«^d in the indictment among 
the war eiune> with which the accused German war leaders 
were chargtMl, and tlic Tribunal found the charges to have 
been pr<n’ed. The Tribunal })ut on record its interjiretation 
of Articles 4S, 52 55, 55 and 56 (d the Hague Regulations 
relating to juihlic and privali* property as imphing that the 
ceonomy of an <'ccupie<i t<uiit;Oi\ can ont\ be required to 
bear tlie e\p(*n^e oi the occupation in a measure not 
greater than it can leaMUuibly be expected to bear. In 
addition, \arious war crimes tribunals pnmounced iudg- 
ments in\olving charge^ of looting lioth pn\ate and jublic 
])roperty.^ 

§ 139. 'riie ease of mo\ cable enemy pro])erty found by an Booty 
inviuling bolligeient oti enemy territory is diffiTent 
that of nioveabh* luieiny projartN on the battlefield. held. 
According to a filmier rule of the Law of Nations, all enemy 
projierty, public or private, which a belligerent could get hold 
of on the battlefield was booty, and coiihl be appropriated. 
Although some morh rn autlioi^^ who wrote before the Hague 
Conference of 1 899 teach the validity of this rule, it is obvious 
from Articles 4 and 14 of the Hague Heg uations as well as 
from Article 18 of the PriM)ner^ of War Ooiwention of 1949,® 

* ^ 1 n 

* Sve, for inatAncp, Hoff lor, § I So. 

VOL. il. “ '' 


* Soo al»o\ 0 , § 1 2j. 
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that it 18 now ohsolcto as n'gards primtc ’ eiicmy property, 
except military papers, arms, horwa, and the like. But 
as regards public enemy propi'rty, this customary rule 
is still valid. Thus not onl}-’ weapons, munition.^, and 
valuable pieces of equipment which are found upon the 
dead, wounded, and prisoners may lu* sei/i'd, but also 
the cash aiul State pa|)ers in pos.session of a captured 
commander, enemy hordes, batteries, carts, and all other 
public proyieity found on the fiehl of battle that is of value. 
To whom the booty ultimately belongs is not for Inter- 
national but for Muiiiei]»al Uiw ^ to dcterimne, since 
International I...iw' simply states that jiuhlic enemy property 
on the battlelield may be appropriated l»\ lielligeients. The 
restriction in Article aS of the Hague Regulations that only 
such moveable propt^rty may' be nppro[»iiab‘d as can be 
used for the operations of war, does not apply to propeity 
found on the b.vttlefield, for Aitiele .'5.3 .speaks (T ’an .iiriiy 
of occupation’ only' Such projauty ni.iy he .ippiopiiated, 
whether it can he used for milit.ary opei.it ions oi not , tlie 
mere fact that it was seized on the battlelield luititles a 
lielligerent to appropiiate it.® It may he added that while 
develppments in some States have tended in the direction 
of increased control bvthc State o\er or even n.itionalis.ition 
of private property, this i.s not a reason foi jettisoning the 
distinction established by Article .')!{ 1'lus is su although 
these developments may make it <lifheult to iletermine in 
any particular ca^o whether the propeitv in question is 
private or public.* 


‘ above, § I2i, aiul btlow, % 1 M 

* According to Knt'lwb law, all 

bel'>njzti to the Crown .^ee 
Smith in BA , 2:4 (U)40). jip lAU 
and I)owni> in A / , 41 (l‘r)0;, pp 
409 5(U. See aIhi» Twjhs, ii 
71 , HHlJeek, n pp 94, S45 \n*I nee 
a decitiitjii of thf (german R* nhfifjinrhf 
in Annual ih it, 1923 C'iiv 

No. 236. 

* An exASigernted (him to 

waa pat forward in bv Soviet 


KiH-si 1 in lilt {'linif 1 N rCi # < Inn 
CrovifKt'v oituniMi Ik r ''lit 

(ianned lax t\ ill fbt|iatu*^e entfi 
pr^es wliiih had itorhnd h rv i< m to 
tbe.htpnust inin |fw m I J, 

to pp ><U 

^ On the qu^-ition ot thf diatimUon 
lietwftn puvnte anti jmlfljt pn^Kitv 
m nlation to tht 1 i\v oit Inllij^iunt 
occupatxin Uirl tlown ih tht Hagm 
Conventions me Hohmsorf in t J , 

(1945). p 2IH 
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VI 

APPROPRIATION AND UTILISATION OF PRIVATE 
ENEMY PROPERTY 

Oi'OtiUH, III c. 5- Viiitvl m, §§ 7;j, J60-U)4- Hall, §§ 139. 141444— Westlake, 

1 ). pp. 103404 Lawrence, §§ 172 175, 170 Marne, pp. 192 206- -Manning, 
pp. 1794M3 4 wih«. n. §§ C2.7J- Hallec k, n‘. pp. 82-85- Moore, vii. §§ 1121, 

1 151, 1162, 1155- -Taylor, §§ 529, 532, 537 - W barton, lii § 336— Wheaton, 

§ 355- Jlliintsi hli, §§ 652, 656 659 Httflrr, 130-136 Luederiii Holtzen- 
0}'* 488-500 -(i. F. Martens, ii §§ 279 280 [ llmaim, §183 — 

Fauchille, §§1101-1206, 1227-1320- T)e.‘^pagnet, Nos. 570-590 -Pradier- 
Foilere‘, \ii. Nofl. 3t»32-3047 -Rivier, n. pp. 318-323 — Nya, in. pp. 252-266 
-FriKu, jv, §§ 2220 2229 Fiore, in. Noh 1391, 1392. 1472, and Code, 

Nos. 1535 1536, 1622- 1623- -Martena, ti. §120 — JjOngnet, §§97-98 — 
Merigiihac, in'*, pj). 418-127 - Pillet, pp. 333-342 -Gemma, pp. 341-344 — 

Holin, §§ 187-496. 521-542 Mengnhac-Lcmonon. i. pp. 4S0-6c«O' -Kriegs- 
branch, pp 53-56 Zorn, pp, 270-28.3- -Meurer, n. §54 -Spaight. Jjand, 
pp. 18S-20I- Garner, li. ?§ 395 397, 399 -Hulland, War, Nos. 106-107- 
J.and U arf 407-415 Ik’ntwir h. The Law of Primlt Property in War 
(1907) -IV'ri hard, § l(U v>(liol7, J^nialayen/uia trn besitzien und unbe- 
seizltn FeinMand (1919) -Paolucei, La yuerra e la condizione giurtdica 
ddia pniptoid puiata (191S) j'cibherfeld, 'lh< IM* rnutiohai Economic 
},((w of Ihlfu^t-rcut Ofruj)atut*i <1042), pp. 3(>51. 57 61 rdina in Hineta. 

3ril ser., 5 (1!>2<>). pp. 26-72 So-bocki ni P.C, 35 4928), pp. 410 432 - 
Downey m 1../ , 14 (1950), pp. 478 .504. Sec aLo Jjo monograph** quoted 
above at 4ie eoirirnr lUtnient of § 1,33. 

§ 140. Immoveable private enemy property may .under immove- 
no cii'eumstiiiict's or conditions la* appropriated by an 
invadinf' belligerent. Should he conliscate and sell private Property, 
land or buildings, the buyer would aequii no right * ^ hat- 
ever to the property. Article 40 of the Hague Kegu uions 
expressly enacts that ‘ private property may not bt con- 
fiscated.’ ■‘® But eonfiseation differs from the temporary use 
of private' land and buildings for all kinds of purpost's 
demanded by the neeessitie.s of war. W'hat has been said 
above * with regard to utilisation of public buildings applies 
equally ‘ to private buildings. If neecs.sarj, they may be 

* Hh* below , § 283. occupation authorities in Poland dur- 

* Although the Hague Regidations ing the First World Wit by way of 
cannot ho applictl literally in occupied \y^m\\ty see Saehocki in R.O., 35 
enemy colonies populated by native" (1928), pp 410-432. 

and having only a few white settlers, * § 136. 

their real estate must not lie liuild, * The Hague Regulations do not 

as was (lone in (German East Africa, mention this; they simply enact in 
Togoland, Samoa and the CameMons Article 46 that private property must 
during the FiM World War. On eon- be ‘respected,' and may not be 
ftsoation of property by the German confiscated. 
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converted into hcepitale, barracks, and stables without 
compensation for tlm proprietors, and they may also be 
converted into fortifications. 

Prii«te § 141. All kinds of private mox'eable pru^)ertv whicli can 
serve as war material, such as arms, ammunition, cloth for 
and uniforms, leather for boots, saddles, and also all appliances 
(whether on land or at sea or in the air) which arc adapted 
port. for the transmission of news or for the trans[)ort of i>ersons 
and go als, such as railway rolling stock, ^ shij»s, telegraphs, 
telephones, carts, and horses, may be seized and made nsc 
of for military purpo-ses by an invading belligerent ; but 
they must be restored at the eonclnsion of peaet', and 
compensation must be paid for them. Tlii-s is e\pre.ssly 
enacted by Article of the Hague Regulations Jt is 
evident that the seizure of such material must be duly 
acknowledged by reoei]»t, although Article does not say 
so ; for otherwise how could compensation lie paid after tlie 
conclusion of peace? As regards the question who is to 
pay the compensation, Holland correctly maintains that 
‘ the Treaty of Peace must settle upon whom the burden of 
making comiiensalion is ultimately to fall.’ 

Work* of § 142. On the other hand, works of art and soience, and 
historical monuments, may not under any eircumstanees or 
Histoncal conditions be appropriated or maiie use of for military 
operations. Article 56 of the Hague Regulations enacts 
categorically that ‘ all .seizure ’ of such works and monuments 
is prohibited.’ Therefore, although the metal of which 
a statue is cast may be of the greati'st value for gun.s, it 


* See Nowacki, I He Etunbali^nen 
im Kriege (1906), § 15. Different, 
of course, is the seizure of the raih 
way tracks, and their removal to other 
countries, as to which seo Garner, 
ii. J 397. fn iStat Fninmt^ v. Utahlmr- 
vy^nts Monmoiisscau tm* f\>iirt of Ap- 
peal of Oi leans o) hchl that wino 
vatfl, iirt4‘d by the French army supply 
department for pn^viHioning the 
French army, were moveables in the 
sense of Article 53 notwitlmtandmg 
the fact that according to French law 
they were within the category of 


‘immovables par drstimitHm ’ The 
(‘ourt held that the term ‘mow- 
ablcs’ must b(' interpreted by refer- 
ence to its general toniK^tation and 
not bv reterenielo a eom^pt iK'Culinr 
to French law: Sirey, IM10, li, p. I tl 

* War,^m. 

® See Ch. de Vissoher in RJ,, 3rd 
ser., Mi (19.35), pp. 256 J88. That 
useful nrtiile w brought up to date 
and translated in U.S. Dept of State, 
ihrvments and State Papers, vol, l. 
No. 15, Juno 1949. 
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must not bo touched. The plunder of works of art by 
(Torinany in the Second World War formed part of the 
indiotTuont of the major Oorraau war criuiinals and was 
condemned as a war crime by the IntetTiational Military 
Tribunal. 1 

§ 143. Private personal property winch does not consist 
of war material or means of trans])ort serviceable for military Personal 
o|M‘rations may not us a ride be seized ^ Articles 46 and 47 
of the Hagiu' Rej;ulations expressly stipulate that ‘ private 
property may not lie eontiscuted,’ and ‘ pillage is formally 
jirohibited, ® But it must be emphasLsed that these rules 
have, in a sense, exceptions demanded and justihed by the 
nee('ssiti(>s of war. Men and horses must b(‘ fed ; eicn must 
firotect theniselvi's against the weather. If there i.s no time 
for ordinary- requisitions * to provide food, foMge. clothing, 
and fuel, or il the inhabitants ..1 a locality liave (led .so that 
onliiiary requisitions cannot be made, a belligerent must 
take these articles wherever he can get them, and he is 
justified ® in .so doing. Moreover, quartering of soldiers (who, 
together with their lionsos, mu.st lie fed by the inhabitants 
of tile liou-cs where they are quartered) is likewise lawful, 
although it may be ruinous to the private individuals upon 
whom they are quartered.* 

§ 1 43u. Such are the rules regarding moveable private Moveable 
proja-rty found in enemy territory . but the v were PmjxTtj 
systematically violated by tlie t’entral Powers during the 
First World War. Live st.ock, particularly cattle aud horses, World 
ui^re M'ized in I5el|zinni and the occupied ]>arts of France 
and carried off to Gennany." Factories and workshops 
were disinantle<l and their machinery and materials carried 


^ Spe 

^ Sw jibove, § 133 (n ). Nvw inav 
tbe ocoupjint Inpiulate the biisinesses 
of etipmv Hubjoots in oconpiwi terri- 
tory, although he may control them, 
ami iniiat certamly not noII their real 
estate (see above, § 140), even if the 
pix>eeeds are to be haiidod over to 
thorn after the war. 

* For an illustration see Mazzoy}i 
V. Ministry of Fimnct (Court of 


Venice), Avnwl Digest, 1027-1928, 
tWNo 384. 

* See below, § 1 17, 

* The Hague Regulations do not 
mention this ease. 

* See be» § 147. 

’ See (iarner, ii. § 395, who quotes 
Uwd Rob(‘rt Cecil as stating on Mait'h 
19, 1918. ‘ Relgium had 1,600.000 
eat tie : we know that practieallj half 
of these have gone to Germany.* 
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IBooty 
on the 
Battle- 
field. 


away.^ Cash was taken fi\)m private bariks.'^ Th(?so are 
but examples of the wholesale seizure of private proj^'rty 
practised by Germany and her allies in tlie countries which 
they occupied.^ However, reparation was stij>iiiated for 
under the Armistices and Treaties of IVace. The (Jennaii 
practice, during the Second World War,^ of wholesale plunder 
of private property in occupied tenitory uas condenuied as 
a war crime by the Int<M‘national Military IVibunal at Nurem- 
berg. In addition, a number of war crilne^ trials aficT tlie 
Second A\orld War allinned the criminal responsibility of 
private individuals participitting in t)i(‘ practice of plunder 
initiat.e<l by the occupant.^ In this, as in otlier spheres of 
the law of war, responsibility of a criminal character is jiot 
limited to the State as such. It exiemds to indi\i(liial 
members of the armed forces and to pri\at<^ iii(li\iduals 
generally, 

§ 144. Private enemy ])roperty on tlu' batlli^licld is no 
longer m every case an object of bootv.^' Arms, liorscs, 
and military jiapers may imiecd apj^ropiiated,' even if 
they an* private property, as may also private m(‘ans nf 
traaspurt, such as (‘ars and other vehii*les vshich an emuny 
may nuk(‘ use of. But letters, cash, jewcllervv and other 
articles of value found upon prjsoru'rs of war must not, 
according to Article of the (ienev^a i^mventioii of PHU 
on prisoners of war, be taken away from them, and according 
to Article lb of the Convention ot 1 1149 eoiu'erning tlu^ sick 
and wounded the belligerents are Inmiul to collect anil 


^ See (tarni^r, ii § Fnxu h 
and Bflgian authonfit“s, wink ofcupy- 
mg the Hi bank of the Rhine afu^r tin- 
Armistice of IMin, iiirttitutwl friniiim) 
proeeedmgs against (ierraan mariu- 
farturera who had previously bought 
the mac bines and plant carried away 
by the r>riuan mihtarv adminiHtra- 
tion: Hippet tn ZJ., 28 (1919), 
pp. 184-20ti ; and see jSlaat in 
26(1919), pp. 111428. 

• See Garnet, ii. § 399. 

* See also IHow, § 1 47. 

♦ See above, $ 

* See, <•.{/., the Fhfk trial; ir«r 
CVtJWM Heporls^ 9 (1019), p. 48; the 
LG. Farhen tnal, tbul., 10 (1949), p, I ; 


the Krupp trial, ihoJ , |) bO In all 
these i t>iTm.in indiistri ili-tH wf n‘ 
found guilt} b} ,t I niUd St ites 
Mditni} 'rnbiinal at Nuremberg of 
a^wistnig in thf pr.uliu of upobation 
of and publa fneuiy prt>pei1> 

in otntpifd terntof} 

* See alx)ve, § 1 39 

’ Sec above, § 1 39, and Article 4 of 
the Hague Regulations Article 
only mentions arms, hornes, and 
military mpers; but saddlofi, stir* 
nips, and the like go with horses, 
afl arnmuniiion goes with arms, and 
theHc may for this rras<^ likewise 
be appropriated * see IjCnd Warfare^ 
{ 69, note (e). 
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transmit to (w-h otbcT all artiolos of a personal nature found 
on the battlefield or on the dead.^ 

§ 145. Such is the position of private property found Private 
by a bellifrerent on enemy territory ; different, however, is pro^J^y 
the eas(» ol enemy privale propenty l)rought into the territory brought 
of a ludligerent dnriiij^ war. Since such property found 
tlu're at the f^utbre ak of war may not be confiscated,^ and 
])rivate property found on enemy territory is nowadays 
likewise, as a rule, exem})t from eonfiseation, there can be 
no doubt that privat(^ enemy property brought into a 
Ixdtigerent ’s territory during tiim* of war may not, as a 
rule, be confisealed.*^ On tin* oilier liaiid, a belligerent 
may prohibit tlu* uithdrawal of articles of property which 
can he usi^d liy tlie (‘iiemy for military purposes, such as 
arms, ammunition, provisions, and tlu‘ like. By analogy 
with Artiif of tho Hague R<‘gulaiions, there can be no 
(loulit that a helligm'eiit may seiz(‘ such articles and use 
tlnun for military purfioses, provided that he restores them 
at the eouolusioii of pi'aee and ]ia3\s compensation for them. 
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Vattel. 111 . § Hi5 -nail, §§ IIU-HO* -l«a\\rorKO, § ISO Westlake, r pp. 106- 
113 'Maine, p. 200 Twi'^'-, ii. § 04 -Ilalltek, i. pp. OS 70- '] a> * §< 03S- 

530 Moore, mi. § 11 10 l)liiiilM'hh, §§ 053 055 -HeUter, 5; 131 ■ . aaierm 


^ In ViHMHt 1‘41 the War DejMrt- 
nirnt nf tin* I niUsi St ite^, in ooln to 
mHintimi tlie ninrali* nt tlie Ann-rlean 
fnrees in tlie the it re ol oiieratioiis, 
i^sinea a circ'ular < oneerninf? the reti n 
tion of ^\a^ trophies hv inilitar\ per- 
sonnel. The einular, in druMiii; 
attention to the role\an1 proviMons 
of tlie <l('ne\M (kmventnm, enipleu>- 
leed that the takhn; ot deionitum-^, of 
inKiu;nia of r ink, or of ehjeets o^ \ alue 
eitiier from pri^mers ot war or from 
the wonndetl or tlend is a \iolation of 
Intenmtioiiril Law. At the same time 
it .stated that there is nothing 
un lawful in a sojflier pieking up or 
retaining ^mall ohjeeU found on the 
battlefield or bu>ing articles from 
prisonera of war of tlie sort which it l«« 


unlawful for him to t>ke fiom a 
])risoner. the ^^oimded, oi tin* (lend. 
Forrlu textoftheeireiilarseo Oownev 
m t../ , 44 (IthTOh p. 501. In mow of 
tlie HUMpialily in the bargaining lap 
aeil\ ol the parties, the question 
niifa's whether the ]>erniis-ion to 
rmr<.hase xuoh artnles from prisoner* 
of war is not open to abuse, 

* See alKive, § 102. and note on 
that passage. 

* The case of enemy men'hantiven 
seized in a belligerent '.s terrii^iLiJ 
waters K f eoiirse. an exception, 
as is also the ease of enemy goods 
found by a belligerent on one of his 
own merchantmen and acizixl in one 
of his ports. See above, § 

and lielow. §§ 177 (n.), 197 (n.). 
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HoUundorff^ 4, pp. 500-510— UUmanu, §183 — Faucbillo, §§ I207-I22ti — 
Despagiiet, Nos. 587-590— Pradier-Fod^r^, vii. Nos. 3048*3084- -llivier, 
ii. pp. 324-327--Ny8, iii. pp. 328-392 —Cal vo, iv. §§ 2231-2284 - -Kiore, iii. 
Nos. 1304, 1473*1478» and Code. Nos. 1505. 1614*1020 -Marlons, ii. § 120 
— Longuet, §§ 110-114 — M^rignhao^ ui**. pp. 427-450 -I’llU't, pp, 21.^-235 - 
Zom, pp. 283-315— pp. 61-63— Holland, H«r, Non. Ill 112 
— -Bordwrll, pp. 314-324 — ^Mourer, ii. §§ 56-64- -Spai^ht, Lundy pp. 381-408 
* Ariga. §§116-122 — RoHn. §§497*520 — Mmfjnlmr-iy'monon, i. pp. 568- 
605-NS7r«pp, ^Y6Tty i. 764-759. ii. 3r>4-36(>- -Hwle. ii. §§691-603 Carner, 
ii. §§ 387-,394.and in 11 (1917), pp. 74-112 -land l^ar/rt^^ §§ 416-426 
— Thomas, Iks riquisitionn militaires (188-1)- - Kollor, Requisition vml Kon- 
Muiion (1898)- -Pont. Lm r^qumtions militaires du temps de quern {HK>5) 
— Albret ht, Rtquimtionem^n neutratem Priwteujfntum, etr, (1912), pp. 1-24 
— Crogory, Conlnbution^ and Requisitions in Ifar (1915) -Homif'tto, Aon- 
tnbutionen (1916) -B()rchard. § 105 -Kerrand, Des r/quisitions f7i nwti^re 
de droit international public (1917) --Butler and Maecoby, T/ie Devehpment 
of InUsmaiional Tmio (1928), pp. 143-148 — Uisley in the Journal of the 
SfKieipofCorrtfuiralive Leqislolhny Xow' Ser., 2 ( lOOO), pp. 21 1 223 rdina in 
RitiHa, 18 (1926), pp. 26-71- -Stauffenherg in Z.<» 1’ . 2 ( l!J31 h ]'p 86 - |m 2 
Je^jsup in ^4./,, .38( 1041), pp. 451- 161 Downey, ihid , 1 1 (105(M, pp. lsS-501, 

§ 146. Roquisitioas and oontrilnitions in war art’ tlif 
outcome of the eternal principle that war must support 
war.^ This means that every belligerent may make lii.s 
enemy pay, as far as possible, for the oontimiation of the 
war. But this principle, though it is as old as war, and 
will onlv die w'ith war itself, has not the same effect in 
moderft times on the actioas of belligerentt. as it formerly 
had. For thousands of year-s, la'lligen-nts list'd to a iqu'oi u i.it o 
all private and public enemy prt>perty they eouid olitain ; 
and when modt-rn International Law grew uj>, this prat'tiee 
found legal t«uiction. But after the end of tht' .seventeenth 
century this practice grew nuhler, under the influence of 
the experience that the provisioning of armii'.s in enemy 
territory became more or less impossible w'hen the inbaliitants 
were treated accortiing to the old prineiph'. iUtboiigb 
belligerents retained, in strict law, the right to ajipropriate 
all private as well as all public projxirty, it became usual 
to abstain from enforcing this right, and in lii'u thereof to 
impose contributions of cash and requisitions in kind upon 
the inhabitants of the invaded country.* When this usage 

* Concerning the contfroversy as * The hwtory td prartif'f' of 
to the jostiheation of requisitions and requisitifxis and oontribulions is given 
contributions see Albrecht, op. cit., by Killer, Requisition und KorUri* 
pp, 18-21. button (J898), pp. 6-20, 
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developed, no bolligerftit cvi'r tliouglit of paying in cash 
for requisitions, or giving a rvfoipi for them. But in the 
nincteontli centui'y anotlici' praetico bec^amc usual; and 
(!ominanders often gave a nceipt for contributions and 
requisitions, in order to avoid abiist* and to j)revent further 
demands for fresh eoutriluitious and requisitions by suc- 
eec'ding coinmuiulers without knowledge of the former 
impositions. There are eascN during the nineteenth century 
on rcconl in wliieh l)ellig(‘rents actually paid in cash for 
idl r<‘(\uisitioiis they jiiade. Tlie usual practice at the end 
of the ninetef'uth century was that coimuanders always 
gave a receipt for eoiit film! ions, and tliat they either 
paid in cash for requisitions, or acknowledged them by 
reei'ipt, so that thi- inhalulant-- could be indemnified by their 
own Oovernment after the eouelu-.iou of peace. However, 
no ri'strictioi) '-'ntever wms impo.sed upon commanders with 
n'gard to the amount of contributions and requisition.?, or 
with regard to the proportion ladween the resources of a 


country and tlu- burden imposed. 

The Hague Hegulutions made a progressive settlement 
of the question b> enaeding rides whieh put it on a wholly 
new basis. That war must siqiport war remains a principle 
lunler the-e Regulations abo. Hut they were widely 
influenced In’ the demand that the enemy State as such, 


and not the private enemy individuals, .shmild be mad-' to 
support the war. and that only so far a.s the necessities 
of war ilemanded it. sliouhl contributions and requisitions 
be imposed. Although, therefore, certain ])ul)lic moveable 
propiwtv and the i>roduee of public immoveables may be 
appropriated as heretofore.* reipiisitions mint be paid for 
in cash or, if t Ids is impossible, acknowledged by receipt. 

8 U7. Requisition is the name for the demaml for the ^uW- 
suiiplv of all kinds of articles neee.s.sary lor an army, such as 
prI,vi;ions for meu and luu.es. clothing, or means of trans- Quarter- 
port.® Il(‘quisi( ion of cortain st^rvicos in;\v iil^o be made, but 


* Soo al>ove, §§ 134, 

> For a refutation of tl»e su^rije^ition 
fhafe a requiflition is of a 
nature see Polyx^ne Pima v. 
GorframaM (Ureco-Turkisn Mixw 


Arbitral I'ribunnO, j4anMaf Digest, 
1027-1928. OabC No. 382. See also 
St.<iuffeuborg in Z.6.V., 2 (1931), 
pp. St>-102, On the legal nature of 
re<iui8iUonM see also Leon v. Otntian 
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they will be treated^ together with occupation of enemy terri- 
tory, requisitions in kind only lieing witlun the scope of this 
section. Xow, what articles may be demanded by an army 
camtot once for all be laid <low», as they dejKmd upon its 
actual necils. According to Article 52 of the Hague Kegnla- 
tions, requisitions may bt' mii<le, fnmi municipalities well 
as from the inhabitants, but so far only us they are really 
necessary for the army of occupation , tliey must not be 
made *n onler to supply the belligerent’s general needs. a 
They may not be made by individual soldiers or oiheeif,, 
but onh by the commander m tlie locality. .Ml requisitions 
must be paid for in cash, and if this i.s impossible they must 
be acknowledged b 3 ' receipt,® and the pa\inent of the 
amount must be made as soon as possilde * The piineipie 
that requisitions must he paid for the <‘neni\ is therebv 
absolutely recognised, but, of eours<>, eominaiulers in-ehief 
may levy contributions ® in ease they do not [misscss < ash for 
payment of requisitions Hone\er this ma^ be. Irom 1 lie rule 
that requisitions must alwajs be paid for. it again becomes 
clear and beyond all doubt that private eneinj* property is, 
as a rule, e.xempt from apfiropriatiun by an iiuadiug luni) “ 


ly^a^^(<#ermano-UouraAnlan Ar 
bitral Tribniiftl), 1920 

lOIiO, ( a<e No 2 ^) 0 Pftznan^kt v 
German kStat^ ((^frmann Mitcit 

ArUtial Tnbunal), f Nn 

20 s. 

^ bp'low, § 170 

* ArtJclo 02 outini\ ign<m«l 
by the Germans v\hik iboj 
Belgium ami part of Framt* din mg 
tlie First World W ir, for tlit \ mad» 
re<nijartionft. not onh for the nepdn 
of the arm} of occupation, but for 
the ueecbi of (iorman\ in general 
See details in Fcrrand, op at ^ pp. 
434 444, and Garner, u § 393 , 
and see fi.Y , 1923 1924, pp 179 
IHO. Lmt, §61, 5 (tt), justifjtM 

German \*8 af^tiou m thin res|)e<‘t on 
the ground 01 the nefeNHitv imposed 
upon her by iht ' hunger blm knde ’ 
And »ee to the same t the deei 
Bions of the (German H€trhgt rtrht , 
Annual Digpjtt, 1910 1922, CaHe No. 
mi 1923-1924, CW No. 230. See 
alao Jn rt Fal^k (a French oas#e) ro- 
laml to above, 5 134, 


* Sec (rtiriifr, II § 3‘»3 

* 'Phi Mixed Arbiti il Tnbunairt 

establiHlir d ulti r 1 le* I n-st Wmld \V ir 
held repeat* tlh that allhougb a 
»e*|Ulsiti<rti AH ongliuilK tlli^ileil jn l\ 
not h. 4 \t In < fi lozitrar} to lr»ter 
national IjJiw, it bn oTnei* «i> nhu» 
iftcr 4 nahoiubh* no atlMputo 

t onipeiisatum n ftirtlnonung Sm' 
Gold* Tilt rg Sohf V SSiks »a1 

Arbitral 'inbiinal btUuein koumanu 
and (ouniinN) Innioil 1027- 

Case 3tk9 , A noutt um/t 

V Gtrmanu^ \bul , 192) G.ttxi 

N ' 'Itul *^*4 tin ( •'sc of Phdhppf* 
Hu'if who vv < oil vti till in lots b\ 
fb* Frt nt I) l*t rniai.t lit !y|ilitii\ I'n 
bun lint Mm / on mIia igi ofanilhgil 
rfqujMtion in tiolalion of Artn k o2, 
1 / of a ntjuimtion no* ^leonipinn'd 
b\ pivniMit oriMtipf iir ( runt i 
1 v<d 9 MbPi), p 71 Ste «|mo 
dzMhbd ii|i I9tr> b> a 
hreneb (Vnirt Annual DujthI^ 1943 
J945,(WNo lb4 

* See below, § 148. 

'* There haa lieen uome conflict <>f 
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A special kind of requisition is the quartering i of soldiers 
in the houses of private, inhabitants of enemy territory, who 
arc required to supply lodging and food for them, and 


sometimes also stabling and 
the Hague Regulation.^ rl<) not 
Article 52 is nevertheh'.-<8 to be 
is nothing else than a special 
Ciumot ln' paid at once for 
eoneorned nui.st get a receipt 
soldiers quartereti, an<l the 
catered f<ir, and the payment 
as soon a.s })us.sible. However, 

jiitiicml Authonly on tlie question 
whether requisiutm*- in roti 

tniv#'ntioii of ArtitjV ,12 wen* \ il,(l 
HI the UH\'inHig of ‘‘tlt.tjTiiT i haiiK<- 
in the title l< o,*.e .« i m 7^ f ij 
v’. iJintHifi StaU Iloilo ( rtnnan M*vnl 
Arbitral 1 ril'unal; that -vlthoii^'h iih 

mtTpe roqnititiuneti iti Belgium w.i'., 
contrary to the j>r(»v of Ajiuh 

Hcnt to ibrinaiiy f >r ifu* iw of 
tin ar!U> there, the rcqui^itum uas 
not \tml in Int-ef u iiioiial Law ami 
(lepn\(‘<i th* pUn.tilK (»f their pn' 
piTtv there ami then Auuut;t hniiM, 
llUli ll»22, (ane No :t4H >k* abo 
to the sanio ehect liuih f/frit/u;? \ 
iinfTiayi Stnfi t At.glo ( ,* nvun Miveti 
Arbitral iTjbuutl). 

('ane No 24 4 On l)o‘ oilu'r hantl. 
tht‘ Flam, o t Jenna ri Mi\tti Aibitrul 
Tnlnirml hold hi ftras h'ntKaft A f ii^ 

\ . t a*-'* No iMo) 

that a ro<[iimition in sm h ^ in urn 
Htaiuo.s dnl not trjiiwfer the pn)pt*rt\ 

HI Uio ivqinsitiomd goinU. Tin 
Ihtlmh Snpronio I’lMirt in S^uta ^ 
Ouskou^h (ihui . Bdlit 1022. t'i^o No 
342) waft of tlie vanir mcw, 'I he 
Belgian (’ourt of t'a.^^atH>n heUi that 
a ro<pi)8ition untu < omyniuied h^ a 
receipt tir paMiicrtt no more 

capable of tranHfoning pn>pcrt\ than 
theft : JAiuretjf v. Lr J&une (vf/id., 
fJowi No. 343) This was also the 
view of the Hungarian Supreme 
Court ithuL. p, 4S2). Kt^r an interest 
ing fleeision of the t*Aeohoslo\ ah 
Supreme Court Pt'i' i/ntf., tnse Xn. 
340, where it was held that a subse- 
uent saI© by the requisitioning vState 
oiw not retroaetively render the 


forage for horses. Although 
spe<‘iaUy mention quartering, 
applied to it, since quartering 
kiiul cjf requisition. If cash 
(piarteiJiig, every inhabitant 
ha* it. ‘'ttiling the number of 
nuini)(*r of days they were 
of llu‘ amount mu>t be made 
neitliei in the case of ordiimry 

requibitmii void. 

On .biMJuv 4, nU3, the I nited 
, (of It IbjiAiii, Kiip'M. China, 
indt *ir 111 otlu I of the Cnitcd Xatirms 
d . wu’jin*:, in |»,irt i< ul,ir to 
jw I ■‘ori- 1 1 nt nu.J ( les, that they 
luti iided to «!o ih»‘ir utmo^-t to defeat 
ll.« nHthod-ofdi'op* N‘*es-ion ’ praetij'ed 
.u <h«* l< rrilonfn oi . upied by the 
» le m\ riie\ their nuht to 

a# * !ar( iM\ ibd. 'uttr aha, trarwfer<i of 
pp Old iTitirebi** ‘'itnated in 

*1 ‘ntMiii ^ uiidt'r enemv oeeupwtien. 
''ei* Mpi No 1 (And. (UlS. 

A'^d •< « f'H lummeiit thereon A^ooBey 
m A J , 37 {UO,n, pp. 2S2 2Sb. See 
ib'‘\(‘, ^ ]e2f;. on Oie ‘*Pi7ure, after the 
( e.'*aJ um of liostditiOvS. i<f ( lerinen pro^ 
fi'und in 'tral ctumtriv > lo ’•oii- 
upaion with the Uerman praeti * of 
'•p diition. On the seizure of private 
propmt v mOeiman I'ccupied territory 
during the Stn oml World \\ a: and tlie 
probleiUH raised hv Hn transfer to 
ihnd p'T^ons ‘spe I'obmson m *4.,/.. 
3n .B.Udh pp, 21d 23(» 

ll\ei< i> little room foi dould tliat 
iH \'^ of depiivation of ^iioperty in dis- 
ULMid of Iniein.itional Law in- 
eapahle of t'rearinu or transferring 
title. Neutral States wliieh hy failing 
to tike the requisite and praithahle 
•>tey)» for pieventimr their subjects 
(torn ftiqiurinsr the property in ques- 
tum (oiinivc ndirottly in the uu- 
hwful measun of the oectiyiar.t and 
incur a io.-»pon'»il)dity whose noveltv 
pndiahh <U>(s mit preclude it from 
beimi eiiforced hv appropriate inter- 
natumnl lemetbos. 

* See above, § 143. 
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requisitions, nor in the case of (jtiarU'ring of tro(>j)s, is a 
commander compelled to pay th(' prices asked by tfio 
inhabitants. On the contrar}% he may fix the prii^as himself, 
although it is expected that they shall be fair 

CSontribu. § 148, Contribution is a payment in ready money de* 
maiuled either from muiiicipalific^s or from inhabitants, 
whether enemy subjects or foreign nvsidents. \Vh(Tt*as 
formerly no general rules concerning contributions existed, 
Articles tft and 51 of the Hague R<‘guLitioiis enacted that 
contributions might not be demanded extortionately, but 
exclusively ^ for tlie needs of the army, in ord(‘r, foi instance, 
to pay for requisitions, or for the aclmnii^^tration of the 
locality in question. They may he imposed by a \vritt(*n 
order of a commarider-iu-chief only, in eonlradistmction 
to requisitions which may be impo-ed by a mere com 
maiider in a locality. Tht^y may not lx* im post'd ludis 
criminately on the inhabitants, but must so far as possibli' 
be asse.ssed upon them in compliance with tlu* rules laid 
down by their own Government regarding tin* a^Mssiuont ot 
taxes, Penally, for every indixidual contribution a iceeipt 
must be given. ^ 


VIII 

DESTKUCTION OF ENKMY FROPliUTY 

Grotius, la. c. 5, §§ 1-3 , < 12— \attfl, lu. §§ 1M> lOH Hall, § 186 l^wrffice, 
§ 206 — ManniiiK, p. ii. §§ 63 60--HaUeck. ii pp. 87, 8s, 

Taylor, §§ 481-482- Wharton, m. §340 Moore, vii §1113- Wheaton, 
§§ 347-351— Bluntschh, §§ t»49, 661, 062, 663 Hi filter, § J^uwler in 
HoUzertdorff, 4, pp 482-487 —KlOher, §262 - 0. I Martins, u. § 2h0 
rilmann, § 176 — iamhille, §§ 1084 (1), 1091 Ktilh’s Whiaion, pp 756- 
761“-Pradier-Fo(14re, vi. Nos. 2770 2771 — Hivier, li, pp. 205 268 N’ys, 
in. pp. 160 164— CalTO, iv. §§ 2215-2222— Fiore, in. Nos 138® 1388, and 
Code, Noe. 1630-1534, 1610 1611— Martena. ii. § 110-T.onguH, |§ 90, lOO- 


* A» regards contnhutione as a 
penalty see Artule 50 of the Hague 
Kegnlations. .See abo Iceller, op, at,, 


pp, 60 - 62 . 

* For the (Jerman position 
1914 and 1918 sw" (earner, ii. §§ 388- 


389 By the Treaty of Versa illei 
(Artido 244, Annex f), Giirrnany 
made Iiahlcj to pay compensation for 
ilamago ‘ in the form of levies, fines, 
and other similar exactiona . . upon 
the civilian population.* 
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Rolin, JS 347-8C4 — ^Hyde, li. 1 657— (Janiet, i. §§ 206-213 — Kritgtbrau^, 
pp. -Holland, War, Non. .3 and 76 (q) — Hordwoll, p. 284 — Spaifthtt 
lanij, pp. 11I-140 -Simiglif, d>r, pp. 2.39 2.59— Warfare, §§414, 
422, 426, 427, 434. 


§ 149. In foriuor times itiv!wliii(< armies fre((uently used to Wanton 
s('t fire to and destroy all enemy properly tliey eonld not make 
use of or carrj away. Afterward^, wlien the practice ofhibited. 
warfare grew milder, helligerents in strict law' retained the 
right to destroy enemy i)roperty aeeording to discretion, 
although they did not. as a rule, any longer make use of such 
right. Nowadays, however, tins right K (dj^oletc. For in the 
nineleeidh eenlurv it hecame a universally recognised rule 
of International Law that all useless and w.anton destruction 
of enemy proper! v, he it puhlie or private, was absolutely 
prohibiteil ; ami this tide was e.vpressly enacted by Article 
23 (j) of the M'l'nie Regiihu ions ; ‘ to dc.stroy . . . enemy’s 
property, unless such dc^truetion . . . be imperatively 
demaiKled by the neeessilies of war. is jirolnbited ’ 


§ loO. .\I1 dostriictioii of, amt damage to enemy property nestrac- 
for the purpo.ie of offenee and deteuce is ncc Awy de.struotion 
and dam.ige. and therefore lawful, whether it be on thepurposeof 
battleiield during liattli'. or in preparation for battle 
siege. 'I'o .strengllieii a defensive position, a house may be Defence, 
destroyed or damaged. To cover tlie retreat of an armj, 
a village on tlie liattlelield may be f.nd. The ai-tnct 
around a fortress held by an enemy may be r.azed. md. 
therefore, all private au.l public Imiiding.s. and all vegetation 
may lie destroyed, and all liridgos lilown up within a certain 
area. If a farm, a village, or even a town is not to be 
abandoned, Imt pivpared for defence, it may be necessary 
u, in m,n,y .ny-. "r '-'.liroly ,U,tr<.y pnv.tc md 

n«l,te |,r,V.Tlv, I'-urtlnT. ,f nnd .k,o Inmtodraent » 

Lm, all .Mrnrtinn ..f pniFr'y involved ... .t b,.come. 
likmte When .. WIW-.vnt. tec p«,,e.e.on 

of an onemv factory wli.el. .....k. » ..mn.n„.t.on or s»pp 
ptovininna fur the enemy Irimps, K .t .» “O* eort”" 

oTZhUl asau... an .tt..ek. .1 «.v dMroy the 

,“nt L.t the b,.ildi..s.. 0- if. fore. •” -"“J 

fortte®, it may rate the fortiacatinne. liven a force 
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eotrenohing itself on a battlefield may be obliged to resort 
to the destruction of many kinds of property. 

Be that ns it may. in every case destruction must be 
‘ imperatively demanded by the neoeasitiw of war,’ and must 
not merely be the outcome of a spirit of ])lun(l(T or revenge 
such as, during the First World War, prompted the dreadful 
and utter devastation * of houses, orchards, vineyards, and 
trees in the area from which the (lerman armies iji France 
w ithdrew in the spring of 1 9 1 7, and of the coal-mines, factoi ies, 
and dwellings in Cambrai and elsewhere which marked (he 
German line of rtdreat in the autumn of tlie follow ing 
year.® 

§ loi. Destruction of enemy property in marching troo))s, 
in conducting military transport, and in reconnoitring, is 
lawful if unavoidable. A reconnoitring jiarty need not kei'p 
on the road if they can belter ser\i‘ their purj)o>.e by 
riding across tilled fields. Troop.s may bt' maiched, and 
transport may lie eonduett'd, over erojis when neeessar\. 
A humane commander will not unnecessarily allow lii.s 
troojis and transport to march and ride over tilled fields 
and crops. Bnt if the purpose of war necessitates it, he is 
justified in so doing. 

§ 152. Whatever ertemy projarty a belligerent ina\ 
appropriate he may likewise ilestroy. 'I'o prevent the enemy 
from making use of them, a retreating force may ile.stroy 
arms, ammunition, jirovisions, and the like, which they have 
taken from the (memy, or rcrpiisitioned, and cannot carry 
away. But they may not destroy jirovisions in the jiossession 
of private enemy inhabitants in order to jiri'vent the enemy 
from making use of them in the future.® Nor i.s a com- 
mander allowed to requisition such provisions in order to 
have them destroyed, for Artiele 52 of the Hague licgulations 
expressly enacts that requLsitions are only ndinisfiible for 
the necessities of the army. ' 

§ 153. All destruction of, and damage to, historical 
monuments, works of art and science, buildings for elKiri table, 

* Sfe Gamer, i. § 206. ty thi« 8Ut.eint+nt. Hw argunumU 

* See Gamer, i. J211, See al«o are not com him ve, because they 

below, § IM. concern the cane of jinttiW general 

* Spaight, Landf p. 138, objects devaaUtion. 
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educational, and religious ^ purposes are specially pro- 
hibited by Article 5fi of the Hague Regulations, which 
enacts that tlie perpetrators of such acts must be prosecuted 
{jiourmmis), i.e. court-martialJ(‘d. But such objects enjoy 
I Ids jirotection only during military oc(‘upaliou of enemy 
IcTritory. Slujuld a liattle bo waged around an historical 
monument on o])en ground, should a church, a school, or 
a museum he dc^ieiided and attacked during military 
operations. tlu\se otluTuise jirotected olijects may be 
damaged or dt'slroyed inifler the sarm* comlition^i as other 
('nemy projHuty,- 

§ 154. 'Fhe quf‘stion inu'-t also lu* eonsiih^rcd whfdher, and General 
under \\hat eonditions, gtaieral devastation of a loc* aty, be 
it a town oi‘ a larger jiart of enemy territory, is permitted. 

'Then' eannot be the Nlighfest doubt that ^ueli d(n\astation 
is, as a rule, an.>wlulely prohibited, and only in exceptional 
eases permitted when, to use the words of Article 23 (j) 
of the Hagiu' K(*gulations. it In ‘ im}H‘ratively demanded by 
the n<‘(‘essities of w’ar/^ It is impossilile to define once for 
all the eircumstanees which make g( .leral d(‘vastation 
necessary, sine(‘ everything dej>ends upon tlie merits of the 
sjieeial case. But the fact that licneial <l( \astatioji can 
be lawful must b(‘ admitted. It for instance, lawful in 
ease of a levy (>n masse on already occujiieil territory, when 
self-pn'servation obliges a belligerent t(. osort to im* most 
severe nu'asures. It is also lawful wlam. after the vhfeat 
^)f his main forces and oeeupatiou of his territory, an enemy 
disjM'rses his remaining forces into small bands which carry 
on guerilla tactics and receive food and information, so that 

* At'oordnig to OroliuM c. fi, Aj,o/ / A/t ?. .i (oTiiinn oon- 

§§2 ami a), of Mvtul m IIUT t»\ tlir 1 lonoh Military 

loinlmtom'H, » hun ho«<, .uid llu‘ liko TnlHin.il at Metz lor wilhil dainjigo to 

H not proin))i((nl hv tho I aM of •* "<n' memorial aiui the -^tatuo <>f 

Nations, althoiigli he s^lrongly ad- doan of Aie ; U r/r i lUporU, 

vises (ill. e 12. ’»-7) that they U (lOUl). p. to 

slioiild he sp.ire(i, im]es.s their pre- ® Foi application of and um\ letD n 
servation is dnmierous t(i the intcreHUs under thi'' ot one Sznbado^ I \ k 

of the invader. French Milii y 'rrihunal m UHli s<x> 

a See further hidow. laS. Ami M ^ 0 {\\m\ p. 59. 

see the aitu les hy Fhaile-, de Visscher “1 

referred to above in § 112. S(*e also decided in 1047 hy a French 

thriUii uf( ft noziouale btllh'o Military Tnhunal: i5m/ , 8 (1949), 

(1049), pp. 173-217, i^See also the ease p* 
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there is no hope of ending the war except by gem'ral 
devastation wiiicli cuts oflf supplies of cveiy kind from the 
guerilla bands. But it must be st>eciaJly observed that 
general devasfatit)n is only justified by imjierative neei'ssity, 
and by the foot that there is no fjetter and less severe w uy 
open to a beIlig<Tent.^ Theie was. forexainple, no iini)erative 
neec.s.sity ju.stifying the general devastation by the (Jernian 
armies of the Somme area of France in the spring of IU17 
during the First World War. or of the country through 
which they wore rolled hack in the following autumn.* 

Be that a.s it may, whenever a ladligerent resorts to geiu'ral 
dev'astation, he ought, if possible, to make .some provisioTi 
for the unfortunate peaceful population of the devast.Ucil 
tract of territory. It would, be more humane to take them 
away into captivity rather than let them perish on tla- sjtof . 
In assessing the guilt of Jodi, the Clerman ('hief of .Stall' in 
the Second World War, the Diternational Military 'rrilumal 
took into coiusideration the fact that he had ordered the 
evacuation of all persoms and the burning of thi'ir houses in 
certain provinces of Norway. Thirty thoirsand houses were 
stated to have lieen damaged in pursuance of the order. 
The Tribunal al.«o treated as a war erime tlie fa. t that Jodi 
signed an order aeoording to wliioh any offer to siiri-eiuler 
Moscow or Leningrad would not he in eejited. and that the.se 
cities ought to be completely de.>troyed. In Artieh* f> of tlie 
Charter of tho International Military 'rribunal ‘ wanton 
destruction of cities, town^ or villages, or dfwastation not 
justified by military necessity,’ ^ jigured in lhf‘ eniinuu-ation 

* See Half § 186, who gives %n nure rir»‘umvrani 1 1 nf tli* ^ , niniMinvi 

» good iiiurve> uf the tiottrine and tif gtntral flevnstatiuri jri RuH8ia 
practice of general dera«tat ion from nnkrt ti In the at ( imed liave 

Urotine down to the Ijeginning of the fmm* within the r»rhit mditfiry 
nineteenth centr ry. See also iSjiaight, iKHo-^ity Article 

Land, pp- 125*1.'?9. ({/). The (’ourt Raid : ‘ l)Vff ndanta 

* See FauchiiJe, UHacualion in thw raf.*e were m luunj ipstnncf * in 

terriloires nccup^Ji par VAllernagne ictreat iiii<ler ardnmw omditjuiin 
dans U Sofd df la Francs (1917); wherem tteir (Moiunand-^ were in 
and in R,0,, 24 ^1917), pp, 317*336, ac-nous ddnijer of being cut idT, Under 
and Garner, i. §§ 206-213. See alao »iich circuin«tancf*«, a (soimnmixlcr 
^bove, i 150, must neccR^^irilv in/tke deci- 

* In tho Ihgh Command Trial Hionu to mef t thV pnrticuh«- litoation 
(Wdhdm von Leeb aiui Others) tho of hiH commnnd. A greHit deal of 
UnitiMl States Military Tribunal at latitude miint ncrorded to him 
Ntuhemberg held* in 1948, that, in the under Ruch cinMunatancoe. What 
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of war crimes siibniittcd to the jurisdiction of the Tribunal. 

Ihe practice^ resorted to (luring the South African War, of 
housing the victims ol devavstation in concentration camps, 
must be apj)rov(‘d. The* purpose.* of war may even oblige 
a belligerent to confine a population forcibly ^ in con- 
centration camps. 

IX 

ASSAULT, SIKGE, AND BOMBARDMENT 

Vattel, iii. 169*170 — Ffall, § 186- -I^wreiicc, § 204- -Westlake, li. pp. 87- 
89--M«K)P‘, VII. § 1112- -llallerk, li. pp. 74, 82, 213- -Hernhey. No, 382— 
laylor, §§483-485 -jJlunl'st’hli, §§.*>52-5546 -Hejfter, § 125 - Miedcr in 
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T'auiliille, §§ K)9.'1*1099 (])- -I>e?pagnet, Noa. 52s-5.’15 - IVaflier-F'oder^, 

VI. Nua. 2779-278(»~ - ItiMcr, ii. pp. 2S4-28S- Nss, lii pp. 148-lCO — Calvo, 
i\. §§ -FK.re, m Nos. 1:122 .iiid No-. 1524-1529- - 

LoiigiiPt, §§.>8-50 MengTihar, iii“. pp. 270-284- -Suarez, §§ 3656 

--Batsc'hek, ]». 19 -Keitli’a Wheaton, pp. 761-7f)4~e;emni<i. ]>p. 309-315 — 

Uolin, §§ 365 378 - MerigTihae-lArnonon. i. pp. 194-228 — Hyde, li. §§ 655- 
656 Pillet, pp. 1(0-112 — Zorn, pp. 161-174- -BoUaiul, liar. Nos. 80-83 
BordMoll, pp. 286-288- Meurer, §§ 32-34 -Spaight. Land, pp. 157-201 
Oanier, j. §§269-272'- Knegsbravch, pp. 18-22-- Land Warfare, §§ 117- 
13S Kolin .laecpienn iiH in R.I., 2 (1870), pp. 650, 671, 3 G87J), pp. 297* 

,307 h’anehille in 21 (1917), pp. 56-74, 

• 

§ !.■).■). Asciult, siege*, and bombardment arc in theun^clvcs, Legality 
s(‘veTally and jointly, pcrfendly legitimate* nu'ans of u^3;'fare.2|4>g^*^and 
Xtutlu'r boinlrardmcnt nor a^s^ult oyi the h;Lltlefi(*ld o •t\lsB^>ml>anl- 
spccial discussion, as they are* allowed imdeT the* same^^^'*"^' 
circunivstance's and ceriulitions as force in geuuTal. The only 

r«m.stitiitf> dr\fi>.tatinn lunond inili ’ Se<' .ibove, § 116(11.), and Hyde, 
lary neee.‘'‘<it\ in tins** ii.ioniis u. (i,ks. As legards de\a'^tiition 
ri'tjuire'i detvnlul priw^' of an opera dvinng the Soulh Afnean War, and 
Imnal and tai tio.'il n.ioiie. tVedonot the eoni'entration oanips instituted 
6‘el (hat in tins ( ti.s< the pnutf is ample in eouvequenee, see Beak, The After- 
totttstahlish the guilt (;f aiu defendant math of War {190(i), pp. * The 

heroin <*n tliiseharge’- II /;r ( 'o/a* ' //iWory of the li ar hi South 

Ufj^ori.x, 12 {1919). p. 93. 1 'r a .l/rira, v. pp. 252-254: Spajght, 

siinihu deci'^itin in the ease of V'Uhthn Land, pp. 306 310. 
and Oi/irfs, given in HUS h\ the 

rnitial .States Military Tribunal at ' The assorlion of some writers- 
Nurtnnherg, SCO i7dd.. 8(1919), pp. 66 hoo, for insta \ Billet, pp. 104-107, 

6i6 In tin- case the defemlant was and MtVignhae, iir*. p, 273 that 
eharged with the wanton jli'^struetion homhardniont i.s lawful oidy after an 
of private and pnhhe pro}>crty in the* unsueeesHful attempt by the lieAiegora 
Norwegian iimvinoe of Ki’mmnirk to starve the hesiegeil into surrender 
during the retn*at of the army com* is not bastnl upon a rt'oegniaed rule 
tnanilfnl by him. Nations. 
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question hew is under what eircumstanees assault and 
bombardment are aUowed outside th<' battl(*<ield. 'I’he 
answer is indireclly given by Article 2o of the Hague 
Kegulations, whew it is categorically enacted that ‘ the 
attack or bombardniont, by any means whatever, of towns, 
vdlagcs, habitations, or buildhigs, which are not defemh'd, 
is prohibited.' * This provi.sion involved a dccid('d advance 
in the view taken by International Law, for it was formerly 
as.sertcd b\ many writers® and military exjtcrts that, for 
certain reasons and pnrposc.s, undefended loc!ditic,s also 
might, in excejjtional eases, be bombarded ; but it is doubt 
fnl how far practice came up to the new .standard.'* It 
matters not, however, whether the d<>fended locality be 
fortified or not, .since an unfortified phic(‘ can be defended ; 
but under what circumstance!, a place is to b(' rt‘g<irded as 
defended i.s not always fret* from doubt.'* Xothiug prevents 
a belligerent who ha.s tiiken possession of an undefended 
fortified place from de.-,troying the fortifications by bom- 
bardment as well as by other means. 

The words ‘ by any means whatever ’ wcie aihlcd by the 
Second Hague Conference so as to cover l»omb.irdmcnt 
by aircraft. Nevertheless, it is maintained by -omc tliat, 
by analogy with bombardment by naval force-,.-’ Milvvay 
junctions, munition factories, and the like mav be bom- 
barded from the air tlioiigb .situated in undefended place-. 
All belligerents had reported to .Mich bombardmouts already 
in tlic cour.se of thi' Kir.st World War.** 

§ 156. Undefended towns, villages. babitation.s. or build- 
ings may not be assaulted’; lint when as,sault is lawful. 


^ Siege 16 not hcie Hpcciall> nicn- 
tion(*d, both becAaee no belligerent 
would dream of beaieging an un 
defended locality, and hec^auw* it 
would involve unjuatifiable violence 
against unarmed t amy i>er8onH, and 
would, therefore, be unlawful. 

* See, for iustanre, lAicxler in 
Hokundorg, 4, p. 451. 

• For details of tho infvny charges 
of bombarding imdefcnded places 
which tho belljgerents made against 
eaeh other in the First World War 
see Gamer* i* {§ 269470. 


* Sec HoHh, Thf Praft f'rwt/murs 
at Tht llwjuf (IWK)), p 152 Attord- 
ing t(» Land Warfart, § HMl, a local- 
itv ‘ may be dt'cntt'^l to be di^bndt'fi, 
d a rnihtftiy force !•< in o< pupation 
of, or mart lung tlinnigh S'te 
.Spsight, ^ir, p. 197, on the in- 
adequacy of lli(‘ ‘ dcfciH c‘ ' tdst, 

* See Iwlow. § 21.1, 

* Sec bcloiv, 2 1 \a, 2 1 tr. And h/v 
§ 2l7c5 as to atTiiil Iximbardmcnt in 
the Second World War. 

’ See above, § 165. 
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no fipecial rules of International Law exist wiili regard to 
the trunh' of carrying it out. Therefore, only the general 
rules respecting oflferice and defence apply. It is in particular 
not ^ necessary to give notice of an impending /issault to 
the autlionties of the locality, or to request them to sur- 
rend(‘r licfore an assault is made. Tliat an assault may, or 
may not, be pre( ed(‘d. or aeeompaniefl. fiy a bombardment, 
need hardly be inentiom‘d ; nor that, by z\rtielc 28 of the 
Hague it(‘guhitinnh, pillage of towns taloui by assault is 
expressly probiliited 

§ With reg«)r<l to tlie inode of carrying out siege 
without bowhardmiut, no spiiMal rules ot Inlernational Law* 
exist, and here too onh the general rules respecting offence 
and defence appl\. 1'iu'iefore, an aimed force b(*sieging 
a town may. loi instance cut oil tJie river which siijiplies 
drinking water to the besieged, but mu'^t not poison the 
river. Moriancr, no rule of law exists winch obliges a 
lie-'ieging ioH(' to allow all non-coiiibatauts, or even women, 
children, tlie aged, tlie *sick and wounded, or subjects of 
neutral Powci^, to leave the besieged kx. ility unmolested.^ 
F urthcr, should the commander of a besieged ])lace expel the 
non-combatants, in order to lessen the number of thojri* w^ho 
eonsuine his store of provisions, tlie besieging force need not 
allow thmn to pass tin ough its lines, but may dn\c them back. ^ 


* Thirt iiuu h( uiffiml from Articlr 
2(5 of tlu' Hague lU'guhOoiifl 

■ See AhotO, ji lie 

^ Such JH'imitvHIOM 1» K(Ul»ttHlUS 

granted ThuM m ISTU, duung the 
Fninto (lorman Wai, the (►♦rinan 
bcBiogeis of Strn*»h(mig as well as of 
Belfort allowed the women, I lie ohil 
dn*n, and tlie k to leave the 
befiiegod fortresses 

^ See jAitul Warfare f § I2l( Ihit 
diploniatu' en\(*vs of neutral Powcn 
may nut Ik* preventeil Irom leaving 
a ixuwged town h a tonsoquenco 
of thmr p\territoimht> . However, 
if they volunlanlv remain, may they 
elaim umontrolhvi communication 
with their home State by corre- 
Rpondence anrl courier** ? When 
Mr. VVaaliburno, the American iliplu* 


mat 1 C eiivov at Pins diin; g the 
siege of tluU utv in IS70 .jy the 
(•ernians, < lainuMi the right of sending 
thiough the (.mmin hi 's a nies 
sengir with dc^^)atehe8 to Ixmdon 
ill a He lied l>ag, Hmiuarek declared 
that he was ready to allow foieigi' 
diplomats in Pans to send a courier 
to llu ir home States once a week, but 
onl\ if their despatvhcd wc^ open 
and (lid not contain any remarks 
comenung the war. .Although the 
UniUMi States and other Powers 
protebUnl, Bismarfk did not alU*r 
hi8 decision. The w*hole questirn 
must b<MK as open : see Uolui- 
JatH|ueinyn8 m if.i., 2 (18711, pp, 
371-377 ; and above, toI. i. § 399, and 
Wharton, i. § 97. As to the position 
of neutral consuls in the sphere of 
militarv operations see Boufuieau in 
Ha;., fu (1933), pp 617.619. 
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BomUnl § 168. Borabarduient by land fon'ts was not generally 
considered prior to the First World War except in connection 
with assault or siege. But the experiences of that war, and 
in particular the new uses of aircraft ‘ aiul ioag-runge guns, 
have raised the question * how far biunbardraent is lawful 
when it is solely for destructive purposes, and is nut inUuided 
to be a prelude to oceujiation i>y armed forces. If, us is 
generally held, bombardment by aircraft within the theatre 
of oper.dioiis is lawful, even though there is no intention 
to occupy the bonibaixied area, similar bombardment by 
long-range guns vuailil appear to be legit iimite. However 
this may be, Artude 2ti of the Hague lU’gulatiuns eiiaets 
that the commander of the attacking forces, cxccjit in the 
case of an a.sN<iult, shall do all he cun to notily liis intension 
to resort to bombardment But it must lie cmpliasi.sed 
that a strict duty of notific<ition in all cases of bombardment 
is not thercliy imposed, for a eoiumandei only Iuks t<,i do 
nil he can to send notification. He cannot do it when tlic 
circumst.inces of the c<i.se pic\ci)t liim, or when the 
necc.s.silies of war demand an immediate liombaidmcnl. 
The purpose of notification is to enable private indi\ iduals 
withq^ the loe.dity to be bombarded to seek sln-ln‘r foi their 
persons and for their valuable peisiaial pio|)erty. 

Article 27 of the Hague Ibgul.itioiis enaet.s the lormei 
cu.stomary rule that all miessurv stops must be taken to 
spare, a« far ns {aissible, all buildings <levot( d to n ligion, art, 
science, and charity, and historu monuments,’* hospitals, 
and all other places where the sick and wounded aie col- 
lected. provided the.se buildings, plaee.s, and monuments aii' 
not u.sed at the same lime fur military purpoM’s. To enable 
the attacking force.s to sjtare them, they must be indicated 
by some siga-s, which must be previoudy iioUtied to the 

^ Ab to aerial viarfure nee Ik*1ow, lU'gulatioiis btlow) apflic'd by 
{f 2l4a>2l4^ ; pp. lOfi lo l;(Hii)>vniinrtit fjom tbc 

271; the same, 4tr Po\r^ and the air: Annual higni, 1027 (W 
(1930), and SluiiUki No 3M) 

m R.L (Geneva), 1924, pp. 40.6<i and * hille in HO , ^ (1017) 

151 >109. See alao the case «f ( nenra pp. 51i.70 

Brothers v, Germany, deckled w 1927 * Zueinmnn iii /.T , H) (1017) 
by l»mnan Mixed Arbitral pp. I 10, ( lemen, Auns/srkuh tm 

Tribunal, in whirb it uashrltl that the Jirieye (1910), anti ( h. de Viweher in 
obligation of Artirle 25 of the Hague Ji 3rd wr., Id (1935), pp. 25(1 270 
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attfioking forces, and must be visible from the far distance 
from which the besieging artillery carries out the bombard- 
ment. 

]Sio bombardment takes jilace without the sufferers 
accusing the attacking forces of neglecting the rule that such 
places must be spared. In practices whenever one belligerent 
accuses another of having intentionally bombarded a hospital, 
church, or similar building, the charge is always either 
denied with indignation or justified by the assertion that 
these sacH'd buildings have been used improjx^rly by the 
accuser.^ lf(j\vevcr thi*^ may be, no legal duty compels the 
attacking forces t<» restrict bombardment to fintificzitions 
o!ily On the contrary, destruction of private and public 
luiildingN through hombardrnent lias always been, and is 
still, eonsid»T^»d lawful, as it is one of the inean^ of impressing 
upon the autlioritics the advisaliility of surrender. Some 
writers - asserted Uiat bombardment of a town, in contra- 
distinction to Its fortilieations. is lu^ver lawful, or. at any 
rate, is lawful only when bombardment of the fortifications 
has not induct'd surrender. But this opinion doc.s not 
rejuTsent th<* a(*tual practice of belligerents. The Hague 
K(‘gulations did not adopt it. In tlie circumstances of 
modern wartare it is clearly ob.solete. 


X 

KSPIUXAUK AND WAR TREASON 
lu. o. 4, 5 IK. No. 3— \attol. iii §§ 179-182'' Hall. § 18S -U'efttlakf 


ii. pp. S9 91 LawfPiu'C, § 199 
ti.'JE ami in .t.,/., f) (1911), pp. 

* ThuH uIm'ti Frame* in ls70 roui- 
plaim**] that the during (lu* 

<d Fens, had dpljIxMMttdy bom- 
bardi'd tho hospiluh, the* C rm.anH 
u.5wertcd that it wan an accident. 
Furth(T, in iN7U. dnrin).; tlip sipge of 
StraalwMir^e^ when (ho tiermans boni 
banlcd tho oathodral. tJicy ju-tificil 
thoir ftotion by nnsortinjf that the 
French hail eatublirtht**! an nlwerva- 
tion post thereon. A^ain. in the 
Firnt Wtuld War, when the rfenruius 
shelled and desstroyed tlu* rathcslral 
of UheiiiiH and other «aeroNanrt 


Philhnioic, iii. J 9(>~’Ha!Jcck, i. pp. 627- 
I 603- -Taylor, §§ 49(b 492- -Wharton, 

rnlifi^'es, they again pleaded m justi- 
hodiioii that obseiNation |K>i*t8 had 
bi*en e^rtablislusl themu\. For <ietailN 
n’gaitling boiubanlrnent of places 
emuneratoil in Aiticle 27 during the 
Fir^t World W’nr '^<*e (iarner, i. 2S^>- 
2S9, and Spaight, Or. }ip. 269*271 

* See. for iintance, PilJet, pp. 104* 

107 ; BhintNchli, § 554o ; M^Tignlmc, 
iii». pp. 2S0-2S1. Vattel (iii. $ 169) 
does not den> the right to bombard 
the town, although he doea not re* 
eonimeiul it. 
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iii. 5 347 — Moon**, vii. J 1 132— Hftwhey, No. 333— 'Bluntiiwbli, §| 503-5CMl^ 
628 (H0— Luwiwm //oi/z^ciorjf, 4, pp, 481467- rUmiMjn. 
§ 176— PaiichjlK §§ 1100 (1) 1104 (2)- -PosfNigitet, Nu«. 536 5jf2 l^d»ef« 
Fodert\ VI. Novs. 2702-2763 lUv'm, ii. pp. 2S2-284 Nvb, iii, pp. 200 21 h 
-C alvo, IV. §§ 2111-2122- Fiore* m. Now. 1341, 1374-1370, ami CtMie, N<>». 
1492 1 197 u. § 116- Loiiguet, §5 63 75 - Mengnhae, in'*, pp. 2Ho- 

299 Koim. §§ 3hl.399 H)de, n. 077-078 KeithV WheaOm, pj>. 764. 
766 Pillet. pp. 97-100 -Zoni. pp. 174-195 UrtllHflivrt* PallhTi, pp. 214 249 
— Kun/, pp. 07-09 -Hollaiui, Mar, N«»a, 84-67 Bonhu'll, pp. 291-292 
Meurer, §§ 35-38- iSpaight. Laml^ pp. 202-215, 333-335- -8 j^night, ^lir, 
pp 290-317 - AiiKi, Takahrt.'flii, pp 185-194 Kntijithroueh, 

pp. 30 ,»1 - /.««</ IVarfnrt^ {§ 155-173 l-Viediimnn, Pie HfchtAhuje dtr 
Krurjd'tind^knfter und KnciP^pume (1892) ■ IVtouihet, J'e^pHomage el 
hi trahmn (1^9H) -Violle, I/ti^pionntup mihhiire ru iemp^ d* ^pierre (llH'M) 
— Adler, Ih* Spiotiei^e {OMX») Koutier, i'espwntm/je et In trahi^oh i w innpH 
de peiir et en iunp<* de (1915)” Hirt. />u <hUi fre*pwu(wijf (1937), 

eHj)eci»llv pp 263-275 Hrntwiih in the JtHtrml of tht St>c\et(f nf Votn 
pamtive Le'jtMalvnit N^-w Ser., 10 (19I0), pp, 243 249 M'Kmnev in the. 
Illinois [mk Jleneu", 12 (1918), pp. 59I-02S Ihivfer in // F, 27 tl950i 
pp. 235-26t> 

Twofold 8 159. War cannot be waetsl without all kin(l> of infor 

Character * ~ . . , 

mation al)Out the forces and tlic intentionv of the i iieiny, 

^and and about the character of th«‘ coantrj w'itlun tJie /one of 

TreoHoo. military o{>fTations. To obtain the lua’C’^sary information, 
it has always been considered lawful to (‘inploy spies, and 
also to make use of the treason of eiH‘my soldic^r* or pri\ate 
(»nemy subjects, wliether th(\y were bribed^ or olfcred the 
information voluntarily and gratuitously Arti(‘I(‘ *24 of the 
Hague Regulations emuded th(‘ old cu.^tomarv rule that the 
employment of methods necc'^^ary to obtain information 
about the ouomy ami the country Ls considered [KTini^sible. 
The fact, however, that these metluKls are lawful on the 
part of the bfdligerent who employs them (io<»s not j)rofeet 
from punisliment Mich indivitluafs as are engaged in procur- 
ing information. Although a belligerent acds lawfully in 
employing spies and traitors, the other belligerent, who 
punishes them, likewise acts lawfully. Indeed, esjiionage 
and war treason bear a twofold character, l^'or |>crsoijs 
committing a ’ts of efipionag(‘ or w%ar treason are -fia will 
be shown below considered war criminals and nfiay be 
punished, but the employment of sjiif^s and traitors is con- 
sidered lawful on the part of belligerents. 

* Some writera maintain, howevf^r, that it m not lawful to brib^ enemy 
ioikUera into espionage; «ee below, 1 162. * $ 255. 
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§ 160J EBPIONAGE AND WAR TREASON 

§ 160. Espionage munt not be confused, first, with Espionage 
scouting, or secondly, with despatch-bearing* According to 
Article 29 of the Hague Regulations, espionage is the act tion to 
of a soldier or other individual who chinde.^-tinely, or under 
fals(j j)retenees, seeks to obtain information concerning one Dea^tcb- 
bellig('rent in the zone of belligerent ojxu’ations with the *^**^®** 
intention of cominunioating it t<; the other belligerent*^ 
Therefore, soldiers not ii\ cltsgui.se. wJio ]>enetrate into the 
zorn* of operations of the eii(*fny. are not spies ^ They are 
scouts who enjoy all the privilegf-^ of rnembtu's of armed 
forces, and they imist, if captun-fl, be treated as j)risoners 
of war. Likewise, soldioiN (»r eivilians charged with the 
ileliverv of despatches for their own army or for that of the 
enemy, and carrying oiit their mission o]Haily. are not spie.s. 

And it maP^Ts not \vlieth<‘r deNpal(‘ii- bearers make iw of 
balloons, aircraft, or other means of rommimication.^ Thus, 
a soldier oi I’ivilian trying lo carry d(spal(’lics from a force 
besieged in a fortress to other forces of the l)clliger(*nt, 
whether making use of an air-vessel, or riding or walking 
at night, may not be treated as a spy. Un the other hand, 
spying eati well be carried out by despatch -Ixarcrs. or by 
))ersons in an air-vessel.^ The mere tact that a balloon or 
air-vessel is visible do<‘s not protect the ]>ersons using it 
from being tri'ated as spies ; since spying can be carried out 
under false prelem'cs (]uite as well as eiandestinel> . But 
special care must he tak<‘n really to prov(‘ the fact of espion- 
age in sueli eases, for an individual carrying despatches is 
priwa facie not a s})y, ajid must not be treated as a spy 
until proved lo be sueli.^ 


* For att intfrprotatjon of the 
phrano * in the zone of U'Uigorent 
operations’ ppo (intui v. 

Mclkmntd, Fed. 75t ; -biHiod 
Dujeat, 191»*1922. (’oee No. 298. 
whcTft Court held that the con- 
the First World War l»ni»^ht 
the p^^rt of New \«)rk within the held 
of operations. As-istin^ or faxounnyj; 
espionage, and knowingly concealing 
a spy. are, accortiing to a customary 
rule of luUTnational I.diw, acta pun- 
iabable aa though they were them- 
s<^Tea acta of cepionage; aetj Ijand 


Warfare, § 1 72. 

* See uIh>vc, § Sin. to coimuandos 

and airlHune foin On the stalUh of 
agents landi'd hv asrerafl m enemy 
territory for the purp^-ht- of obtaining 
information* lauMtn: deMruction, cto., 
see Spaight, .lii, pp. ITO-3U, 
l*ivt. §68, ^0. 

* Ar to aircraft and espionage 
see S|>iught, .lo, pp 2%-,‘U7. 

* See below, § 356 (4), concerning 
wireleflf) telegraphy. 

^ A remarkable case of conviction 
for espionage is that of Major Andr6 
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Punish- § 161. The HSJiai puni-shment for Hp.vinji is hanging nr 
shooting ; though Ioas severe punishtnents are, of course, 
«g®> udmissiblo, and are sometimes inflicted. How(‘vcr, accord- 
ing to Arth'le 30 of the Hague Kegulations. a spy may not 
be punislied without trial before a court-martial. In the 
course of the various war crimes trials afU'r the Second 
World War a number of j)eraj)ns wen^ convicted for ordering 
or taking part in the execution of allegt'd spies without trial.’ 
According to Article 31, a .spy who is not eapturt'd in the 
act, but rejoins the army to which he belongs and i'- subse- 
quently captured by the enemy, may not Ix' j)unislieil for 
hi.s previous espionage, hut must he treated as a piisoner 
of war.^ Hut Article 31 applies only to spies wlio belong to 
the armed forces of the enemy ; civilian'- who act as '^pii's. 

(8<?e HaUeck in AJ., 5 (11*11), p. p, Uivirr, n. p. 2K1 ; Huh-, 

r>9i), whir h occumsi III 1780 (luririj^ ii. §1)77 (n. 8 ), Uiiithrop 

the Aiueriran War of Sarj^t'nt's I tff oj Major Atuirf |\rw 

The Amencan (ionoral Aniohh who \t»rk, 1871) is For ah in- 

waa commandant of We-it Point, on «lrintj\e coHrrtion t»f luhnrMAfiori 
the North River, intended to deaert oomemiiiif rspioim^^f dnnr^^ tin' Fust 
the Americans and join the British World War -*<0 h 

forces. He ojicntti negt^tiations with amlrf^r^puwnatjc p(n>hnt In t/iorrr 
iSir Henry Clinton for (he purpose of monduiU from (ilerinan, 1 !):U), 

surrendering West Point, and Major ' f . 7 ., tlu- trml t»f II rr/‘» *• 

Andr^ was cominir»sionc<j by Sir /’(tie \nLu*i, 1 iri<ili It} tiu' 

Henry •(.'hiiton to make the final Biitish Military Court at Wuptwrtrd 

arrangements with ArnoM, Oji tha in I ‘Hn where I h^‘ Accus'd wcic f-vund 

night (d St-pteiulnT *21' Arnold ai.<! trudty of exreilting, without trial niui 

Andre nat fuit'^ul'' the Aiuernan and in nnrdting cirrinnst iiiees. four But 

British lines hut Andrt, attrr haunj? i^h women prisoners uho had been 

changed hi« uniform for pi UP. ' lothf-s. >ent to Fntnu in plain dollies to 

undertook to pasn the American linen assist British Imi-^'Ui ofiiterN .iltHchnl 

on hi.H return, furpishwl nith a to the French Rc’^istaTUc Movement, 

pisjiport under tin* name of John The} w'ere injer trsl witli a h tlml drug 

Anderson l»y (I'eneril Arnold He and i remafr d while still aln e II or 

was caught. (Oiuicted .i** n hp}, and (‘rtme.t lifpott*. r> (HMS), p. r>L 8 ec 

hanged. he was not srs-king alsf) thnl , p. 8 ‘), for the (luil, hv the 

mformation tluujgh Haller k, Utr .same court, of Km I Hark and f)thfT<t. 
cif , p. TifH, .is«erts (he eontrarv and vo| I (l!t4l»\ p .'15, for the 
Iw waa therefore not a spv AC { <»rfling Alwrln Inal l<y a British Militar} 

to Article 21 ) of the Hsgoie Rcgula- (Vuirt in Holland in P.)4o Tin* .Vu/;- 

tiona, and a eonviftion for capionage v'ftHr trial is reported in Jctail in 

would not, if auch a ease oenirred vol. fi (11)4!)) of tin War f'nmtM Trwh 

to-dav, justified. But it woiihl (piihlishrd hy William Hodg$). And 
Ih’ f»r>sail>Ie to ofivht for war nee l)elow%§ 1 72f>,ah to the provisions of 

treaAf»ft, for Aiulr/? wa» no doubt the (ieneva Convention of lit!) ectn* 

negotiating tn-aaon. Re that as it ceniing fair (rml for Kpix and 

mav, 0ef>rge III. eon.sidered Andre a salMiteiiru. 

martvT, and honours! his memory * For an ajipheation of tlwil prin- 
by granting a pension to his mother ciple see In rr Hirger, decided in H)48 

and a baronetcy to his brother. See by the French (Vmrt of (’aKsation : 

PhiUimore. hi. iilOO; Halleokr i. //eMcwadniVe, 194IK 1. p, 103. 
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and ar(‘ captun'd later, may he punished. No regard is paid 
to the status, rank, position, or motive of a spy. He may 
l»e a soldier or a eivilian, an ofliieer or a private. He may be 
billowing insiriH'tions of sujx'riors, or acting on his own 
initiative from patriotic motives.^ 

5 102, 8o-eall(‘d war tn^ason is a co!nprelipn.sive, and often War 
somewhat loosely used, term for a nundier of acts hostile 
to tli(‘ belligerent within whose lines they are caminiitted ^ ; 
it miiNt 1 h' distinguished from tnsoson pioperls^ eo-called, 
which can onh be (committed by persons owing alh^giance, 
allaut temporary, to the injured Stati* The latter ean be 
<‘oin milted by a nHurilxT of the armed bjiTOh or an ordinary 
siibj(‘et of a belligen‘nt. It is not easy to see how it can be 
committed by an inhabitant of oeeu])ied enemy tcuritorv, 

01 b\ a Y a neiitial State teinporarih staying there, 
rndouhtedi} tin* inhabitants of oeeupied territ<>ry must 
ob(*y the hnv enacted In* the oeeupant. In many respects 
that obligation doe.s n(»t dillei from that whi(‘li is at the basis 
of tlu' obedi(‘iU‘(* to the law of tiie Slate conceived avS rule 
of (*ondu(‘l liabitaially eidoret'd by an effeclhe authority.*^ 

But it differs from it inasmuch as, as repisatedly stated in 
fho (hmeva (Conventions of it is nut liasod on i duty 

of allegiama*. Tlu* latter eontinues to lie owed to the lawful 

^ A cB'^f iHpiuimgc, r»‘"m(irkalile »i«l oiT« *. i/iii'-t lit* 1 of AMtr 

on iinoujit ot the pc^itiuii of the '-retlt tUt j'^ion Jif tin s^pre 'Court 

Hp>. IS that of the Ainencfin t. apt^in of tin I lut' . S^nteh of .fuh >1. 1912, 

Nathan Hah. \slii«h oiturre*! in intln ^nf fi ur ( {h t paih Quitm 

177() \flrr the Aimmau fonts ii> i ‘U7 T S, 1; \J , 'M 

had \ntlidia\vii fioin l.onp Idand, p l.%2) and tlu loiuTnent «f 

Captain Hale leeiossnl nndei <li8 H\o . a>n/ , p and the ]iT» r itun* 

giiiHe, ami obtaiiuHl xalimhh nn n ftnn d to m t)ie noie tv) thI^ lasi in 

formation about tlie Kn^h-'h forv'ea 1941 l!»l2 

that had ooi upunl the islaiul Hm See !>f low m 2 m. 

he >\as oaiiRht hefon^ he eould rejoin ** It ispndmbl} a mistake KKiasume 
hiK arm\, ami A^as exevuted as a thit tlu basis oi the obeelieiieo 

hp\. The « ase of Major dak jpii and vl.mued b\ the tu’eupaiU la naked 

Captain Oki. A\hieh, thmij’h reporlid h>iv'e and no nu re. Cnle s the (uiu- 

na H eaee of espionajio, is leally i\ ptnt v. u\ rtasonabh eount on such 

ease of \^ar treanon, t\jll be dlS(nl!l^evl i)lK‘dH*me, it is uim^asonable to expect 

Iadov in § 220(0 ' For an uilerestinn him to e(* 1\ A>)th the obligation to 

disouasion of the ipiestion vluthei a piotect the inliabitants. The coriela* 

pilot carrying a spy can 1 k ' 1 eg vided as tion oi protection and oluniience is 

an a(eess«)ry and trrat<sl as sut h s<e imue than a legal formula. 8ccal>ove, 

Spinght, An. pp. § MS Auth n'garil to resi.stanee move 

For a (deal aihrmation of the aicaa mellt^ 
that Hpiea ire nnlHvfui vombatanth * Set* ladou’, § 172A. 
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sovereign. There is no objection to tl»c occupent enacting, 
within the iiinits of International f>aw and couhaJeialions 
of humanity, specific laws and regulations, however severe 
and numerous,^ intended to ensure th<‘ sitfety of its forces 
and the normal conduct of the administration of the terri- 
tory. But it seems impro|X‘r to subject the inhabitant.s «)f 
the occupied territory to the operation of a term which is 
of con.siderable elasticity and which is ba.sc(l on a non- 
existent duty of allt^giiuioe. The vague notion of ‘war 
treason ’ i.s calculated to encourage urbitr.\rincs.s and in- 
timidation on the part of the occupant. Moreover, it 
implies a degree of moral turpitude nuule even more con- 
spicuou.s by the froipient, thougli e^•<entia^v inaciMii-ite, 
de.signation of so-callwl war treason as a war etime. 

It was for a time controversial - whether a l>ollig(>rent ai'ts 
lawfully who brilx's a commander of an enemy fnitiess into 
.surrender, or bribes enemv officers for tlu* purjrosc of getting 
information, or does other acts of lliis nature.’ Such acts * 
are not now coasidererl illegal. 


lucit* § ! 62 «. The legitimaey, former h controversi.d,'’ of incitina 

Enemv^ enemy subjects to rise against the ttovei-nmcnf i»' power i.s 

Sobjert* now iTo longer disputed. During the First \\’oild War the 
to 

lUtielllon, 


' Onltn.iiKf' X«) 1, in 
by the Mihurv <J<>\*'rnin(iit m <*tf 
many iSuprmt" (’(unmnmbi s \r*M 
('tmtrtil), ‘in oplirt^f provulf 

for fhe Ht'cupitv t>f t)io AIIbmI 
and to ftitablnh publu ortlcr through 
out the territory orrupifd by them,’ 
the vanouB puni^halile < nin<’“4 
and ofFenrfB Tvrent} rategones ot 
acta were descnhr^l aa puni^Lthlo by 
tileath or iwtme other penally to bo Uid 
down by the Military (b>v#'rnmont. 
Another twelve eatogonoM of aots 
were made Hubjoct t(k a p('’nalt\ oth< r 
than death. So« Mthtnrtf fh*frumfnf 
(inzfiit, Om/tany, StaUn 

Juno 1» 194(5, p. 57 

* Rco Vattel, ui. § 18(i ; Hefftor, 
J 125 ; Taylor, j 490 ; Martcna, ii. 
{ 1 10 (8) ; j/mguet, 5 52 ; JVff'ngnhao, 
liK p. 289; VVealiake, n. p 83; 
Hyde, ii. 5 665. See also below, 
{ 164 . 

* In the Weizmeckfrim\,dmMm 


l*HO bv the (’iu?td Staffs \rilifHr\ 
Tribunal at N'uremliorg it wns held 
that the prvihibition t*» emp!<»v pris- 
oner! of v\ar in tonnettjon with war 
ojNintions dti^'s not iniponi uj>on (he 
Detaining Power lh( <lnt\ not to use 
the \oluntarv si'tmos meiudmg 
thoHe aniountiiig to tuawori of the 
piisoner of wai {TnmArnjtt o/ /Vo- 
p ‘inrtdD 

^ Sm* innii If ivfart*, § loS 
Seo, r If , JMh f, p 99 , Mirteris it 
p 2b9 , IhNpagnet, § 526 , Merignhae, 
111 p. 15u, Spaighf, fiitnrl, pp I16» 
loO, who dmtmguiHheh fvetw^en the 
meifement of trooph, whnh be regard* 
as fM'rrnisMible, and the im iletjnent of 
the eivilmn population , but «ee, for 
a d»f!er*n»t \ow, the wame *uthor’i> 
dir, pp. 308 :H0. ii, §526. 

S^je alao Uaf\ in Yalfi hfUrmU 
36 (1926 1927), pp 977-984, on 
fomenting of revolt liy the oectipying 
Pow er. 
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belligerents displayed vigorous activity in that direction.^ 
Since then, the increas(‘d possibility of disseminating pro- 
paganda by aircraft and, above all, the advent of broad- 
casting, have revealed the wide potentialities of this w’^eapon. 
Wliile, in the Second V\ urld War, botli sides ^ established 
regular wdreUsss services for s[>reading war news among 
both the enemy ami the neutrals, Ihe Allies resorted on a 
large H(‘ale to propaganda disseminated from aircraft as 
a means of ijulueing the population of Oermany to remove 
a ditdalorial regime which, it was asxcrted. was solely 
responsible for the war. Although this type of persuasion 
riui^^ Ihe dang(‘r i)f nlying to an undue eAt(‘nt on the view 
that the population of a country can in the long run be 
relieved of the rcs[>on‘^il)ility for the acts of its government,*^ 
no considfTations of law stand in the way of the <‘mploy- 
mont ot this means of hn^aking the resistance of the enemy. 
If the total anniliilation of the enemy as an independent 
iStati' js a legitimate aim of the war, there can l»e no objec- 
tion of a legal nature to activitie.s calculated to achieve the 
ohjec t of the war by a revolutionary (fvertiirow of the enemy 
governnif'nt. Sueh acts are legitimate on the part both of 
tlu‘ lu'lhgerc'nt government ami of the imlividuals cimrged 
with their execution. During the First World War the 
C'(‘ntral Powers occasionally asserted tlie right to piirish for 
liigh tu'Hson individual members of tlie aimed forces the 
enemy who drop|H‘d seditious leaflets from the air.* No 
such right is conferred hy International l^iw\ On the other 
liand, tlie (ieneva '(*i\ilians' Convention of 1949 contains 
provisions prohibiting tlie Occupying Powvr to permit 


’ lire* »Spaiuht, .Or, pp. 318-^142, on 
propaganda anoraft, and FaucInUe, 
No. nm (1).‘ 

® Gonnany, wniiK’what mrouMBt- 
ently, rna<^U*<l lu*avv jx^nallu^, not 
oxtdudmg the death p(MiaIty, for 
list-ening lo foreign hroadoast« or 
coinmunieating their content*. 

* * I'he men w lio form a state are 
not allowed to <ii^elaini their part in 
the offences alleged against it. . . . 
And this jm just. Whatever is done 
or commit ted by a state is done or 
committed by the men who are 
grouped in it, or at least the deed 


or the com mission is sanctioned hy 
them. The slate is not a self-acting 
machine ’ : Westlake, Collected Paptr$, 

p. 280 

‘ Seo Spaight, Air, pp. 318-342. 
Article 21 of the Hague Rules (see 
lielow, 2146) providefl as follows: 
‘ The nsp of airci'aft for tho purpf">He 
of dissenn ting propaganda shall 
not be treatcnl as nn lilcgitiniaie means 
of warfare. Meml>er8 of the crews of 
such aircraft must not be deprived 
of their rights as prisoners of war on 
tho charge that they have committed 
such an art.* 
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pressure or propaganda aiming at scouring voluntary en- 
listment of the population against Iho lawful sovereign.* 


XI 

BUSES 

Grotius, iii. c. I, §§ 6-18— Bvnkerahoek, Quaestiovrs Juris pvblu'i, i. v. I — 
Vattel, ni. §§ 177-178 —Hall, § 187— biu icnt'o, §207- Westlakf, ii. pp. 
7$#-81— Phillimorc, i\l § 94- -llalletk. i. pp. 622-627— Taylor, §488 
Mooro, vii. §1115 -Bluiiti«chlj, §§ 565 566- I leif ter, §125 Liiotler ni 
HoHzeiidnrJf, 1. pp. 457-461 — ITlmann. § 176- Faufliillo, §§ 1085*1089 
Despagnt‘t, Nos. 526-527 — PraOier-Fodrr^, vi. Nos. 2759 2761 I’lvior, 
ji. p. 261 — Nya, iii. pp. 2<4 2011 -Calvo, iv. §§ 2100-2110- Fion*. iii. Nos. 
1334-1339— Longuet, §§ 53-56 -Merignhac, lii'' pp. 263-266- Kulin, §§ 316, 
363, 364- -Mfrignhao-Lemonon, i. pp. 173 176 Hat^tohek, pp. 317-318 
Hydp, li. § 659 — Pilict, pp. ^^-^l—Krugshrut/f h, pp. 23 21- Holland, Ii7ir, 
Nos. 7S-79- Ikmlwcll, pp. 283, 286 - Meiircr, ii. pp. 151 152 Spaight, 
pp. J52-156- Sjwiight. *4tr, pp. HIO IhT Land Wnrfart, §§ 139-151 
.^hoedensMt k, />r } laggenmiMsbrauch im LaudWuift (1!»38) Hnxlnr in 
ItJ , 5 pj> 325-329 im AA . 20 i H*3n], pp. l'.»7 270 

VivlenUn*' J'dvs^t in in I */., 35 il94l), pp. 135 1 L*. 

§ 163. of war. or stratagems, are deceit eni|)loyed 

in the interest of military o{H‘rations for the )lllr|^y,^e of im-.- 
leadii^ the enemy. Suelt deceit is of great imporlaiiee in 
war, and, just as* belligerents are .illowed to em)il(»y all 
methods of obtaining information, so are tln-y and .Article 
24 of the Hague Kegulations contirms this allowed (o 
employ all sorts of ru-ses for the purjxise of <leeeiving the 
enemy. Very important objects can Ix' attained through 
ru.ses of war, such as, for instance, the surrender of a force, or 
of a fortress, the evacuation of territory licid by the enemy, 
the withdrawal from a. siege, t lie abandonment of an intended 
attack, and the like. But ru.ses of war are also employed, 
and are very often the decisive factor, fluring battles., 

§ 164. Of ruses there are so many kinds that it is ilnpos- 
sible exhaustix 'ly to enumerate - and classify them.,* But 
some iiustances ma\- ije given, it is Jiardly neeessury tf» 
mention the laying of ambushes and traps, the masking of 
military operations (by means of false marches or th« erec- 

* See bfliiw, J I72<i. a grest mimlsT of Jcgitiinate nwnn 

* See Land H tuSnre, ^ 144 , wherp am enuioerated. 
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tion of batteries and the like), the feigning of attacks or 
flights or withdrawals, the carrying out of a surprise, and 
other stratagems employed every day in war. But it Is 
ifnportant to know tliat, when useful, feigned signals and 
buglO'Calls may he ordered, the watchword of the ei\emy 
may be ust‘d, deceitful intelligence may be disseminated,' 
tlie signals and the bugle*calls of the enemy may b© mim- 
ieked ^ to mislead his forces. Even such acts ^ as bribery of 
enemy commanders and oflieials in liigh position, and secret 
se<lueiion of enemy soldiers to desertion and of enemy sub- 
jects to insuriection,^ are frequently committed, although 
many writers protest. As regauK tlu^ use (jf the national 
flag, the military ensigns, and llu* uniforms of th«* exiemy, 
theory and praetic(‘ are unanimous- in prohibiting such use 
during actual attack and defence, since the principle is 
eonsidoreii inviolalde that during actual lighting belligerent 
forces ought to b<‘ certain who is friend and wIjo is foe. 
But many writers maintain that, until the actual bghling 
begins, belligerent forc(‘s may, b\ way of stratagem, make 
use of these means of deception. Ai t icle (f) of the Hague 

Kegulati(uis does not ])rohibit their use without qualitica- 
tion, but only their nnpropir us<% thu.s loaAing the question 
what uses are proper and what are not. Those who 
have hitherto taught I ho admissibility of the use of these 
symbols outside actual lighting can correcll\ inaintah^ that 
tliis Article does not prohibit it/ 


* »Se(' the exaiiipUvi quotent b> 
IMactior Fmiere, w Xo. 2701 

^ Pradur Fmlerv, \i. Xu 2700. 

* The poij)t ha» ))een diMUsMsl 
al)o\ e in § 102. 

* Seo § 162 (ii ). 

‘ See, for mataiire. Hall. § 1S7 ; 
Hluntsohh, §507), Tailor. § ISS ; 
Cahu. le. No. 21U0 ; Pillel, j 05; 
Longnet, § 51. But tin* number of 
writers \iho conHidered it illegal to 
make us© of the enemy flag, ensigns, 
and uiuforniH, even before an actual 
altink, MaM iw'fure tlu First World 
W’ai iMH'onnng larger; see, for instance, 
LufMler in Uolizcrtslorff, iv. p. 158; 
M6rignhac, ni" p. 264 ; Pradicr- 
Kod6re, vi. No. 2700; Bonfila, No. 
1074 (see now Fiiuohille, § 1087); 


Krwj^brauch, p. 24 , Spai^lit, Land^ 
in* UM no. \aii‘ntiM JulM lu in 
-4 .C> ( 1041), pp 440. 441 See the 

tnal of (>//u SLnn* nnu timl (Mhtrs bv a 
Militarv (’ourt in the American Zone 
iiiCiermanv m 1047 w lu ic the aocuaed, 
membi'is ul the (lerman am >, were 
acquitted of the ihurge of fighting 
when wearing Anicncan uniformia : 
U (ij 0 ^1040), p. 00. 

Vs regariU tlu u>p ot the enemy flag b} 
men-<»f wai *501 l)clov\,§ 211. OnabuHi,^ 
of flag in a warfaie see (liabau m 
fUf Lnftfu'fU, Ml. n0*U), pp. 

74 #8. 

* Land Warfare^ § 152 , 

" W'hcn members* of armed force® 
wear the imiforma of prisoners or of 
the enemy dead, not for deceit but 
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Stwta- § 165. Stratag«'ms must b(* carofiilly (Uhtinguislicd from 
perfidy, since the former are allowed, wlieiTtw the tatk^r is 
tinctioB to prohibited. Halleck ' correctly formulates the distinction 
Pw^dj. laying down the principle that, whcru'\er a belligerent 
has expressly or tacitly engaged, and is therefore bound by 
a moral obligation, to siieak tlu* truth to an enemy, it w 
pi'rfidy to betray his confidence, becaii.se it constitutes a 
bri'ach of good faith.'* Thus a flag of truce, or the cross of 
the Geneva Convention, must never be used for a stratageui ; 
capitulations must be earned out to the letter , the feigning 
of surrender to lure the enemy into a tiap, the assassination 
of eiU'my commanders, soldicis, or heads of States, arc 
treacherous acts. On the other hand, stratagem may be 
met by stratagem, and a bidligcreiit cannot comjilaiu of 
the enemy who so deceives him. If, for instance, a sjiy of 
the enemy is bribed to give deceitful mtclligtme to bis 
employer, or if an officer, who is appro<icbed by the enem.\ 
and offered a bribe, accepts it feigningly but deeenes the 
briber and leads him to disastei, no peilidj is eommilted. 


XII 

OCCUPATION OF ENEMY TERRITORY 

Grotius, lu. c 0, J 4 -Vattol, ui. I97-2iH.l Hail, I6:i iGl 

II pp. 93 IlC- I.Awn‘ncf*, 170 179 Mime, pp 170 IS3 
pp 403 500 •T<i>lor, §§ 50vS 579— flembe), Nos, 3s7 4(Kl 

III 331 333 Moort. \ii ^5 1J43 1133 Bluntmhli, 330 331 
131-132 Lue<ior in JloUzendorf}, 1, pp 310 321 

fl. F Martens, u § 2»i0- UJlmaiin, 183 Ibl 
1393 (03) (05> jXtipagntl, No» 307 37S 


through bhortage itf dothing ami 
they alwayu wiU if nen^KHarj sutfa 
distinct alterations in the uniform 
ought to be made as Mill make U 
apparent to which side the soldiers 
conccmefl brdong (sea Land Warfaff^ 
i 154h Moreo\»T, if soldiers arc, 
through lack of clothing, obliged to 
wear civilian greatcoat'*, bata, and 
the like, care must Imp t'lketi that they 
wear a tixed distinctive emblem whn n 
marks thorn as soldiers, ‘»ince other 
wise they lose the privileges of 
membeni of aimed forces. (Hoe 


W 

iliLllnk, 11. 
W harton, 
Httfoi. 

K I liber, 2Cn 23n 

Faui lulh, 1 |3i» 1 173, 
Frfuiui loibn*. vii Non 2919 

\rti(l<‘ 1 of the liagin* ) 

During the Rti>H o .hipaniHO VVar cadi 
Ix'lligcroni rc|wriUtll> finnHid the 
other of UHing 1 luiiewe ckithing tor 
members of tbeir atiiud , then 
soldierH apparent I \ uerl* oliligtd 
thiongh latk of piojier duthiiiK 
temiH:>rani\ to use f garments 

Se<*, hoMcvei, Takahnnhi, 174 178 

^ I p, f»23 Hi‘e eominent bs 
Hpfught. dtr, pp llo-Htb 

* Hco [jami Warfare, |§ 139 142, 
146-160. 
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2«8b, 3019 302 m Nju. lii pp 222 251 anti 463 472- Riviei, ii pp 299 306 
<.ftlvo, tv fJ2l60 219« Kiore, til Not, 1454 1181, and Corfe. Nog 1540- 
Mart€n«» i 117 120- Longuct, §J 115 1 32 - Mu ignhar, lu* pp 

387 il5 Hytlp, u OSS 702 LiKit, § 65 Simrt/, l^§ 387 400 </rurhagA, 

851) 803 —Hackwoith, VI pp 185 4 14 Gcmind, pp 346 358- Balladore 
J^tillien, pp 325 360 Kihi/» pp 88 101 Roliij, 432 482 Mengnhac 
Umorion. 1 pp 341404 >trupp, Wnrt.w 1541(^5 § 61 — PiJlet, 

pp 237 250 Zorn, pp 211243 Oarn^r, ii 303 4i0 Krte{fshrauch, 

pp 45 50- llnlland, ji (;r» Noa 102 1 06, an<i I aturf% pp .354 360- 

Koith’s WhoatfJn, pp 778 70S Boniudi, pp J12 130 -Meurer, ii 
45 56 Sj>aiglit, Land^ pp 120.180- J and \\ tirfare 340404— 
Wrtxel, / arw/f d \nuismn H la pfjpulattnn \1S74) I ittn, L\jcmpazion€ 
rnditaire {iHSi) Loniiig, Iju lirunltun^f ffetu ral Oouternerrufnls %m 
/ hiM8 (1874), and in /» / , (lS72), p 622, \ ^1871) p 69- -Bernier, Dt 

I LKCujtatpm imliiartr en tttnp8 dk gutrre ClHSt) i. orsi, L'ofcupazwne rntlt 
tan i/t tempo dt yytrra e U nla^i >nt tnUrna wnah ile lu dfrvnno (2nd ed , 
l8S6) Bri'V, l>e Von npaiwn tnihlant en Umps ru gverre^ V (1891) — 
Mngoi II, Lau of ( a tl Goternti mi unner Military Oicupatw?\ (2iid e<l , 1900) 
I/Cirriut, De la naivrr de I tttcu ; alt' n d< quern ( 1 00 i) D( bf rpe, Lssat sur 
U dn tlorwfmfyit de I jcrupatio/i en drr it inUiTiat'onal ilOOl) -Sichel-, Jjte 
I rutffn'^cke lUAetzunj ftindlxchen ^taatsne^l irtfA -NoT^acki, iMe 

Luenhnhnen im Kruqe (1006), pp 7S 00 ( onritr 1 he I)f\dop7i\eni of 
HiVtiqerent OccHpatun {VJ\2} Mtiinr Du i lk^rr^rkiJ%che ^kllung der um 
}etn I hi Htzten (j*hute (1015) ter»*und nquu^ tion^ eu mahire de drott 
t flier nation n1 pnbl r(l017) I^hand, I ^nvaWi4n^i3^/vi^»^(19Ib){in Fostgabe 
tiir u»t > M iM 1 ) Ml rl 1 D^^rufu hJn t t /(HirMi-iVi dm) (BUT) 
\\9, Voceupaiion de qiierre (1010) H(\mann, Das Hesetzungsrechi 
(1020) Ho\land, D\e fhiht^^tcUunq dir llhninnde (1023), pp 

3 11 lOeffer, Haager I andkrtegvirdnnnq uni da*' Ini'etston^grbut (^127)- 
fiibbirifild I he hd^itah till lit I lu f full j u i ^ ^ r ipation 
(1042) Ia inkm, 1 ji« Rule u, (h upnd h niupt (1011) \tdo\ati, Du tto 
7 tf nta tonal h Uu >(l04(j) pp H 172 Dons Vpy>r 1 Itribtr ^ elopment 
i/ the I lit if Relit pu it (firupaii a /V6 .* /O// (iOls) \ hlci, olhr 
nrhih he ^thut /< r hn iRtfui / u » hff>ti Rn (julutH (pqrn Ma nahm^ 
hr Olkiipati If uht (1070) ('ip i Mi / f^rtuja^ tel dinttn dfr 

junra (1040) Me \ in, pp Do Js 1 16 bn 1 uoiiomMW ni h I ^ 2 (1870), 
p 666 lnl3ll’^71) p UI SlH r s »nilo in / I S(lOll), pp 581 60S 
( \l n]if>\\4ki in / / , 26 (1016) pp <27 47^ ()p|Knhum in la / Quarttilq 
Ri U(1017) pp 2(»6 2 n 6 lud 163 170 dc \ Hsi her, , 34 (lOlS), 
pp 72 Sl BmtN>uh in R 1 , lo2u 1021. pji 1 lo 14S Lcmmg m Z 7 , 2S 
(1019 102(6 pp 2s7 105 ('olb'v in Gnbimhia lau Rttuu^ 2% (1023), 
pp 004 922. and ifni , 26 {1026} jp 146 170 Bnt\ in hale fan JournaR 
l6 (1021) 1027) pp 96()<s4 MaulTuiberg in / » I 2 (BHl). pp S6 llO 
Brml in o U ^ 21 (1041), pp 14> 1(>7 MtXiir in i an QuaiUrly 
Rn iu, 57 (BUI) pp 33 71 Kraim m Michigan lau Rnun^ <3 (10i4), 
pp 7n7(»o Sinisci Hill m innuairt Sin^ if Drott InttrmttonaR I 
(BU4), pp 58 123 -.Inmu'^ou m Juf^dtral lUmu, 37 (1945), pp 6 17 
f nirinan in Mnnu^iola Lau futteu, 34 (BUS), pp IB* 348 UberUiuri in 
// Font Vadano^ Nn 11 (1040), pp 1 30 (on (puotions of pnvato interna 
t lonal la Vi m rolatnm to the la^ of belligerent ocoujMition) Fraleigh in Cornell 
Lan QnarUrly, 35 (1049), pp 80 dt seq -Morgenatern m RA\, 28 (1951). 
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OeeupA § 166 . If a belligerent ancoeeds in occnpying the whole» 
or even a part, of enemy territory, he has reali^^ed a very 

Warfare important ann of warfartv He can now not only ust' the 
resources of the enemy country for military purpost's, but 
can also keep it for the lime being as a pledge of his military 
success, and thereby impress upon the enemy t lit* iK'cessity 
of submitting to terms of peace. In regard to fX'cupation, 
rnternational Law res|)('cting warfan' has progn's^ixi mon* 
than in any other department. In former times, enemy 
territory wcupied by a belligerent was in every [>oint eon 
sidered his State property, so that he could do ubal he liked 
with it and its inhabitants He eould d(‘vasta((‘ the eountry 
with tire and sword, appropriate all public and privair* 
projK'rty thenun, and kill the inhaliilants, or take tiuun 
away into ea|>tivit y, or m<ike them take an oath of alh gian(x\ 
He eonld, even before the war was deei(h‘d, and lu^ oej upa- 
tion was definitive, dispose of the territory liy ((‘dmg il to 
a third State ; an instancis of tlii.s hajiprned during the 
Northern War (1700-1718). when in 1715 Denmark sold the 
occupied Swedish Uuritories of Hreinen and Verdin to 
Hanover. Thai an oeeupant could forei* the inhabitants of 
the (K'cupied terrilorj' to serve in Ins own army, and to light 
against their legitiinati* sovereign, was imliibitable. 'riius, 
during the Seven Years’ War, Fr(*deruk ll. of Piihsui 
repeatedly made forcible levies of thoU''ands ot reiTints in 
Saxony, which he had (a-impied 
During l!ie second half (»f the eighteenlh century things 
gradually began to underjro a change. That tlie distinction 
l>etw'eeu mere temjiorarv military occupation of territory, 
and real aequi.sition of territory through eompu'st and sub- 
jugation, became more and more ap])arent, is sliowu liy the 
fact that Vutei ^ drew attention to it However, it was 
not till long after the Napoleonic wars that, during the nine- 
teenth century, the consequences of this dislinetiofi were 
carried to their full extent by the theory and practice of 
Inteniational Law.^ The first writw who deduced ihe full 

* hi, 5 197. ’ of Nweden, AI<*xan<ler I. of Hu««ia 

* 8o late lU) JHOS, after the Kta»lan made the inhabitania Ukc an oath 

troerpa had nalitan'ly occupied Fm« of allegiance (see Martens, jY.W., 1, 

food w'hlnh at that lime a part p. 9), although tt waa only by Article 4 
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consoqueaoea of the distinction between mere military occu- 
pation and real acquisition of territory was Heflftcr in his 
treatise Das europ<xi%he Volkerrecht der Oegenwart} which 
appeared in 1844. But it took the whole of the nineteenth 
century to develop the rules regarding occupation which 
are now universally recognised, and in many respects have 
been enaet(Ml by .Articles 42-5f) of the Hague Regulations. 
Th(‘ exfMTience of the Second orld War showed that these 
Rules w(jre inc'oniplete in some respects. They were supple- 
mented and ox])anded in the (Jeneva (Vmvention of 1949 
ndating to th<' ynoteclion of the civilian po]>ulation in time 
of war.^ 

In so far as the Hague Regulations touch uj)on the treat- 
ment of t>li(‘ persojis and pioperty of tin* inhalutants of occu- 
pied territory, and propt'rty situated thereon, they have 
already b cii . sU^^idered * What concerns us here is the sum 
of the rights and duties of the occupying belligerent in rela- 
tion to his p(»Iitieal administration nf tlie territory, and to his 
]K)liti<'al authority over its inhabitants.* The principle 
ujiderlying these modern rules is that, although tlie occupant 
in no wise accpiires soveieignty over such territory through 
the more fact of liavijig occupied it,''* he actually (‘xercises for 


of the Poticc Trcvity of Frf**lciilv> 
hamni (8ts‘ Mrirlrns, ,V.W . 1, p ID) 
of jSoptemlHT 17, 1800, that vSweden 
cedt‘il Finland to KusMa ; and bo 
late fth lsl4, in the case of The 
Ft^iina (1 Ood. 4fi0), Sir William 
Scott Btill assorteil tli<’ \iilKlity of 
the pnmnplo of the cominon lav 
* that a conquerctl iountr> fonn.s im- 
mediately jwrt of the Do- 

ramionB ' alluding to the fa» t that 
the island of Guadeloupe, taken from 
the Fionch in IS 10, vas, hefoie tht‘ 
eonelnsion of peace, ceded hv Cireat 
Britain to Svetlen by Article 5 of 
the Treaty of Stockholm o' March 
,3, 1813. But It would seem that 
Swe<len never took possession of it. 
At any rate, the Treaty of London 
of August 13, 1814, she coneeiiteil 
to )ta reatituiion to France, Great 
Britain paying her twenty-four million 
franca aa compeiiHatiou. 

^ S 131. 

* Sec IhjIow, § 1726. 

VOL, 11. 


® See alnive, §§ 107-154. 

^ 'rhe Hague RcgiihitioiiB (.Vrtielea 
42 50). 

^ See (/LuofffOfi Ihbt A ^ 'rotion, 
Annviil IhQpfit, n>25 )‘)20, . «e No. 
3lH> 'fhe HI me applies to temtoiies 
oceupieil h^ virtue of an armistice 
agreement • nee Kemtny v Yugoslav 
State ( Hin.gannn-Yugosla\ .Mixed 
Arbitral Tribunal), i/m/., 1D27-1928, 
t'ase No. 374 ; IM Verrhto v, t^onino 
(t^’mirt of Appeal of Milan), 
1910-1922, (a.se No. 320; but see, 
having regard to the diBBulution of 
Austrui-Hungarv. t^alatioio v. Senes 
t Italian Court of Caasation), lAid., 
('.ase No, 319. See abo Hevland in 
Strupp, ni. pp. 315 322. For 

an application of the principle that 
oceupu'tl I "itory dwB not cease to he 
part of the territory of the in>aded 
belligerent aee A’flouw and Others v. 
The Government of French Africa 
(decided by the French Court of 
Caaaation), AtiTitial Digest, 1919-1922, 


2 B 
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tfie time being UJiJitary Authority over it. ‘ As he thereby 
prevents the legitimate sovereign from exercising his 
authority, and (‘laims obedience for himself from th(' inhabit- 
ants, he nnist administer the country, not only in the interest 
of his own military advantage, l)ut also, at any rate so far 
}i8 possible, for the public benefit of the inhabitant.s. Thus 
Inteniational Law not only gives rights to an oeeiipant, but 
also imposes duties upon him.^ 

Occup*. § 167. .Since an occupant, although liL power is mi'ndy 
military, Inus certain right.s and duties, the first (pie.sti(»n is, 
when, and under what eireumstanees, a territory must be 
considere<l occupied. 

Now, it is certain that mere invasion is not oceu])atiou. 
Invasion is the marching or riding of troops or the Hyuig 
of military aircraft— into enemy country. Occupation is 
invasion plus taking possession of enemy coinitrj for the 
purpose of holding it, at any raU' temiiorarily. 'J’lic dift'cr- 
ence betw'cen mere inva.sion and occupation becomes 
apparent from tlie fact that an occupant sets up sonu' kind 
of administration, whereas the more invadi'r d<M-s not. A 
small belligerent force can raid enemy territory witliout 


Case XOv 312 ; (V/inmune of Bdi'shorod 
Case (tlefidetl by the ilunganaii 
Supreme Courts 310. 

It has even U^en held that the !aas 
enacUKl by the lav^lul dovereign during 
the occupation are binding in the 
occupied territory, KuUaras fiaUs 
Case (a Latvian faw), ihut., (’ase 
No. 321. But Belgian courts ha\e 
held that such new lavs cnact4*d hy 
the lawful sovereign with the inten* 
tion to mjuro the occupant lire not 
hiuchng upon the inhabitants as a 
matter of their own municipal law: 
see IM A'wwf v. Ik Nma!. 
tbtd.. Case No. 311. Bui this 
exception, again, do<‘8 not apply to 
activities of a reasonable or singular 
nature : see the Kauhltn Cme { Belgian 
Court of ( ‘assation Ca«wj No. 323. 

‘ See the rase HocM des Qums de 
Smyrna v. Greek OorernmenU Annual 
Digest, 1929-1930, fW No. 291. 
decided in 1929 by a special tnbunaL 
on the queation ta to how far the 
occupnt 0ijccfi4*ds to certain righto 
of the lawful sovetreign. See also 


KG., 37 (iSKhi). p XiX 
* Iho ptiiiriplis rrlatiiig to 'Kiupa 
tuin of ffumy terntor^ ha^t‘ in a 
nuuibcr (asfs be« ii hrhi appluii))le 
to twntor) proMhionally otciipieti 
b} \irtue of thr Trc'rtty id IVa<o: 
•wee Auditeur \tUitaiH' v Hnnhatdl 
mid Othr^ (’ourt of tlie 

Jh'Igiau Ainu of 0( cupitnui), /Innuaf 
1923*1024, laM< No. 239, and 
In IV Hth\ev*-M and (It mtns itlu i^arne 
f’ouit), thid., (Vise Xt» 210; KlfHte 
land Orcuptitum {JunsdiHion) Ca>ie 
((lerrnan Iteirhs^feruhl), ibid., 1910- 
1922, ( 'ase No. \«t to ot cupation 
by Mitm* of an nrmnUne agreement 
see Ferrari in Htnsta, iO (1927), 
pp. Mil) rtod I'Vih hcafrld, 7 /ir 
I filernnhonal Kfonatnn of lUlth 
tf*^rehl (krufiatmn (19|2), p|. 10S-12H. 
And, grmr.illv, on orjujiution liy 
forer of foreign ferntoiy 6i time of 
}>eare'iei‘('.UH^di(‘n, dnd , pt».3l7'3o3. 
Hoc also Fraenkel, Mihtnnj Vccupuhon 
and the Huh of La^e. OecupaUon 
Qmxmmnt \n the Hhinelmd, 19JS' 
2923 (1944). 
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establishing any administration, quickly rush on to some 
place in the inttTior for the jnjrposo of reconnoitring, destroy- 
ing a bridge? or depot of munitioiis and provisions, and the 
like, and quickly withdraw after having realised its purpose.^ 
However this may be, as a rule occupation will be coineid- 
vni with iiivasifui. Tiie troops march into a district, and 
the moment tliey get into a village or town — unless they are 
actually lighting their way -tliey take possession of the 
municipal offices, the post office, the police stations, and the 
like, and assert their authority there. From the military 
point of view , such villages and lowms are then ‘ occupied/ 
Article 42 (if tlie Hague Regulations enacts that territory is 
considered o<‘oijpied \vh<‘n it is actually placed under the 
authority of the hostile army, and that such CAr*upatioii 
applicvS only to the territory where that authority estab- 
lished and in a position t<» assert itself.® This dc'finitioii is 
not at all pr<'(*ise, but it is as pre(*ise as a l(‘gal definition of 
a fact such as occupation can be. Wluui the k^gitiinate 
sovereign is pn^v’ented from exercising liis powers, and the 
occupant, being able to assert his authority, actually estab- 
lishes an administration ov(»r a territory, it matters not 
wilh what iiusans, and in what w^ays, his autlmrity is exer- 
cised. For instance, wiien in the centre of a terfitory 
a large force is established, from wliich flying columns 
are constantly sent round the territory, it indeed 
effectively (jccupk^d, pro\’ided that there are no cixemy 
forces present, and these columns can really keep it under 
control.^ The conditions vary with tliOv^^e of th*^ country 
concerned. When a vast country is thinly populated, a 
smaller force is necessary to occupy it, and a smaller 
number of ctuitres need be garrisoned, than in the case of 
a thickly populated country/ 


' Sf»o Lami Warfaret § 343. 

• Ab to the relation of air forces 
to oc<*upation see Spaight, .4ir, pp. 
307-371. 

* This IB not 80 -oallod conMructtvi 
occupation, but ib itmlly effniivt 
occupation An occupation is con- 
structive only if an invader declares 
districts as occupied over which ho 
does not actually exercise control — 


for instance, when ho actually 
occupies only the capital of a large 
province, j-vt proclaims that ho has 
thereby occupied the whole of the 
province, 'though he does not taka 
an^\ steps to (‘wrci'^c t ontrol over it. 
Sct» McNair, pp. .322-3,32. 

* 3'hns, the occupation of the 
former Orange Free State and the 
former South African Republic be- 
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Ocoap*- § 168. Occupation comes to an end wiieu an occupant 
withdraws from a territory, or is driven out of it. Thus, 
occupation remains only over a limited area of a territory 
if the foroe.s in occupation are drawn into a fortress on that 
territory and are there bt*sieged by the retiu'uing enemy, 
or if the occupant concentrates his foree.s in a certain place 
on the tenitory, withdrawing before the returning enemy. 
But occupation iloes not cease becausi' the occupant, after 
having disarmed the inhabitants, and having made arrange- 
ments foi the adniiniatration of the country, is marclnng 
on to overtake the retreating enemy, h'.iving only com- 
paratively few soldiers behind. 

Right* § 169. As the occupant actually exercises authority, and 
^ Wovermnent is prevented trom exereisitig 

general its authority,^ the occupant acquire.s a temporary right of 
administration over the territory and its inhabitants ; and 
all legitimate * step.s he take.'* in the exercise of tiiis right 


came efllf'ctive in IlK)] some time 
after their tUinexation by (Jreat 
Britain and the degeneration of 
orflinar> war into guerilla al- 
though there ^ver(• oulj about 250,000 
Bntish soldicrii to keep up f he oa ujm* 
tion of*a territory of about 50U.0UO 
s<iaare inilea The facU that all the 
towna and all the lineti pf comniuni 
cation ^ere in the handsi, and under 
the administration, of the Britiah 
army, that the inhabitants of smaller 
places were taken awa) into concen- 
tration camps, that the enemv forties 
were either in captivity or dispersed 
into comparativei) Kitmll gnerilla 
bands, and, hrmlly, that wherever 
suo];^ bands tried to make an attack 
a sufEuent British force could within 
reasonable time make its appearain e, 
were quite suOir lent to assert Bntwh 
authority over that vast territory, 
although it was more than a year 
before peace was nnally established. 

It may well be doubted whether, 
when these tenitones were annexetl 
(see above, vol. i. 5 239), their occtipa- 
tion could be calbd efiective. The 
British Government ought not, there- 
fore, to have proclaimed their annexa- 
tion at such early dates. But there 
ought to be no doubt that the occu- 
pation became effective some time 


dftuwi'ud*^, in lilOl ,Su*, Inovi'vtT, 
Sir liionmK Ikinliv m (tu htw 
QuarUihj 21 p 3(i7, 

who asimiu th*‘ (onlr.irv. lUo 
IkIow, ^ Tunes' 

IhsUtnf of Ifo War in mth Afuoi 
(v p l!51) (stjniiti'- th mnnbir of 
IhxT li^ihUrs III Mu\ l'‘' IJ to h.i\o 
been .iL»«;ul arrnnl 

itTlMi ut'o »lw|wr«.cd into y \ii\ kirgc 
nuiiilxT of gurnJla band , ,in»l thi‘\ 
were in i j^ivat iiiunv oimc*' iim ii 
i\ho M*< iiunglv bid milnnUtid to flic 
British aiithonlMH but aftiniiirds 
hud l.ikcti u|> amis 'I In- unnvxu 
tion by Ituh, during tln^ Tut(o 
Ituliun War, of ’’(upoli and r\rt’nniui 
in NovciJibtT B*ll. uttH [ikruis*’ pro 
loatun' S<» lol i §23*2, mil iUpi 
sardi MimWlli in Hi, 2nd Mr, 15 
(HU3), pp 527 5U. But m-i' also 
TamlHim in the Jahrhu<h ti*i VoUir 
nchU, 1 (1913). pp 5^:1329. who 
asserts the conlruri Viid \o| i 
$ 239 iM to the annexation r»/itb\ hhiiiia 
bv Italy in 193h. 

' A« regaida the righln^ of the 
OMUpant of siK h neutral territory 
as has be. oine the theatre of war 
Hce abov^e, § 71. 

* See above, § 137, and below, 
1$ 279-284. 



437 


§ I69j OCCUPATION OF ENEMY TERRITOKY 


must be recognised by the legitimate Government after 
occupation has ceased. But as the right of an occupant in 
occupied territory is merely a right of administration, he 
may neither annex it, wliile the war continues, nor set it up 
as an independent State, nor divide it (as (Germany during 
the First World War divided Belgium into two adminis- 
trative districts for j)olitical purpos^*s. Moreover, the 
administration of the (Kjcupant is in no wise to be conn 
pared with ordinary administration, for it is distinctly and 
precisely military administration. In carrying it out the 
occupant is totally indepemdent of the constitution and the 
laws of the territr)ry, since occupation is an aim of warfare, 
and the maintenance and safety of his forces and the 
purpose of war. stand in the foreground of his interest, and 
must be promoted under all cireumhtaii(‘es and conditions. 
But, altlu ugl. as rc'ganh' the safety of his army and the 
purpose of war the occnipant is v ested w ith an almost absolute 
power, as he is not the sovereign of the territory he has no 
right to make changes in the laws/- or in the administration, 
other than those which arc temporarily ^ lU'ces^itated by his 
interest in the maintenance and safety of his army and the 
cealisatioii of the })urpose of war. On the contrary, he has 
the duty of admin i.stering tlu‘ country according to the 
existing laws and tlie existftig rules of administration , he 
must ensure public order and safety, nuwt resjavt lamily 
honour and Tights, individual lives, jirivate prop< rty, 
religious convictions and liberty.* It is clear that these 


* Garner, ii. § 372 

* See beloM, § 172 

* There la no d(»ul>t, therefore, that 

the ronveraion, by the tJerniana in 
oceiipatiou of Bel{;niiri during the 
Fust World \Var, ot the rnuersify 
of Ghent into a Flemish institution 
wna unlawful. See deMla in Garner, 
ii. §§ 370. For a German view 

as to the neecs-^ity of eoneiliating 
the Flemish population see Hal- 
sohek, p 331 

* See Article 43 of the Hague 
Uegiilations : ‘ The authority of the 
legitimate Power having actually 
passed into the hands of the occu- 
pant. the lattei shall take all steps 
in his power to rc-eatablish and en- 


sure, as far a.s pfjasible, public order 
and safety, ^hik respecting, unless 
absolutely prevented, the laws in 
ft)i(e in tlie (‘oiintry.’ After the First 
World War Belgian courts refused to 
admit the validity uf most of the laws 
ami n^gulations iasued by the German 
occupation authorities aa going beyond 
the authorisation of Article 43 ; see 
Commune of Crnre-Herleuy v. Colliery 
of Godson La^aesf (Belgian Court of 
Cassation), ^^nual Digest^ 1919-1922. 
Case No. 3 -^ ; Malhoi v. Lon^t^ 
(Court of Appeal of Ui^ge), ibid,, Ca»e 
No. 329. On the other hand, they 
recognised them as having legal elSeet 
when their reasonableness was proved, 
for instaiu e. in cases when the regula 
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and other obligations of the ooonpant cannot be avoided 
by dint of the additional illegality of prematurely annexing 
tlie occupied territory,* as did Germany during the iSccond 
World War when she annexed parte of Poland, Belgium ® 
and France. Courts have treattMj as a war crijne th« com. 
pulsory drafting of the population from these ten itoiies into 
the German army.*' 

§ 170. An occupant having military authority <ner the 

Ocra^nt territory, the inhabitants are undei his Aliirti.d l^aw * and 

re(^rduig have to render obedience to his commands * I’hcir duty to 
tte In- 

h«bito&t* jjong fiiiiied at redumig the prues ol ( Ainti hnnhiiQ ( Mimiati » dot's not 
comnuxittied htn; Httckart v i um- Iwjontl thi pmiM Htti »n n'l Itirmul 
of Supphes of i omen i (Pourt of iitt il ibnvi. it not open to objection 
Appefti of Liej^e), thtd , Pa«ip No , Ft m tliibt »It not to tissi ut to tlie \ lew 
V J)e Haas (l)iPtri(t ( mirt cvprt'^stii h\ the Court that tK» 
of Rotterdam), ihtd , t a.'^e No 33e>, of the txtupint to »^sue tuntni> is 
Cup of Sfahne V SttruH Crnirate pour deii\t(l not on|\ trorri \rti(le tJ ol 
PExjioUatwn du Uaz (Court of ApjieaJ tlu Ktmihitioiw ndntin^ tt» the pout r 
of Brusaeb), ibid ^ 1925 192(), Cast of tht •> i ujnnt to munt iiu hu iml 
No. 362 A« to ebangoH in rale*) of tvrder, hut aNt» from iinlitarv lote^ 

procerlurt' see Mar^aimff v Disirvl sitj ltvj>pn Jimrunl I) 

o/ Bhr-iov’tl (Polish Supreme Court), p 17^, \J M(l94fM, p SlM See, 

tbui , 1923 IM24, Ctse No 243 See on tlu otlurhaiul hi Muuoti Pta v 

also behuenk in Yale Inn Jounm!, ( (ton Man uht re it uas h< Id in ISUT 

54 (1945), pp 393 416 While ttunh In the Vp[)elht< (‘nil DniM* ii of tin 
tions ma} compt4 the (Kcupant to High ('ourt of lUirmu th it iht lap in 
ifwue regulations enmerning ciirrem V, em* imlitarv aiithontiu had acted in 
any iijterference which is extlu»i\(l\ excess ol their Huth<wit\ under IriU r 
m furtherance <>f the inter* ‘'ts of tin rmtional Lau in issuiinf a svsicm ot 

occupant and which k vihulatfd, b\ iurrcKt\ paralh I with that Ahh^lnd 

dehaiwg the ciirrenrv. to injure iteri h\ tlu la v\ ful Pov eminent Innnnl 

mwiv the eeononiK life ol the occupied Dment, 1047 

temtof) H hltarh contraiv to the ‘ See vol i 1^ 1239 and thin volume 
obligations of Article 43 iSee the § 167. n unjint) 
cogent article h> Hylc in Hhtiippin* * As to the aiim \ation of Kupen 
Law Jmrnal, 24 (1049), pp. 141 103, and Malnu'dv in 1940 sc< Hmhh v 
enticisiog a deeinion, given m 194S, AdmiutUraiion dtt ftnanre in wliuh 
of the t^iipreme Court of the Philip the Belgian (Nairt of Pa-^satioii dc* 
pmes in Haw Pta \ ( huin Ilankvig uded in 1947 that the auiiexation 

( orpftruivm Jsee akvi Mann in /? > , lieing contrary to Intematiorml 1 *hw 

2tt (1949), pp 273 277, for a wughU prcaiucH] no hgal effettrt PuBuriMe 

treatment of the aubjOft Dr Mann liHtjt, 1947, i p 268, Annual 

amvea at the onciunion, which w 1047 

believfsi to lie correct, that the u»e of • Ine tho trial c»f Itof)ert Bgi/aer mul 

tbo occupant'# own currency w a urn Otherit bv Un Krciu h Pffmftiient 

veraal and noceaaary prac tieo, at any Military Tribunal if Stra4>ourg in 
rate m the early stsgee of an occupa 1946 : IPar ("tme/f lieporU,^'^ (1948), 
tioD, and muat be treated aa lawful p 28. 

^ 275). Bfe also to tho same effctl * Bee Hyde, ii $ 702 

Fltzmaunee m Htupit Reru^tl, 73 ^ See Hyde, u, 097400, and 

(1048) (ii ), pp 342 373, and Nuue Srhmie<l**n, Die perumltche Stellmg 
fantim, Money i« the Jjqu^ NatiofuU and der LatuUshemhner m krie^tech be- 
Inif motional (1950), pp 495*501. In neUen Gtbut (1916), And uee above, 
tlo far oa the dectaion m Haw F\a v. $ 102, aa to ho called war troaaon 
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obey (iocH not, of coum\ arise from their own Municipal 
Law, nor from International J^aw, but from the Martial 
Law of the occupant to which they are subjected^ How- 
ever, the power of the occupant the inhabitants is not 
unrestricted, for Artich^s 23, 44, and 45 of the Hague R(^gu- 
latir)ns ^ (‘Xpn^ssly enact that he is prohibited froui eom- 
pc'lling the inhabitants to take part in military operations 
against the legitimate (xovernim^nt. or to give information 
concerning the army of the otlier belligcwiit or his means 
of defenee Nor may he eompel them to take an oath of 
allegiance Since the authority of the occupant is not 
sovi^reignty. the inliabitants owe no temporary allegiance 
to him.- On other liaiul, h<‘ may compel them to take 
an oatli sometimes called an ‘ o<ith of neutrality to 
abstain from t.iking uj) a hostile attitude against him and 
wiHingl\ to to bis legitimat(‘ commands, and he 

may punisli them severely for br<‘aking tliis o.ith. He may 
make requNitujns and demand contributions ^ from them. 

^ Although tlu UtpuIalionH MMt) It m«u not he i toft^.n€iUto 

cannot htcralh he appln d in o< ( upicrl thc^i piop<witi m» Tlu' ((niehtn n of 
cnorriv it)loine« popniat(<I h\ natixes (liowt \cr tern porn r\ j. oi it 

and UaMiig onh a fev^ ^hite sutlers, 1« la ol oh#Uirn(e, wuh protecti >n is 
the hitter must n(*t he deported. inon than i requin iinuit <4 Itgd 
unless it IS a inih1ar> ^(H-esslt^ to logn The odupanl tunnnt be ex- 
do so pi Ued to fuhil hjs dut> of protection 

* Ilutih (‘oints held e jm it(dl\ inrilatiouto v popnLition which owes 
ifter tin. Stcoiid World W ai thii the him no dnt\ ot olKslierns' Tn this 
oil up lilt had oidv lemiKo irv, tJt- unnetiion litre ma> K nntid 
fmto^ anthonti mir tin iHCUpittl \ftnlc (>s of the Oentn i Ooi*^ ntnui 
tornton and that, with the pin^-iblt ot UMa t<* the pioteUion of 

(XiCpnou of tle<ncs mlendttl to riMlinns in tunc ot wat which Ia^8 
inaaitain tlu normal litc of the coin d<mn that tin deuth f>enilt\ ina\ nut 
mmut\. the legi^latne im\isnn'* of be pronoumed m oceupied terntcerx 
the cn « up lilt did not. in general, c reate inamst a proti < ti d pciMUi (if, 
l(‘gal obligations for th<‘ inhahitimts mninlv, an inhabitant ol the oceu 
In anv ea^'O, am ^lnt^ ot ohedunce t<i> ]ued tenitorv) unless the ittention 
the OK u pant IS siiboi diluted to the of the court baa been paituularly 
higher dutx of ohc'du nee to the lawful called to the fact that, Mnce the 
(loiemment nnd ot abstcmtiori from accused is not a lutuuial of the 
assisting the eiioun 8ee, for instance, Ounpung Cower, he is not Inumd to 
In rf Van /fwM, decided in UHO In it by any duty of alleguu- 1 . See also 
the Spfcul Cnminal (Vmrt at The alxive* § (>0, as to gesmtnnoe Move- 
Hagui , in nhich a Dutch policeman menta. As to the effect ot the bew 
was touncl guilty of naswlmg the onaeded h\ le aksent sovc^reign 
(iennnn occupation authorities m the Stem m Vtrht(j,in Law /?enfw\ 
exec'ution of deewa and measims (ISMS), pp. Sll d70 And ht*c Indovi, 
aiming at n'pressing the W'sistanc'C* ^ 172rt (n ) 
moM'inent, taking of hostages, and 

lX‘rsocntion of dew« : Annuai ® See above, 147, i4S. 
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He may oomf)el them to render servicex as driven? or farriers, 
and may compulsorily employ them to bury tlie dead, 
collect and remove the wounded, and hriufi vp stores, sup- 
plies, baggage, and the like, provided see Artich* 52 ol 
the Hogue Regulations — the services requir<*d do not oblige 
them to take part in militarj’ ojw'rations against their f>wn 
country. He may eomind them to render services for the 
repair of roads, bridge.s, buildings, or other works damagetl 
or destroyed by military o[)erations, or neee,ssary either for 
the administration of the country or for the needs of the 
array of occupation, always provide<l that the ser\ ices do 
not involve taking part in military o|K*rations.* 

Yet the meaning of ‘ taking pjirt in military op<'ration8 ’ 
is somewhat controversial. Many writers maintain, and 
Warfare • likewise asserts, that the words (‘Xt(*nd to 
the construction of bridge.s, fortifications, and th»> lik<'. even 
behind the front. The practice ® of belligerents has dis- 
tinguished Iretween inilitaiy opcraHons and military prr/mra- 
tions, and has not invariably condemned us inadmissible 
the compulsion of inhabitants to render assistance in the 
eon.struction of military road.s, fortifications, and the like 
behind the front, or in any other works in pn'jawation for 
military ojaTatiorus.* However, the border- lit»e between 
military ojM'rations and |)reparalions is sbadowv and the 
extent to which the distinction lends itself to abuse is such 
as to make it valuele.ss. In tb(‘ St'eond World War the 

* to the vanoua contraotua) but the* <'unferenre atnirk out the 

relations between the* ocfupant ami wonis in itiihes. !l in true that the 
the mhabjtante see StauffenlierK in 0\fonl \tnnwl tkA Inis dr la ijunr^ 
Z.b,W<f 2 (1951), pp. Sb'l 10. SMT ierrr of the Interna 

* S 391, tional Iaiw <ii<l lay rbtwn (Artn'le ih 

* ftee alK)ve* §§ ll<>(n.), I2H [n ). (2))tht‘ ruIethatanrhcupantnniMt not 

* Attempts ha\e U*en made to compel inhabitantH either to taKt* part 

laeenre the prohibition of the requmi- m military or to assist 

t toning of even muh aervirea as only him in hs unrkA of n/fijr/: frr ds/pfifs , 
involve taking part in military prr- but tho Hague t ’onferem'»‘s did not 
paT^ations, Thun tho KuaRtan draft adopt thin rule, ami Artn’le 52 of 
put before the (Conference of the Hi^^iie Hegidatromi prolijihitK the 

in 1874 proposed (Article 48) to requmitioning of emch ‘•lervfreA onl^ 

atipulate that the population of an as imply an obligation to ^ke part 

occupied province might not bo in mibtarv ofierationn Itinhppanmt 

forced to take part in the milifarv that all attempt* to extend the pro- 

operations against their own fJovem- hibition to aervicea wliich imply an 

raent, or in such arts as are eanirihu* obligation to take part in military 
Utfy k> the realisation of the aims of prejHtrations and the like have 
Pi/ar detrimental h their man c^mntry ; hitherto failed. 
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(Ji^rman occupation authorities in Holland and elsewhere, on 
occasions w lien they thought fit to maintain the appearance 
of compliance with the law of belligerent occupation, relied 
tjpon that distinction * for the purpose of compelling the con- 
struction of coastal defences, the demolition of town quarters, 
and the building of warships. The (Jeneva ‘ Tivilians ’ Con- 
vention of H)49 has now substantially clarified the jiosition.*^ 
During tlie P'irst World War, not only the Germans in 
Belgium and Kranee/^ but also tlu' Kussians in Galicia,^ 
coin[)eli(‘(l the inhabitants to constnict fortifications and 
trenches in the rear, althougli a generous interpretation of 
Artiele Cy2 ought to have })revent(‘(l tlieni from doing so. 

However tl\is niay hi\ there is no right to deport inhabi- 
tants to the country of the oc(‘upant for the pinj)Ose of 
compelling them to work there. When during the First 
World W’ai (iermans deporti^d to Germany several 
thousand Belgian^ and Fn^neli men and women and com- 
pelled them to work there, the whole civilise4^l world 
stigmatised ( his pnictiee as an out rage.*» It w as .subsequently 


I SuW<juentl\, Dutfii idmts 
tlnu'd to uj)Im' 1<1 it J>otn}fn( 

aud ( o \ Shnt\ (li‘(}(l*«l in I'UT l>\ 
tin* ( ‘»'Urt of \p[H*al \nuuid 

Oj//fvC l‘M7 
^ S<‘0 Ix'lnvv, ^ I7 lV;. 

5 III (lanWM. ii. tOC, 

and mr ii. and b'.HK 

* Sf'f 1)]< liow ski in / /., id 

(19l(>). p 4i>7. 

' Sit in H d ^ 21 (iei7». 

pp. 2dl-:t<K), l*aa<r]iiq, ltndi}^rta- 
behjfii u Id d^'* dtHU- 

tneiUs aiU tna nds (HUT); B.isilex ant . 

(it'poriaiton^ du nord dr la F?ancr 
ft df hi Jkhjiquf fn ♦Mr du (rautti 
forrit ei If drnxt %i\tfritahffnnl (CUT); 
(larmT, n. §§ 420. Sro for thin 

amt other anput's of the (Jorm.in 
orrupation of Kranre • P'Uilv, Orrw 
'paivm allenxatidf et ginrrf total f 
(lOilO). Iti 1024. aftTr prot mling'^ 
bv A BHgian (Irportct* tirfurc the 
liolgiandlrmtan Arbitral Tri 

biinal, w^hich failnJ on the ground of 
jurifltUetion (ffrri/W/ dr^ dAi^ton^ 
dfA Tritmnaur. Arhitrau.r 4tb 

year, Noa. 45 4S, pp. 674*080), it la 
reported that the Oerman Govern* 


mint agretd xulh the organisation 
icpief'ouung iho Belgian dej)ortees to 
p,u ihcni the sum of 24 million fiancs, 
suhjfHt to the approx al of the Mixed 
Arbitral rnbnnal. See Londoif I’lmw 
npxx>pdpiT, July 14, and To\n- 
b(f*, Sunnf of IvtfrnfUwnal Affairs, 
JUJ4 (1J>2(>), p. tei. XX how ioenuiit is 
sonifxxhil diilerent ; anct T p nne in 
/?/., .2nt «er, 5 (1924), pp. td2.n0. 
That the lirportationn xvere in obvious 
diwcganl id International Law is 
chMrlv admitted by (Trinan uriters; 
j?pe, for instanre, Hat«ichok, p. 312, 
n. L «ho, however, puts forward the 
plea of nt^ctv'xaitx Si"t also Hyde, li. 
§ h99 (ri ), and Lis/t, § 61, i. (1). As 
to a 'luggeited convention to regulate 
the position of deporU'd, evacuated, 
and refugiT jK^rsons, see Fem^re m 
Ihmf tntfrnatwnah de la Croix- 
hVt/yr (suiunmrisetl ji' Jovrnat of 
domparatire Jjfgx'tlahou^ 3rd ser., 
5(1923) pm 291*293). 

* 8<t I -.(‘lecq, O/porUitton ft 
tiovaii fota lA-'. oMerirf,-* ft df la popu- 
lation ritih f/t' hi Behpqnf^ 

(1928). Sit also Van Nispen Tot 
Sevens er, L'occu'fialion aUftmnds pen- 
dant la (hrni^rf gnerre tnondial^ (1946). 
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modified and eventually abandoned. In the Second World 
War the practice, once more resorted to by (lemiany, of 
deporting inliabitants of occupied territory for forcctl labour 
assumed the comple.xion of a major war crime of staggering 
magnitude and brutality. Apart from the systematic t'x- 
termination of large sections of the population in occupied 
territory,’ it constituted the principal war crime of (Jermany 
and her leadens in the eour.se of tlu' Second World War. 
The crime of deportation was aggravated by llw* conditions 
of work and the discipline, amounting to terror, to which 
the persons thus forcibly separated from their families were 
subjected in (Jenuany.^ According to the .Imlgment of tlie 
International Slilitarv Tribunal at XiiremlHM'g. at h'ast 
5,000,000 workers were thus transported to .ser\e (Jerman 
imlustry and agriculture ® many of them under terrihh* 
conditions of cruelty and .suffering, ‘ In the Indictment, 
deportation for slave labour was included among the war 
crimes. It was treated as such hv the Tribunal which 
sentenced to death Fritz Sauckcl, the Minister in chargr* of 
the slave labour progi’ainnie this being the only erime of 
which he was convicted. Other tribunals adjudicating ujuju 
war crimes t'fpially condemned that prartii'C uttcily 
illegal and criminal." 

The occupant may collect tire ordinary taxes, dues, and 
tolls imposed for the benefit of the State by the legitimate 
Government.® But iu siichcase he i.s. according to Article 4S 
of the Hague Hegedations, obliged to make the collection, 

* SfH‘ § thv tAin|»s in whi‘h thov Htn* hini'.otl 

* 3^00 Fnf*<J HI AJ.. 40 (1040), pp wen* insanitftr> . .iml tlto totsi wa« 

Si'r aNo Intf'rnatKtn.il \#tv often than tho minimum 
Laht/ur Office, I'hfi Exph)ilittu/P nf net csmirj to Kn c ftit n^^tb for 

Forf>iin hy Cttrnmny (Stu«hf-s their jobn ’ (at p. l?tl) 

ami Imports, Scrit^ 0, So. 25, Mon 4 /ij,,,/ p 
trfft] 1045). 

» yLJ., 41 (1047), p, 200 The * Sev the Ei f,pp U\trA 'nm^s 

TribunttHaul 1 * Tho cvMrnf’C showed vnl. 10(1040), }»p, IM, U5; 

that the workcra for the yutrh TriftU \ol 7s(l04sb 

Reich were amt under guard t»> (Jer- 00 Ihiring urul .ifh*r tilie Wat 

many, often packed in trains wiflmut 1* ranee, Aumralia, f‘bina and' Yuiro- 
adequate heat, foot!, clothing or legidation efpresflly 

sanitary fa^'ditipy. The * evideneo making tle)f>ortation frtr blav*" l|l>onr a 
further showwl that the treatment of ^nme: ihuL, v(»l. 15 (1040), 

the labourem in (iermany m many 

eases waa brutal and degrading ... • See Hyde, ii. § ^01. 
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as far as pos8il)le, in accordance with the ruJes in existence 
and the assessments in force, and h(‘ is hound to defray the 
expenses of the administration of the occupied territory on 
the samt' scale as that hy wliich th(‘ legitimate Government 
was bound. During the Second World War Germany com- 
mitted not only the major war crime of d(‘porting inhabitants 
of occupied territory to Germany, but also the further 
illegality of taxing them on their earnings there.^ 

Whoever does not comply with the eoinmands of the occu- 
pint, or commits a proliibited act. may be ])unished by him ; 
but Article fiO of the Hague Regulations (’xj)re.ssly enacts the 
rule that no general penalty, i>eeuiuary or otherwise, may 
be inflicted on tlu' [H)])ulation on account of the acts of 
individuals for which it cannot be n'gurdc'd as collectively 
res])onsible.^ That rule unfortunat(‘ly did not clearly ^ pro- 
liibit reprisal by an occupant in case acts of illegitimate 
warfare were committed by enemy individuals not belonging 
to the armed forces, although in practice innocent individuals 
were thereby punished for ilh'gal acts for ’which they were 
neither legally nor morally responsible. For instance, a 
village was burned by way of re]irisal for a treaeherous 
attaek committ«'d there on enemy soldiers by some imknown 
individuals.* Xor does Article .">0 clearly prevent an 'occu- 
pant fnmi taking hostages ® to safoguarxi lines of com- 
munication throattuied by guerillas not belonging to the 
armed forces, or for other purposes,” provided that le does 
not kill them, although they mu.st suffer f(»r acts or omissions 


' S<"i' FrWl m 40 (liUO), pp. 

* The < h'rniiuis daring their tu'cupa- 

tion of Belgium ami Northern Franeo 
in the First World War in- 

flicted general ptmalties. St'O detaila in 
Gamer, u. §§ 403*412, where the inter- 
pretat ion of Art ielo oO i» aI«o tliscniKSod. 

* See ITolland, B'ar, No. 110, ami 
Laml Warfare, §§ 385-386. also 
Zorn, pp. 230-243, where an im- 
portant interpretation of Article 50 
w discussed; Garner in A.J., 11 
(1017), pp. 511-537 ; Uwronce, {> 180 
(with not4* by Winfield) ; Hyde, ii. 
§ 602 ; and below, §§ 248-251). 

* Sw below , §§ 248-250. where 
objections against the existing law 


are forniulAttHl. This the 
heation alie^red by (.iennany for the 
burning of Louvain. Set Gamer, i. 
§§ 282-284. 

^ Blit this 18 a moot point ; see 
below, § 250. 

• Belligerents sometimes take 
hostages for the purpose of securing 
coinplitinee with demamls for con- 
tributions, re<)ui.<iitions, and the like. 
As long as such hostages receive t)ie 
same tn'at. nt as pri.^tonera of war* 
the practice does not setnn to be 
illegal although the Hague Hegnla- 
tiona do not mention it, and many 
writers condemn it; see above, 
§ 116 (n.), and below, § 259. 
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of others, for which they are neither JegaUy nor morally 
responsible. Tliat unsatisfactory position has bmi rcinetliod 
to a substantial extent by the relevant provisions of the 
Geneva Goiivention of l!>49 on tlie I’rotootion of C)ivillan 
Persons in Time of War.* 

in the trt'atment of the inhabitants of enemy Uuritory, 
the occupant need not make any tlilferenee between subjects 
of the enemy and subjects of neutral Statt's * ; and resident 
subjects of neutral States have no claim, any more than 
have subjects of the enemy, against him for eompen-sation 
for losses sustained in eonsequenee of It'gilimate acts ^ of 


war on his part.^ 

^ See below, § 172^. 

* See above, § anti >Vankenbach, 
i>i<! RechUsteilui^g tvn ri^tiiraUn 
Staai^angehongen tn knegfukt* ndm 
Siaaten (1910), pp. 40-50; Pitt 
Cobljett, Coasts and Opinions on 
Intirtudional Law (4th etl., 1924), ii. 
pp. 373*374; HirHth, IH^ nchthehf 
Jitellung der Angthungtn neutffiitr 
Staateti (1914), pp. 80 SI; Borrhaifl, 
§§ 101, 103; Schmid and Stbmifx in 

1, (1929) pp. 251-320, See 
alfio Boutfanai.<i, conttuh en ttnipt 
<U guerres et tU* trouble (1933), pp. 
135151. 

* Hardman's ca.sp («ee A.J.^ 7 

(1913). p. 879, and ILY„ 192M922, 
p]p, i97'2<K>) i» a gtXHl exam pie, 
Wiiliard Hardman was a British 
subject resident in Si l>oncy, a town 
in Cuba, when in 1898, during the 
Spanish- American War, it was otcu- 

led by armed iovees of the United 

tates. Aa there was an outlircak of 
sicknesa among the Amernan trof^ps, 
and fear of yellow fever, the Amenoaii 
military authorities hiund it nect^- 
aary, in the interest of the health 
of the troops, to destroy by fiit' a 
number of bouses, together w'lth all 
the furniture and j^ersonal belongings 
of the inhabitants Hardman was 
one of these unfortunate inhabitants, 
and, after the end of the war, the 
British Government claimcHl on his 
behalf the sum of £03 aa the value 
of hit destroyed personal property. 
Both the British and American 
Cloventnients agreed that a subject of 
a neutral Power resident in an enemy 
country during military of;cupatioa 


cannot legally tUim compi^nhatiou 
for iosbcs by an ai‘t of war 

on the part of the oun|vant ; but the 
British (b>*(crnment maiiUau)c<i that 
the burning of the houses m iSihoney 
was not an net of war. but Hinipl> a 
measure for belter scouring the health 
of the AnuTiiau troops, rhe case 
was one of those decided in 1913 b) 
tlie British and Arneneun (1auiH 
Arbitral Tnhunal. The arhitratois 
gave their awartl agaiUHt the British 
(lovernment. becaasc they tonsidensl 
the act be an act of '^ar, but le 
couiraended the Amern’an Govern 
ineiit t«» indemnifv HarfJnmn for the 
loHjj «udere<l, HH an at t of gra< e. And 
sef» thi* Luznn Sugar Ht fining ('o. taae, 
decided in 1 920 by the same 'I'rihunat ; 
Annual i925 1 920, t'ase No. 

'* But a UdhgtTent may, id < ourse, 
grant iiuupfuisation nevertheless. 
Thus, when m 1914, during tin" Kirst 
W<»rld War, after the o((up%tiou ot 
th(* (♦ermans exeiutid a rnuu 
IxT of civilians, and among them five 
Sjxiniiinis, by way of reprisal for 
alleged attaf^ks by the civilian 
population upt^ii German s^)hbe^«, 
the\ grant wi monetary eompeltiBation 
to the farniliPH of the iinfoi^unate 
Spaniardfl, although they ivjifw*rio<l 
that their exeeation was justified m 
reprisals. See the ease of f astern 
Erlrnsion e/c. Tflrgraph ('o. (Jlw«?/ol 
IHgeM, 1923-1924, (law No. m) on 
the disrrf^tion of the lielligcrrnt in 
making these rx gratia mynients. 
And see, as hearing on tni« point, 
the 8wis*i claims against Great Britain 
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§ 17 L As, through occupation, authority over the terri- Powtion 
tory actually passes into the hands of the occupant, he may, 
for tht‘ time of his occupation, depose all Government 
officials and municipal functionaries who have not with- YuZt'jm- 
drawn with tlie retreating enemy. On the other hand, he ^ 
must not compel them by force to carry on their functions occupA 
during (occupation, if they refuse to do so, except where 
military necessity for the carrying on of a certain function 
arises. If they are willing to serve under him, he may 
make tluuu take an oath of obedience^ but not of allegiance, 
and he may not eoinp(^l them to carry oji their functions in 
his name, though he may jorevent them from doing so in 
the name of the legitimate Gov(Tnment.^ Since, according 
to iVrticle 43 of the Hague Keg\ilations, he has to i^ecure 
public order and saf(‘ty, he must temporarily appoint other 
funetumarh ’ x.. v ise ilio><‘ of the legitimate Government 
refuse to serve under him, or are deposed by him for the 
time of the oeeupation.^ 

§ 172, The independent position Inch courts of justice Pobitiou 
have nowadays in civilised countries makes it lu'cessary 
discuss their position during occupation.® As has already during 
been explained,* the British and American interpretation tlon”*^ 
of Article 23 (/^) of the Hague Regulations is that it pro- 
hibits an uccuiiant of <memy territory from declaring 
extinguished, suspended, or unenforceable in a con*'t of 
law tlic rights and the rights of action of the inhabit. M>ts ; 
and Article 43 provides tliat the occupant must respect, 


and France before the Council of the 
JiCague in 1934. Off. ,7.. 1934, pp. 
148a el See on thib dibpute 

Ijapradelie, L(s left dtnumujc^ 

tie yiurre (1931). And nee, generally, 
lianmd ReAearch (1939), pp. 38t>- 
391. 

' Many writers assert that m 
caso an occupant leaves ofliciais of 
the legitimate Go\ eminent m office, 
he ‘ must ' pay them their ordinary 
salarieB. There is no customary or 
lonveniional rule in existence con- 
cemmg this point. It is in an 
occupant's own interest to pay such 
salaries, and he will as a rule do this. 
Only in the cave of Article 4S of the 
Hague Regulations is he compelled 


to do it. See Kotra antd Others v. 
Vztiho^lovah Siait decided by the 
Hungaio-C/Oihoslovak Mixed Arbi- 
tral Tribunal in February 1934 : 
Annual Ihypst, 1933-1934, Case No. 
221 

• The Italian Court of Cas.sation 
lii'ld, in He I’l/Mcri, that an official 
appoiiiUnJ by the Allied military 
forces of (jccupation woa on official in 
the meaning i^f Italian criminal law 
and that an attempt to bribe him ws’* 
punishable u. er Italian law : Foro 
lUiliano, 09 (1944-1910), 2, p. 81. 

• See Petit, radminisiraiioti dt la 
justice en territoire oceup4 (1900), 

• See above, § UX)a. 
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unless absolutely prevented, the laws in force in the country.’ 
But an oceupant may, where necessary, set up milita-rj- 
courts in.stead of the ordinary c{)urt8 ; and in ease, and in 
80 far as, lie permits the administration of justice by the 
ordinary courts, he may nevertheless, so far as it is neces- 
sary for military purposes, or for the maintenance of public 
order and safety, temporarily alter the lavis,® especially the 
Criminal Law, on the basis of which justice is administered 
as well AS the laws regarding pmeedure.^ Moreover, in the 
exceptional coses in which the law of th(> oceupitHl State is 
such as to llout and sliock elenientar\ conceptions of juslioe 
and of the rule of law, the occupying vState must he deenieil 
entitled to disregard it. The anthuis ot the Hague Regula- 
tions did not envisage dictatorial rtiginies- such as that 
of National-Socialist (icrmany— utterly contempt nous ol 
human rights and of modem eoneeptioiis of legality, 'riic 
removal of the law associateil with that regime hud been 
proclaimed to be one of the major })urj>oses ol the wai w iiged 
by the Allie.s. Accordingly, when the Allied troop.s enteied 
Germany the liist Law enacted, on September 1!>44, by 
the Military Government of Gennan\ pioiiijcd that ‘ in 
order to eliminate from German law and ,tclii.aii.''tiation 
with'in the occupied territory the polieie.s and doctrines ot 
the National-Socialist Partj ami to restore to the (iernian 
people the rule of justice and equality befon* the law ' 


^ k5ee ^ A» to the 

atibjection of tbo occupation author- 
ities, m regard to contrai hs concluded 
with the inhabitants, to the local 
jurisdiction bco Stau£fenl>f*rg in 
2.o.r. 2(1931), pp. 86 110 

* See abf>\o, § HiO. 

♦ As to the practice followed by the 
Germans in occupied Belgium during 
the First \Vt>rId W'ar see Garner^ ii. 
§1366-367, 373 376; and for the 
practice of the Itabans m occupation 
of Austnan ten^'ory see (jlemma, 
p. 356. As to the spiral tribunals in 
civil matters estabbslied by tho 
Gorman authorities m IMgiuni see 
CanUn^r v. Lebrun and Otken (Belgian 
Court of Cassation), Annual Dxgut^ 
1919.1952. Case No. 326 ; Verdyek v. 


Vonei’en ((''ivil Tnl uiiaI of Antwerp). 
i6id , C’aBO No. 330 ^^ee in piirtioufar 
City of An^luerp v, (hftnany (Gf rinano 
Belgian ^Vrbiiral Tribunal), 

ifud,, 1926 1920, ( atje No 301, where 
tierinany was held rx.sponMble on 
account of sums i^hnh the plaintiif 
was (.ompeUed to pay in intrsiiance 
of awards of tnbunniH estabbiHhcfi by 
the German oorupatiGii aathpntios m 
Belgium As to Fraiu t* see fn re X 
((Jourt of ApfK^al of Nanct), thtd , 
1910-1922, (ase No 334. 

For an iritf rprctaiion of Aitiele 
43 to the elfeot that the oeoiipant w 
not entitJc<i to try by hi« ouhi courts 
and within his oun territory crimes 
committed m iiccupied torr&ory see 
Hepubhr v. Ofirynskx (Fotish Supreme 
Gourt), th\d,. Case No. 338 
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certain fundamental Na/.i laws, together with any sub'^idiary 
laws, decrees or regulations, were deprived of elfeet w^ithin 
the occupied terutory. Similar in<‘A‘'Ures were taken by the 
British authoritu-s in Italian occupied tenitory. It may b<‘ 
said, without unduly stiaining the jiiteipietation of Article 
43, that the VWstein Pov\eis were 'absolutely prevented ’ 
fioiii ddtninistei mg laws and piinciples the application of 
winch within otcujiied tenitory w is utteily ojiposed to 
modem conceptions of the lule of law ^ 

There is no doubt that an occupant ni i\ suspend the 
judges as well .is otliei officials Howe\« i, if lie does suspend 
(hem, he must temporaiilv appoint otheis m their jilace 
If they are willing to sene undci him, he must lesjxict their 
mdepenJence aoc ording to the l.iw ^ of tlie c ountij lie has, 
hove ever, nought to const rain the courts to pronciurue the ir 
verdicts in me, jlthoughlieiucd not allow them to pro- 

nounce vetdu Is in the uanio of the legitimate Government - 


* liv iniiiHit l*r<) 

iliiujCKjn N> 1 rttnt< <1 \\* st> ill 

th< \ i/i nik ilx 

\\/i eart> umI the cnul 

oppKSMu uTul (list tinuivitins lawn 
md in‘'hl\itn ns whnji tin P^rtv his 
(Kutnl Artuh II M No 1 
proMdinl NoContiiijliM ^luill 
lu ipplud ]inlnn1U or ulmimsti it 
i\<h tlu on upu d teintorx in 

/iM\ instinct whfii such ipplun^ion 
\\ )uld lU"* injubtict <)i uircjuiht> 

{h) h\ cti^c rimmatuifjf against am 
pfi^on n iMm ot hi^^ r»«< nafion 
ahtv, i( litmus be In t or ti])p>sitinn to 
tli(» Natn)nil S.HnIist l*irt\ oi its 
direct! Cl for the liti i nun on the 
mibjict SCO b hm, ^ Jh »</ also 

Lot n^ctcjri in } alt Ian Joutmh '>7 
(l<Uh), pp 721700 001 1022 How 
sr»n in Jcu m/i ) t unhook 1 nit i naitonaJ 
lots pp 201 20s Vm to Ital\ 
se' ProcUm iti »n No I iMsucd in PM 1 
b\ the Ulicd Milit ir\ (lovcrnnunt ot 
Sj( d\ fpnntnl m /i 1 , 21 (1^4*1), 
p 1 S’>) 1 1 pro\ idc d tint * the Fast isi 

i'arty will bo diss(»lvcd and all dis- 
iniiiujator\ dnrocH and laws %ull bo 
amiuHtd Soo also s^^hvcolb m 
(S)ot\Hy SacutiJt ‘10 11014), pp 2d0 250, 
and Lord Ronnel, Unhuh MiJt(ary 
[ dm ration iw t/nen, 10(1 1017 
11948) 


^ \ case is Inch c/ turn d during the 
1 lanco (jic Milan War inaj aerve as 
an illustration In Scptcinln^r 1870, 
after the fall of the L in peror Napoleon 
and the prochimation of the French 
He I ihlic, the touit of Appt*al at 
"Nam A pronouiued ita icrclK^s m 
the nimc of the French Government 
and People bince (hrmam had 
not \»t r< cognised the Frrndi Ke 
pubb(, the ( ciinaiiM oid - ^ the 
t .nrt to U'*^ the foriiiiiii <b< 

nine of the High lorinan i aers 
oicupMiig Abut and I oiraine, but 
gaie it to understand that, if it 
objected to this formula, thev as ere 
dibposcd to admit anedher, and ner© 
eAen reid\ to admit the birmuli In 
the name of th« Kinperor of the 
Premh,* aa the Fmperor had not 
abdicated The Court, however, re- 
fused to pronoune© ita venliet other- 
Asise than ‘ in the name of the French 
Goa eminent and People,* and, con 
aequcnlK, suspended sittings 

There < in be no doubt that th<* 
(Jermarih had no right to order the 
formula ‘ In le name of the High 
Oernian PoAiers, etc’ to be us^, 
but theA nero certainly not obliged 
to admit the formula preferred by 
the Court . and the fact that they 
were disposed to admit another for- 



m 


WARFARE ON LAND 


[§ ma 


Belli 
gerent 
Occupa- 
tion by 
Germany 
during * 
the 

Second 

World 

War. 


§ 172 ( 1 . Apart from the occupation of Italian territory at 
the dosing htage.s of the war, throughout tlie active jieiiod 
of hostilities in the St'cond World War (liumany - including 
her allies --wah the principal belligeiciit called upon to apply 
the nilcs of military occupation It uas in this splicie that 
she became guiKj, in particulai with legard to the teiri- 
tories occupied in Eahtoin Europe, of unpiecodcnlcd viola 


multi ought to have made the < ourt 
accept a compromise Blunt/^hli 
(§ 547) coTro(.tl\ maintains that 
the moat nriural BohUion of the 
difhailtv would ha\o t>een to uao the 
neutral formula ‘ In the name of the 
Uw ’ 

Gn the other hatul, durmjr th< on ii 
pAtion of iVlijmm in th< TirM World 
War, (ierman\ did not interfere with 
the practice of the Belgian tourt-a 
of pronouiuing and executing their 
verdKtB in the name td the King of 
the Belgians (sie Deut^ch^ Jarttfen 
{1^1")), p But matl<»rs 

changed when in 1M18 the Belgian 
lourta 9 ui»pend<d their ‘fitting*! m 
tonaequenre of tlu deportation of 
some of the judges, and (rerman 
<ourt« were set up in thfir place {‘»ee 
Garner, ii §§ .'177 37S) See W under 
lich, Ihr MqtJfckt < BHO) 

See also Freeman in i J , U 
pp 'nO fsjKfialG pp W ff 
For a Gear ifliruiation of tin right < f 
the oicupant, umhr Vrldh ti, to sa 
up eourU pnjvnhd thu their estah 
Itnhment la otlnrw hc m iviordami 
with the law of the «ouritr> and tint 
thev administer the Uw of the (ountn 

-^e Th^ K\ni) \ Mn inj Utton and 
Abdvl vl*r V SrynmtNf Hard Hu oar 
To, l)oth decidfsj in lOlh b\ the 
Burmese High f’ourt of Juduature 
Annml i04h S<(* ilsr, to the 

jiame effect Maurq fill J/awe// v hn 
Mnyng Maunq, dei uh^l in I04f» h\ the 
High Court of Burma ihvl y\nd 
gee TFw ( hmi Shr v liman, diuded 
in bx the Supremi (‘ourt of 
Hting Kong, to th< effett that al 
thongh the courts acting under the 
authority of the o( c <pant have powi r 
to make an order appointing mw 
exectitorH, such offlcra opf rate only «o 
long AS the eteeptional circiim'^tanef g 
of the belligerent oc(*upatiofi continue 
In Chan Kam Ckuen v Lcujfff Ih W «i 
ChuMt decided by the same Court in 


HH 7 , it was hi id tint tin grant lif 
letters i>f adminidifttion bv the (’ml 
(\>urt id Hong King estiblinhid bv 
Jipan was valid in apile nf slight 
varialn»ns in tin. proft ilure as folh»wiil 
1 »\ orriinarv murts ihni Vnd si’ie 
j^eiutalh on tlu m t«pcdion<d tin Phd 
ippim s Agh i\ am and ot iieis in PA dtp 
;iiwi Im Jiiurml, J 2 {!*M 7 ) pyi 17 
3 > Sit also iui tlie treatnunt i)f 
trumv hgislition ami jiidgmints the 
iiti(lisinj( / litl Sii 

pp n hi l>\ Muing (as til Bunin), 
Pi rkiiH (thi Iduhpjmi(s) /( ppos 
((tiiiii ) uid IVhunu (Inn i) 

1 hi jiflO ipli S ipplli il h t( tin 
turn ti )ii)i)^ ot tlu ( oiirls ‘ ( jiish f 
imph IS dvi> tfi iniiie 1 tw nf 
hilli/vnnt onupati n tint (lu in 
vidiilStiti i»i 1 it-i sovi ri l»m!\ i ii 
timu in Imng I hat pnmi|h vnis 
tliLrintU viol itiil bv (u iiinnv iiiiiirv 
tlu Siioml W^orid W ir espi ulh m 
rvl ttiiui ti> Pi*l iiid I iu (.1 n. iii 
lUtluuUii H uf Oil I’jwilion aiel luim ii 
ioiirlH issiiniMi tint tlu 1^ lisli jIi 
luil mi''fd ti> i M''! lie torn) HI 
l)i [( ♦ i)f "'i yiK iiihi 1 lOpi u hi Ii 
onhriil tlu nuuisiatiou if tbf j ri» 
|W rtv i)t 1 ir,^i Si f til u'' i>f t } e popiil i 
ti Ml i sjH idh i f )i WH lu th» I ( ( upud 

firnlirv rf h n(il tij tlu / / f/ er Polisli 
St iti Sf, ill tlu (.irunii Supmuf 
( iunt in i illusion ift s, ptijubir IT, 
PMI sei PUI PU2. 

f‘4S( No 170 

I lu ipu stioii of thi ( Hi i t i»( tlu 
Ktn of till i>(iU(»ait IS tnatiil i\ 
haustmlv bv M( N nr pp IH 
\n»l gei thi snn< airlv pp J» > > IS I, 
iuitlu i (hits of thi icieidllil wholK 
or pariK ImpiiaiHuni t »ov(furiu ntw 
wlu> tuul tifujM in tiu tiniti^v of iu 
allv Sf» ill on tills miiiji i t^iinii rtu. 
If Hffin/i du (t luifna fit* at \aH(an/l(\ 
I Llrangtr (PI41) (wuh ngard to the 
First World War), and Opficjibeinier 
m.4./, H«(I042), pp 595 And 
ace WfdtT m Mtidnn Law litmir, 5 
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tion of practically all th<' laws of belligerent occupation. 8he 
suspended to a large extent the operation of local law. She 
subjected private and public pro])erty to a planned policy 
of exploitation in the Intercast of Germany and her Avar 
(‘ffort.^ Throughout most of the occupied territory she 
subordinated tlie civil and politi(‘al rights of tJio population 
to the principles of tlio German NatitmabSocialist State. 
Millions of inhal>itants were deporb^d for forced labour in 
Germany.^ The po[)ulation was subjf^eted to a policy of 
terror with the view to stilling all resistance against the 
occupant.^ It was in partieular in that respect and in 
relation to Artieh^ 40 of the Hague Regulations * that the 
Internal ional Military Tribunal at Xurendx^rg found that 
' tlie territori(*s oc(‘upic<l by (Germany were administered in 
violation of the laws of AA'^ar ’ and that ‘ the evkhuice is quite 
overwlieliniiig o*'.' svsiematic rule ot* violence, brutality and 
terror.’ In Kast(‘ni Europe a policy wa^ ])ut into (dfeet for 
redu(*ing the numbers of the intelligentsia and of political 


(lOUq, p. 2(KS , Lonno and Mover ni 
I ?/frrr,sd?y of ( huatjo Lihc JUthu, ll 
p. On t)u‘ rco*;:nitir»n of 
go\ orninentv in exile mo Laiitoi pa<‘ht. 
Hpcntfintifni in I ntPi imlnoud Law 
(l*M7), pp. dl-U2, and tin* <.asc.‘4 there 
Si ‘0 al-^o OoinKe. Tht ( o/itnd of 
Ahrn I'ntpejhf (HUT). ]>p. 21S, 210, 
and \\('ia, I nf* i nafinral Law 

(2rnl fd , lOolM, p. *>JS, Tor i s«mio'>' 

<}f artahs on legislation <*f eo\i*tn 
inontn in oxilo rluunj^f tin* Setoiid 
\\<»rld War mo a nuinhor of artnle^ 
in volnnios HU2 HUT of ilio J 
in (ireat Hiifaui a immb<T ofstatiito*' 
\sere jia^soil n ^ulalid^' the e\( iU8»' of 
jiiriMtli' ii<iniil lijrhts ou the part of 
those ( lovornnients. 'fhese ituluiii'd 
the Allioil Koreea Ail, H.UU, an«l the 
Allied HowerH (Maritinio Oonrts) Act 
See rtbo Vi>connt Simon and do Mocn* 
in Jjaw QuarUily Heiinr, 58^*012), 
pp, 41-52; S<’ln\elb in /lo-S/oinA 
) for-Honfe of Intpnaidnval Lan\ 1042, 
pp. 147-171 ; DruoKer, f/n'd., pp- 
15-50; Kinit in AJ.. 30 (1012). 

I»p. 5.30 5tl7; KuratowsKi in (trotfuj* 
SonHy. 28 (HU3), pp. 1-23; Kciloh- 
onfeld, op. (it. (on p. 431), pp. 
401-472. And h-'o Lmentzm v. Lydden 
ik Co., jAd, 11042] 2 K.H. 202; 58 

VOL. II. 2 F 


'r \j if I n tf Afnai d \So J)t H.Ul j 
2 K H. 230; .n rt Amand (Af). 2) 
1HU2J I K.I5. U7; {1042j 2 K.B 
27 : 1 1043) A ('. 147 ; and. f'»r lucid 
* oiiinn nt on both Ji F., HU4, 

pp. ISS HU. A'' to the* I'nited States 
ol Amerua. soo Andcr^ftn \ A'. 1. 

7 ranstntdtvf J/a/id( hnaatM’hajtpijf/al.f 
2s X.A s, 2(1. 547 ; 31 N A s 2d. HU 
(203 Ai>p. ln\. 7C5); 2^0 > . 0; 

/ Lauitht Mtfdsi, 43 F. Snpo sCT ; 
1.33 F.2tl,5.52 , ioarmnuftif KiorjiLau 
of Hi I jifitu \ JltP l.uhraf oL 43 F. Supp. 
in,3 ; I'nhh \, Puduauca J Tkamca 
{ \n 2h 35 X.A’.S. 2d, 40S; 37 N.\ S. 
2tl, s74 ; O/oHidivS* \ hfUiny, 40 F. 
Sujjp. 425; 13(> F. 2d, 120 (whore, in 
MOW of the ootupuiion of (in*ooo b^> 
(lennany the Court ordered the de- 
poTlation of a (irc'ok national to tireat 
iintain for delnerv to the authorities 
of the (Jre('k (Jovernment-in-oMle). 
All tho'^e oases are repoHed in detail 
in A nu uai DiyvM, 1041-1042. Sec also 
{Hqfo-f'zp^'hodoi'ak A' Prague tWdd 
Ha»kv.Ja7U f(10t3), .Inttiin/ Dtgefti, 
1013 1045, Paso No. 11. 

^ See above. § 1386. 

* See al>ove, § 17C. 

® See above, § 00. 

* See above, § 1 10«. 
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opponents. Concentration camps were eatablisheil in (}«r- 
many and elsewhere for j)ersons from occupied torritori«>s. 
In the words of the Judgment of the Intenmtional Military 
Tribunai, ‘ they were conveycil to the camps in many oavcH 
without any care whatever being taKcn for tiiem, and gieat 
numbers died on the way Those who mined at camps 
were subjected to sy.stematic ciueity They wcic gn en hard 
physii d Jabour, inade(piate food, clothi's and sJidt^T, and 
were subject at all times to the ngoins of a soulless jt'giinc 
and the private nlunis of indiv'idiial gunids Sjudal 
detachments of the (Termaii anny weie used ha destroMiig, 
m planned and pouodw raids, parts of (h<* jiopulation 
Concentration camps lure thv nmm iiistiiiimnt lot ex- 
terminating. in fiursuance ot the racial fiulicy of tlx th'iman 
(lOverniuent, six million Jews from (Htiipud teintorn' 
mohlh m gas ch.imhers (stnblished in tiies(> tamj's ' Most 
of the accused in the trial of the majoi ( a i man W at ( 'i imniids 
before the International Military Tiihuii.d at Ninciiili('ig in 
19 i .5 and 194 tJ wore sentenced foi wai (iinws lonnciUsl 

^ The othc r meaiH includofl «t ifv I tiu i-ibiswut iwd f i rhljst t ml 
tioii fifoDtetl h) r‘ie issud of pnrth m s I’ttinpl \u n nml 

nominal fo>»l lati Prior t wx t ulili/t iKt Iv dn ♦ t*u 

terminatitn, tlif (iti/tn-s f \nt 1 n 4 in tli t innunnl inamiii 

tlK^s^'toimtnu^jutretxiJo (<J to wh b tun olsotjj 1 

sale d( pm at ion of |KliMcdand ti\il thr ugh I ur t' fititl md 

right* and to sccngitiun in ghotu s suhjftl thtni t Mk Ij.uI ^ Imui 
In the words *1 tin Intfrniti nd t.«iniin ini'--* im w rt ^ nt if ^ui h 
Miht ir\ rnhundat Niinuil^rg th» - it< Hit unntnis ih Hum n an 1 
ptMKutiun and ^\t»^nln>tJ n ff lulgint t mrmgi f)rtlu hiprn* nt 
the Ffw<i 14 a ntoid f>f x nsi'»t<nt >1 Ff'W i *0 t \tt iiiiinatn n < and 

and svHUmatic inhunmnitv on tht tl h kn wuthit,h\ tin < ml < 1 PM | 
greatt 4t sc do ' I hf fol!/)wing paa'<*gf tPP J* wv fn m Hungarv h » 11 m n 
jrom thi JudgiDfnt giM “x a picture ( f imirdtrtd at Vu tlswit/ ipP 
the trfi"^imnt, in th< < mnntrition Itr i d»(unuTitu> and intnal »« 

camps, of the \ieiuiiH < t that p*jln \ t >unt i f (*t rman < < rup ttn n rot s 

* E\i<Unte waK gi\* n ot tlv tnaliiK nt I.j rukiru t/ia L dt o Ooufui 

of the inniate-s l>ff<rt and atttr thi ir Afitopf (PM4I Se* aPu Sitgal, \a t 

ex terra in it ion xlai* te-^timonv huh in iWtrnd iVU'\) Hovrfv»r, th< 

that the hair of lonion vutims was prim ipil mdt me < n f li« ^u^j* « t i" tn 
ctit off btforc they win kilh<l, ard Iw found m tIu itrPatim futoilH d 
ship)>ed t4» Cerraanv, thert to tie uRd tiji Inteniutu nal Militarv Inhund 
m the rnanufart ro of mattn it Nuninhtrg s< e bMfiW I. «ml 

The tlothfs, money, and valuables of in the prfxeedmgH and judgments oi 
the inraatea were also salvagf’d an/l the various war crimes triat as pub 
sent to the appropriate aguicua for iRhed m the fan of 7 nal^ of 

^imposition After the esitc rmination W nr < rtt/nnnh*, white d ami preparcil 

the gold teeth and fillings were taken by the Tnited Nations War (‘rimes 
from the head# of the ce>rpse4 and sent (’^unratssion, 1 '> voIh (1910 1949) Se<* 
to the Reichsbank After cremation below, Ji 257a 
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with the law of military occupation. The same applies to a 
large number of war crime trials held by national military 
tribunals and special courts.^ Similarly, numerous members 
of the Japanese armed forces wore tried and convicted for 
war crimes under that head.^ 

§ 1726. One of tlie indirect ro.sulls of the lawlessness andi'be 
the cruoltias of the Oerman practice of belligerent occuim-^"®^* 
lion during the Second World War has beoji the attempt totion of 
sujiplement and to make more precise the provisions of the*^*^^},^ 
Hague llegulatwjjis on the subject. This attempt has beenProWc- 
made through tlu‘ tieneva Convention of 1949 relating topj^yjan* 
the prote(‘tion of Chilian persons in time of war. While 

. ... pied 

Aiticlos 27-U4 (‘Oiitfiui provisions of a general cliaracterrointory. 

already sunniiari^ed/^ common to the protection of civilians 

both in belh’c.* t(M ritoi \ jiropei and in occupied terrilory, 

Artu‘les 4748 ar(‘ coneenied exclu4u‘ly with occupied 

territory. TIkw aie to a large extcuit deelaratrory of existing 

International Iaiw tluuigh in some wa\8 tlH‘\ go beyond the 

provisions of the ffaguc* llegulations and supersede them 

‘ Set' 111 piiititulai h( re krnntur Iribiiiul ot Pclimi ibtd , Ki (HinO, 

and Others {\u<icfhvd^ ami Ikhni p 70, Inn Khifi ami iHhers {Uada- 

( (ttu( ntiotiov » ampi I dotukd iii mar Sanat^,num f/rs#-), (Kdded 
IMi") In a Hiithh Militan Ouuit .i! In i I lutni SUtot. Oum- 

l^uiu'bui,^ da; ( R( parts, I Jnl^4Ion (m thin ciw the .locuscd, 

(1047) (also Kpoittd in dclAil in Tht (Hnnan (i\iUan'> in cli.uire i*f a Ssiii.i 

Jtehen Tfuil, ii (l‘UiO of War tr>rmni. rt* rnn\i( ltd of 0 juiinler 

( timff Trials, ]iiihli'^li< d li> William of per^ai's depirteti fnmi < ipiKi 

llodgc); In o iltstafhr and Others iirritoT>j ihui , 1 (1017), p ^ • (tin. 

(Thf Tual), dctidt^d in 1017 laso is ilso n ported m detail in II 

in the Pnited StaU's Militurv Trilmml ( nm* ^ V tud , 1 \ 1911))) , In n Ottdt 

at Nluiemberg * lit/# Ornnes and (tthus {\\\v \ Opk* /Mfi/), deeided 

(i (194S), In re Wilhcbn n*n Lich m l'M<» In a IbiTidi Militarv Court at 

iihgh ( 'nmmaml Trial), deeidcd in Hnuisv^iok, in which the accused, 

1948 h} the rnited States Militaiv lurman <i\ilians. were thaigeil with 

Tribunal at Nuremberg, ibid, 12 and coiniv k'd oil h(Miiuider of children 

(1940) , In re II Jkelm Lid aii4 Otheis of Ihihsh iloixirtid mothers in a babies' 

{ffndages Trial), liecided by the home under the ir maiugemeiit : J) ur 

Inited States Mibtan 'rnlmml at Reports, 2 (1047), p. 151 (rc- 

Nui*emberg i ihul , H (1040); In n j>orted in full. Hor Crimes Trutls, 

Tesrh and Others (the Zyklan B lase), 7 (10501) 

dticided m lOU) In the British Mihtaiy • See in particular the Judgment of 
(\mit at Hamburg (a eajse m winch the Far h>stern Military Tribimd 

the accused. (lermaQ rixilnms, were (below ,§25. ind the,] udgmont given 

found guilty and .senkneed to death in 1045 bj the rnited State Military 

for supplying poison gaa fop use in Ooraiiiisaion at Manila in the caaie <»f 

extermination chamlM^rs) : ibid., I Yanifushita ; Hnr (Vim^a 4 

(1047), p. 03; In re (Jremr, decided (10 48) { common (jhI upon below, §253a). 

in 1046 by the Supreme National • See above, § 
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as between the Contracting Parties.* Most of them boar 
the impress of the experience of the S<»con(i Worid War. 
Thus Article 47 lays dovra expressly that the civ-ilian |>opjiht. 
tion shall not be deprived * in any case or in any manner 
whatsoever’ of the benefits of the Convention by any t'han^^e 
introduced, as the result of the occupation of a U'rritory, into 
its institutions or government or by any anncvation liy thr 
iM'Ilig 'ivnt of the whole or part of the ocoufiied territoiy. 
It is provided that individual or mass fuiciblo tmnsfvrs 
and deportations of civilians fiom occupied territory to 
the Occupying Power or to any othei count r\. wlu-tliei 
occupied or not, are jirolubitcd regardless of their motiu*. 
The Occupying Power must not dopoit oi tiiuisfer part*, ot 
its own civilian fiopulation into the territory occupied In 
him ** a prohibition intended to covci oiiHCh of the ix-cupant 
bringing in its nationals for the pui}>osi‘ of di-placing the 
population of the occupied tcrritoi v 

The Convention forbuis tlie t)ccup\ing I’owim to isunpcl 
the inhabitants of the oecupnsl tciiitorv to -erve in it" auneii 
or aiixihurv torces ; neither must he penmt lae^suii' or 
propaganda anning at securing voluiitayv enlistnu nt. Cnlike 
the |Iaguc Regulations, tlic Convention umtaiiis detailed 
provisions concerning the woik whuh the o(<’up.<nt is 
entitlwl to exact from the mhaltitants He must not compel 

^ As tiu ttttPH > tht ipttmMil linttrtiis alh \t 

\ inerv suhjtxf^s it nnv lu n u ( *r tl t t» vt [tin TtHutH 

vt'ment to intlit ato hill tlif Mlunutf tP»i, mc Mi t Nvi t Tint! 

thf^ ('on\ciitioii r«rt I n»nl »hh St ra»ii tit U iMjtr.ult 11* / >i 

)ft*ncral proM>ious rclUiitj: to tht* •ot/ftfmniifplntfoitufuirllisntmitlh't 
* at4"gorie8 t>l the {M.rstijis proU« ted h\ f on oifto/M *1* U*) xtf tin U ut 
it AH well aw to the rn»ttiting Pnwi r (I'l’dj 

anti org uimtion-ii itol ihiit to ^ \rtph Pi I Ik viute Artith 

Part 11 deaLn with thf gtiiiral protcf nukt-t pjt?vmon li»r t itnl or jiartLil 
tion of populations against »crtain at u ttion in a Hujtahli ninnnt r, il fht 
consequent CH of M ir It h torn » met! MMintx td tin p<'[(ulititn or impM 

largely with the protet tion <rf Mf k anti ati\r nuhturs rttnons wo demand 

woundtd (hcm' ab<ue, ^ 1246) P.iit 111 ^u«h evat nation '^h dl n d in|ol\e !hi 

la fompoHfid ol thn^ Sections 'flie tliHpUcemi-nt tif cudians ouiisult tht 

firnt containA proviaiona common to houndii of the tnnipud i:enit<*i\ 
the belhgtreut teiittorifH prtrper and * eveeftt w he n lor mnUiml i< J|Hon * it j« 
to occupinl tenitoru'8. The Mccorid iinpttvMihle to ,uoi<i hikIi displne 
dealu with aliens in lieihgerent km inent ’ (tla Friiuh text ih*'# the et* 
tory. The third la concpined with priSKion ‘ s.ml <n las d impCiMHihilik* 
civilmna in occupied U^rntonea^ A mitmelle* which prohahly <^xprt« 

Urge part of the (Vmvention (Art ulwi mu moie auurateU tim inteutmu 
79441) is devoted to regulations for of the Artu le). 
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them to work unlesn they are over eighteen years of age, 
and then ‘ only on work which is necessary either for the 
needs of the army of occupation, or for the public utility 
services or for the feeding, sheltering, clothing, transporta- 
tion or health of the population of the occupied country * 
(Article 51). They must not be coerced into undertaking 
any wwk which would involve them in taking part in mili- 
tary operations ; neither must they be compelled to ensure 
by forc(‘ the security of the installations where they are 
performing conqiuLsorj' laliour. Tlioy must not be asked 
to earry out work outside the occupied lerritoi}". As far 
iHi [lossihle they shall he kejit in their usual place of employ- 
ment. They must be paid a fair wagt^ and their woil. must 
be proport i()nat(‘ to their physical and intellectual cajiacities 
(Article 51). Tliere must be no intert(‘rence vith their right 
to eummunicate \Mth tlu reprcr>entativps of the Protecting 
Power. 

The provisions of the Convention— in Aitiele 54 vith re- 
spect to tlie status of public ofhci.iis and judges are somewhat 
lacking in clarity While it is piovided riiat the Occupy- 
ing Power must not u/fp? their status or applj^ ‘ in any 
way ' nu'asures of coercion or discrimination against Jthem 
in cast' they abstain from fulfilling theii fmndions foi reasons 
of conscience it is laid down, in efieel, that they may be 
compelk'd to pi'rforni work us laid dowT n Aitiele .#1 In 
any case the occujiant is entitled to remove public oin ials 
from tlicir ofiice. 

It is e\])ressh ])ro\idcd that the destiuetion of the move- 
able or imlno^ cable property of private persons, of the 
State, or of otlu'r jiublie authorities, or of social or co- 
operative organisations is piohibited except when military 
oficrations vender such destruel ion al>solutely necessary.^ 

M^Kst of the Articles of this Part of the (\»nvention are 
concerned with llie administration of the criminal law^ by 
the occupant and the securing of judiciid saf<‘guards foi the 
accuscii. It is laid dowui that the cruninal law\s of the 
country must remain in for(‘e unless repealed or suspended 


’ Article 53. 
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by tiie Oooupj'iiig Power. This ho jikv.v do in cases in which 
they constitute a threat to his security or an oh.stacle to the 
application of the Convention. The oocujxwit may ciiaet 
criminal laws, which must he duly published and which 
must not be of a retroactive character, for the piirjHm of 
ensuring the orderly govemment of tho country and the 
security and the needs of the army of occupation, ife may 
entrust tlio administration of the criminal laws thus enacted 
by him to his own non-politicat military courts sittmji in the 
occupied temtory though courts of ap^ieal maj sit outside 
it (Articles 64-()t)).* The death penalty may be mijuisod on 
a civih'an inhabitant onh in case.s whim the {leison conceini'd 
is guilty of espionage, of wuions aet.s of sabotage against the 
military installations ot tho occupant or of inteiitionully 
causing death— proWded that such otTences were jmnish.dile 
by death under the law- of the oeeuined teintoiy prioi to 
occupation,* that the attention of the (’oint has been c.illcd 
to the fact that the accused does not owe any diitj of allegi 
ance to the occupant, ami that he or she was not under 
eighteen yeans of age at the time of the offence No pi'ison 
must be arrested, pro.secuted or cornu ted by the Oeeupting 
Pow^r for acts committed before (he oecupatinn, with the 
exception of bre.achos of the laws and customs of war.-* Tlie 

* *Vtule <j 7 ol the ^Viavaitn'n Unh (inupNni^! lortis or nMininistTatn n. 

down that tht^o (OurtH shall ippl> nor a (nlUttue dan^jer to Iih , 

only such provisions ot tho law a« au pn ]Htt\ or iri'ihilUtions Ajjam, it 

m attortl.imr with sjeneral prin^iph-* not tleur b<ivi tho courtt< t an iit u}t >n 

of law. in pirtiuilar the pnnciple that in luthnn/ation lontuiiMl m tin 

thts |>enalty Rhall Ik proportionate to ( oiu<nfi« n in diHri^jfird of tlw lu\ t*) 

the otfpiKt*, It IS difluult to hoc how whuh the\ owt thiir junsdution 

courts jK*t up hv the occupmt tin * Tht \ nitcd th»' L niti <1 

apph an\ standsird of that nature Staten, Cariuln lUid tho N<tli<»hntls 
The V must Apph the law as onatted re*» rved tho r^ht tn impose tlu* death 

Article b7 ran he is ^anlcd a» an pf !udt\ in kjk « f of tho ofl[oiu< s 

cxteptionai attempt to roako a treat V fnirniruUil in Aitule fiH (i) reffard 
binding diroith upfm a muniupal hv of wht titf r ihev \u lo ]ipriphahl»* 
court not wiilistaTidiiig any subsequent h^ dtafh uiuh rtlu law of tlmoftupitd 
conflicting rounif jpal law. Sirnilarlj territory y»nor to tho tommfrueniont 
Article tJH lays down that the courts of the ocfujution 
aot up by the otru »ant * may at thur * Artu U* 70 Tlio Hin>0 Article 
discretion eon\ert a srntence of im- providis for immunity “( nalioimla of 
pnsonment to one of internment for tlu Occupying Power who Iwforf* the 
the same peritxl ’ with regard to onthn'ak ot hostilities had sought 
ofkmceH object of whieh is «olrly refuge in th< U rntoiy itf the oempMsi 
t0 ttafia jMto (5trnpymg Power, hut State 'Fhis dofs not apply to oifentes 
which do md conatitiito an attempt eommitterl afUT the outhrenlc of how- 
on the Ufo or limb of members uf tne tUities oi to extraditable offencea. 
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Convention contains detailed provisions for securing a 
regular trial ; for the notification of the Protecting Power, 
the attendance of its representatives at tlie trial, and for 
information to be sent to it of any death sentences or im- 
piisonnient for two years or more; for safeguards in the 
matter of oviflence and counsel ; for the right of appeal ; 
and for humane treatment pending imj^risonment and 
detention (Articles 71-76). At the end of the occupation 
civilians who have bc(‘n accused of offences or convicted by 
the courts in occupied t(Tritory must be lianded over to the 
authorities of the occupied territorj.^ 

Finall 5 % the Convention inirodiuch a new departure inas- 
much as it imposes uj)on the occupant positiv'c diitir", with 
regard to ensuring food and a(h‘ijuate medical supplies 
;in<l services for th<' pojuilation. Article oo lavs down that 
‘ to the fullest cAlcnt (,( the means available to it, the 
Occupying Power has the duty of ensuring the food and the 
medical supplies of tlie population ’ and that. ‘ it shall, in 
particular, bring in th(* necessary foodstuffs, medical stores 
and other articles if the resourc(\s of the f ccupied territory 
are inadequate.’ ^ As a consequence the Convention limits 
substantially the riglit of requisition as hith(u*to obtaining. 
While it permits th«' reipiisition—hu' the use by the oeeuj)a- 
tion force>s and tin* piu'sonnel of tlie administration (though 
not for other purjxises)- of foodstuff's, 'I'dicles or ji.(dioal 
supplh*s available in the occupied territory, it allows such 
requisition ‘ only if the requirements of thi* civilian ]>opula- 
tion have been taken into account ' The Convention con- 
tains detailed jirovisions for relief schemes from abroad 
and for distribution and administration in case the whole or 
part of the occupied territory" is inadequatHy supplied.^ 
With regard to the kimls of conflicts to which it is applic- 
able and the s(*ope of its operation in relation to States which 
arc not parties to it. as well as in the matter of the ])osition 
of the ProU'cting Powers and the International R(*d Cros^ , 

' Artiel<' 77. occupant. This (loca no%nu^aii that 

the restnotne provisions fwhe Uatfiio 
■ iSoo Smith in B.Y . 21 (104 1), p. Uej^iilations arc in any weS obsolet4>. 
151, on ihia aspect of the liiitie*^ of the ® Articloa 59*(>2, 
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the provisions of the Convention are the same as those in 
the Geneva Convention of 1949 on the treatment of prisoners 
of war.^ The same applies to disputes concerning the 
application or the interpretation of the Convention and to 
questions relating to its execution and enforcenu'nt.® Apart 
from the provisions relating, mainly, to sick and wounded,® 
the Convention does not protect nationals of a State wliich 
is not bound by it.'* However, with reganl to those the 
position is the same as in relation to a State which has 
eifpctively denounced the Convention. Such States are 
bound by- - and are entitled to rely on- ‘ tlie j)rin<'iples of 
the law of nations as they' result from usages established 
among civilised peoples, from the laws of humanity’ and the 
dictates of public conscience.' ® By virtue of Artich* ,» of 
the Omvention. if the Occujning Cower is s.itislied that a 
person is definitely suspected of or engaged in actisities 
hostile to the security of the State such peison shall not he 
entitled to claim the rights and priv'ilegcs under the Con- 
vention in a manner jirejudicial to the seem it v of the 
occupant. Such persons, .“us well as det(iin<‘d spies and 
saboteurs, shall not enjoy' the rights of communication, 
gu,ar^nteed by the Convention, in cases when' fTiis is ,ib- 
solutely requiied by military security. How«>v(‘r, all these 
persons must be treated with humanity'. 'I'hey must in no 
case lie deprived of the rights of fair and tegular trial as 
provided by the Convention. 


^ Sec ^ 

* Sec <iU>vf . > I HI 

* See abo.c, ^ 1246 

* Neithd, by \irtiie cf Article 4, 
does It apply to nntionalfi of a neutral 
State or of a to l»ellij<erent Stat** s»> 
long aH th^ir Stite« 4m; e normal 


diplMinalH n I litKHw with til Ortujn 
iiiiT r 

^ Vr^icle 142 K«}i a van lul 
of thin ]>nrMculir (ieijo\,t (Vinveii 
tfoii of 104') M* ( bier. Ihr \>Ihr 
rt*kthrhf Si huh r /ift^fUerunf/ 
he*(-t h h thhiitfs Ma^nahtfifR 

(it't Okku f hi I I0"i0) 
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Scliratuni. §§ 1, S Wohber,!, §§ I, 2 J HO). Jaw of Xaral Marfare 
(1921) ],<Tou\, Le drod xntfrnatioival ptndmd la gutrrt wKinOmf 

)<ipij7iatf>fi ( 1 92 1 1 Sc honboi n, lifcht xwd T* chn li i /a modi i m n Sf4. knegsrecht 
p.vp<'r, 1020) KKhnioml, Sfa Pnufr tn the M ni^rn H orW (1934) 

Oenet, § I 63 Saiulifoni, IhriUo rnaniwto dt guerra (193S) — MnMn du 
Pnytison, D* Vinjlvence ezcrac par Vinientwii (uronauttquc sur li juerre 
rnxtfde il ^*)u n iifin }urtdiq\i(’ (I93s) Hijirin'. anO ( oloiiibo«, §^ PO 131, 

101 5(»0 Sinilli, Thi Iaw of ilo Si a (194s)- <u*'<'^ner. WVstlake, Lonraor. 
an<i otln is in A’ / , 7 1 1877), pp 236 272, 5’i8 0.76 Tujs*. m JiJ , 16 (l*8i>4), 
pp 113 137 Qui^b \ 111 1 ./ , 1 1 (1917), ]}j> 22 45 Tbiwer m A J.y 13 
(1919), pp. 60 78 UmlgorN in AJ , 17 (1023), pp. 1 11 Husse\ and 
Tninble in A S Proradimt'*, 1930, pp. 11.7 120 liaidiner in Lan (Jiwrierly 
Uiuiu, IS (10.>2», pp .721-516 Brunotti in /bri/A> ninnfiwi, .30 (1037), 
pp. 317 361 Sraitli in Hagm AVnicd, 63(10.3S) (i ), pp. 608-6.12. o aKo 
the author'^ qunltd bolow, '' 178 

§ 173. Tho |)urpo8e of war is th(' same m the ease of Aim* and 
warfare on land or on sea - namely, (he overpowering 
the enemy, l^ul sea warfare serves this p^. pose by attempt- Warfare, 
ing the aoeomplishnn^nt ol aims diflFereiit from those of land 
warfare. Whereas the aims of land w*arfaro are defeat of 
the enemy army and occupation of the enemy territory, 
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the ftiiDs ^ of sea warfare are ; defeat of the enemy navy ; 
annihilation of the enemy merchant ficf't : desi ruction of 
enemy coast fortifications, and of maritime as well as mili- 
tary establishments on the enemy eoasl ; euttiiig off inU‘r- 
course with the enemy coast ; prevention of earriapte of 
contraban<l and of rendering uimeiitral service to the eiKuriy ; 
all kinds of support to military ojx'rations on land, such as 
protection of a landing of troops on the enemy coast ; and 
lastly, defence of the home coast an<l protei'tion to the home 
merchanl flect.^ 

§ 174. As in land warfare, so in sea warfare, not cv(>ry 
practice capable of injuring the enemy in olTtmcc and 
defence is lawful. Although no regulations regarding (he 
laws of war on sea have a.s yet been enacted Ity a general 
law-making treaty corresponding to the Hague Kegiilations, 
there are treaties concerning speei.il points such as sub- 
marine mines or bombardment by naval furees and custom- 
ary rules of International Law wliieli regulate the matter. 
Be that as it may, the rules concerning means of st'a warfare, 
though in many points identical with the rules in force 
regarding warfare on land, differ from tliem in many nsja'cls. 
and therefore must be discu.s.sed .st'paratcly. 

§*175. Whereas the objects against whieli means of land 
warfare may be directed are innumerable, the numbf'r of 
the objects again-st which means of sea w'orfare are directed 
is limited to six.* The chief object is ctiemy vc.s.scl.s, whetlu'r 
public or private ; the next, enemy individuals, with a 
distinction between tho.se taking part in lighting and others , 
the third, sea-borne enemy g(K)ds ; the fourth, tin* enemy 
coast ; the fifth and sixth, neutral vessels attcin{iting to 
break blockade, carrying contraband, or rendering uniwutral 
service to the enemy 

§ 176. It is evident that in times when a belligerent eouhl 
destroy all public and private enemy property he wa^ able 
to seize, no fpccial rule exi.sted ri'garding private dnemv 

• Aims of sea warfare miut not be enumerated in Ariidn 1 of tke I'.S. 
oonfuaed with end* of war ; »e« above, Naval War VoAk 

jM< * l'nl«« enemy aircraft (hay be 

* the aims of sea warfare ♦ .See llvde, n. | 710. 
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ships and privat<? enemy property carried on the sea. But 
the practice of sea warfare- frerpiently went beyond the limite 
of even so wide a rif<i»t, treating neutral goo<ls on enemy 
ships as enemy goods, and neutral ships carrying enemy 
goods JUS enemy ship.s. It was not until the time of the 
Vonsvlato del Mare, in the fourteenth century, that a set of 
chuir anti definite rules with reg.inl to private enemy vessels 
ajid private enemy property on sea in contradistinction to 
neutral ships and neutral goods was adopted. According 
to this famous collection of maritime usages observed in the 
Middle Ages by the communities of the Mediterranean, a 
belhgertmt might seize aiul apprttpriate all jjrivate enemy 
ships and gootls liut a distinction was made if either ,hip 
or gooils were neulral. Although an emony ship might 
always Iw ajijiropn.ited, neutral goods thereon had to Iw 
re.stored to the neulial owners On the other hand, enemy 
gootls on neutral ships might be approjiriatetl, but the 
neutral sliips carrying such gotais had to be restored to their 
ownens Ht»we\er, these rules of the Consolafo del Mare 
were not at all genendly and eontinuortly recogni.sed, 
although they were atiopteil l>y several treaties l)etwecn in- 
dividual States during the fourteenth anti fifteenth centuries. 
Neither the communities belonging to the Hansi-atic Ijoaguc. 
nor the Xetherlautls and Spain tluring the War of Intleix-nd- 
enc*‘, nor Knglantl and Sp:iin tluring tliei. aars in the ix- 
teenth eentnry. adt»})tetl thest* rules ; jiinl France exprt'sly 
enacted by Onlinances of ir>43 (.Article 42) anti lo84 
(Article OS)) that neutral gi'ods on (‘neray shifis as well as 
neutral ships carrying enemy gootls should be appro]>riated.^ 
Although in lO.AO Prance adopted the rules of the Consolato 
del Mart’. Louis XIV. tlrt)pjH'il them again by the Ordinance 
t)f 1081, and re enaettsl that neutral gtiotls on enemy ships, 
and neutral ships t'arryiug enemy gotsls. shoultl be appro- 
priatetl. Spain enaeteti the same rules in 1718. The 
Xetherlands, in eontradistiiiotion to the C-aisolnto dd Mare, 
endeavouretl by a number of treaties tt» ftister the principle 
that the flag covers the gootl.s, so that enemy goods on 

‘ Hoh$ d'mnmy CfonjUqm ctlU d'amy. Cvnfiscanivr ear navihust wr rebus 
naves. 
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neutral vessels were exempt from, wheiviis neutral goods 
on enemy vessels were subject to, a]>{iropriatioa, On the 
other hfiiul, throughout the eightc^enth century and during 
the nineteenth century <lown to the lH‘ginning ol tl»e 
Crimean War in 1S54, England mlher>'d to the rules (if the 
Cormlato del Mare. Thus no generally accepted rules of 
International l^iw regarding private jiroperty on sea were 
in existence.^ Matters were made worse by privaDrring, 
which was generally recognised as lawful, and by tlu' fad 
that belligerents frequently deelan'd a coast blockaded with- 
out having a suilicient number of inen-of war on tlie spot to 
make the blockade effective. It was not until tlu‘ Declara- 
tion of Paris in 1850 that general rules of International 
l^w’ regarding private projH*rty on sea came into CMsUuice. 

§ 177. Things began to uiideigo a change with the out 
break of the Crimean War in 1854 ; all the lielligen^nth 
pnK'lairned that they would not issue lettiTs of marque . 
Great Britain declared that she wouhl not mm/c rnuunv goods 
on neutral vessels; and Prance declan‘d that slie would not 
appropriate neutral goods on ei)cin\ vessels Allbonuh this 
alteration ofattitude on the part of tlie belbgen nts wasorigin 
ally intended for the (Viinean War only and eveeptionally, 
it led after the eonclu.sion of {K*ace in IS5h to the famous and 
epoch-making Declaration of Pans." which (sauted tlu* four 
rules— (1) that privatirring isabolisiiiMl. pJ) that the nmitraP 


^ Boeok, No-j. «iuJ iaiT<‘ki*n 

in fJaUzendorJJ, iv. pp. 571 .)7s, irivt' 
excellent guiuniAn(*h of the 

* See MarU-iJN S.HM , 15, p. 7ti7, 
and above, '.ol. i, ^550. >s<e aUo 
Figgott, The JJeA'Iarafum of 
(iyJ9), who m an opponent of the 
Declaration, and Mo(kton ni AJ., 
14 (1920), pp. 356'3t>S. And Kce 
Malkin in B. K., 1927, pp. 1-41, on the 
inner history of the Declaration, and 
Schmitt, Die Y ortjfsckichtf der tn der 
PafMtr Seer^rkl'idi klnratum wn'drr- 
gelegten Orands^ttze ^ *934). 

* Only the n^idral flag (ovtrs 
enemy goods, not the flag of o 
belligerent, who may, therefore, 
seize enemy goods earned by his 
own or allied merchantmen {The 
Boumaman (I9l5) I B. ami C.B.C. 

m ; aiyii i a.o. 124 ; r4« chth- 


hPN/ (I'.ma ^9 D*i (1*1 23, IJ.U, 
V 39 See above, ^ lu2, aidl ImIon^, 
§ 197 n ) I he riMjtral Hag piotett'i 
» m n\\ gof'tU Olds lr)ng as lhe\ 
are tinder if , ihe\ In^e prottsljon ko 
** oon a** ihe\ me transhipiKd into 
lighter-' {Tht IfaudoJo (19Md 2 B 
arvl 339), Vnd Met- Onrner, 

Pfize fjw. Nos. 243, 241. Dn the 
other hand, when emrns goMln 
shipprsl m enein} vcsmcIh lichde the 
outbu*ak of ^ar aie transhipped in 
iransitu into ricufral vtsnaels^ the 
neutral flag rims md, a<(orcl^>g to 
Bntiah praetne, protect them {The 
Jmnne (1919) 2 H. and (’.P.C’. 227 ; 
The Baman (1917) 3 B. and C.P.(\ 
llfl); unhhs the ongtnul 
has lieen def/crmined- The YesUt 
1 1921 J 1 A.(;. 774; 3 B. ami C.P.C. 
897, Although tho Doelaration of 
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flag covcrw enemy gooris ' with the exception of contra- 
band of war, (li) that neutral goods, contraband of war 
excepted, am not liable to capture under the enemy 
flag, (4) that bl<)ckafl(\s, in order to lie l)inding, must be 
effe(dive. i.e. inaintain<*d bv a force really to 

prevent access to the (‘oast of th<‘ enemy. SiiK‘e. with the 
exec[)tiof» the* lJniU*fl Stales of Amerh'a and a few other 
States, all members of the Family ol Nations are now 
parti(^s to the Declaration of I^iris, it may be main- 
taiiUMl that th(‘ rules quoted ai(‘ general International Law, 
tlu^ more so as tlu^ luai-signatorv Powers havt^ hitherto in 
practice always acted m acrajrflaiH'c with tliost^ rules. 

However, tlirough the applie.iiion of the doctrine of con- 
tinuous voyage.^ by the rnited Statch during the Pivil War 
in llic form of th(‘ <U>elrine of conlinuous transportation,- 
through the apjilu aumi ot tlud docliiiie even to t'onditional 
contraband during tin* I'irst W'orld War, b\ a numb<*r of pre- 
suiufitions of ho.siile di'stination. by tin* inqiosition of a duty 
uj>on a rnuitral eou'-ignor uf proving the mnoeent destina- 
tion of tin* cargo, ainl 1)\ an c!K»rninu.s extension of the list 
of (amtraliainl/ the rule of ilu* Declaration of Paris that a 
neutral Hag covtTvS tunuu> gniKD with the exception of con- 
tra I Mini of war. Inis to a irreal extent In^en frustrated.* 

l^in^ \H a laratxua in in\x>nr oi CaiKs ypiwUh of 

m*utnU coiunnnt', iii>t onU lt< niihoui .iu\ 

neutral • oni l'!it '»No tl.iM in m> , nifi vontmtiaiui and it uoi IC 

can t’liiun of non §‘omia tIuTofo.'o appear that ])ubbc wu*n^\ 

band goiwU soi/itl in spito oi Uun^ proj«il\ onjov s tho pnittnaion of 
»"arru'<r by a ncuitial w-vsrl [I'ki ruuitral rtiiji. HowevtT, it is» vontro- 
i>tn,jn ( ndn) l*. 2(0 ; II U and ( .C.O \i'i‘»i,d uhrlinu Niioh Uteral inlcipn*ta- 
iMi). .\nij p. ''*Ju n 1, tn*n \%ould l>o in aironiam’e with the 

on iftsed <‘«»vt*r<sl b> iho furtlnr t of tiu l>o< I, a rat nui, which, it 

e.N<#'ptioii of the doctnin^ inrc<’ti<»u, ha^ btvn a-i<(Ttod, wio* fon^crmii with 
‘ it bin* Won asNt'rttMl moo, ftir pm ati* pmjM'ity only Stx? Snath in 
inslarii o, Hivut, a p l2‘.h and i/ai/ar /w'"fn a, i>3 ( ItKtSHi i, pp. H24- 
Si hnimm, p, IKl that the nout rid *Kr2, and in I^tu* Quitrtfrli/ lietxfu\ 
lla)< oovons onlv pruato, rnd pubbi, pp, 237 2 Uh See al>n 

ciuuny proiHTty, ami thoMduro that Uow^on in li 2t pp. 15ri, 

flmdi gomis on neutral Ai^ssols us InT. S»‘o lH*h>w , ^ 3Ui 
l»fIong lo tyhe State of th«' onomv * Set' below, § UU. 

may lie wu^od uml appropnateil. * See below, JS *tn3, 391, 't03a. 

'Pho ftaimn fViro ( ourt in 1912. diir« * See Quigley, 'hf Imjnunxty of 
ing the Ttmo* Italian War. in I'h^ e,i.ufe /V»rper/y from Caiylure al 
Tht! AVnti, anii The Mrn- Sea tllUS), and in .4../., 11 (1917), 
tolp, gave ita de«ui*ion in ^«^onr of pp. 22'31, and \enrijl, §§ 305* *343. 
thia opinion (oeo ('oquet in H.O., 21 Seo alno Moori' in i olumbia Law 
(1914) pp, 231'29f)). The IXiclaiation 27 (1927), pp, 403, 404. 
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l^Pria. f 178. The Declaration of Paris (lid not touch the old 

Ap^ rule that private enemy vessels and private enemy goods 

{^•o’on thereon, or on ships of the capturing iHdiigerent, may he 

8®**®*^ appropriated, and this rule is, thcrefoni, as valid 

as ever, although there has licen much agitation for its 

Enemy abolition. It camiot be denied tl)at the njovement,* since 

the middle of the eighteenth centurv, for the abolition of 

nisraoD. . , , . ” , " , 1 I 

the rule that private enemy ve.sscls and sea-borne giMxIs 

may be captured, might, during the second half of the nine- 
teenth century, have met with success but for liic decitlcd 
opposition of Great Britain. Ihiblic opinion in (ircat Britain 
was not, and is not, prepared to consiuit to the abolition of 
this rule ; and there is no doubt that its abolition would 
involve a certain amount of danger to a country like (Jroat 
Britain, whose position and |xiwer dcjxaid ehiclly ujsm Iut 
navy. The ]H»ssibility of annihilating an cnemy :> commerce 
by annihilating his merchant fleet is a {Kiwcrful weapon 
in the handLs of a great naval Power. .Moreover, if enemy 


^ In PniflBiA and the l'iute<l 
BtAte« of America had already stipu- 
lated by Article 23 of their Treaty 
of Friendship (st^c Martens, /?., 4, 
p, 37) that ill case of war betwt*en 
tben^ merchantmen should not lie 
seized and appropriated. Again, in 
1871, the Unile<l States and Italy, 
by Article 12 of their Treaty of 
Commerce Martens, A./?.//., 

2rid scr., 1, p. 57), stipulate<l that in 
case of war between them, merchant- 
men, with the exception of those 
carrying contraband of war or 
attempting to break a hh)okade, 
should not be seized and appro- 
priated. In 1823 the United 8fatce 
had already maile a proposal to 
Great Britain, Frirnce, and Kusda 
(see Wharton, iii, § 342, pp. 2W-261. 
and Moore, vii. § 1198, p. 485) for 
a treaty abrogating the rule that 
enemy merchantmen and enemy 
goods thereon may be appropriated ; 
but Russia alone accepted the pro- 
posal, and then only on the condi- 
tion that all other naval Powers 
conaentofl. Again, in 1858 (see 
Wharton, iil, ] 342, pp. 270-287, and 
Moore^ vii. $ 1108, p. 466), on the 
oooaaion of the Declaration of Paris. 

United States endeavoured to 


obtain the victors t)f tlic priucipic 
that enemy uicu'liiintmcn should not 
be appropriaiHl, making it a condi- 
tion of'licr t»c('mioii to the Divlara- 
tiun of Pans that Jum [irirndph* 
should hi‘ recognised. Bui again fhe 
attempt ftiih-d. owing fo ihc upfx-Mn 
tion of (irmt Bntam. In lh»M 
Italy, by Article 211 of lur Marine 
(’ode, enacted tliat, in of war 
with any other State, enoiny mrr- 
rluntnum (not carrving contmliand 
of war or breaking a bliM'kailo) .diouM 
nut l>e H«‘ized and appropnatwl, pro 
vided reriprority was granted. At 
the outbreak of war in istJti, Pno^-iu 
and Austria exproj^riy de^lan'^l that 
they w’uuld not seize arul appropriate 
each oUier’j* nieff haTitm«‘n. At the 
outbreak of the Franco (iertnan War 
in 1870, (Jennany dt^ biied French 
merchanlmen exfunpt from capture, 
but elningcfl her attitmfa* w'hen 
France did not act upon ^le Hainc; 
lines. The l^iitcd States of j America 
made unHucf'CHsfuI attempts (see 
Holla, The /Vacs Conf^enci at Th 
liagm, pp. 31)8-321, and Sebtt, ( .Vm- 
/crenesa. pp. 009-707) to secure 
immunity from capture for enemy 
merchantmen and goods at sea at the 
First and Second Hague ConferecKm 
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inerclijmtnion are not captured they can be fitted out as 
cruisers, or at least be used for the transp(>rt of troops, 
munitions, and provisions, Bofr)re the First World VVar 
several maritime States made arrangements with their 
steamship companies to secure the buihiing of their trans- 
atlantic liners according to plans which made them easily 
eon\ertihle into mcn-uf-war, and th(‘se v'evseK were of great 
.service t<j the belligerents in that war. 

From the end of the ninett*enth century to the outbreak of 
the First World War it was not th(“ attitude (d (ireat Britain 
alone which stood in the w'ay of the abolition of the rule 
that sea-borne private enemy projH-rty may be confiscated. 
With the grow'lh of naYie.s among t'ontuiental Powers, t' ese 
Powers learned to appreciate the value of the rule in war 
and the outcry against the capture of merchantmen liecame 
less loud. E\en if (rreat Biitain had in or about 1912 pro- 
posed the abolition of the rule, it is probable that a greater 
numher of the mard ime States would have refused to accede. 
For at the Second Hague Conference. France, Russia, Jajuin, 
Spain, Portugal, Mexic<), Colombia, and P.’uama, besides 
(Ireat Britain, voted against its abolition ^ , and there W'as 
noticeable before th<' First World War a slow but constant 
iiKT)*aso ill the number of (Continental writers - who opjxWd 

' lliv UhIjuh Uur Kejrulitions of The Law of afffciuig f'otu 

proM(it p\prPH«l\, in Vrticlel41, rntne flun/t/ H r, bv. 
thiit piu ito ('norm \csmN aro liable />« r^<ipf</ u/r la proprttif pni/t < *}i 
to taptuio and ( nmU nination. la qiurre (isob), N uian />»/ 

* See, niKlariip, IVreb, ^ 3b, neptiin dHla propnfla pnt^iUi fra (ih 
pp. 19S , Uopt I ( , /i{is Sfebtuif i/ufi »ti gitfrro (iStiT), Zur 

(UHllb pp 3i» 47 , Dwpuib, N**- Jleform knegsi^tererhin ^ISTri), 

, PilJol. p (.Jioiviana, Iam Kloi>ukt‘M ** 1 x 1 , Ihe tnUr fia^ 

propneta pniata n^llf qunre want fetiuiUrh* }*rt\atcujenihum zui Srr 
hwr, ftr (P107), Nn mover, /Vi?i- (1K77), BlnutfR’hli* />dWf im 
ztpun dm SfekfifOsrerhU (1909), Kruge rnul da^ Sf^beutfrethi fmbrson 
Boitiin, pp. 114 lh7 , Hiivtlinmnn, derr (Ls78) , Bocck, Df la propnH/ 
Das inferjiatiotin^e Pn^enrmht (1912), ennemte sou 7 patalhon ennefnt 

§2 On Oie other hand, the Insti- (1H82); nupuifi, /xi fiiwfrrf manf»me if 
lute of Inteni.itioiial L^w luiS >f»veral le^ doctrines aug/atsm (1899), liOro). 
tnuf^ wittd in favour of the abolition la gurrri tuan/ifne (1900), KOpeke, 
of tbo rule, hoe Tablmu de Das Seebeutmi’ hi (1904) ; Hirst, Com- 

rinsitlul do drott intf f naiuotal (1893), merctand Trorfirty tn Natal Warfare. 
pp 190 193, and .inwuuiff, 2o A iMtrr of the rd (^hancelhr {1900) ; 
(1012), p. 0t>0. The literature eon- Hamtnann, Det Streti «ttt das See 
oeming the ecuiiiseaMon of private 6eTi/ereeA< (UM)7) , Wehberg, pp. 207- 
enetny property at »ea is abundant. 266, and Das J3evi4s:rfehl m /xtvuf- 
See. beaidee thofio already quoted at und Smkrtey (1909) ; Ohen* The 
ill© eommeneenient of § 173, Upton, Immmnty of Enemy's Property from 
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the abolition of the practice of capturing enemy merchant- 
men, to which so much objection was once taken. 

§ 179. Be tliat ns it may, the time did not then M'cm 
very far distant when the Powers would come to an agree- 
ment on this, as on other points of sea warfare, m a code of 
regulations regarding sea warfare analogous to the Hague 
Regulations reg.u'ding waifaie on land A beginning was 
made by the United States of America by her Naval W'ar 
Code^ published in 1900, although she withdn w it in 1904 
laiter, the Second Hague t’onference prodiii ed a iiumliei of 
conventions dealing with some paits of sea warfaie, nainel_\ 
(1) the Vlth, relative to the Status (»f Kneinv Menhant 
shi[vs at the Outbreak of Hostilities , (2) the Vllth, lolatue 
to the Conversion of Merchant-ships into W'ai.-.hijts , (O) the 
Vlllth, relativa' to the Living of Automatic Submanne 
Contact Mines, (4) the IXth, respecting Bombauluicnts 
by Naval Forces , (o) the Xlth, relative to certain Restne 
tions on the Exercise of the Right of Captuic in Mariiiuic 
War 2 

After the First Woild Wai the onl\ Milijecl of iiiles of 


Capture at MardoxMlI. 

Plain Rta^ons fi/r Immunity 
from ( apture of Priiatf Projmrty 
at Sea (1910;, Hutlprilinin, ih*’ 
HandnUschiffe der KruyfUhrfnden 
(1912), I^orelmiTi, Capture at Sta 
(1913), Nthramm. ^8, BaUadoru 
Pallicn, pp 2()7 , Sladf ni the 

Naial Annual (1914). pp M'j , 
Wecitlakp, Fapere, pp. bl.iblO, 
Quigle\ in AJ , 11 (1917). pp 32 
45, btjer .Vjmlo, Die FrtthfU der 
Meere and das Volkcrreeht ^I'llT) 
Hays in AJ, 12 (1918), pp 2S3- 
290 , Meurer, Das Programm dtr 
Meeresfreiheit (1918) , iMvidHon, The 
Freedom of the Seas (1918) , 

The Immunity of Prnate Property 
from Capture at Sea (1918), l)e 
Louter m HG^ 20(1919), pp %- 
98 j Piggott, The Freedom of the 
Seae (1919), Hershev in AJ, 
13 (1919). pp 207 226, Oarnor, 
DmiopmenU, pp 798*800, H>do, 
jj. §S 771*772 ; Dnmaa, Us aspects 
/^onomuives da dnni de prm at ant la 
ymrre mondtale (1926) , the same, i 
Xe« aspects eccmomtques da droit 


prite apret In rjurrre u ndmlt (1^210 , 
Bi(hni(»n(l iii U 1 i‘‘‘2s, pp )l) “>h , 

p]» IVi . Uutiti anti 
Mfucoln, I he l/euhpmnU nj InUr 
mliotuil Imu ])p 2ns 27s. 

Id»i(l Kustat t B(U\, Mnntimf Jrad* 
in War (ntrtft, Irtulom 

of the Snu (BH")) .J(Mup and l)<rik. 

SfVtrnUty,) , (1935), pp 121 

I'H), ind I t litinl i>H P)I 

Sm iIm) l)if Ij^UitdK qimtitl 

b\ Fauthillt, <} IkM. Pnulipr Krnbn, 
viti Nos 3070 iO'MI and Ibietk, 
Nos 382 772 

^ ,Si‘ abo\(‘. \ol I § 32, and 
btotkton in the A S Proonuluiat, n 
(1913) pp 115-123 \s to |h<* Naval 
(VmIch of somf‘ other Pdvkrns hio 
( arm r, i ^ 7 9 

The Institute of IntAniational 
Uiw, at Its nifeting at Oxford in 
1913, adopted a draft twin of rnan- 
tinte warfare (Manuel des lots de la 
guerre manhme) The Dw laration of 
I»iidoQ was primarily con<ernod with 
neutrality. 
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Wttifarp at sea regulated by treaty has bt‘en the use of sub- 
marines against merehant-ve'-sels (m* below, § ll)4a).* 

II 

ATTACK AN1> SEIZURE OK ENEMY VESSELS 

Hall. §§138, 14S Uwmice. § lh2 \V.-,tlaK<. ii pp. 154-162, 312-31^- 
Phillimorfi, in. §347 n. ^73 Halltrk, n pp 123-12,5 Tayl^'r, 

§§515 540 Mnor^ \n. 1175. l!h;i, nc. WalKrr. § .W, p. 147- 

Wlwirlon. in. §345 H<*rnhf*v, Nos. 401, t05, 423-420 Blunts^hli, 
§§004-070 llolHor, §§137-130 riliiMmi, UHS l''uUf4iiU(% §§1313- 
1313(0), 139.5 13115(0) Dohju 1>51 050 Puiur, n. §60 - 
ill. pp. 132 449 I’rarl^T vui 315,5 3105, 3170-3J7S 

(Vilvo, iv. §§ 2!iOS-2375 Finn*, in. N«m 1411-1421, and Nos 1605 
1071 Holm, §§ 509 011, 715 741, fti>2 S75 5Icn^nhaL’-l.,<‘iiioih ii. pp. 

90 119 §§ 730749 , 70<i-770 VerzijI, l.s2 IH*), 3^3 390, 697- 

71s ( ’olnnilhbs, ^!j‘Ml]G7 <.uint. ^ 253 2il9. 273-310 learner, Pnzf 
ht(t , N(fl MM) Hif'k'in.-* aiul <5 i1oiij1»‘M. 5;^ 533 5on 15 r^>ls. §35 
Ha* kworth, voi. \i. pp. 1 no .503 -Ortohin, n. pp 31 34- Hot*ck, Nos. 

100-208- -I >\i puis, N(»8. 1.50 158, ami OSirm, Nos. 74*112 V S Naval War 
I'wle, .Vrtick*'', 13 ICv -Hernhteu, §§ 7-S sliramni, §S Wthk'rjr, pp. 

174 207 (larntT, i. 8§ 214-215, 220-222, n. §§ .>.32 ,537- IJudson m ^4.,/.. 

10 (1922), pp. 375 390 -Her/ot: ni J.J., Is (1924), pp. 4S3-500 

§ ISO. Wlien’os in land warfair all '^orts of violonco against Import, 
enemy individuals are the oliief meaii'i, in sea warfare ‘'Attack 
and .seizun* of enemy vo.sseN are the most im]Kirtant mt^iins.and 
For together with enemy ve'^st'ls a l>(‘llic:erent takes ^Jemv 

sion of the enemy individuals and enemy good.s thereon, Vessels, 
so that lie ran a])pro]>nate vessels and goods, as \4*‘ll as 
detain those enmny individuals mIio are liable to U' interned 
as prisoners of ^^ar. For this reason, and eompared with 
attaek and seizure tif enemy vessels, violence against enemy 
IxTsons, and the other means of sea warfare. i>!ay only a 
secondary part, although they are certainly not unimjiortant. 

For a weak naval Power can even restrict tlie operations of 
its Heet to mere coast defence, and thus totally refrain from 
dinM'tly attacking and seizing t*nomv vessels. 

§ 181. All <‘nemy men-of-war ' an<l other public vess^ds, AtUck, 

‘ A8 to tln^ Hrtbaiifl Conveiilion oflicors and ervw of a ship who 
on Maritime Neutrality «ee nhovi present at her Ukiiig or dc«lnh tioii 
§ 68 (n.). is not necessarily an armed ship for*''™' 

• A ship which is an ‘ armetl interiuvtjonal WUigerent purposes, 
iihip ’ for the pur|M>HC of justifying an but the following decisions relating 
award of British prise bounty to the to prire bounty may be mentioned : 

VOL. If. 2o 



466 


WARPAKK ON SEA 


[§181 

which are met by a belligerent’s meii-of-war on the high 
seas, or witlun the terntonal waters ’ ot either belligerent,® 
may at onoe be attacked, and the attacked vessel ma;y, of 
course, defend ^ herself by a counter-attack Kmuny mer- 
chantmen^ ma\ be attaiked only it they reliise to submit 


Il.Jf. Suimtanw H 14 [1920] At. 
403, In re Optratvom %n 

Mtsopotanna, i9U /!?i5tiy23]P 149, 
In re I he Destructum of Cutatn 
inned 7 urinh (H M isub 

tmrine K U) [J9tJ4J V 29 
^ V\hether eiiernj xiierthAntimn 
may be captured in rivers ih a ton 
tro verted question >»ee VVehb<rg, 

pp bO 61, anti Bieui^feklt m / 1 , lb 
(1917), pp 375 I, and the ‘jeveral 
authors there quoted t>©e 

Garner, Pnie Lau, Xoa 14 4 146 
There ought to be no doubt that the) 
may be capturetl in parte of rut is 
which are navigable from the <tca 
sea going vessels, and that going 
vessels ma\ also be laptured m pait'^ 
of nvers not navigable from the wa, 
if they have been brought there foi 
the purpo<«e of saving them from 
capture The Institute of Interna 
tional Law (see Article 1 of it4 Mnnutl 
dt la QU^rre marUiwe (1913); hid 
answered the question in the negi 
tivc but during the > ir'^t W orld \N ir 
the vanous Pnze ( our|s ari'iueriMi 
It in the affirmative In a judgment 
of the It ihan Pn/e Court (sfc fhe 
Cervtgnano and I he J auvhdb, 

Juf tUU (1917), pp 17S Is]), lon- 
demning m 1917 two dmi \ntl»d 
Vustnan vesseh nioore^l in a river 
port, it IS mentioned that the (ri rm in 
Prize Courts had <onderan<‘<i sonif" 
Belgian ships moond in th* (nrmin 
Rhine port of Duisburg, ana the 
Russian vessel Primula, captured in 
the River Trave, which bad*c fnmi 
Lnbeclii; to Fraueumundo (aiuhillo, 
Jur <UL (1915), pp 13 16 Set also 
Le Cawr v Eden 17S1) 2 Doug 594 , 
Lindo V. RodnJ>y (\lf\2), %b*d , 613 (n ; , 
The CoiUm Plant (1H70) 10 Wall 577 
As to the »Ai7nre <m enemv < argots in 
the dorks, whaives. and qiia^^ of a 
port or in warehtiuses or reservoirs of 
a port see The Rmmanian, 1 B and 
C.PX\ 76 and 637, anti other rases 
dieettas^d in Gamer, Prise Lmo, Nos 
148-165. See also Baty, pp 337 341 
Different Is the question of the 


capture of enenn vessels on inland 
lakes not connec^ted viith, and navi 
gable from, the sea , »te In re iraft 
captnrtd on In Iona Syanza 11919! 
P h3. 3 B aiui C 1^ ( 2lt5, u here it 
was held that the right of i aptuie can 
bo even i»t d on stu h large inland I ikt h 
as belong in part to tin tcnitor> of 
each Ix'lbgercnt, both having aimed 
vessels then on 

As to vessels Imnii bed to avoid 
rapture, ami vcssclh hc nt inland by 
train, h»c Th inicluib } 1919) P 129 , 
3 B and C P( oil , I A C 

2r» , 1 K Hid (’ I’ < 191 iLo 

/hi trin^fpp and < *10 r 

vc%s<1h when it w Is held, with nganl 
to a vessel captured si\ via^ attci it 
had bicn scuttled, tint ih ttu vchmiI 
was taki n out it the I irb ui to h< 
si utth tl on a( count < f tin unininc m » 
of capturf, she should bi ic./firdcd 
as havmg bun ivpMind whin tin 
hirbour w vs » ijtujtd uid thet si < 
should be ( nselcntl t hive been 
f i]»tund as a ihip and m ! an « pine 
of wn e kagi at t u bott< ru e f tin hi 4 
IPttu] g \1I I \i o-U 

Sei gem i ills Hudson in 1 J , \vi 
(1922) pp .17 ) l‘M» 

^ But ntit <if emiMf m territorial 
waters oi neutial Mates, st« / Ae 
I>p E trtuyn (17t<b Burn 11 177 The 
liunyur (1916) 2 B and t^P( 20u , 
fhe m^ield rf fl92a \< 1034, 

1 B and ( IM* U64 , 1 h* ] tthna 
11921) JVC 477 , IB and ( PC' 
HU. The PfUu'^trm 1I922| 1 \C 
292, 3 B ind C IM lOaS But 
wo The 7 ineis, above, ^ 71 (n ), am! 
The E/ atennonlav and The ifuLden^ 
Wow. § 320 (Ti ) 

^ Sec above, § HI 3 hat a mer 
chant vesHcl roulej defemeir hcneidf 
against an attack of an enei|i> man 
of war had fonnerlv nevi^r befn 
doiibteei But sec ^ hramni^ p 308, 
wh<i asserts that mlf dffenufe ih not 
admissible 

♦ The term ' eni mv mcrehantman * 
w here to be taken in its wider »enw\ 
in which it i» identual with ‘ private 
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to visit after having duly signalled to do so.^ No duty 
exists fur an enemy merchantman to submit to visit ; on 
the contrary, she may refust.‘, and defend herwdf against an 
attack.^ lint only a man-of-war is competent to attack 
either meu-of-war or merchantm(*n, in a war between 
j)arties to the Declaration of Paris, by which privateering is 
j)rohibit(‘d. Any morchantrnan of a belligerent attacking a 
public or privati* vessel of the enemy would be considered 
a pirat(^ and trciited as such, and tlie members of the crew 
would be liable to be treatcal as war criminalh ^ to the same 
extent as private individuals committing hostilities in land 
warfiir(‘. However, if attacked by an enemy vessel, a mer- 
chantman IS coin potent to deliver a counte^r-attack, and need 
not discontiniK* her attack because the vessel which opened 
hostilities tak(*s to llight, but may pursue and seize her. 

Moreover it rcliaiitxneii must expect to lie attacked 
without warning by a lawle.^s enemy, they need iH>t wait to be 
attacked b(‘fore they thejns(»l\es resort to hostilities. Thus, 
wlu‘n in HHo, during tlic FiiM World War, (iermanv resorte<l 
to her nefarious submarine praetice. and inetchantmen were 
tor{K'doed wdthoiit warning, or, if they Averc warned, their 
crews were taulangtued in their lives by Whig put in life- 
boats on the high seas, it was pCTfectly legilimatt for 
merehantinen of the Allies to attempt to ram German sub- 


veftsels.’ Thin* ouglif, to 

be no doubt that yaohtu may be 
captumi as well as other private 
veasels, all hough WohlaTg, p. 177, 
dtMiiea tbih. Ste the t^erman raoo 
of Tft€ Pniuaiera, 44 Clunet (1017), 
p. 180^4. 

* Thib rule is, of course, valid 
also with regard to attacks by 
submanncH. On the pmctice of 
German and Austrian submarines 
during the Kir^t World War seo below, 
§ 191a. n> Article 6 of the pro^jiosed 
Rules for the Omtrol of Radio lu 
Time of War (Cmd. 2201 of 1924 ; 
AJ., 17 (1923), Suppl., pp. 242- 
245), ‘ the transnuRsion by ra^lio 
by a voMol or an aircraft, whether 
enemy or neutral, when on or over 
the high seivs, of military intelligence 
for the inunedittU use of a IwlJigerent 
is to l>e deemed a hostile act. and 


will render the vessel or ai’-x ait 
liable to be liwl upon.* Anu «« 
R<xigerf» in AJ., IT (1923), pp. 
1>29 04t». 

^ This IS the British \iew, whuh 
IS also, it ih liehevod, the Ameiicau 
and the Italian view. vSee also 
Antiuatret 25 (1913). pp. 515-020. 
But some at any rate of the German 
writers eonsider resistance ui Jaw- 
ful : sw Liflzt, § (i»7. A, V., and 
Tncjwl in Z.l viu. (1914) p. 37S, 
Contrast Wehberg, l)a4 Su>kritg$- 
p. 285, eited by Higgins, 
DefftiJuirrly 

(1917), p. 25 On the whole quea- 
tion see Grau in iStnipp, iror#., 
i. pp. 505-511, and note to § ISlo, 
l»elow. 

• See above, § 85, and below, 
§ 254 , 
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marines, even if signalled to sttop and submit to visitation. 
The conviction and execution by the Germans, in July 1916, 
of Captain FryattJ the commander of the Bnmeh, fur 
having attempted in March 1915 to ram the German sub- 
mttfine U 33, was nothing else than a judicial murder. 

An attack upon an enemy vesw'l on tlie a»>a by forces on 
the shore — for instance, by coast batteries — i.s only p(»r- 
inissible if the vessel i.s an enemy man-of-war. Kiw'my 
merchantmen may not be attacked in this way ; for th<‘y 
may only be attacked by men of-war after having been 
.signalltnl in vain to submit to visit. 

Defon- ^ 181a. In 1913 the British Admiralty annoumssl that 
in the event of war it wa.s their intention to supply British 
Merchant- merchant-vo.ssels with guns .ind ammunition for the ptir- 
VcaaeU. deftMuliug themselws,'^ thus reviving the former 

practice by which merchant-vessels always carried dtJensive 
armament. In m.iking that announcement the British 
Government insisted on the clear distinction iH'twwn con- 
verted armed nnwchant cruisers ® anti tlefen.sivcly armed 
merchantmen. The metluids of submarine warfare adopted 
by the Central Powers in thi* First World War ealh*d for the 
execution of this policy, and accordingly it Ix'iwme the 
praelioe of the Allied Powers in that war to arm tlu'ir 
merchant-vc.s-sels defensively and so enable them more 
effectively to exercise their right, as above .stated,^ of re.«ist- 
ing attack by force. An overwhelming wt'ight of authority 
reoc^nlsed that their defensive armament in no w.ay altered 
the legal status of tlie.-c vessids.* 


^ fcject Srott in AJ,, 10 (19l(»), pp, 
865-877. For an attcrapt to juntify 
the coiivktjon and execution of 
Captain Frvatt fwie .It-niflalem in Z. T,. 
U (1918); pp. 503 585. Se** also 
Belloty OrotiuA Sf^rAiUyf 7 (1922), 
pp. 43 57, '» ho prefers to rest the 
ca»e * on an unrloubtod rif^ht to 
attack than on th»* doubtful theory 
of ofEensive-defenjiivo ’ ; fw e above*, 
J 86 (n.). Some German writera 
condemned the execution of Captain 
Fryatt ; for instance, Rochofl in 
8trupp, Wori.t i. pp. 351-363, where 
detailed reference to the literature 
will be found, and Hatechek, p. 206. 


* For tbo (ItTinan opposition to 
the legality of thm pnu tice see 
Annmirey 2h (1913), pp. 615 521, 
and Garner, i. 254-250. 

* See aiK^ve, § 84. Uonhat^l and 

J.4ige, Spuirahty Jm th VrnifA 
States (1937), p. 93, refer l|> that 
distiiiction as IxMng a <nibtle ofie, but 
thorn is no «ii(h< lerit jiMtihcatlon for 
that drsKTiption of a welJ-estaUished 
classification. ‘ 

* Sec above, § )8l. 

* See Mow, § 333rt* S#'e alan 
Higgins’/i summary in Hall, § 182. 
and bterature there cited, partieu- 
larly HigginaV Defensively Armed 
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At the same time, it is clear that the arming of merchant- 
vessels raises problems of substantial difficulty. In the 
first place, it Ls not cjusy to draw a linf* of distinction between 
defensive and offensive aels. Secondly, the encouragement 
of even defensive hostilities on the part of private vessels is 
frauglit witli danger iriasmueli as it tlireatens to undermine 
the abolitioi» of privateering by the declaration of Paris of 
1856 betuc'en coninnssioned and non eoinmissioncd vessels. 
Thirdly, the fact that a luerehantinan is armed and that 
sbe is entitled to resist actual or antieipated attack makes 
it impossil)le for enemy submarines to exercis<* their right 
of visit and caj>ture in accordaiaa* with h><ernational Law^ 
without running tlu* risk ot (h*st ruction by the stiperior 
armjinuujt of the mercliant-\essel (»r being rammed b\ her. 

It has been rightly suggested that the obvious eunse- 
qu(uici‘ of tie' io ^ ility of submarines to i xercisc' the custom- 
ary rights of visit an<l capture in relation to defruisively 
armed merchantmen in accordaiav with International Law 
is abstfuition from acdivities proinbiu'd by the law.* The 
novelty of a weapon does not l^y itself c arry with it a legiti- 
mat<' < laim to a cliange in the existing ruU'S of war.^ The 


M nchi<»nt ami Snhmnrk'n*' U f#r- 

^arc (1917) (irprinttHl, soinr 

alteration'*, in ho Shuhi.s ti? Ihi^r- 
naliohnl Lm* n92S). pp. 239 oOt), 
iunl H v*Je, 11. 799, 7 42 7t.3, 74.^). 

F(jr the (icrman virw SclunirtT, 

Heuajfn4te ilnntUUj^^ h^ff* tm U e/t- 
kri^ge (19l9), IMapa, Ihjs bcu'dffnfir 
Uanddm'hiff (1939), ami irfen*n<<*'^ in 
Hi^l^iriH, JhpvJiix'^Jy Auntd Vevi'hmti 
ships^ at p 10, H\<lc. II. § 709 (n.). 
and Ciarnrr, i. §§2r)|20(' Agaivst 
the ri^iht of dffenHn<» ariiiftnicnt : 
Triepel in Z, C., H (1914). pp. 378- 
489 ; Ta'szt, §§ 92, ii, 3 and fVo, A, v, ; 
Stnipp, OrHvdzilgc, pp. 215, 219; 
Kunz, p. 118. In fawnr of the n^Lt 
,of defensive amiainent : Nioineyer 
in Annumrf^ 20 (1913), p. 519; 
WehlierK, Sei^kncg^rfcht (1915), p. 
284 ; Hati^rhck, p. 205 ; and Grau in 
Simppt Wort., i. pp, 505-519. Si'e 
also Vidaiid, Le^ navirett de commerce 
tem/s pmtr hur defense (1936). Bor 
chard and Lago. Nentraliiy for the 


! raiul >’M/m (19’»7), p. S7, while not 
deiuin^ thv n^ht of defensive arnia- 
inent, iiwuntAin that <vs the re. "9 of 
Niu h ann.unent the w.sstd Iom*^ ( er 
iipht to iniMiuniUf' a,s a men hint - 
>ej9sel. A idietui rt*adin^; of the 
dcv-iMon of ( hief .liiHtiee Mai'^haU in 
The iWreuIe (1815) 9 (Vanoh ,3SS dwa 
nut support this \ low whir h, however, 
secniM to he sharrsl b\ Hyde, li. p. 403. 

* See. t .g., I Varre H iggms*. Studtf/i in 
IvU^rnational Iajh' [ 1928), p. 294 Thij« 
waa ftlno the view exprt‘,s,st*tl h\ the 
United States in March 1916, although 
early in (hat vear they propoundtsl 
suggestions fur almndrmtng tne right 
of defensive armament (in considera- 
tion of a clear obligation of the enemy 
not to sink » ’•eh ant men without 
w'aniing) on the ground that the use 
of the submarine had effoctwl a ra<dieAl 
chsnge in the situation, 

* See Wow, p. 521, as to aerial 
liomlmrdinent. 
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same principle applies with regartl to capture and attack 
by aircraft iu relation to merchantmen.^ 

On the other hand, practice shows that International l^aw 
must adapt itself to the changes iKTessitated by the advent 
of new weapons so long as such adaptation i.H not incon- 
sistent with the fundamental rules of warfare and, in 
particular, with the distinction hetwet'n combatants and 
non-combatants. A solution of the difliculty might be found 
in a conventional restriction of the activities of submarines 
(and, possibly, of converted merchantmen and of aircraft) 
in exchange for the abandonment of the right to arm mer- 
chantmen for defence. Such restriction might i-onsLst 
either in the total abolition of the right to des-troy merchant - 
vessels on the ground of carriage of contraband, or in its 
limitation to certain aix'a.'j in close proMimty to coasts 
subject aUvays to compliance with the ruU's ensuring the 
safety of crews and paasenger-s.^ Pending any such agree 
ment it is fully consistent with the fundamental piiiiciple.' 
of the law of war to assert that merchant -vessels, dt'fcnsively 
armed for the purpose of r«*sisting attack, do not lose either 
their character as merohant-\essels or the concomitant 
right to be treated as .such both by the enemy ami b> 
neutrals.® In rt'latioii to the enemy f \uch right includes 
immunity both from direct attack ^ em from destruction 
unaccompanied by the ncces-sary lor the safety 

of the passengers and the crew.® Tlie violation of the.se 

' Ix'Jow, § 214</. iiientAi reaixm of ntiniuiut) of jum- 

* See below, ^ 194rt. coiiib‘itttnts a htalu« wKu'h ih uot 

* l:>elow, ^ UI46, tor an Joet by tbe fat't of thr poHi>esj«io!i of 

ently UilTercnr view adoptcMi by the weapoin* of th'feiiM . Foi a 

International Military Tribunal at by a fiernian unter that t'liemy rner 
Nuremberg, chant-«bipfl «houM full> dmieiiaiui 

* A» to admmjoji to neutral port** that Ixlbgerent naval and air bircea 

see below, § 333a, f-hould be entirktl to sunk wwh incr- 

* It hoa been MUggeated that the chant nhipa at Bight withcaii ^ifoviduig 
right of merchant- voeeela to defenaive f<tT the safety n{ the ( rew net JWartini. 
armament coupled witli immunity Ueforrmonchlaye zum Se^hhegHrerhi 
from direct attack is due, histoncaiiy, (1933); and see, for a refiitiition of 
to the fact that although so arnu^ this thesis, thinel, Vn^ uHouvdh 
they constituted no source of danger ih^firie atleniatide du droU dr h yutrre 
to the ordinary surface vessel, and nmrUime (I93tt). Artidf* 2(3) of the 
that the advent of the submarine has French Naval Iimtrm tions of 1934 
vitally afrcftM the |>osiiion : see, proviih s expivssly that nterchant- 

Hyde {1st cd.)# d. p. 4fl9. But veset^n must not be attacked for the 
see 2xifl ed., vol. 3, 7<)9, Probably that sole reason that they are armed 
immiioity is due to the more funda* defensively. 
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principles by the Central Pcnvers during the First World War 
led in turn to an iiienused practice of arming raercliant- 
mcn. It was also one of the princi[)al reasons for the 
measures of reprisals wliir-li alleeted drastically the law 
of maritinu' war. The war whicli broke out witli 
Germany in 19.19 brought a repc-tition both of the dis- 
regard of tlie ]io]i-eornbatant ehanieter of defensively 
armed im^reliantrnen and of the resulting measures of 
rctaliatum.^ 

§ 182. One mode (T att-ack which W7 ls in use in the time Attack, 
of sailing -shijis, namt'ly, bt>arding and figliting the crew, 
whieli can be deserib('d as analogous to assault in land 
warftre, is no longer ooninion ; but it is [rerfeeily lawful. 
Attack \< nouadass gmierally cflect(‘d by (‘annonadc, tor- 
})edoes,^ and. if opportunity arises, by ramming ; and 
except in so fu ca the Hague I)e<'laration vvliieli j>rohil>its 
such attacks by .lireraft is binding,^ nothing forbids an 
jittai’k on (‘niMiiy ves^cU by (he <lro])ping of bombs 
from aircraft.^ hi ca-^e the attat‘ked vessel not 
only takes to ilight but defends herself by a counter- 
attack, all modes of attack are )a\\ful against her, just as 
she herself is justilied in a[)plying all miKles of attack by 
way of defence, * 

§ 182f/. 'fhe extensiv#' use of mines by parties in the Sub- 
llusso-.lapam'se War during tlu* bloekadi of Port Anhur 
in 1904 showed that a regulation of tlie recoui'^e to H.atMine^. 
weapon was TU‘cessarv lor the j)roleetion b(»th of neutral 
oommeree on the high sc^as and of the prineij^le that mer- 
chantmen ar<* entith'd to immunity from attack without 
waniiug. To provide a measure of sueli n’gulation was the 
obje<‘t of Hagut' CVmvention No, \'i]l. relative to the Laying 
of Automatic Submarine Cimtaot iMines.^ While no cbfB- 

^ Sco bt'hm, rtinl Il'Klr \Velz«tein. Fhe im 

* ArOclr 1 of Hftguo (^m\prltlon W^kirra'hi (nKHU; R(K^.hoU, Dit 

‘Vlll. prohibits tlio TWtj of torjMHiooH Fuigr ikr Jtfnjfn i?n i^eelrkg (U>10); 
whH’lulo nol become hamiip8« if they Barclay, Prot*i \ pp. 59 ami 156; 
in 188 f heir mark. l^emonon, pp. 472-502; 

» Sk‘ above, §114, ami Iwlow, pp, H2S-345 ; Boidin, pp. 210 235; 

J 214/1. i)upuj«. Ntnj. 331-35S ; Scott, 

* Upon .•vircrafl operuimns against Ponftrfnres, pp. 670-5S7 ; Martitz in 
merohant-v/wela bp|i>w, 5 2U<7 the iiepori of th^ 2Srd Copftjrenct 

* fim linwrenoe, Brtr, pp. 93-111 . (1900) of th^ IrUmi49iwn4iJ Lair As- 
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ciilfcy was experienced with rcgurd to so-'Ca/led eiect/o- 
contact mines controlJed from the shore and presemting no 
(hxngcr to iieutralvS, no complotx* agreement could bo re.udied 
in the matter of automatic conta< t mines, both anchor(»d 
and iiiuinehored, which explode as the result of a blow 
received from a passing ship.^ Great Britain propost^d that 
the use of unanohored mines should be totally [)nihibited. 
Germany ami some other States object ed to that proposal 
on the ground that mines constitute a proper means of 
defence, es{K'cially in relation to a pursuing enemy. Xtatlu^r 
was there unqualified support for the British f)rojM>sal to 
prohibit the use of mines for tlie purpose of (‘stabhshing or 
maintaining a commercial bl<x<'kade. The rc'^ult vxas a (‘om 
{)romise which, while imposing substantial liTuitalauis up(m 
the us(‘ of mines, sam‘tioned tluur eontiiuuMl use in a way 
which was bound to [irove prejudicial b<»tb to the sc'curity 
of neutral shipping and to the recogniM'd nu asnie of iin 
munity of merohaut-vesseU. For this nnison Great linlain 
(including the Dominions) signed and ratilied the (’onveri- 
tion subject to the resf'rvation that the mere fact that it 
did not prohibit a {^articular act or pr(>e(‘eding must not be 
held to debar her from contesting it^ h'gitimaex ^ 

Tfie Giinvention prohibits belligerents^ from laying un- 
anchfyrfd automatic contact mines unless tiiey are so t‘(>n- 
sirueted a.s to become harinles.s laie hour at ino,st after 
those who laid them lose control ov(t them. It also forbids 
the laying of anchored automata* eontiu't mines which do 
not become harmlcvss ru. soon as they break haw from tlieir 
moorings (Article 1). Thirdly, the (’onvention prohibits 
lxdlig(Tents from laying automatic contact mines off tiie 
coasts and ports of the enemy xvith tlie sole object of intt‘r- 
cepting comraercifil navigation (Article 2).' Tlie latter 


Bociaiion^ pp. 47-74 ; iStorktou in 
AJ., 1 (1908), pp. 276-284 : Weh- 
berg,|6; Rolm, |§ ; M^ngn- 

haC‘L6monon, ii. pp. 50-64 ; llvdf), 
ii, §§713-719 ; Knnz, pp. 128-120 ^ 
Genet, §§ 93-100 ; Hocholl *n Stnipp^ 
Wftrt., 11. pp. 1752; Uig/iiiH aiul 
C!olr>mlxm, §> 171 477. 

* In the coiijpttc of th(* Se< ond VV'orld 
War Germany brought into u»e ao- 


lalh’d rnngmSn whir'h 

rxplf»<le<l walii>ul /kUimI *ontAtt with 
the p.inrttrig 

* ('onvpnhon ».m now binding 
upon twenty-nine Stuten 

* Ah reganlH nentralH nee Iwicm. 

§ ma. 

* Germany and France entered a 
rcHcrvation agnin^^t thiw Article 
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provision was of valuer, inasmuch as it left it open 

to the belligerent to maintain that mines were laid oflF the 
c<wist an<l ports of the enemy for a [>urpose other than 
merely intercepting commercial navigation. Similarly, a 
largf^ measure of discretion was ](*ft to the belligerent with 
regard to Article 3 of the (*onv(mtion, which laid down : 
(a) that when autoniatie rontaet mines arc employed, everj^ 
possible preeaution must h<‘ taken for the seeurity of j}eace- 
ful shipping ; (6) that belligerents nmst do their utmost to 
reialer such mines harmlos within a limited time, and that 
should the mines eeaM* to be under observation, to notify 
the danger /on(\s as soon as military exigenei(*s j)ermit by 
a notici^ addrrssetl to shipowners and to tlie Governn^^mts 
(suK'ernefl. However, tlie limitations introduced by the 
Convention were of a substantial nature ii) so far as they 
enjoined resj« ( t br the tifety of jK*aeeful navigation, 
coupled wnlh the duty of notitieation. and in so far as they 
provided safeguards against the unrestricted use of mines, 
both anchoH’d and iinanchoierl. Tlie provisions of the Con- 
vention w<M*c' disregarded hy (Jermanv in Vo Fir>t World 
War ainl in th<^ war which broke out in ItKih ; in the latter 
Germany umsI ain'raft on a large scale for the pur[)os(* of 
laying miiu‘s. These violations were in both eases answl'red 
l>y reprisals in tlie form of the establishment of war zones 
and permanent mine-Helds ^ as well as of ext< nded measines 
of eeonomie warfare aiming at achieving in the long run an 
eltcet identical in kind with that atfemptisl hy the illegal 
measures of th<‘ emunv.- 

* The lni4!it»uo of lutoinatioiml nunil>or of hours ; they not laid 
Law Htinlied tlw- innttor .it jt*» innet in <‘Ountvtn»n vitli any definite niili- 
111^58 at Parii* in lai(t aiui at Madrid tary M“heine . . init appear to l>e 
in laU, and |irodu< rvt a ‘ Ue^lo- M'alteretl on the t hanoe of touching 
tnentation inteniatioimle tie I'liva^e individual British \\ar or merohtknt- 
doH miriea rt torpillcN,' vo^^oU.’ (Jreat Britain did not pursue 

and at Ovfoni in UMS it adopfv>i thin polioy, ]>ut on October 2, 1914* 
five artirh‘s dealing \xith the prol»Iem HnnounrcNl a avatem of mini -fields in 
in itM Manuel ijn-fire mantt?n^. rertnin notified areaa. A» the war 
’Sw Anwt/ciir^, 2t (1911), p .'{tU. and proeeedKl, Oermany planted mines 
2fi (19111), pp. 40-42, On August on other trade ifea. Oreat Britain 
23, 1914, the Britiah Admiralty air oHtiihlishi'd other notified mine-tkldH 
noiineed that ‘ the iteriuana are eon (^^ee details in Garner, i. §§ 214-215, 
tinning their pnietice of arattenng 22t^-222). Aa to the laying of mine- 
mines indiseriniinately upon the ordi* fields in 1939 and 1940 and as to 
nary trade ronte«. Theeo mines do War Zones juhi below, § 31 9a* 
not become harmless after a oertain * See below, §§ 3iKV> andpOlV, 
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f 183. A« soon » an a»cW or connW-atlnok.-,! .e«»l 
hauls down her flag and, theh’fore,* signals tluit a lo js nat y 
to surrender, sho must be given (jnarter and aoized without 
further firing. 'I'o continuo an attack .iltliough she is ready 
to surrender, and to sink tho vcsm-I and her eivw, would 
coastitute a riolation of customary International Law, and 
would onlj', as an exception, be ailmissibli* in i-aso of imja^ra- 
tive necessity or of reprisals. 

§ 184. Seizure is effected bj' securing po.s.'^es.sion of the 
vessel through the captor seiuling an ofiicer and some of his 
own crew’ on board. But if, for any reason, this is impractic- 
able, the captor orders the captured le-scl to lower her 
flag and to steer according to his orders. tM'i/.ure of the 
vessel includes .seizure of all the goials thereon, although 
neutral merchandise will be re.ston'd by the Prize (’oiirt to 
its owner, as will usually also personal effect.'s * of the c<i|i- 
tain, crew, and enemy passengers. 

If a town is occupied after eajnt illation, and merehant- 
men owned hy enemy subjeets resident in tlial town are 
found in its port, they must not be seized, aeeording to 
British praetiee,® although they may liy .American * praefice. 

§ 185. The effect of seizure differs in the ea.se of private 
imeiny ve.s.sel8 and, public enemy ves.se Is. 

Seizure of private enemy vessels may be described as 
parallel to occupation of enemy territory in l.ind warfare 
Since the vessel, and the individuals and goo<K thereon, are 
actually placed under the captor's authority, hi-r ollieers 
and crew, and any private individuals on boaiil, are for the 
time being submitted to the discipline of the laptor, ju.st 
as private individuals on occnpicrl enemy territory arc suh- 
raitted to tho authority of the occupant * Seizun' of private 


* Th« Privy Councjl bu held that 
hauling down a flag i« not an tin- 
eqmvfKal U’t of ffubmiasion and dora 
mit necejitanl)' inaicato that rapture 
ift cottipletr iT/ut PtUmrm [1022] I 
A.a 202. 3 B. and r.p.C, 1053, 
where the CDitentiah of Qaptuie are 
diacusaed at length). 

* Hee Westlake. I'i. ppg 154455. 
specially with regard to the so- 
oalled * adventure* ’ (pocofii/ea). small 


parreb* of nuTchaiidwe uhirhg captain 
m allowed to earn on hi« ow n < ount. 

* Thfi lahn ai dtmki {iHOS) 
4 Hoh m 

* Hmna f biW KUitn ind lhai 

222 U »S 5:i«, 
574. KingfllMiry in n 

(1012), pp, 650 (hlg 

^ Concerning the uUimat© fate of 
the tirow aWe. § 85. 



§ 185] ATTACK AND SEI2UHIS OF ENEMY VESSELS 475 

enemy vessels does not, however, vest the proj^erty finally in 
the hands of the belligerent^ whose forces effected the capture. 
The prize has to be l)rought before a Prize Court, which, by 
confirming the capture through adjudication of tlie prize, 
makes the appropriation the capturing belligerent final.* 
On the other hand, the effect of seizure of pulAic enemy 
vcvssels is their immediate and final appropriation,* The}' 
may be either taken into a port, or at once destroyed. All 
individuals on board become prison(U‘s of war, although, if 
jxjrchance there should be on b4>ard a private enemy indi* 
vidua! of no importance oi \alue to the enemy, he would 


* Sco ArtirJc 112 the (Uford 
Manualf 1913. Fur a UeciHion to the 
contrary Hftnhold v. M^ian 

Statf, by the Oourt of ApjK-al 

of Bru^HvIn : Annuul 1923- 

1924, Cnw No. lit. 1 1 w 
that a (iiptiiUHl etiemy merchantman 
may at orico be convert<»^i by the 
captor into a man-of-war, Init the 
ca‘iefl of Tht ( et/hti /ISll) ^iw] Th( 
OMnjmna (1814) 1 IKwl. U)o and 397, 
winch are ipiuUsl in fa>our of h 
a practue, are not dciiHivc. See 
HigjZJiiP, Har and tht Priuiie ( ihztn 
(1912), pp. 13H-142, anti the contro- 
versy l»etwceii the British ami 
Amen can liovern merits in the matter 
of The Farn in AJ., 9 ^19151, 
SpiM'ial Siippl, pp. 361-3t).j. An 
interesting cane ari>se in this connec- 
tiitn short h aft< r the begnming u{ the 
First World \\ ar. \ dctaclnm nt trum 
the German cruiser hmden wa^s 
landed on the British iwland Keeling 
in order destmy t)ie wireless 
station there. At the same tune, 
however, the cruiser itself was at- 
tackc<l h\ a British mauof-war and 
rendereti ineapabk» TlienMipon the 
comruaiider of the detachment took 
pooBcsjunion of an old private hiHUier. 

which hnpptmed to l)t‘ lying 
in the port, armiMl her with minhine 
guns, and devdar<'d her to W a (b rnmu 
ship. When the ship arriveil in 
Padang, a Dutch port in Sumatra, 
the question arose whether ahe was 
a pri^e or a man-of-war ; in the first 
cose she had to l>e int^rnwi, in the 
second she ooiihl leave within twenty- 
four hours. After some discussion 
with the Dutch authorities the ship 


was alluwrd to leave. {Stru^tp^ Wort.^ 
1. pp. 102, 103.) 

* Th^ [l9Uij 1 A.r. 145; 

I B. and (\P.C. 539. See below, 
§192; and ^rnlth, The /JesfrueXion 
of Mtrrhnnt ships undtr J niprnaiional 
Iaiu (1917/, pp. 21 27. 

The finality of the adjuiiication by 
the Prue C ourt refen only to the 
pa^hing of property. It is not con 
tiusue in the inteniational sphere so 
as to rule out ah betv^ren States a 
( Uim f(jr damages for an illegal cap 
lurt' and cundemi'ation. This pnn- 

I I pie was dearly e.stablishe^i in the 
case of Thf' Betsey, in the arbitrations 
under Article V'll. of the Jay 'ftreatv 
of 1794 between (I'reat Britain and 
the I’nited States. See Moore, 
national J Moder:. er., 
VI. (1931) pp. 210-226, 240 263. ^^e 
also The Pys»e (award of June 19*^0, 
in the arbitration between Portugal 
and Germany), Anniml Digest 19^* 
1930, Case No. 287. Sen* ali^o the 
arbitral decision of 0ctol>tT 5. 1937, 
in Ivterofcan TransportaUfm Company 

Cnihui States: 32 (1938), 

p 593. >ce also Jarabu-Merhn. La 
vtnsprudfffc^ dfi prises mantimes ft U 
drott udnmftuoud prii*^ (1947). And 
see below , § 437, 

* Nevertheless, ships of war have 
frequently been mode the subject 
of proceeilirigs for condemnation in 
British Prize O urts ; see Higgins in 
B.r., 1925, pp. 03-110. They are 
within the terms of the commission 
issued to the British Prize Court on 
the outbreak of the First World War ; 
see below, p. 484, n. 3, As to Ameri- 
can practice see Hyde, ii. § 903. 
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probably not be kef)t for long in captivity, but bbt^ateil in 
due course. 

As regards goods on captured public ejieiny vessels, there 
is no doubt that the effect of seizure is the immediate' 
appropriation of sueh goods on the vessels eoneerned as i\tv 
enemy property, and tliese goods may tlu'refore lie deslrt^vetl 
at once, if desirable. Should, however, neutral g(»o<ls he 
on board a captured enemy )niblie v(‘ssel. it is a moot point 
whether or not they share the fate of the eaptiiietl ship. 
According to British practice they do, and are therefore 
confiscated, but a(*eording to American prac‘tu*<’ tliey do not * 
§ 186. Knemy vessels engaged in seientilie discovery and 
exploration were, acconling to a general internation<d u.sagi^ 
in existence before the Second Hague t'ontereruv of 16U7, 
granted immunity from attack and si^r/ure in so far, and s<» 
long, as they themselves abstained from hostilities. - 
The Sc'coud Hague (Vuifereiice embodied this uMge in a 
WTitten rule, and by Article 4 of Coinentioii XI (‘xt<»nded 
it to vessels with a religious, seientilie, <>^|j^^l‘'iutliropic 
mission. The question, what is a ‘ pliilanKj nii.v>ion/ 
arose during the First World War , w hen a ( lessel, the 


* vSe<». on the one hAruI, The Fanny 
(ISl-ft I Dod. 443, ami, on the other. 
The Sereide (1815), 9 Tranch 388 
Sec alyo below, § 424 (n.) 

* The usage giew tip in the eight 

eenth century. In ITfiO, the Fn^ru-h 
ejq)l()rer BoiigainTiUe. who Htarfed 
from St. Malo with the vcmm^Ih Im 
B(mdfuee and UttoxU on a voyage 
round the world, was furnished hy 
the Bntish GoTmiinmt with safe- 
conducts. In 177ti, (aptam ('ook\ 
vessela Reeohty/fi and sail- 

ing from Plymouth for the purpose 
of exploring the Pacifi( Oc^on, were 
declarefl exempt from attack ami 
iseiKure on the part of Frem h cruisers 
by the French Government. Again, 
the French Count liap^roiHe, who 
started on a voyage of exploration in 
1785 with the vessels AelrMte and 
houetdef was scoured immunity from 
attack and seizure, lluring the nine- 
teenth century this usage Woame 
quite general, and had almost ripened 
into a custom ; examples are the 
Austrian eruiser Nomra (1859) and 


the iSwtdi^h truiscr 187''). No 
imnmnitv, however, w.is granted l<« 
vci-seh ( barged with n4ign)us ‘'r phd 
antbnipic nuK'mns. A reiruirkubk* 
raw" o< cunt’ll during the Fram o- 
Geiman War. In dune the 

Pahne, a veseil l>cloiiging to the 
iMihHUinary Sncietv of RiMc, was 
captuied h\ a French inan-rd war, 
and condcuinul hv the Pii/e (Nmrt 
of Boffleaux. 'Die owners appealed, 
and the French Corweil dT'tat set the 
vessel free, not Wausc tin* cap- 
ture was not justified, but Ivocause 
equity dcrnandofl that the f/ut that 
Swiss Kubjeets owning tcfi going 
vmcls were obhgcil to sail them 
under the tiag <)f another Stiitd should 
Iw taken into lonsnicratiod. See 
Kivicr, n. pp 343 3 .I 4 ; Intpuis, 
No. 15H; Bocek.Xo 199; amialmve* 
vol, i. § 258. Se<‘ now the Bi^celona 
Dwlaration 0 / April 20 , 1921^ recog- 
nising the right of a State hating no 
coast to have a maritime flag ; (*md. 
1994 of 1923; AJ., 18 (1924), 
Snppl, pp. 187-158. 
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Paklal} requisitioiK'd by the German authorities at Tsing- 
tau at the outbreak of war with ifapan to carry women and 
children to Tioiitsin, was captured on her way there by a 
cruiser, and condemned by tlie Hong-Kong Prize Court as 
not being engaged on a plulanlhropic mission. 

Tlie immunity is the same, whether the veasel concerned 
is a private or a public ves.sel.’* 

§ 187. C-oast fishing-boats, in oontradi.stinctiou to boats Immunity 
engaged in tleep-siai lisherits, were, according to a general, 
but not universal, custom in existence during the nineteenth andSmill 
century, granted imniunily from attm-k atid scizurt', so long, ^i^yed 
and in so far. as they were unarmed, and were innocently 

‘ Trftpdf 

einplovnl in ratchinjj; aiul ]>riiiping in As (‘arly as the 
sixtt‘(‘ntb century, treaties were concluded between single 
States stipulating sudi innnunity for their tishing-boats in 
the time of >^ar. But tliriuighout the si^venteenth and 
(‘ighteenth centuries tluTc uere instances of a contrary 
practice, and Lord Stowell r(‘fu<cd * ti> re(‘Ognise any such 
exemption in strict law, although he recognised a rule of 
comity t(' that extiuit, Unait Britain had alv ays taken the 
standpoint lliat any immunity grantial by h(‘r to fishing- 
bnats was a relaxation^ of strict right in the interests of 
humanity, l)ut revocalile at any moiumit, and that •her 
cruisers uere justiliiMi in seizing enemy iishing boats unless 
prevented by spi^ial iiist ructions from the Admiralty.*' But 
at the Second Hague (\mference she altered her attitude, 


» (1915) I U, cv.r. r.ia. 
See also (JarniT, i. §319. dis 
CU 881 *R the Ciuse of the .-l/biraif 
(Mutfaume, a Kn'iich ‘^traiiuT Kiiiik 
by a Oerman Hubrnarme while cairs- 
Holgian rufiiypps t«» Knylanii 
aftor Ihc oiithn'aki*f tiiu rir-t U(‘rhi 
War. 'J'ho ptisitum of the nmny ship«» 
chartemi by the Holman \UMvi ( oio 
mission to carry .sopplu's for the 
inhabiUnts of ihV occupiwl Irmturv 
in Hclgiurn whuh were mink by 
German auhmarmea is also diflcuKHod 
by Garner, i. §§ 32S-330 ; see also Thf 
liathn in Versnijl, § 391; 27, p. 

385; and EnttiMdungfn, ii. p. 177. 

* Soa IJ.S. Naval War 0<xJe, Article 
13 The matter is discns'MMl at »omo 
length by Kleen, i». § 210, pp, 503- 


,■>0.*). (’omN'rning the cose the 
Kii^l.*Hi> explorer Fliiidcrfl, who sailed 
with the /r irom England, 
but exehanged her for the Cumber- 
huuf, whuh was seiml in 1803 by 
the FiN‘iuh at Port lainia, m 
Mauritius, as she was not the 
to which a Mfe-eonduct waa given, 
set* Lawrence. § 182. 

» The Paquitf (1899) 176 

r S. 677 ; Scott, p. 12 ; see 

G.S, Naval War Code, Article U ; 
.Tapanojte Pn/o L . Article 35 (1). 

* The roMiij; Jacob and Johanna 
(1798) 1 C. Nob. 20. 

‘ S('eHall,§ US; Colomboa, UO- 
146. 

* See Holland, Prm Law^ § 36. 
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and agreed to the immunity, not only of fiflhing-vessels, but 
also of small botits employed in local trade. Article 3 of 
Convention XI. enacted that vessels employed exchisively in 
cmist fsherks^ and small boats employai in load trade, ^ are, 
together with appliances, rigging, t.ickle, and eargi), exempt 
from oajiture. 

The immunity of coast fi.shing-boats from capture wfis 
disregarded during the First World War ® by (iermany. who 
sank British fishing-boats. She rcjaiatod that practice during 
the Second World W'ar and, in addition, resorted to attacking 
and bombing of fishing trawler.* by aircraft. In both wars 
the belligeremts captured and interned members of t he crt'w s 
of military age. 

It must be specially obst'rved that boat.s engaged in dceji- 
sea fisheries^ and large boatvS eng.aged in local trade ^ do not 
enjoy the privilege of immunity from capture. Moreover, 
coast fishing-ve.s.sels, and small boats em|)loyed in local 
trade, lose it by taking part in hostilities, and Article .I of 
Convention XL expressly stipulates that belligerents must 
not take advantage of the harmless (duuai'lcr of boats 
engaged in coa.st fisheric.s and in loc.d trade, in order to use 
them for military purposes while prcser\ing their jH'accfnl 


Immxmity 
of Mer- 
chantmen 
at the 
Oathreak 
of War, 


api^earance. 

§ 188. Several tiines, at the outbreak of war, during the 
nineteenth century, helligerenttej decreed that an enemy 
merchantman on itb voyage to one of their ports at the out 


* NtJt fisheries on the high soas, 
The Stoer (1916), IIK v. 18, 

* On the meaning of the term 

* small boats employed in local trade ’ 
see U,M. Procur^/r v. 

Deuteches Kohlen Depot Gmliechajl 
[1919J A.C. 291 ; 3 B. and 

264, See also The Maria (1915) 1 B. 
and C.P.C. 259. It is a question 
of fact in each case. The Austrian 
Prize Coart distinguished lietween 
local trade and o> 4ing trade in The 
Mukhbir^iSUrurf Verzijl, § 389. See 
also Gamer, Prize IjOUp, Noe. 181-188. 

* See Gamer, i. § 232. , 

* The Berlin (1914) I B. and C.P.C. 
29. However, the term ‘ coast 
fiaberiee/ which is not defined in the 


Hague Convention, tertauily must 
not bt' construed to mean only 
fisheries within <he Ttmritiino belt, 
for fishermen engaged in so called 
const fishem^s frequently fish outside 
territorial w'atf*r8. The size and char- 
acter of the lioat must <i6termme 
whether it is engaged in roast or 
m deep-sea fisheries. See lUso The 
SUter (1916), M.ll. v. I«. In The 
Pred Sevminn the Frem h ( dei^ 
PrUre refined to give the [ij-olectK’n 
of Convention XI to a sloo}i brought 
from Germany to France an<) Ifclotig 
ing to an enemy ccvmpany abont M 
develop a fishing enterprise far from 
the German coast : Prme Maritimee, 
Jurieprud^^ue fran^anff de tu guerfe 
1939-1945, vol. 1 (1947), p. 449. 
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break of war should not be seized at sea rluring its voyage 
to and from that port, Tlius, at the f)utbreak of the Crimean 
War, (Jreat Britain and France decreed such immunity for 
Russian vessels ; Germany did tlw* same with regard to 
French vessels in 1H7()/ Russia with n^gard to Turkish 
v(‘ss('ls in IS77, the United States %ith regard to Spanish 
vessels in 1H9S, and liussia and Japan with regard to each 
other’s vessels in 1004. But tliere was no rule of Iiiterna- 
li(uial Idiw which eonifHdh^d a belligerent to grant such days 
of gnw‘e, and it se(uned probabk* when the second edition 
ot this book was puhlislied that they would not he granted 
in future w ars, I’here was, Krst . the fact that in all maritime 
countries nunifTous inercliautmen were being luiilt h’om 
.special designs in ()rd(‘r that they might (juiekly, at the 
outbreak of. or during, w^ar, be (‘onviTted into cruisers. 

TIu'H' was. suonOiv, the fa* 1 that a b(‘lligerent fled could 
not remain effective for long without being accompanied 
by a train of colliers, trans])()rt vesstds. and repairing vessels ; 
it was, therefore, of the greatest impeuianee fora belligerent 
to bav<‘ as many inereliantmen n> possible his dis})osal 
to give such assistanei' to the fleet. Ilow far that surmise 
was (‘orr(‘ct. m> far a.s the two Woild Wars wi're coneerned. 
has aln*ad\ heiai pointed out,^ • 

§ ISO. liistaiict's have t>eeurr(‘d m which enemy vessels Vessels in 
forced by stn'ss of weather to seek refuge In a bclligeie!>t s 
harbour have Ix'cn granted exemption from muziuv.^ Bn 
no rule of International Law* conferring immunity from 
attack and seizure up(»n vessels in distn^ss has come into 
existence, and no such rule is lik(dy iu giw up. esp(*(*ial]y 
in the ease of mcn-of-war and inereliantmen easily con- 
vertible int(^ cruisers. 

§ 190. Aeeonling In the Geneva Uonveution of 1949 wliieh immunity 
jwlfipttMi the priiieiples (.f th<‘(!eu(>vu (\»Ti\ enl.ion t<» 

* S<*e. linw<‘>or, al»ovo, § ITS. ^asi offcnnl fanlUitv^ for rejiairm^i 

' * Soo § 102x, au<l Colombos, tho dainagi*. an«l furnisihed y^iih a Slaps, 

§§ 127* I IH, ' ” a» tfio Bermmlaa. 

* Sro Ortolan, li. pp. 2811291; Tlmn. further, wlicn in 1799, during 

Kloni, li, 5 210, pp. 49*2404. Thu«5, war with I'ranoe. the a Prus- 

when in 1740, during war with Spiin. Man merchantman, was forced to tuke 
the Eluabeih, a UntiMli man-of-war, refuge in the port f)f Dunkirk and 
wia forccKl to take refuge in the port there seized, she waa restore by the 
of Bavana. she was not .^cired, hut French Prize Court. 



480 


WARFARE ON SKA 


f§I9l 


Oil sea, hospital ships 


iiivioirthh*. and tlwwfore «ift> be 


rttooW m,r Tl». hmnumty >.f oarUJ »hip, 

•("C immuriitr In’in atl.ii'k 

B(MtH«nd ■ i . I ,iiiriii(y f 111* Fir!'f Wotid »»ar, out 

theyHm'notgranU'iIauN duiingt i« io. > * 

Siatcs him* fn-quotitJy stipiilatt'd tor such iininniiity in tJic 
cast' of war, by special treaiics.® Thus, for instance, Great 
Britain and h ’ranee hy Artieie 9 of tho Postal ( oiivt'ntion of 
August 30. JHOO, and Great Britain and Holland Artieie 7 
of the Postal (’onvention of October 1 1, lt<43, stijiidatt'd that 
all maildioats navigating between the eonntnes of th<' 
parties shotdd continue t<i do so in time of war without 
impediment or molestation, until spt'ciul notice was gi\<n 
by either party that the service wa.s to b«' dLscontiniicd. 

\Vlierea.s there is no general rule granting immunity from 
capture to enemy mail-boats, enemy mail hufjff wcie, accord- 
ing to Article i of Hague Convention Xi to enjoy immun 
ity, for it w tliere enacted that the {lostal corrcspomh ncc of 
neutrals or belligerents, whether olbeial or pn\ate m char- 
acter, which may he found on hoard a neutral ‘ or ('iicmy 
ship at sea, is inviolable, and tliat, in case tlie .ship is detained, 
the ‘correspondence, is to be forwarded by tlie captor with 
the least i)o.ssible delay. There is only one e.xccptiori to 
this rule : correspondence destined to, or proceeding from, 
a blockaded jiort docs not enjoy immunity 
During tiie First World War the Ccnlral Powci-s used the 
mails to di.sseminate jn-opaganda literature, to ibrwaid con 
traband, to send .securities abroad to .su.sl.iiii tlii'ir credit, to 
transmit information, and to organise ini'eiidiarism and 
sabotage in factorie.s in neutral countries.® 'I’lusc ih'vice.s 


* Spc 2<)4 200 On tlic 

rt^U^ntion, lo Jnl\ 11)41, l>y 
Britain of the ItAlsan ship 

TA*‘ Hamb } V *, it vfor rhe fiitiirp 
n})8ervaiK#'of the® ( ’onvfnlinn bv ftnh 
‘M'p ami (’nlombm, ^ 551 

* § 225. 

* See Klpcn, u. § 210, pp. 505 507. 
See al«a Baxter in AJ., 2'] (1929), 
pp. 519 627. 

* See Herahey in AJ,, 10 (1910), 


pp .>.S0 5s 4 'ilv» \ ci/ijl, > 91 ^ 

.W) , HjulfHorth, v«»| \i jKji M)s 

022 , Stncl liDlhti HI 111 /^./ , ^(•<1 r , 

t> (1925). pp. HijtouH in 

Ji pp ;il 41; i/firtanf 

If^^enrrh (PKl*)), pp tKlO ; tV>| 
omlin®!, 151 -LVi 

^ WW, 55 319. 41 1. 

* See OeUiln in Garner, ii. ^ 532* 
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asftumed fluch proportions that the Allies proceeded to 
and examine maihbags destined for certain countries and 
found on neutral steamers entc^ring British territorial waters 
or jKirts ; this action provoked protests from neutral States.* 
Similar protests were niaih^ in 1939 in the course of the war 
with (lermaiiy/- However, already in 1916 the Unit<*d Stales 
enneeded that the provisions of the iJonvention do not 
cover inerchandis(‘, and they admitted that stocks, bonds, 
coupons and similar securities, as well as money orders, 
cheques, drafts, notes, and other negotiable* instruments are 
equivalent to men*handise own if forwarded by ordinai’y 
lett^T post. In ov(*ry ease the immunity from ca])ture al 
,sy/£ granted to mail-bags does not include immunity from 
being <*«ms(>rcd when hjund on v<*ssels wdiicJi enter the terri- 
torial waters are! ’‘sn lxmis of a l)ellij 2 (*rt^nt.'^ It also bo 
specially observed tliat it is ]K)'-tal eorre^pondeiiee,^ ai^d not 
pan‘el'< st‘nt by pare(‘l post/* to whic‘h the Hague (^aivcmtion 
\l ) grant*^ immutiiiy from (*apture. 


Ill 


APFKOPKiATrON AND DKSTKICTIDN OF ENEMV 
MEKCilANTMKN 

Hall, §§ MirK'ii?. 171, L’tla FA\\rcnce, §§ 183-1111 -Wct'tlnko, u. pp. 300-30. 
-l*liilhmon\ ni. 347* 3sl Tuisn, n. 72-97 — li. pp. 3Si. 

104 -Tnylvfr, 0 352 ,>(i7 Wharton, in. § 345— W boat on, §§355-394-- 
Horshoy, Nw. 42S <32 Moore, mi, §§ 1200 1214 -Bluntsehli, §§071-673 
HntfUT, §§ 13# -13s ttciKkon in rff, iv. pj>. 5SS.590 Ullniann, 


^ For the tliploinatic # oiar<»verM»*s 
between (imvt Britain ami the 
I'niUnJ Stati’R nf Annrna rejiHnhn^ 
interfer<‘n< 0 with inailh «ee I'tirl 
Fttpi^th. (’iml. S173. S223. S261. S29< 
6438, or a,,/. , 10 ^ 1910), Spin-nil Suppl , 
pp. *404 420 ; for tho^^o \Mlh Sweiien 
«op Par!. Paper?, Viml. 8322 ; for 
thofte with HolUmI ?»'<' A'. O’,. 21 
(1017), Doeum^rtUy p. 79. See also 
flail, §252. K#ir the ri-eonirneml i 
lion?i«f thelnU*r-Atnen<‘an NentnilU\ 
Foninaltee of Mn> 31. 1500, see 
34 (1940), Snppl.,' pp. I3rvi:i9. "iVni 

» S«o Cmd, 6156. 010), 


* If letters eontain. not only vor- 

Ie^poJK^en('e, but also goods or if 
geiMls nre sent bv letter post, sueb 
jimnl- if fontraband, may be eon- 
ti‘'<ated ; 8e(\ to the same etfoet, the 
tb-rman Supreme ]Vi/.e ('oun. m rht 
Kouihym Kuisckeuhtngen^ 

n. 242. Ah to seruritics ace Thr 
hnht^rl- VJIL uno) 2 n. and 
<.P.(‘. 395; Th4 AiH)rdam (1920] 
A V. 904 ; 3 B. and (hP.C. 599 : and 
< md. S201, p. 4. 

* As n'ganls parrel post «e>c Thm 
Simla (1915) 1 B. ami C.P.C. 281, 
and also Omd, 8173. 


* See Cmd, 8438, p. 4. in the 

VOL. n. 4 H 
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[§ 192 

§189-FaiuhiUe, §J 1383 US3(6) 1300 1440 No« 070 08iJ 

- Pradier Fodere, vui Nos 3170 3207- Hivier» n J ^VB, ni pp 695- 
7l0-^0alvo, IV ^i22iU23b0,v §i 3004 3034 Fioimu Noft 1120 1443. 
and Code 17 r> 1728—111*11^118, n 120 Ub PiUil. pp 342 353- 
Perels. 55 58 feafca. pp U7 100 Suare?, §$451457 Rohn, 

§§ 012 blO t>2b bl4, 074 714, HU H40 U'Dumon.n pp 110 104 

-\er 7 ijl. §§ 720 7MV H\de. ii 717 719 752 TOO, ^<>0 903 ^alm, JraiU 
du pn^is, 2 vols (1758 60), vni (omt/ientatre sur lOnUaimme de ttiSl, 
2 vols (17W))- Pi'^tovo ot Du\<rd}, I nuU dee prme awnOwwj, 2 volti 
(1854 1859)— 1 ptoji. The Lnu of \a2ion'« alfiehn^ (\mmnce durmj liar 
(1863) N(w 150 209, 329 JHO Dupiu^^, \(»s 9t> 119. 2S2 iOl 

Beriisten, ^O—Roscoe, The Cmuth of Fnglt^h law (loll) pp 92 140 
Sihramni, §§ 2, 13 l5-Hul>»iKh and Kin^i itenmti Prut lode (1015), 
and The Dtiylopment of OertMin I me Lan (lOlS) Ro'^hh, Ihxtory of the 
hngliHh Prize Couft (1924) NavUlo, Vttrlutnn du doit de u^nte (t di 
droit de prize au coure de la drrntne guerre (1925), pp 1 17 1 11 i ul ml o 
142 (lorner Pn ^ iaw, \<s 1 I >S C»iul, 22b Jl) 271 do 

lhokw(.rth \\ pp )12 j7b Mirsdui, 1 arlg Pif^e Jurnit ti n ai i I n t 
faif n/ hi /fill m the hnjh^h lU 21 (19i» )| j (,7 > 2) 

(I9l0«. p 211, 2b (19]n, p U lcs‘)»[> and l»t ik \ drihtg «>1 i 
(193>1 pp 157 200 Nmth Ihelnu f ih* i l*Ms\ ]p 11) HI 
brie KidunU in W 1 , I t20 1921, pp 11 II P Inml) s in Jitirnd (f 
( omparaiiif ItqidiUon Inl Mr 2 il920) pp 2'^9 29” , I (1921) pp 
2Hb3()2 Komoc in B\ 1921 1922 pp 9n 9s ( \d m pn t 
\ li th* Dai/i (f til m It } lb21 I <21 pp 7) 10 r/i i? in 
I 1 /, IS 1 1921) pp Ihl TOO Inn -H m ( wiMfb// fPtf im I t 
KK, 75 (1*22") pp ><m 12)» lUt <1 f lu Q t * h/ } t f 11(192’* 
pp 24 52 10 WN n m It ) 21 11)17 pp lt»o 1"9 i,fr\ ns in it >2 
4l^4H; pp si 0)1 ^n<l )\ n*)i9) IP 2“1 2‘'1 I- Im d ih 

hUnturf 9 « t d 1 a 3 hj hillr d th < innun i nuit t ^ 1 M<» 

Fn;e ^ i92 It dlit<uh Ih( n st Ut <i al)o\ ( ‘lli.it tin i ipluit 
Courts* Qf prudU* tneinv lia^ t<) (onliiniul h\ d l*ii/) 

M 1H5 Sec ab( on Fri/e 1 nurls, i hut* tilinjni , I intpud nif 
131417 i hrnandf in mainn it uati 

* Ih) folloNving arc som< of tin InnM Ia han hille n 1 < ItinlM le 
pnnopal irlk tiooa and rijMrlM <f \is^fh»r (1921) l(iO<l i** hiu hillt 
Pn/e i oui t Of naion^ <»reatHntvir Jur nV ) Minu hn 

kngluih Prize i anee (1745 1H50) Oa fi en jfntorr h v nti 

Ro«foo), British *wd f oloninl Prize tm^s (1a 1 am bil)» I nr fr ) Italv 
Caeet (1914 1922 (l>> Iithtm and JurnproUnrt dalunm t-n de 

(jrrant) (citcfi a< B and CPl ), pnyn martlunt't \U\ Ian Iwlle and 

ldo^*i keporti f Priii f oeen (1914 HasiU . int ( 191 S)} U jbfi ha >1|iin hide, 

1924) (bv A^piriall ind Dt Hnl) Jur itol ) RtKsin md Upan 
(cited A8 UK). Hud, Ih/ed of Buiniun an I /a/nneM f riir f h^pa 
C asei decided tn British inze fourth d^nded Buno Ja/tmpe li ur 

(1037), Juruprudence ifkanmytte of PlOf PIO^i 2 voitinna (lA Hnistt 
(1914 ei seq) (bv FaiKhfiSe ar.d and Hra\, 1912 I9l3) f lO <1 a| Hurst) 

Bmdbvant) Amerna Prize (aA*e Gurral \fr 7 i}l, le droit tk^ pn^ee 

deaded \n the ( mkd Stola *3wprf»f'^ la grande guerri (1924) (idid a# 
Court, 1789 1918 (by ij*cutt) ^^*71)1), Garner, Pnz^ low during 
manr. I^ntschetdi/ngendesOhfrpn 131 Oar (1927) (riterl aa Pnse 
genchtes m Berlin (1918, 1921 , t f ( vhmlm 1 on the 
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Court, and that, it in only through its adjudication that the 
VC8S<*1 IxHiomcrt tinally apjtropriated, 'J'he origin ^ of Prize 
Courts is to U* traced back to the end of the Middle Ages. 
During the Middle Ages, afU‘r the Homan Empire had 
l^roken up, a state of hiwlessiw'ss establishcrl it«*lf on the 
high seas. Piratical vessels of the Danes covered the North 
Sea and the Hultie.and na\ igation of the* Medite rranean Sea 
\va.s thivatened by (In-ek and Saracen pirates. Merchant' 
iniui. therefore, a.ssociated themselves for mutual protection, 
and sailed as a merchant licet under a s|»'cially elected chief, 
the so-called Adiniml. Tlicy hKnu oecasioiuilly sent out a 
fleet of arnic<l Y(‘ssels lor the pnr[)ose of swet'ping pirate's 
from ('(^rtciiji parts of the higli ^eas. l^iratieal \et^M‘Ks and 
goods wlii(*h \vere (‘apiun'd were divided among the raptors 
at eording to a d*'(‘ision of tli<‘ir Adnnral. During the thir- 
tef iith (‘♦‘Utury the maritime States of ICnrojH* tliemsehes 
eiah'juonnd to Ui'ep (‘nh r on tin* open sea. By and by, 
aniKMl vess4‘ls wt're obliged to be furnish(*d with letters- 
paO nt, or h'ttt rs of inanpu*, lr4»iu the sov(‘r(‘ign of a mari 
time* Stat(‘. and their (*aptnn*s sulmhtt(^d to tlie othcial 
control of siirh Stat<‘ as had furnished tliem v\ith their 
lett<'rs.^ A boar<l» eall«*<l the Admiralty, was instiiiittHl l>v 
lUiU’itinn* States* and (Ulieers of that lh>ard of Admiralty 
exercised control ovta tiie armed \esscls and their (*aptures, 
inquiring in CiU'li ( ase ‘ into the authorisation of the eapto,* 
ami the nationality i)f the captuied \essel ami her goods : 
and after moflern International Law had giown up, it was 
a n*eognist*d <*ustoiiiar\ ruli* that in tinu* of war the Admir* 
ally (»f mantiine belligt*rents should be obliged to institute 

huv Pnzf CM ii\ , ii\U'd .1'' .hufn'tl fj ('nthjmratm Lfgt.iluiinv, 

( \/liymh(i4) ; Hmhttivn d,] rnhuh*ih N«‘w i>vT„ l.'> pp. iK>.y4 ; 

defh' i'tr’tU by Sau«ljt<»ra m Senior in thp Lair (^hjtirt Pent tt\ 

ItHl atid MiliMMjucnt onus I ; .V» ( 19150, pp .S'iWif 

.UctnUttiii^ Jun jiruflt ncf */» ffu («/ tha AdtniraUy am/ 

de la f/Morr, vuK I (Ourt^f \ 1032), 

fpmi-lahb (Impnmcric Xationulo 

1947). * Tht‘ lirst cast bat i« nientioneci 

^ Sf>« Twiaa, n §§ 74 76 ; Maraden, hn having ictl tn judKial proceedings 
DorumnfM nduUng to Lau^and CunUm Wore the Admiral in Kiigland dates 
o//Ae (i., 1916 ; li., I9lrt), and the from 1357; see Marsden in the 
Wfcme author in the iCftglt4h livtOyrical Kngh^h Histoncal Heidtw, 24, (11H)9), 
Heruw^ 21 (UHIU), p, 25(1910), p, 080 ; Kmcm, UUhry oj tkf English 
IK 243 20 (19U), p. 24, and in the Prizs Court (1924), p. 4. 
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[§ m 


a. court ^ or courts, whenever a prixo was captuml by pubbo 
vessels or privateers, in order to decide whether the captm-e 
was lawful or These courts were called I’/ize Courts. 

Nowadiij-s all maritiiut' States either constitute iK'fiw.inent 
Prize Courts, or apiKjint them specially in each case oi’ an 
outbreak of war. One of the objects of Prize Courts is the 
wisli of the belligerents to be guarded by a deersion of a 
court against claims by uoutral States regarding allegetl 
unjustified capture of neutral vessels and goo«ls.® The 
capture of any private vessel, whether prhna facie belong- 
ing to an enemy or a neutral, must, theiTfore, Ih‘ subuutteil 
to a Prize Court. Prize Courts are not internatioual courts, 
but national courts instituted by Municijinl Luw.“ Kver> 
State is, however, bound by International Law to (‘uael 
only such statutes and regulations* for it.s Prize Courl.s jO' 


^ 111 England an Oi-der m Council 
dated July 2<J, 1589, first provided 
that all capture should b© submitted 
to tlie High Court of Admiralty ; w'c 
Marsden, p bWi. After a gin'Ki 
deal of interference by the Executive 
in pnzo matters, the British Pnre 
Court appears to haie eijtablit«he<l 
it« final umbHputed and ex<hij*ivp 
junadiction about the year 101b . 
see lloscoe, HtaU/ry of the KnjgU^h 
Prtzt CtfuH (19^4), p l^r See al4«*, 
as to the history, Holdst^orth, Hintory 
of English Law, i. (I9ii2) pp r*bS, 
and Pares, CoUmial HlockmU ami 
Neutral Rights 1739 l7o6 (19381, pp 
77-147. 

* The fact that in Cnf‘at Britain 
the Prize Courts are eoinjw'tent t<i 
condemn British found guilty 

of trading with the enemy Iia» 
nothing to do ^»ltlt International 
Law, but is entirely a matter of 
Municipal ].iaw, just as is the ques- 
tion — " ■^ee above, § 1 01 - ~ whether 
trading with the fnemy is permitt#*^! 
or prohibited. But, arconling to 
Britiftb practice, British Prize ('ourts 
are likewise oompe ent to condemn 
merohantmen of an ally which have 
been found guilty of trading with 
the enemy. This practice is based 
on the fact tbat—eee above, § 101 - 
British Prize CourU consider it to 
be a rule of International ]j!tw that 
trading with the enemy is ipsn 
by the outbreak of war prohibited. 


JSee Tht PanandlM (1915) I B. and 
CPX\ 195, 2 B. nml (’ \\V. 47. 

*» See htiow, ^ 134. lU the eoni 
iiimion js«ui*tl to tho British IVi/r 
I’uirf .it tip* •MithftMk of tip* 1 u'st 
\\ orld V\ 11 , tlip ( ‘oinr whs ‘ nut honsf d 
and re<{iin< d I'* lake t iv^ui.'^aiuo oj and 
judicially to proccetl ujmju all and alt 
maitfier <»f taptuiei:*. HcizureH. pn/th, 
ainl rcpriMalM of all shijih, xcKsels. and 
gomls that are or shall Iw taken, an<i 
to hear and determim* the harm* , 
fiiul aocoixling to tho Kom^^ ot 
Admiralty and the law of n.itiuTis, 
and the statutes, riilt's, and reguhi 
tions for the time Inung in forte in 
that Ipdiulf, to adjiulgi* and fondemn 
all such ships, vesssels, and g<*ofis an 
^haU l)el<»ng to the (lerman Knipire 
or the citiriuH or subjndfl thereof, or 
to any other fw rsonn inhabiting with 
m any <d the riuintnes, temtories, <»r 
dominions of the said (lerman Ernpinv 
wdiuh shall \w brought iKdore }ou 
for trmi and * ondemnation ’ : S ft 
A (). (I9H). Xo. 1202. Tlir same 
w'ltrding (NUpplemenUHi by tliif* word 
‘nirnafl’) w*a*< adtqded m tie com- 
mihsion HMued upfui the r.ut Break of 
the war with Germany in Ifhilh See 
Kowsf-n m UJ.R,, (110945), p. 133. 

* The constitution and piiccdure 
of Pme (’ourtrt in Great Britain are 
governerl by the Naval Prilto Ad, 
lHfi4 (27 k 28 ViVt. e. 25), the Prize 
Court* Act, 1894 (57 k 58 Viet. c. 
39 tho Prize Courts (Procedure) 
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are in conformity with Internationa) Law.^ A State may, 
therefore, inrttea<l of making 8[)(*cial regulations, directly 
order its Friz<* C’ourts to apply tlio rules of International 
J^aw, and it is understood that, when no statutes are enacted 
or regulations are given, Prize Courts have to apply Inter- 
national Law. Prize Courts may bo instituted by belli- 
geients in an\ part of tluur tturitory, or the territories of 
allies, “ or territory undei military oceupation,^ but not on 
neutral ternlorv. It would nowadays eoustitute a breach 
of neutrality on tiie ])art of a ncMitral State to allow the 
institution on its territory ot a Prize t'ourt.* 

Whereas th<‘ onliiiiUj Prize Courts are national courts, 
(’onvcmtion Xll of the Second Hague C'oiifenuiee provi^Jod 
foi the estiiblisliineiit of an International ^ Prize Court at 

A^t, 1914 (4 0 < ' 1.1), the § H19) For a cntiriam 

IVuf (Niuits Aot, I9ir) (5 vV. 1; (uH). \ of tbih deMsioo set* noiah%o>rth, 
0 . 67), the Xa\ATil (eru( ) Uttiorif of Englmh Laic^ i. (1922) 

Aof, 191h id Ofo \ . ( 2), the Aft\al up It viould ajipear, thoujzh 

PnzoAit, 19ls (S <Sf 9(.eo V.c 30), tuit < (hk lusi> < h . Inmi ,i pdsftdge m 
drnl ♦'ht* Foi t ( if'Hi lliile'-, on 1 mo'* Lf»r<l Mtriiinaiii^ ]ud>^ment in 7Vjif 
l‘»3M On Pri/*' ( ourts in other itJfmtty (1943], U i* (' {2nd) KW a1 
ioiintiK*<< w CnJoinlK s, 22 2S, and 139, that the Prize ( »uit w not bound 
lloH^«‘n in Ji K, 21 (PUT), pp b> (heisions of British munici[wi 

J71 As tn (, trill ill Pn/r (’ourts in ooirU KeU rnn^ to teitam obsorva- 
tlu* Sf<ond \\orld \S ir the inter nf the Ht>U‘<e if Lorth m the 

tsiin^ (ontninition t»> toK'koop m \t fpocht (l'U.3] A<. ‘2ei^ he 

toiUius. Atmuaifi, PUS, pp 241 s ud 'I h.it i d( all lely voth the 
U The ^n^tlTut^ «tf InUrnatnn.d munn ipal lft^^ , an\ n ti*ren«*^, ho^^• 
h.iN at \ aonu^ nn 4 0 'ii.s oi ( Ujord <\er ^o’ljshtv. to nn/e law xnii*«^ 
it**i If iMf h 4 aptoM . IT d 4 ioIkmIh d Md« liken h<\Mnk» been mule U>\ tu< 
rrdating to It in XrlKlcs PH) 1 16 of itn ^ole jHiipose of iliu’idating thf miL 
Ma7iu*i Je la (fu^rr*- ^nantim^ jf et matUT fd the derision and 

lulopUnl at iiUH-ling at Oxford in there! »iv in relution t-4) .i Pme Court 
1913 (net* j4«naaift, \\M pp b(T7ai71i uie o(>ier data' Ne jiNo (Jarner, 
^ 'I he position of a Pri/e Couit in Prize L\iu Xos 103 13S A** to Pn/e 

relation to Munuipal and Interna l»i\s m Itiih in the Sc^oiul Worhl War 
tioiial w.ih Inlh 4ono<lin*tl b\ flu stH‘ (ur\>ijH m R G ."4 {1969). 2. pp 
f*nv} ('ouned dunn);!; the World 2.">l 3Ss. \s t4< Fiaiu e. the ^ame. 

War’ in The Zamora |P21b] 2 AC '^2 1 PU8) pp ss lol \sto Coeeve.see 
77; 2 B and C IM 1, the net I’apahiuiri'* in hVM/e' dedioil 
efieet of thisdoiimou in that a Biitish ii*u motno ol 2 (P.M9) pp l.>b 162. 
Pri/o (kmrt would be bound by an * The ( hriMophir (1799) 2 t\ Rob. 
Alt of Parliament eAon if it ton 219. 

Dl^cU^l lAilh International but w * The Sudmark (No. 2) [1918] 
not bound by an Onler in Coun< il A.('. 47.6; 3 B and (''P.C. 73 (Alex- 
whirhHatvarianeo\ufh International andna under Bnti ^ cKJoupation). 
l^aw, oxeept where the Onler dirt^ela a * vSee l)elo\\, § 3‘27, and Article 1 of 
mitijfation of the hf Ibj^ert'nt ri^ht^ of Conrention XI 11 of the Second Hague 
the British Crow n , vv it h this ndflition. (Viifenmt e ; The Polka ( 1854), Spinks 
that the Court ii coneliwively Iwuml 57 (oondemnation of a prize lying in a 
bv a statement in an Order to the neutral port), is an exceptional caac. 
encKst that a caw for reprisals (see ^ See below, §§ 43S<'447a. 
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The Hague, which, in certain matters, was to serve as a 
court of appeal in prize cases : but this (?onvention was 
never ratilied. 

Conduct § 193. As soon as a vessel is seized, she must be eon- 
to ducted to a convenient port of adjudication. As a rult\ tlie 
of Adjudi< officer and the crew sent on board the prize by tin* ciij)tor 
will navigate her to the port. This oflicer may ask the 
master and crew of the vessel to assist him, but, if they 
refuse, cannot compel them. The captor ne(*d not accom- 
pany the prize to the port, except where an officer and crow 
cannot Ix' sent on board, and the captured vessel is ordered 
to lower her flag and to steer according to ord(‘rs. The 
captor must in that ease conduct the prize to the [)ort. 
To which port a prize is to b<* taken is not for [nternational 
Law to determine ; it only provides that tht* prize must be 
taken straight to a convenient ^ port of adjudication, and 
only in case of di.stress or necessity is d<‘Iay allovusl. A 
prize may, in case of tlistress. or in ease slu‘ is in sucli l)ad 
condition as prevents her from being taken to sueli u [)ort, 
if the neutral State concerned gives })erinissio[h'-^ Ik* taken 
to a near neutral port, and in that event tlie capturing man- 
of-war as well as the prize enjoys there the privil(*go of 
exterritoriality, liwt as soon as circiimstanees allow, the 
prize must be conducted from the neutral port to a (on- 
veuient port of adjudication, ami only if the condition of the 
prize make.M this absolutely impos.sible may the Prize (*ourt 
give its verdict in its ab.s^jncc aft<*r hearing [proper evidence. 

The whole en*w and cargo ought, a.s a rule, t<> remain on 
board the prize until they n*aeh the p<u’t of adjudi(‘ation. 
But if any cargo Is in a condition w'hifh pr('vents it from 
benng sent there, it may, ac(*ording to the needs of the case, 
either be d(‘stroyed or sold in the nearest [kuI, and, if sold, 
an account of the pro<;eeds has to l>e sent t(» tlu' Prizo (xmrt. 
This applies dso to neutral g(>od.s, iilthougli they must, 
according to the iJee.laration of Paris, l)e n'slored tio their 
neutral owners, unh*ss contraband. 

* The Sitdmarh (No. 2), supra, and 21-23 of eonvflntioo XIIL of the 

HoUand, Prizt (mw, 5 27d. Second Hague (Jonfcr<»noo, 

* See below, { 32S. and Articles 
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§ 194. Since through adjudication by the Prize Courts Destnic* 
the ownership of captured private enemy vessels becomes 
finally transferred to the belligerent whose forces made the 
capture, it is evident that after transfer the captured vessel 
as well as her cargo may be destroyed. On the other hand, 
it is likewise (evident that, since a judgment of a Prize Court 
is necessary bidore the appropriation of the prize iK^eoines 
final, a eaptured nier(‘ha?itrnan must not, as a ruh*, be 
deslrt)y(*d ^ on eaj)tnre instearl of l)eing conducted to the 
port of adjudication. There are, how’ever, exceptions to 
the rule, but no unaiihnity exists in theory or praeti(*e as 
regards those xec'ptions. AMiereas some Slates and w riters ^ 
consider the destruction of a prize atlow^ahle only in ca v of 
irnj>tM'ative no(‘es>itv, olliers^ allow it in nearly ever^' case 
of convenience. Thus, the (Iov(‘rnment of the United 
States of Ainenca, on tlu‘ outbreak of war with England in 
1812, instruott^d the commanders of American vessels to 
destroy at once all captures, the \erv valuable excepted, 
because a single crui-^cr, Imwever Miccessfu], could man a 
tew prize's only, hut )>y <it‘Ntroving each capturt' would be 
able to continue capturing, and tlierol)y constantly diminish 
the (uieiny nu'rt'hant During the Civil War in 

America, the cruisers of tlu' Southern Confederated SUtes 
<lestroye<l all enemy pnzi's, because then* was no \yoYi otxm 
for tlu’in to l)nng prizes to. During the llusso-dapaiv 'O 
War. Russian (rnisers <lestr(A’e(l twenty-one captur d 
Japanese merchant men. ^ Aeeoniing to British practice.** 
lln* captor is allowed to destioy the jirize in only twa> cases 

namely, first, when tlie prize is in such a condition as 
prevents lier from htung .sent to any port of adjudication* ; 
and, secondly, wIhmi the cajituring vessel is unable to spare 


' Smith. Thi^ Destrvdum 
A{itrrhani.nhip« under InUrniUunal 
W(1017). pp, 27-M, 

* > Seo, for instAtufs, Hluntschli, 
5 a72, 

* See, (or inst^itire, Marlons, n. 
§ 120, who inomivor imikos no diflor- 
ence between the prize being an 
enemy or a neutral ^«hip. 

* U.S. Naval War Coile (Article 
14) aUoweil deetruction *in cane 


of military or other neewsity.' As 
Un AiniTicaii practice see Hyde, li. 
§ 75(>. 

^ Sec Takahaphi, pp, 284-310. 

The Adeon ^i81n) 2 Dod. 4S ; 
The Felicity (IS19) 2 l>i«i, ,381 ; The 
I^urade (1855) SpinkH, 217, See 
aim) Holland, Prize Jaiu\ §5 303-3tU. 

* The Valeriti [10211 1 A.f. 477 ; 
3 B. and C.P.C. 644. 
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a prize ore« to navigate tin- pme i"'" "““h “ J’"" ‘ »<■ 
tw aa it may,- in every oaae of Jesinri,,.., ol a pr re ,e 
captor intiat remove crew, ship a pajMra, am . | • t, 

the caoro. heforchaml, and nnmt aflerwanh ^.ml civw, 
papcm. ami cargo to a port of »dj...licalion for the purp^ 
of satisfying the IW Court that both the ('aptnro and tin* 
destruction were lawful. 

If destruction of a captured enemy merchantiiuin can. 
as an exception, Ik> lawful, thei-e arfseH the further (pu ntion 
of com{)ensation for the neutral owners of pocxls on hoard. 

If the destruction of the vessel hers(‘lf was lawful, and if it 


was not possible to remove her cariro, no (‘onuxuisation need 
b<‘ paid,* An illustrative case occurred during llu‘ Franco 
German War. On Octol>er 21, 1870, the French cruiser 
De^ux seized two German merchantmen, tlie Ludwig and 
the VoTwarts. but burned them l>ecause she could not spare 
a prize crew to navigate the prizes into a Fnuich port. 
The neutral owiurs of part of the cargo claiintMl compensa- 
tion, but the French Consoil erfitat refused to grant in- 
demnities on the ground that the action of the < aptor was 
lawful.^ A similar decision was given by the Hamburg IVize 
Court in 1915 during the First World War. The iHitm was 
an tCnglisli men'hantnian captui^'d by a German subinanne, 
and then sunk, because she could not be brouglit int<» a 
German |>ort. The Norwegian owners of the cargo el,iime<l 
compensation, hut the Prize Court rt'fused to grant it, on 
the ground that the sinking was lawful.^ 


^ K. V, IvS. The 

ManuH df-s lot a de hi guem nwriOmF 
of th<* Infttituti* of Uiternational l^w 
has augf^esled f<»r the con<^ifierat]on 
of the SUto?s in Artn le 104 a rule 
prohibiting liestniction of a f'aptuwl 
enemy merchantman exoppt ‘in face 
of exceptional ncccsMiit^, *.r. when 
nece$B&ry to secure the safety of the 
TeEnel making the capture or the 
euccese of the opt ationa of war in 
which it 14 at the time eitgagfyl/ See 
Annuaxrt^ 26, p. 669. 

• The w'hole matter i« thoroughly 
diflctissed by Boeck, Ntwi. 268-285 ; 
Papuiif, No 4. 262-268 ; and Calvo, v. 
{{ ^S-3fi34. A« regarda dcBtnie- 
tion of a neutral prize ms Mow, 


I 43). And gee ( oatommiji \ . (jrrmanif 
(de<i(hxi in Kcd»ruarv the 

(ireco (icrman Arhitial Tri- 

banal), Annwd 1929 1930, 

Case No. 302. 

® See V\ right irt J ./ , U 01d7), 
pp. 35S 379 

* Uchlnug, p. 293, ,i.ntl Smith, 
f*p. nf , pp. 54 5H, ohjei t to tIUM 
statement; but Noldirke in Z.V., U 
(1916), pp. 447 45K, appro)»eHUd it. 

* See Soe^ek, \n. H6 ; $art>oiiX, 
pp. 53, 155, <'alvr», v. 5 30.33 ^Dupuia, 
No, 262 ; Hall, § 269 ; VVi^lIake. u. 
p 309. See also A Hide 3 of tin- 
rati6fHi Hague Convention XIl. 

* EnUckfidungfn, i, 34 ; Faurhille, 
JuTp aU,, 25; see also The Indian 
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§ 194a. The que.*iition of the destruction of prizes has Deetroc- 
bocome of particular importance through the use of 
marines.^ I'lien* is not the slightc^st doubt that submarines Sub- 
are cntitl<jd to exercise the right of visit and search over ”^”*'**‘ 
enemy m(*rchaiilmen, and capture them. But a submarine 
can never sjuire a prize* crew to navigate a prize into any 
port of adjudication, nor is there any room in a submarine 
to take on board the crew of the prize, lor this reason the 
opinion is \vid(*ly held that a submarine may never destroy 
a captured m(*n'hHntmen. But the practice* of the Central 
Powers during tli<' Fii^t W’orld War was very different, 
(barman submarines, oven before the general order to torpedo 
\vith<mt warnine all enemy merehantmen within the wa^ area 
proclaimed In (hTuiany around the* British Isles, destroyed 
s(*veral (if thfdr English prizes, after having given ten 
minutes to the crews to lower th(*ir boats and leave the ship. 
Althougli in (law cast's no liv(‘s were lost, because the crews 
w'en* r'ither picked up b\ passing vc'^st^ls or otherwi.se ivached 
the shore, they were exjio^ed to eonsid(*rable danger. After 
February 1915. (h'rnian submarines frertuuitly torpedoed 
both en(*my and neutral merchantmen, and great loss of 
life was caused thereby. The most apjmlling (*ase was that 
of the LnMUinuL a trausutlantic liner, wdiieh wa.s torix*doed 
on May 7, 1915, mvir (In* e<»ast of Ireland and over !10U 
non-eonibatant men, women, and ehihlren perished. I u 
fortunately, howe\er, tliis wa^- l)ut one of nnnv." 


/Viw<A .t.J. In JlUh). VV 

KnLschaiduTiijPit, i ST ; lok^ulnlU', 
Jnr. (til,, lia ; ana 77n Kfiipnin, 
ICrU^tchmiiuti^rn, i. 2sS , Kau- lullo, 
./ttr, <Ul,, ‘ilS. For a rnlu win t>f (hw 
anriHion si'fl Oarnor. i'nzr / nw, p. 3tKl 
ami n. 1. also \Vr/i)l ui (aoCwi 
1017. p. 71, aii«i 

SL'7l. 

* (hi this qijostion mo (Minior, i 
§5 228 213: 1 a.. 0 (loir)), pp 

doWlalHO ; Minnr in tht' 
of thr Jmptfrini •/ h^/^r^ 

mifiom/ Jjfttr, 10 ^I0h»). pp. r»l 1)0; 

II (1017), pp. 2n-3ri : 
Kiuu, pp, 120 133; I’errmjaqiinl m 
24 (1017), pp. 117 203. 

HigginH in 102ihl021, pp. 140- 
105; (httiim 4 (IDIO). pp. 


xxxi 1.. Muie, 11 . §§ 747-740; Cm- 
§$ 1U7S 1128: H^port of the 
( ofnmdtet on the Utjal Statue of Suh- 
tnannte, pabiwlKni in tiroliue Soctety, 
II ( 1 * 320 ). pp 135-174; TrtviUy. 

fiur I'hteimre et la situation 
(lu Aous mat (71 pti c/roit international 
(n#3l)i Mvn. 7^h€ Submarine in War 
(1031); Hauer, D/is I niersieboiti 
(1031) ; Heimull, Le Sioie-hnitin et so 
Aituation done h droit des gens (1932), 
pp. 1-83, 123 U>3 ; Louvarti, Aagfitcrrf 
5oiM-w«n«r rtu commerce (1934) ; 
/lanard Research (1939), pp. 641^-556. 

® Thu following are some of the 
juaieml and arhitml decisions arising 
out of the sinking of this ship: The 
Lusdatna (1918) 251 Fed. 715 ; Scott, 
CaseSt pp. 784-790; V<indcf5il< v. 
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The abortive Treaty of Wafihiiigton of 1922,* made ' to 
protect neutrals and non-conihatant>s at sea in time of war,’ 
prescribed rules concerning tho attack upon and sinking of 
merchant-vessels by submarines. At the same time it 
recognised the practical impossibility of using submarines 
iis commerce destroyers without violating tlu' generally 
rec<.>gni8ed rules of International Law on the matter, and 
prohibited altogether their use for that purpose. I’he 
London Naval Treaty of 1930 between the Lnited States, 
Great Brit-ain, France, Italy,® and Japan, laid doun in 
Part IV. (Article 22) that, in their a<*tion with regard to 
merchant-shijK?, submarines must conform to the estab- 
lished rules of Internatiotial laiw tr) which surface vesscLs 


are subject; that, in particular, ‘except in case of pcr.si.st cut 
refusal to stop on being duly summoned, or of active resist- 
ance to visit or search, a warship, wlu'tlu'r surface vessel or 
submarine, may not sink or render incapable of navigation 
a merchant- vessel without having Hist placed pa.ssengi rs, 
erew', and ship’s pajH-rs in a jilace of safety ’ , and that for 
this purpose th(> .ship’s boitt.s can be ri'ganh'd as a place of 
safety only if the saft'ty of the pass<*ngers and ( nnv is 
assured, having regard to the conditions of the weaTlier and 
the sea, the proximity of land, or the pn’.smice of anothei 
vessel able to take them on board.® That part of tlie Treat \ 


Trard^rs Insv.rnnrt Co,^ 

("ourt of York, 1920, in AJ . 

17 (10211), pj>. OTS SHI , Mix* *1 <’laiin * 
Commission, Opmioirs m the / 

in !h (1924), pp 3<>l' 

273 ; 19 (1925), pp. 593 h.hMKH. 

2U (1926), pp. .vr^ M>I . 
Borchanl in AJ , 19 (1925), pp. 133 
143; 20 (!92r»), pp. hl»-75. Nee aho 
Hyde, li. §1 747-749. (rirman^ huI 
jnitted ImbiUty pay coinpeTusHtion 
for the Inaa of life of American eiti7.«?ns 
in a Note of Febnmry 4, 1916. For 
Herman viewn of the linking of (he 
LusUanm t»ee Mourer /Vr /jUMtln/zot 
FaU (1915) ; Fkisf hmami m Lmrt, 
§ 64 B, note il, who ju^tthca (he link- 
ing on the grcunfl r)f entry into the 
Svfsrrgthift after warning; Sirupjt, 
WWh, I. pp. Hfil-Hi!!?, where it w 
on th<« ground of roprwalH ; 
LCitoow, /Jer /Ai^ifania-FaU (1021); 
fJitma in 6 (1936), pp, 590- 


r/)3 , 4>th* r htMrttiire uteti in 
S(t alsi; B-ncIntrd and 
\ t Htrahtt, fr>r thf I d ( 1937 ). 

pp 110 It,o, 

* rui.i 1627 , .1 . in (1922), 

^’ippl , pp 57 tW). For ti < ntit'iMin ot 
the U aHhifigtiHi Hulea bee Npaighl, 
f omt/terre, pp. 12 44, aivl Merignhai 
in na, 29 (1922), at pp 130-146. 
I’he Treaty ha» not been ratidcxl hy 
tiny of tho aignatonoM. Ax to the 
que'itiori of Hubinanne« at th<‘ \Vaxh- 
in^ton ^ ’onforenco, «ee hiepa m 
liouta, 3rd acr , J (1921 192^), pp, 
465 471 ; Fianeoia m 1} G , 30 (1923), 
pp, 34-50; Hoxburgh iii H 1922- 
1923, pp^ 150-156; in 

OrotvjJt I! (1926), pp. 65-78. 

* Franco and Kaly have not rati- 
fied the Treaty. 

* For an appliratum of theae 

an preaenbe^i by ouatomary Iniar- 
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must Ix) (loemoci to be declaratory of International Law as 
it existed prior to its conclusion. It was laid down in the 
Treaty that it shall remain in forr^e without time limit 
Article 23) A Accordinj^ly. wlien the Treaty of 1930 was 
allowed to expire on Di'ceinber 31, 1930, Part IV. thereof 
remained binding upon tlu* Parti<*s. However, wdth the view 
to enlarging the nundxu* of States expressly accepting the 
obligations in question, the Tnitc^d States, Great Britain 
(inehiding the Dominions and India), France, Italy, and 
Japan signed in London, on N<)v<nnfjcr 6 of that year, a 
Protocol ineoriK)rating rerbatim tlie provision^ of Part IV. 
relating in submarines.^ i^ro\isioji was made for the 
accession ol other Statc‘s, Mich accession be equally 
without a time limit. Among the many States which 
acceaied were ^h'rmany in 1930^ and Soviet Russia in 
1937. 

\A'hcn the war b(’tw<'en the Allies uiid (J<*rmany broke out 
in Sept<*mher 1939 she (uue mon* embarked up^n the 
pra<*ti(<‘ of lining submaiin(*s for sinking merchantmen, 
helligorcnt and lUMitral, in di'-regard of tlie obligations both 
of customary Liternational Law .ind of tiie Protocol of 
193t). That illegal pnoti^e was (me of the reasons of the 


imtioiml tin < um* Marituh 

V. (termu?}ff h\ (»r<‘{<j 

laTtnaii .MiximI Arburti) 'lVi)ujiial on 
N<n’rriilxT S, lUliS), Annual 
]t*27-J92H. r.ifiH 3SS. Sr f iSu 

abov<% }) fsl Ti a 

^ Fur the text of thr TioU\ 
<'nul. ;S/>TS ; h<Kuin<^nU, U)30. p. 12 
Soe also ToxnbiM\ Sunry, 1030. pp 03 
fit Mij . ; IMiihpsr iii HJ , 3ui 
12 f 1031 ), pp. 85-102. Soc aUo 20 21 
0<M>v V* 0. IH umpixhfj^ tbo 
of Washington Art, 1922. 

In so far as airiraft ran boemph’>eil 
against inm‘hant*vrsst‘ls, thort* ought 
to Iw no cion hi that ihoy an bonml to 
comply with the prinriples appheahle 
to meieof-war and MibmurineH. See 
Spaighl, A it, pp. -(70 470; Uirhmoml, 
Sea Pmi^er in the }f(Hirrn U orU (1934), 
pp. 11 3- 11 5, Si e § 2l4i7. 

* For the U»xt IVaty Scries, 
No. 29 (1936); IhrumentJ!, 1936. 
p. 632; AJ., 31 (1937), Supph. 


p. 137. In Iho preamble to the \>on 
Agiteineiit of .Sr pU'inlrer 19'' I 
(<Tning the suppreHsmn of attach^ b,> 
'-ubiiianneM against inerrhant ^ e. leb 
III the tuiirjc of the Spanish Ci\ il War 
{(hud 5.'»»W), the provisions of the 
'Ireatv ot 1930 and of the Frotoeol 
of 1930 %MTe rx'fert'^d to, in eilea, 
aw <b'i l,irjitor\ of International Lati. 
'rh<‘ supplementary Xyon Agreement 
of the wime month {Chnd. 5569) made 
the prinnples of the former Atrr^- 
nioiit applieable to attacks by surface 
\ easels oi aircraft. 

For a suggest iop by n German 
writer that the provisions of the 
Protocol of 1936 do not apply to 
attacks ujH'uv 'easels in war *ionca 
(SCO l>elow, §o.3n) on the gromui 
that by ontenng the fmrrod zone the 
xessel int/erfores v ith the naval opera* 
tione and that her conduct i» therefore 
analogous to a * persistent refusal to 
stop' see SchmiU; in KAF., 8 (1938), 
p, 67). 
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retaliatory meaauros adopted by the Anil's i» NovodiIht 
1939* and in April 1910.^ 

mntr.»e § 194Z>. The sinking of merehantinen witiiout ivnrning 
figured al.so proininontly in the imiietini'nt of some of tlie 

«8«W«r major Mur criminals befoi'C tlie International Milibiry 
Tribunal at Nununborg in lOlfi. Tbt' 'rribunal jiiutly 
acipiitted the accused ® on the ground that shurth after the 
outbreak of the war the Hriti"'h Admiralty aimed mereliant 
vessels, that in many casea it ta)nve>ed them with arnu'd 
escort, and that it issued orders to simil ])o.sition reports upon 
sighting submarines, Tlie Tribunal aKo considered as 
relevant the fact that in Oetober l!t:W Ibitish mereliant 
vessels hail been ordered to ram U-boats if jHissible.* In 
so far as the Tribunal attached decisive imiiortanci' to the 
circumstance tliat merchant vessels weic armed for deli'nsn e 
purposes or engaged in activitii's and leceivi'd .issi-,t,inei‘ o1 
essentially defensni' character, its judgnu'iit is not likelv to 
ooinmand general assent. On the other hand, the Tiilmti.tl 
found the accused guilty of a violatii'ii ot the Naval .\i;iee 
ment of 1930 and of the Protocol of I03ti with re-tjieet to (be 
sinking of neutral vessels without warning in ’< ealled 
ojM'nitional wnes. It pointed out that, altbough the jiinctice 
of operational zones'had been resulted to dining the Uu't 
World War, the Protocol of ltt3fi wa-' entered into with lull 
know'ledue that such zoiie'> had been employed and that it 
containeil no eveeption for oix'iational z(*nes. 'I'lie Tiibniud 
also found the accused guilty ot having given oub'is that llii* 
provisions for rescuing crews and piissengeis of Tiieroliant 
vessels should not he earrM out. It rejected the plea that 
the security of the .submarine is the jiaraniouiit eonsideintioii 
and that the development of aircraft made n*seue iniposuhle. 
The protocol, the Tribunal said, W'lis evjilieit ; if no rescue 
appears jawsible, then, under the terms of the Protoei^, the 
commander of me submarine is not allowed to siitJi the 

^ On NovenihiT 27, 1039. fook thp form of laying 

Britain^ followed by Fra«(t% a mine« in limited ofm of Norwegian 
' retwliatr»ry Order in < 'ounrd (Aee b«*low, temtoriftl w ateri^ See below , 1 3 
? 390r^ ndoii the ground. I «ifrra/ia, that ^ AdrnimN Dtfendz and liaeder. 

Germany had diwegarrM Imr obljga- < diidgiiiftni of the Inimnal . AJ., 

tjoxu under th« Protocol of IDJfO, 1 1 ( p. 301 
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merchant vessel ami must allow it to ])ass harmless before 
its [ieriscojH),' 

§ 195. Althougli pri/j'.s hav^^ as a iiile, to be> brought Random 
before a Prize Court, International Law nevertheless 
not forbid tlie ransoming of the eajitnred vessel, either 
direetly after the eajiture, or alter she has been eomlueted 
to port, but before adjndieatimi. However, the practice of 
aei^epting and paying ransom, which grew up in the six- 
tt'enlli ^ century, is in many eouiitries now prohibited by 
Municiiml Law Thu'*, for ln^tclnc(^ (iriat Britain by § 45 
of tin* i\a\al Pri/e A(t, IhGl. pioliibits niiiMiining except 
when sp('eiall\ pioMd(d for by Order in rounciL VVbeu* 
ransom is a(‘ci plod, ti coutirut ol ranvun is made between 
the captt>r and t!ie inaM( r of the caplun d ve^stl , the latter 
giv( a ^o <‘al’'' t i le'^om iuU to the former, in which lie 
pronU''e^ tin* amount of the ri^n^om H(‘ l^ given a copy of 
the raii'^oin bdl f(U’ the ]>mp<M' of a safe-iamdnet to protect 

^ MtlidUL'Ii lli« 1 nl» !»» (1 f uMil ti « Ot tin ill u)i)>nuii 1 ‘ undeybt^tll' 

idienl Hi (luw ju (f AMijiijn* iiiri ti t desem'^i 

tin* liw at urtr It (ini n^t taU‘ tln'm t!n> (msinn. In 1045, in 

into A( M*Mut m Ksing thf ^nit< fiM tlu »».( a{ /7# I’ilntA, \ British 
dll tin /laund'^ • (rt) iliil tr.( I tiilt'i unlit ir\ t «im»l fho t()iDm*inil(T 

SiiliH wuiu'd cij un^(*^tl i> ti «1 •'ii'i af 1 (unn'iii ibmannc ond samp of 
niirmo in tin I’uitu O t u, Ki^ suIm idin eps ^»nit\ nf killmj! l>\ 

it « nil n d tti(* V n rtim (N miOiin<‘Uuri tire and grfnjel<'<, n 
tli'it lh<' BnOdi iria* unid iinmlpi td Hurv^ar^ of a 

an Ma> S, ItMO. ih a all ' < ssf Is '•hiniid iinulmit i (irtrtf‘n‘d b\ 

1m slink at ^i/ld III tin Skapiral. Hiitish Mmi-lrv af \\ ai. i'headust^ 

I 1 hp \c*rsii*i\ m \ J , I -< la.nnd'lip thitn at \Uii)in uiip <tputen(p(l tn 

rinti-d Stalls (tOMumunt luiblu t diatb and i xu uu^d, plpadcil »u|><Ti<>r 
tion (*f tin* diidgiiKiil (c < jdpr^ a ( leiimstani c shoximjj tin* 

ta sinking lU M///, tlu <ain(t PlUtts 1 1 tbo ambiuuiiv. if an\. of thp 
\ < Mioiiivocins to la tbuiiitlw la^hdi orders of llu Orrmun (’ominand Ft'r 
idiiian on p lea ni Mjsp No 12 an auaunt ( 1 tlK‘ trial ‘‘ce 11 (If ( nun.'t 
I latdk rmd. ) 1 Ins Uttf r <.( n /oj I liiOtd. pp 121. See alhO 

'*idei alien Koem-^ t»» Ih >jM n l«> sniaim Fhf /’noi Ixal. I <194S) of 

(pustion The aiOir nith rij^ard to the lire f runr'o ftiaU published b\ 
tfu' Skoperrak wu- pi\(M in r<s|HHt of flidp. and t\j an mi])ortAnt seruw). 
a hiniled area in whuh, in \ifn\ of tin bar tiie ::<tatement (d the Bntiah CriDU* 
iinasion «l Xon\av bv (»»rniiiin, x» i** Ministir in the HoiistMil ('omiuxn'' on 
a IliPiiire of aitivl* o‘]a rations ind a 0\ tuber 14, I'Wl, un the ease of the 
\ft il bilk of eommunnatians \Mth the submarmo wluch refrained 

enemy, U boro no roMembh lu (Mu the from tuipulunip o Cerraan liner 
soda operational /ones in Othei arra,s. Hrntun \xithout warmnp, see H. ofO. 

The Tribunal tumid that there was Dobati.", \(»h Hod. col. 1349. F<>r an 
no csmcluaivp evidenee that the aciaunt of the c \se, nee ofliekl bouk^ 
at tuhod rich beta tely ordereti the kill H, | tbh Majesty SubmanneV 
hnr of Munnora of shipwreeked H Af S.t)., llMd, pp. 1 1-18 
veaaela Hut it xias of the opinion * Senior in Iho Uw QuariMff 
that the relexant ordera pimi by the Hntttw, 34, p. 60. 
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hi, fro« a*.i» i«g p™”'"' 

S oo«r« to .ho port. ogttH,! «po.. m tho hill 1 o 

wouio till- piiymcut of raiiaora, »n ofcw ot thi- oapliuid 

vessel can be detained as hostage ; otherwise^ the whoh> ol 
the crew is to be Iil)erated witli the vessel rariHoni b(*iiig an 
equivalent for both the restoration of the ]iri/(* and the 
release of her erew from eaptivity. So long as tin* ransom 
bill is not paid, the hostage can be kept in eaptivity. But 
it is exclusively a matter f<>r the Munieipal L:i\\ ol the 
Stat/O concerned to determine wliether or no the (‘aptor 
can sue u{K>n the ransom bill, if the ransom not Vi)hintarily 
paidd Should the capturing ves'^el, with tin* hostage or tlie 
ransom bill on board, be hers(*lf captured, the hostage* W 
liberated, and the ransom bill loses its elfeet, and riee<l ma 


be paid.^ 

Lcwiof § 196. A prize is I(>st-^-(l) wlien she eseaix's through being 
^ by lier own crew, (2) when the i'a))tor iiilentionally 
lt«cap- abandons her, or (3) when she is ret*ai)tun‘d.* 'fhe property 
in a prize which, acconling to Interimtioual Law, vests \u 
the belligerent whose forces maili* the ea})ture, proxnled 
that a Prize Court eonlinus the eai>lure, is lod nhen tin* 
pri^e is lost; and it seems to l)e obvious, ainl e\ery\\ln‘re 
recognised by ilunleipal Law, that as soon as a eaptnrtal 
enemy merchantman succeeds in escaping, the litli* (»r the 
former owners revives ipno facto. But tlie ea^e is dillcrf'nt 
when a prize wlioso erew liave ix'cn taken on board the 
capturing vessel is ab.uidoned and is afU‘rwar(ls mei and 
taken possession of liy a neutral vessel, <»r by a vessel of Iut 
home State ; in sueii (*ase.s it is certainly not for International 


* fW for British pmtice poor t<; Dnpuiii, Na,^. 277. As fe rrinsoin 

the Naval Pn/r A<'t, 1801, (Wnu v. of lu utnil vmcln hoo Mow, § 432 
Blackburns (1781? 2 l>oug. atO; ^ Seo Ori'gor) in SJ., il (U»j7), 

Anthon v. fisher (1782) 2 Doug. pp. ; Hull, ^ 152. 

64{#(n.); The llofyp, l i\ Hob. 201 ; * Kor a disrus'^uui of lortAjit rasos 

Hall, J 151 ; an . for AimTiean in Iho Bclgi-an Pri/r- (V)iut, in iOJO, of 
pfartko, Goodrich and he ForeM toiuii^miwition of f'rw'iiiy aft<*r. 
V. C/ordi9» (18I8) 15 Johnuou 0. ami ru »pil(“ of, seo 

Higgins 111 B.y., 1021 1D22. fp. 180 

* The raatt<‘r of ranwmi k dig- 192; Clunet in 4H (Itfel). pp. 

coased with great lucidity by Senior 83 92, diwipprovetl of the uuldernna- 
Id th® l/xw QmrUfly Review^ 34, tion ; and see The Bru^seU in the 
pp. 49*02; nee aho Twi«a, il 5} Bidgian PHrc in AJ., 10 

180483; Boeck. Nob, 267-207; (1922), pp. 127429 
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L«iw to (k'termine whothor, or not, the original ownership 
revives through abandonment ; this is a matter for Municipal 

The case of recapture is likewise rlifferent from esca|>e. 

Here, too, Municipal l^aw has to det(‘rmine whether, or not, 
the former ownership revives, sinee International Law only 
lays down the rule that by recapture fhe prop(*rty in the 
vessel reverts to the belligerent whose forces made the 
recapture,^ Municipal l^aw of the individual States has 
scttlcfl the matter in difTerent ways. Thus for Great Britain 
the Nava! Prize Act. 186t, in ‘lection 40, enacts that the 
recaptunal exrc[)l when slie has b(‘mi used by the 

captor as a ship ol war, sliall Ik* rest<m(l to her former 
owner on his [)aying one-eitrUih lo one fourth of her value, 
as th<‘- Prize (oil! mav award, as prize .salvage, whether the 
reeapturt' is made before or after tlu* en<miy Prize Court had 
confirmed the cajUnre. f)tli(T Statt‘s restore a recaptured 
vessel only w"lu‘n the rec'apture is made witliin twenty-four 
liours aft(*r eapture. or la'fore the capturcal vessel is eon 
ducted into an cuem\ port, or before she is condemned by 
an (uu'iny Prize ( ourt. 

§ 197. Through beiiiLr captured, and afterwards eon- Fate ot 
dcmiKsi by a l*ri/.e Court, a captured enemy vessel and**^’^^' 
captured i*neiny goods ^ beconu*. as aln ady explained, the 
l)rop<*rty »»f the belligermt who>c forces made the capture ‘ 

But iM'Cording to the Dedaralitm of Paris, ucuiral goods, 
contraband exct'pted, found on enemy ships may not be 
(‘ondenuied N(‘verthel(*s>. all goods found on enemy 
vess<ds an' presunu'd ^ to he (‘nenn unless idainual as neutral 
l>y lU'Ulral <n\ners; luori'ovcr. only neutral merchandise is 
exempt from eontiscntion, and not neutral goods other than 


^ Hall, § ir»2. 

* Hut nut \shtUi iho vw*! .iftrr 
‘‘wndrniiifUion In n Fo/o (V>urf hji‘< 

Xild to H ntMjtral 
§ 11*7 ; W p. auo : anil 

i. pp. XWK o40 St alM» 
KiMth’s Whniton, pp. hTFSSS. 

* For inal!vn<M», Kra?io» ; sw Pu- 

pub. No«, 278 ■27y ; Hall, § W>> 

As reoaplurr of unitral 

HCC hflow, 5 4112. 


* It rio<-< not, of course, matter 
wluOn-r the jjoodp coiicrrncii were 
oaptuml on onemy ships or on 
nuTchantiucn .sai’ ii? under the flag 
of (lie rapturing x'lligcrent, Soe 
;0>ove, §§ 102, 177 (ii.), 

^ Sor Herzog. irArn dms TttU to 
/Vrr fVm ^ in A.J.^ IS (1924), 
pp. tS‘hr>(M>. 

• See above, § 90, 
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merohandise.* Further, neutral mortgageea,* or pledgees* 
of enemy vessels, or enemy cargoes, have no claim to be 

indemnified out of the prot'mls of their sale. 

What becomes of the prize after condemnation is not for 
International l,aw, but for Munii-ipal ld«w, to determine.* 
A belligemit State may hand the j.rize over to the captor,, 
or keep her for itnelf or sell her and divide the whole or 
part of the proeceeb among the captors, or among members 
of the navaJ forces generaliy. For threat Britain tlie ^luvai 
Prize *4ct, 1918/ v^tuhlished n nnv<d jwr/r fund into which 
the procet‘ds of sale of certain priz(N and prize ear^^oesi were 
paid, and out of wliieh prize nioney Wic^ (h^tnlmtod among 
mcml>ei’s of the naval and marine forces/ If a lu^utral 
s^ubject buys a captunal ship after lier condemnation, sla' 
may certainly not In? attacked and captiin^d by the belli 
gerent State to a subject of whieh she formerly bc^hingcd ; 
but if she is bought by an enemy subjeet, and after 
wards captured, sh(‘ may be restored ' to her fornuT owiui'. 

§ 197(1. A.s pointed out lielow in § 43.wi, by the Unlisli 
Prize Act, 1939, and the laws of some otli(*r countries man 
time prize law luis l>een made applicable to captiK^'s by, or 
of, aircraft, 

§ 198, As mcrch^lntmen ov^ned by sulijeots of neutral 
States but sailing undcu* <01 enemy flag are Vfsted with 
enemy character/ they may be captuivd and condemned 


* The iffMeinen (1914) I H ami 
C.P.C. 13. also Cianifr, /'n-# 
Law^ No«, 21 \a, 272 

* The Mane olaem (1914! l\ lMh, 
1 B. and C.P.C'. 3H ; and the Carman 
ca«J of The Ffutr, 7.,\ , u 

p. 103, and AJ., 10 (1916), p. tMKC 

* The Odessa (19l«| 1 A.(' I4,i, 
1 B. and C.P.f'. TmI. 

* Cnleaa th?* qn^wtion ia regnlafod 
by a special convc^ntion ; ace, f<jr 
instance, Artido ,1 of the ('onventioo 
of Novemlj^r 9, 19K, between (Ir^at 
Bntain and France, providing for 
the division of th<s >>oiinty in 
capture is ejected by joint ojicra 
tions. See the rase of Th* Souhl, 
captured m the presenre of British, 
Italian, and (Ireek vesfiefs, where 
the bounty was divi<ied, R.G., 27 
(1920), Jurisprudence^ p. 60. 


^ S \ 9 (,*•«> V ri 30 .\h Ut v)il)c*r 

couiitrits SCO \*> r/iji, §§ 121-127 

• 'ihe Afl nf 191S ftKo conslituted 
a Xaval Pn/c Tnlmn*!] for th#* piir 

of flo« idinjj whnh priros came 
Within the Act *(o that thfir pr/K‘eM!*<i< 
wf^rt! pa>iNo into tin Nay,U Pn/*' 
hind fordirftnhiition ainonj^ 
of the naval and marine forcus. I l»c 
detHions of this Tribunal arc a 
matter of Municipal Law, Jah an 
illuMtratHm of Ihcvc may lif mnn- 
tiooMl The Abfnmu [IPlpj P. 41 
tSeoalsoCiarncr, Tnif Liu\ N’o(. 2H 31, 
HfuJ Colombos, ^ ;ill> .31s. A$ to the 
I iiiU’d of Ameni a acc SKnauth 
111 fJolumhm Utr 10 nett, 10 (IfMOl, 
pp 69-74, 

’ fv*<» above, ^ 100. 

* 8oe alwve, § $0. 
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This bears hard upon vosscls belonging to subjects of 
uon-littoral fcStates which have no maritime flag , they are 
forced to navigate under tho flag of another State,* and are, 
therefore, in case of war exposed to capture. 

§ 19H Moreover, a vesH'l flying a neutral flag may tx^Vemela 
captured and condt iniu d if, for the rea«ons mentioned ^-bo'^ 

111 §§ 89, 91, she prissc'.ses eiiemj character * FUg, but 

§ 200 'I’Ik portion of goods t«*Ionging to enemy “'ubjects^^^'"* 
when ''hipiied, hut sold in traniiiii to subjects of neutral t’hamtter 
State'', has Ixcii considered atiove in () 92 floods 

floM to 
Neutrals 
tn Iran 

I y gtiu 


VI<)LLN(‘l. \(4V1NST LNLM\ PhllSONS 

tht' )U4!Al\iH quoUni ibu\fi at tht (onjimu enunt of ^107 ‘see also 
t nil lulle ls?7,M27 M*)), m 44) J to ^Lbrainm, § 1<) Itolin, 

590 59 S 7 ^') 7 S*!, an i H\ lo it 5 ;^ 7 '’J 777 (itntt 14 S 15 M 

§ 201 \s ii^irds killing rtiul uoimding of foinhatants inviolem© 
s(*t wailiuo ind tlu nnaiis ii'^ullor the pur|H)vO 
lule^ oi la<< rnational l.\\\ aio in ( \istenco, according toaut* 
nUucIi onl\ tho'nc (oinlKitiiit" ma> he kilU‘d or wounded 
wJu) aie able and willing to fight, or who recii<it capture 
Men dis<il)h d h} sukiu'-s oi wounds or such men as lav 
down arms and •'iiiundii or do not resist capiure must 
given quartei, r\(ept in a case of reprisals ^ Poison, am. 
smd) aims projcctihs ,uid matenals as cause unnecessary 
injurv arc piohiinttd as aic‘ ilso killing and wounding in 
a trc'icheroiis wa\ ^ The Dcdaiation of St Petersbuig,® 
and the Hague Dec laration ptohdating the use of expanding 
(dum-dum) bullets, ajiiih to sea warfare as well as to land 
warfare, as also do the Hague Dee*irations ooneernmg pro- 


^ ht© ftlKJvr ^ 1 8b (n b H** to tiio 
Hun^lona IVtlMmlion of 1921 au'l 
u)] I §261 

* Sci' alfick 1 m f r> "ti u Vm »' < j//« nit 
< 0 \ ( mtfd Hi I snmi S 12 

tlecultMl jn 1949 Ihc I nttol Stitts 
Court of i^oi tirnuMH tlio nilo 

thftt thr fact tlint tho \o*Htl tlics a 
neutral iloft floea not prevent the 


< iptor ir<»m i)*** \inp it*i nuim muer 
ship 

* »See nbo\e, § I09, and the caw of 
the Harah*uf in ^ I (n ), below, 

* Sie the I ormsiwiiding rulca for 
i;\ nfare on land, nhuh are itiav'UHseil 
alune in §§ lOS 110 See also US 
Naval \\ ai Code, Arli< le 3 

* S<e abo\e, § 1 11 

* See alH)%e, § 112 
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jeotiles and explosives launched from balloons, and pro- 
jectiles diffusing asphyxiating or deleterious giusea.^ 

All combatants, and also all officers and momliers of the 
crews of captured merchantmen, could formerly * be made 
prisoners of war. Under Hague (Convention XI.® such 
members of the crew of a captured enmny merchantman as 
are neutral subjects, and (provided they give a formal writtim 
promisi' not to serve on an enemy ship ilnring the war) al.-'O 
the captain and oflieors wheti neutral subjech, must not be 
made prisoners of war (Article ."t) ; and the captain, offlccr.s, 
and crew of an enemy inerehantnian, when eiuuiij auhjicts, 
must not lie made prisoners of war, pro\ided that the\ give 
a formal written promise not to engage in any .service con- 
nected with the ojK'mtion.s of llie war (Aiticlc (i). During the 
First World War this (’onvention was not liiiiding, l)eeaiisc 
not all the belligerents were parties to it, and enemy sulijccts 
who w'cre members of the crews of merchantmen wtre niad<‘ 
prisoners of war. In any case, as -'oon as such prisoners 
are landed, they fall under the provisions of tlic Dimu vu 
C onvention of 1949.® As long a.s they are on bo, mi. the old 
customary rule of International Law, that prisoners nni-t 
be treated humanely,* and not liki* ronrii’t.s, must be ^•om■ 
plieA with. Moreover, the (Jeneva (Vuivention of l!>49 for 
the adaptation of the pimiajiles of ttu* (ienev.i ('onvi'iition 
to maritime warfare enacts rules eoneenun:; tlie vbi|) 
WTceked, the wounded, and the sick who, through falling 
into the hands of the enemy, heeome ju i.-oneis of w.ar.’ 
Violence § 202. Ju.st as land forces con.sisl of eoiuhatanfs and non- 
sfm'com the naval forces iif belligiTcnts. Non- 

batent combatants, as for instance stokers, surgeons, ch.ijrjains, 
members of the hospital staff, and the like, who do not take 
Forces, part in the fighting, may not Ik- attaeked direetly and 

^ 8€e alwjve, U3, 114. AnifTitari inomfrtTtt of crr'lka uf 

* Thj» wtta almrwit gemTally Hnhali ships (iiptuM'ti by 

nwecl^ but was rufu^ ^ rpcofrnition by we tfu* chhd of the Yarwuinh m 
Count Bismarck dunng the Fraiuo- n. § 773 (n ) 

German Wat (8W Mow, § 249 fn.)), Sep above, j 127, and bplow, 
and by aome fierman writers, ah , § 2096. 

for instanco, Lueder in HdlUendf/rfJ, * Scp Holkntl, Pnzf Law, § 219, 
iv. p. 479, n. 6. and C.S. Naval War Cfxle, Artirlf^i 

* See above, § 85. 10 , ] 1 . 

* An to the release of neutral ’ See lielow, J 205, 
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killed or wounded.^ But they are expoHcd to all injuries 
indireetly resulting from attacks on, or by, their vessels ; 
and they may certainly be made prisoners of war, unless 
they are members of tht^ religious, medical, and hospital 
staff, who are inviolable aecording to Articles W and 37 of 
the (k*n(‘va (/oiiveiilion of HIU) ridating to members of 
aimed fmw.s at sea,“ 

§ 203 Likewise, enemy individuals who are not members Violence 
of the naval forces at all, but are found on boanl an attacked 
or seized eiKuny vessel, it, and so far as, they do not take Indi- 
])art in the tigliting, may not directly be attacked 
killed or wounded, although they are e\po^<*d to all injury belonging 
mdir<Ttly n^MjIting from an attack on, or l»y, tlieir v(‘sseL 
If they are nu‘r<‘ jinvale oKlividuaL, they may as an 
ex(‘ejition only, <imi undei tlu' same cireumstanoes a,s private 
individiuils or (m ’pied terntorv , be made jirisoners of war.* 

But they are n(‘verthel(‘ss, for tlie time thev are on l)oard 
the captured vcsncI, undiT the diseiplme of the captor. All 
restrictive meavsures against them wdiu*h are necessary are 
tluTcfore lawful, as also are punishments m ease they do 
not comply with lawful tmlers uf the tominanding oflieer. 

Jf they art‘ eiumiv othcuals m important positions,* they may 
he ma<le prisoners of war • 


\' 

THEATMKNT OF WOUNDED AND SHIPWRECKED 

Pen'ls, J 37 ViWoi. jtj) ISS 191- Wt^-tlakc. n pp. lSr>-lvS9- Moore, vii. 
^ U7H - Ho!slit'\, lUs \22 lk'^n^te^, ^ 12 ><uiohiPc, §§ 1395(29) 
1396(13) Fi uiicr Vodire. vm No 3209 Sin rez, §§ U2, 4125 -Holm, 
§^791799 n 770 7s2 ^1 s 3S13H:> -U.S Ndral War 

('oib% Artnlo-^ 21 29 I(Tp\Jsinu Th Hfd ( Alhunre ut Sfa (1871) — 
Koupttc, Ik l'*jUni(wn yirnirip*-* df la cometthon dc Gtnkvt ouJr vie* 
dH fuardmis ( 1892 ) <' auhi 3 . LcjrUmon dis }mnape4 dt 

la de (Unhx auj tmnimfjf (ls99) - IMlfi, The Piact 

Cmjmmttii rAri/ti{^>e'(llH>C).pp 120-134 -BtsOin, pp. 248 202— Dupma, 
(hirrrfi. Nos. 82*105 ^MeunM, )i. 74 87 Higgma, pp. 382 394 -Umonon, 

pp.r>2t>.554 Ntppold.n.§ 33 Siott, (V/n/firrif^.^.pp. 9-614- Tftkaha&hi, 
pp. 375*38:> - W oil berg, §10 OarncT. i §§319 327 Genet, §§ 160-165, 

* See U.H. Nanvl Wm t’wle, Art,3. US* Naval War Code, Article ll. 

Sec liolow. § 20ie S 1 1^- 

• See Sebramm, § 10: (*oe n]m * Sis' al)ov^ § 117, 
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214-2 VVbeaton, pp. 822-830— FanchiUt^ in R.O,, 0 (1890), 
pp. 291302 - Bajer in RM., S (1901), pp. 226-23(^ Renault in AJ„ 
2 (1908), pp. 295-300— -Higgina, War and the Private Citizen (1912), pp, 
73-87, in the Late Qnatierly Review, 28 (1910). pp. 40H-414. and in B.Y., 
1933, pp. 141-143- SchOle in 25 Jahre Kaiser \\'tlhdm‘(keeU»chaft, ii» 
(1937) pp. 374-397 - -Samliford* DinUo tnaritimn di ifuerra (1938), pp, 185 
197- Mosler in Z.o.F., 8 (1938), pp. 282-291 Mosnop in R.Y., 24 (1947), 
pp, 39h 400 Ot'iiot in HJ.F., 18 and 19 (1950). See also the litertitiiri' 
quoted aliove at the commencement of § 1 1 8. And &ci’ Taul de la 1 ,ap^Ad(‘Ui^ 
La rofifert-Uft et Irs mnitelhs (\fTnu'nt*fms tk (ktien du IJ 

Aodt W9 (19.51). 


Ad*pt*- § 204. yoon after tl>e ratification of the Geneva Con- 
Genera vontion of 1S64, the necesjiitv of adaptins' its priti(‘i])les to 
Conven- naval Warfare wa.s <;onerally recoffiuKed, and amoiif; tin* 
^“^^“non-ratified additional Articles of 1808 were nine which 
aimed at thi.s.* But it was not until the Hiifiue Conference 
in 1809 that that obji'Ct wiis. acoinplisln'd by mean.s of a 
special Convention.® That Convention w’us rejilnced at the 
Second Hague Conference by Convention X. for tlie Adapta- 
tion of the Princijiles of the ticneva Convention to Maritime 
Warfare. It was signed, although with some reservations, 
by all the Powers repn'seuted at the eonfen*nce, i‘\ce,j»t 
Nicaragua, which ucci'deil later; and it wa.s ratifu’d, with 
or without reservations, by mo.st of the signatory Powers. 
Thtf Convention wa.s re\iscd and .sub.staiitiallv enlarged by 
the Geneva Convention of August 12, 1040, tor the Ameliora- 
tion of the Condition of Wound(‘d, Sick, and Shipwrecked 
Members of Armed Forces at Sea. 'I’hat Coin ention replaces, 
a.s between the .Stale.s which become parties to it , the Hague 
Convt'iition No. X. It provides rules eoneerning the 
wounded, sick, shipwrecked, and dead ; hospital ships ; 
sick-bays on men-iif-w'ar ; the distinctive colour and emblem 
of hospital ships ; medical transpirts by sea and air ; th<* 
religious, medical, anrl hospital staff of captured s[»i])s ; the 
carrying out of the Convention, and the pie\ ention of i^huses 
and infractions. 

The § Convention of 1949 jirovides generally that 

W<nmded,]nemboi’9 of the armed forces and persons assimilated to them 
Sfok Asd ' 

gjjjp* who are at sea and who are wound<‘d, sick, or shipvvft'ckeil 
wnNsolMd* 

* See abfive, § 1 18, and vol. i. § 590. 

* Martenn, N,R,G., 2nd uer,, 20, p, 979. 
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miiHt be respected and protc^ctec] in all circumstances. They 
niust be treated liuniaiiely without adverse discrimination 
on account of sex, race, nationality, reli^^ion, political opinion 
iiJid <jther reasons. Th<‘ ierm ‘ shi])\vreckrd ’ includes forced 
landings at sea by or an important innovation ^ — from 
aircraft. (.Article 12). The jjersons assimilated to members 
of the armed forc<‘s c< unprise ineinbers of militias and 
tnembers of other volunteer corps, including those of organ- 
ised resistanee inov<MnentN belonging to a party to the 
conflict and complying with eertain conditions 2; members 
of r(\gular arrne<l forc(^s who i)r(ifc.ss allegiaii(*e to a Govern- 
ment or an aufihority not r(‘(*ognised by tlie detaining State ; 
and meml)ers of creus oi tlie merchant marine and of civil 
aircraft of the partic.^ to the conflh t (Article i:j). Whil^* all 
thes(^ (‘at<‘goric^ (»f ])ersons enjoy tlu' protection of (Vmven- 
tion they are no, immune from eaplun*. Th(‘ warshiji.N of a 
belligerent party are entitled to demand that the woumled, 
sick, or shii)\vrecke(i. m luttever their nationality, on board 
hospital ships shall lx* surrendered pro\ ided they are in a 
tit sUite lo h(‘ nmved <ind th(‘ v<irship (’an {>rovide adeejuat^? 
facility's for medical tn'atmcnt (Article 14).^ The wounded, 
sick, and shipwrecked wh(» lall into enemy liands are lo be 
considered pn>oiiers of war and tri'attal accordingly. -The 
captor may chuincn them to hi^ own (‘ountry, to a neutral 
l)ort, or even to the enemy country. In the latter case tlicy 
may not servcj in th<‘ anm'd forces for the duration of ihe 
war (Article Ih). 1 hiring th<‘ Second World War Giu'at 
Britain, althougli had made a rc.NCwvatioii againsv the- 
corriNponding Article 12 of the Hague Coinentitin No. X.. 
exen’ihc’d the right of naiioN ing enemy persons from lio.sihtal 
ships, 'riuis ill n»4o, after allowing two (rerman hospital 
ships “'/V/c Tvhhvjin and Th( Vrmli.scrj to pass through 

* And *«><» J ‘JOtM:, <nj wrockiKi jH'ryons, luul to odWt tho 

ambnlancoH. doad. tSuch when n\8poiiding 

* Sre pp. lM I, 'ilo ftboxo t*> the appeal, miiat W given apecial 

•According to Ariirle 21 ol thi‘ prot4otion and 'ilitios. They maU 

Convention, the particj* to tbe con- not 1)0 rapturtsi on account of auoh 
lliot way appal to the chanty v( transport. However, in the ahaence 
commanders of ueutrnl merchant and of a promise to the contrary, they 
other private veeaeb t.o take on luwird remain liable to capture^ in respect of 
and care for woundt*d, sick, or nhip- any viiilationa of neutrality. 
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Allied linos in the Adriatic, slio directed them to Allied 
ports and removed from them several thousand persons 
whom she made prisoners of war.’ 

Jf wounded, sick, or sbipwreoke<i are taken on hoard a 
neutral warship or a neutral military aircraft, or whcji flu'V 
are landed in neutral ports with the consent of the local auth- 
orities, the neutral State, where so required by International 
Ijaw, mu.st (‘usure that the,se j)er.sons shall kke no further 
part in the operations of war (Articles 1.5 and 17). 

After each enj'apement the parties to the conilict nimst 
without delay take all po.s.sil)le measures to search for and 
collect the shipwrecked, wounded, and si(“k and to jiroUsit 
them against pillage and ill-tn-atinent. Their adequaU* cure 
mu.st be ensured (Article IH). The Convention contains 
detailed provisions for recording and transmitting to the 
information bureaus of pristmers of war ^ the jMTsonal data 
of and particulars likely to a.ssist in the identification of 
shipwrecked, wounded, sick, and dead |H*r.sons (.\rticle lit). 

§ 2050. The partie.s to the conflict are bound, after each 
engagement, to search for the dead and pnnont their hidng 
desjx)iled. They must take mea.sures nec<*ssary for assisting 
in the identification of t he dead. They are obliged to prepare 
and forward to each other, thrtjugh the prisoners’ information 
bureaus, eertiticates of death and authenticiirixi lists of the 
dead, identity discs, and last wills and dficuments of inqwirt- 
anoe to the next of kin. Th<* parties must ensure that burial 
at sea of the dead is carried out individually as far as circuin- 
8tane.e.s permit and is preceded by careful examination with 
a view to confirming death and establisliing id<'ntity 
(Articles l»-20). 

§ 206. The Oonvention distinguishes lietween tluee kinds 
of hospital ships : 

(J) Military hosj/ital ships. These arc ships Imilt by 
belligerents for the sole purpose of a.s.sisting, treatinf^ and 
transporting wounded, sick, and shipwrecked. Tlu^so jiliqw 
are in all circumstances immune from attack or capture. 
Their names and descriptions mu.st be notified to the belli - 

* See Hoaeop, op. cit., p. 405. (/onvrntiuii on Tr««tinent urPriaoneni 

* A« d««cnW} m Artiok) 122 of the of War. Hat above, 5 
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geronts ton days before they are employed (Article 22). The 
(jonvention permits also the use of merchant vessels trans- 
formed intt* hospital sliips on eimditiun that they cannot be 
put to other us(‘ IhrouKhout the hostilities (Article 33). 
Most probaldy the iiotilication rcMpiired for ordinary military 
hospital ships is also jrieeessary in respect of merchant vessels 
thus eonverf(‘d.' 

(2) Prmiie t m tnjj hospital Mhip.s. Thf‘se are ships employed 
by National Red Ooss societies,^ In ofhcially recogriL^ed 
relief societies and b\ piivati^ ixusons. They are, subject to 
tlie ctmdilions ol Aitielc 22 in the mattc*r of notification, 
fuititled to t h(’ ''ann^ r('sp(*ct and prriteclion as military ships 
]a<nid<‘d they have receive<l an oflicial eommission from 
their State (Aitiele 21). 

(3) Privatf ntufral hospital ship^. These enjoy the same 

protection as lio‘'])ilal ships on eondition that they 

place tliemsehes under the c(»nUol of one of tlie parties to 
the eontliet with i»re\ious (‘onsent of their own government 
and tliat notilicMti(>n mven to the other belligerent a« 
piovided above in Aitn-lc* 22 

The t’oin(*ntion has attem[>tt‘<l to settle the disputed 
question, wliieh <iros(‘ dining tlie Seioiul World War, as to 
the sj/e of hospital .^hips Th<‘ previous (V)n\entions,laid 
down ru; limit.'’^ Duiing the Second AVoild War, wlien 
(J(‘nnany eommissioned a laige number of hglit craft for the 
puiposCs of rescuing annum who w(*re shot d('wn, (ih 
B ritain announced tliat sh(‘ would refuse to accept the 

‘ Dunnt? ihi* Sm nna W f)rl/i War in IMlo, i,(onflnv iirop<»^c<i in use 
instanct’W TMt*nhwit Tmui "mill \o‘*Nei , tuaiki'd with 

Uunfi >nro ^hlp^ 0^ Koil ( ro'^s, lor the pur|><vso nl 

with the vifu of A\o»tlm^ l ipliin. i^stumn airnun vbo tame down m 
Thus (iermanv liaNtih ion\iTt<<l u\ the M'a, (.real Unliiui relumed to 
104 t The k HI tho pwt cant to th«Mn tho of the Onn* 

ol Bordi>aiix 'Iho ^\ IS wj7«il vciitum on thr groun I that their use 

noUuth^t iiuling (n rinan protista ai I would intoilero with tho conduct of 
asvuranr/'s <jf tho gonuinono^ts of Ou* n i\ al and oj>cnitions Refer- 

oinvorhion llor talc wui. hnalH onco was also iniide to t lie sinking l>\ 
dotorminod h\ tho diM‘ovory that she to riuan> of liriOsh hospital shijw and 
lud ongagod* in weather ' rqxu ting boats i ngutrod i.^ounig airmen, 
•ntuitios and that mIio tarrusl omlcs . Soo spaigUt, On diil, d(r2. 

Mjo Mosfiop, 0 ^ 1 . rU , p nu. " 'Bio repiut ol tho Setxmd Com 

fcV,* In this rwpivt the Convontmn mission of tlio Conforcnco of l8t>J4 
olaiifitw tho coiUnnersy whicli aif»sc standi that ‘no apooml t\}>o ma\ lio 
during the JSoound World War when. prtwnlxHl.* 
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notifiction of hospital "f !''»> •I'"'” ‘I""""'* 

ions. The attitude tlui« adopted w'as due to the tiisinchna- 
tion to give recognition— and cimsequent immunity t«i 
large numbers of small craft in the immediate vi(*inity of the 
coastal defenws at a time of what w'as iK'lieved to he an 
imminent invasion. No such limit wa& imposed in the har 
Eastern theatre of war. The Convention of 1S>49 lays dovni, 
in Article 2<$. that the pr<»tection f»f the Convention shall 
extend to hospital shiyxs regardless of tonmige. but th«‘ same 
Article adds that in order to ensure maximum comfort and 
security the parties to the conflict shall endea\our to utilise 
only hospital ships of 2,00(1 tons gro.s.s.‘ 

If a port falls into the hands of the enem,\ hospital .ships 
must be authonseil to leave (Article 20). In general tlu>\ 
are not a.s.similated to warships as regards their stay in ]>orl 
(Article 3;i). At the same time the Coiuention contains 
detailed provisions against hospital ships lieing ahused for 
other purposc,s. Thus they must not be used for nulitarv 
purposes and they must not hampT the movements of the 
combatants (Article 30). They must not j>os.sess or iise a 
secret coiie for their wireless or other means of eimuuunii'a- 
tion (Article 34(2)). In order to ensure I'omjili.u.ce with 
the.sg obligations the parties to the oontlict liav»* the right 
to control and to seiireh hospital slup^. i'hey can refuse 
assistance from them ; they may older them otT or comjtol 
them to take a cs-rtain coiu'.'e . they may control titeir 
wireless or other means of communicatimi , and, in case of 
emergency, they may detain them for a period not exeia-ding 
seven days. They may put a commi.ssioner temporarily on 
board in order to ensure the observance of thew* prov isioiis, 
or they may, uniiateruUy or by agreement, (uit neutral 
observers on board hospital .shijis. 

K hospital ships commit, outsirle their hiiinaiuUnan 
duties, acts harmful to the enemy, they Ibrleit tlu' pr<itce- 
tion to which th.y are otherwi.se entitled.^ However. Inch 


* Article 27 prnvitles that <HritiIar 
protecttoii nhall aJj^o U oxletylefl, Hr» 
for M operational requirements jkt- 
mit, to »mal! cratt einployf*fl \>y the 
StMte QT by the officially recogniswl 


hlfboat m^titutiona f«>f loa^stal iHi*«(rue 

«er\ i< ci 

* lher«' haa fo'en ^xt^antonat 
of luiepital ^hip« for mihiai y purpoaen. 
Thus, in dunttg the liufuio* 
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(ioprivatirm oi proU^ctioii immt not tako place unless preceded 
by warning, accompanied by a time limit, which has 
remained unlieedod (Articles 31 and 34).* 

§ 20to. Tlio (Jonv(*ntioii of 1940 has taken over from Sick- 
pro\iou8 conventions the provjsh)nM avS to sick-bays. The}’^ 
are now somewliat ob^(det<i in as much as hand-to-hand - 
fighting on board warships is largely obsolete. Article 28 
la', s down that should fighting occur on board a warship, 


J.ijmni'rfc War, tho (hil falnn 
the liospjta! ship, 

was captun^i an<i coiniomiiM h^^ (la* 
,Iapanc!>t* Pnz»^ (\»urt.s for haMn^ pj'r 
forino»l, while snning h.s a ho'^pital 
Nhip, certain Ker\in‘H to lJusma.n 
tiirt which amount<-d to iiso f<n* mill 
t.iry purposi's. '[‘.ik/ihishi, pp. 

<)l’d h25 . Hurrtt and lira\. ii ji . 

p, 74, and in tlic Lav 
Q'larUrbf fifnt-u. (UfjOj, p 

aisft Si huh* in ^ ih' ka\s(r 
\\ \lhkhn iii pp 

;iS7-3‘t7. Ap^ain. in 1105, durintr the 
KiM \N orld \\ Ar. the 0/>A^'/tri, h 
tn-rnian hospital ship, \v,th t iptured 
and condemned h\ the Untish Prizt 
OouTt l>ei aiiM', xNhih" adipted as a 
hospital ship, aht* va*- iNo iij> a** 
a t^i^ynalhnj: ship for Tinhiar^ pur|>i^ses 
jHUbJ 2 A ( 20d. ‘J H. and (' \\C. 

150 The (.crniaii tfO\( niiivnit, hv a 
declaration of Nov cm her 1015, 
protested aj,(ainst the i^phfUa dtj^nsion 
For a time the Anglo- \merk an and 
the (Continental writers held thilf»reivt 
Mew-i on the (onditioii'j iif tlu lon- 
vcr-.ion of morebantnn n into hi>spitol 
ships (and nee ^^raa) aiul the i \tent 
to which sign.vlhng iippipUii'* on 
ho#*pital whipa is p#TmUte«l , s«*o 
Ueimult m />ciaie/?o M/r./eWno, 4(4< 
ill. pp. 301, .>33 ft ^*t} , and Ihu holl m 
Strupp^ H’orf., u. 170. Ste aho the 
Oreoauj m Faufhille, Jur »Pii , 4h^ 
During the First W orhi \\ ar tjcrnunv 
adopter! the poIie\ of ^inking at sight 
without visit or search all hospital 
ships found in certain vvaters, See 
Don Uouttea m /( (f , 24 (l!U7), pp. 
400 480 ; (hilloia, //nn iaktbthU t/e< 
nainren^h4Spiiavjc ei Vetp^tunre de la 
j/werre, 10141018 (1931). In danu.'ir\ 
1917, after charging (ireat Hntain and 
France with iwing hoapital ahips f»)r 
the transfKirt of trva^pa ami inuiutionH 
and olherww violating Hague ('on 
vent Ion X. (ahargea which i^erc' 


prompth refnidiatf-d), the (lerraan 
t»o\eniment ije^ hired that they would 
‘ no hmger suffer ari> enemy httspilal 
ship in the KngJish rhaiinol or parts 
wl tie* Xt>rth Sfu‘. Farl. Fapen, 
M»s» No. M> (1917), (’md. M592, p. 4, 
In March (»f the same 3 ear, after 
nmkinif further (harges, they de<Ia*e<i 
that Muuin hospital ships met in a 
pies*nh»d area of the Mediterranean 
woul'J lie ' Kgaided hy the fierman 
nwat huoes us Mhgerent ’ and would 
bo ‘ alt uked torthuith ‘ . p. t». 

I Iw^fure these pionouruementH 
h« spitul -ilnpi had been attacked by 
I u rman sulunui me- ; t hereafter the\ 
uiie Irtih sunk without warnmir, 
or sfsioh Among the mam 
soiiiiis ol thi-> P’dicv were the 
the (/(O/ces/ei ('oMlr, the 
the lAinfronc^ the Dnxft 
I'adb, thr lUva, the (Minimi Ca^le, 
nu'l tlu LhtMairrxj ( cuttlf. *For 
d* fills Mc t.nnifr, i. 320*326. who 
mentioned the -various unsueowfol 
atti lupt- to ^top tb ' ' 'urnan pructa* 

8» e also hihuiil IhvcM, 1923-1924 
('aM« N No-s 231 and 2 15 For inslRnoeiS 
of Hir nttaek on hospital ships duniig 
(he Sv<>pri 'Wuild iVar see Spaijht, 
Dr, pp 4tKl, 491 While Uermanj’ 
wu' du lirst to Ixgin tlp'se attacks it 
.irs that siihseqiicntly both sidea 
n-tutid to (hem It h submitted by 
.Sp light (/or rU.) amt Mossop (op. fi(., 
p 4f»2) that most altnoks were prob- 
n!»l\ due to ignor.inee of the identitj’ 
ol tlie hospital hlnp^i m question. 

^ The fiu t that the crews of hospital 
'»hip’< aie armed tor the maintenaneo 
of order, for their own defence or that 
ol sick nmi w^ounde^ tloes not deprive 
tluni of the pn»tet on of the Con- 
vention. Neither h that effect to lie 
attributed to such cireumstanceB aa 
that the humanitarian activities of 
hiKspital ships extend to the care of 
Mck, woiimlevl or shipwrecked civilians. 
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the sick-bays shall bo rospt'otocl and sjMirtHl as far as possiblp. 
They — and their equipment- rornnin subject to the laws of 
war, but mast not be diverted from their purpose so long iis 
they are required for sick and wounded (Article 28). 

Medical § 2066. Thc Convention of 1040 eontain.s novel provisions 
portTand subject of iiKHlieal transports and medical aircraft. 

Medical Thu.s Article ,‘I8 of the Convention lays down that ships 
.4ircraft. j pnr|Kj.so shall he authorised to transport 

equipment exclusively intended for the treatnumt of wounded 
and sick memix'rs of the armed forces. Particulars regarding 
the voyage of thes«‘ tran.sj»orls must !«■ uotitii'd to and 
approved by the opiK)sing In'lligeamt. The\ ma,\ he hoarded 
but must not he captured.* Their c(niipm»uit is not liable 
to seizure (Article 88). The detailed provLsion.s relating to 
rae<Hcal aircraft aio largely hhmtieal with those adopted in 
the corre.s]M)udmg c(tn\ention in re.sfteet of forces on lain!.- 
Seiplane § 206c. It is not certain to what e\t<‘ut the provisions of 
the ^invention in relation to medical aircraft emnloved 
excluMVoly for the reniov'al of hliijiwreeked iu ''Oapljine 
anabulaiice.'^ su<‘h thoho introduced by Uennaiiy in 11)40 
in the EngliNh Channtd, The^o were marked with the Red 
Oo.ss and used for rcNeuing (Jenuan airnaui who nad I> 0 (U) 
who! d<AMi. (ireat Biitain refused C'^peeially alter it ha<l 
been estivblished that some af the^e ambulance seaplanes 
wore used foi the purpose of reconnaissance to eranl them 
the privileges of ambulance aircraft. pr(»\ide<i lor in Article 
18 of the relevant (’oiueution <»f on the ground that 
they Hew' over areas in which r)p(‘rations weie in progress 
on land or sea and that they approacht^l territory in British 
or Allied occupation or British or Allied slops, ^ AlUiough 
the Convention includes enemy 'shipwaeoked ' forced land- 
ings from the air,^ it is clear that the ojauatif^n of such 
seaplane ambulanct^ prmissibic, if at all. only ssubject 


* ft will hf' note’ that thc equip- 
ment mfsfu/il Htorea and sup 
plica -is not limited to that ff>r ti«e on 
boanL The nght of anpervwion on 
the part of the oppoam^f party la 
intended to enaure, in/er aha^ that thc 
c&rmg0 of equipment for purponea 
Other than uae on l>oard i» nf>t 


rimdc ihf* prc<h»rniiiant ohjc<^ of thc 
journey. 

* .Vrti(|p8 ,Si) and 10, ^<^4 alw^vc, 

if 

* Siv SpAii(ht, dir, p. ;hll, ami 
M<»fta.»p ni Jl K.. 2i (1047). p. m. 

* Article 11 
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to the rifijid conditions governing the operation of medical 
aircraft generally.^ 

§ 207. The religions, medical, and hospital personnel of The 
hospital ships and their crews must h<^ respt^cted and pro- 
tecUvJ. They must not he captured while they are in the and 
scTvicH^ of the hospital ship. If they fall into the hands of 
the* miernyi h(' may ]»ermit lliem to carry out their duties so 
long as this is neot's^aiy. They must tlam b(' sent back as 
oon as practicable (Arti(‘l(*s :hi and :il). 

§ 208. The distinetivt*. einl)lem provided for by the (Jon- Th© Dis- 
vention is the red cross on white groujifi. Fhit tlie Conven- 
tion also n'cogrnses Ihe red er(’scent or the leJ lion and sun 
on white ground in countries which already use that emblem. 

'fhe distiiicti\o enildem is tti be display ed. uikIit the direc- 
tion of tin* respon>ible military authority, on Hags, armlets, 
and all equi|nu(io ♦•mphiU'd in the medical s(Tvicx?. The 
}M‘rsonnel jimU'cted by the Onnention (see above. Articles 
:>() and 117) must wear a \\ater-r(*sistant armlet, affixed to the 
!(‘ft arm, hearing Ihe distinctive emblem, issued and stamped 
by tlie military autliority. There are also detail d provisions 
relating to a sju^oial identity card additional to the identity 
disc, t(» he wcm'ii by th<* pn^Ua-ted jiersonnel (Articles 4 land 42). 

The exfXM'ienci' of tlie two World ^Vars has showm that 
numerous ea^e^ (►f attack upon hospital shijis, apparently 
from the air, werf‘ dm* to tlu' difficulty 1(> ,*4ablish II'** 
identity of the protected \es.scL- Aecordinglv Article 43 lay: 
ilown that such ship^ shall be distiiu'tively marked as follows: 

(n) all (*\terior sui faces shall he white, and 
(li) one or mote dark red ciosncs a.s large as possible 
shall be painted ami displayed on each side of the 
hull and <m tin* hori/onta! surfaces. 

Moreover, all ho‘'pital ships must hoist their national flag 
and, if they belong to a neutral State,, the flag of tho belli- 
gerent under whose tlireelion they operate. They must 
fly at the maimnast, as high as possilile, a wh c flag with a 

' So© alwivc, 5 r22<i. Mr<tai‘iram'«u were tUie to tho fact 

* See r.{?. Spaigla, Air. p. 49!, n. 1. that when lht> sun ,shnnc brighllv off 
on tjho {oigji;estiou that tho frcqneiit the water, it waa di^icuLt to see the 
attacks upon hospital ships in the marks of the Hod Cross on the ahips 
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red cross (Article 43).' The Cimvoution imposes th<* 
belligerents the obligation to attempt to concludt* agr('<'- 
ments with the \iew to msing the nuwt modern means 
available to facilttato the identitication of hosj)itaI slu|).s. 
This }>r*)vi»ion leaves optm the po.^^ibility of reeoneiling the 
use of various means of illumination, of broadcasting the 
position of the hospital ship, or t»f radar recognition devices 
with the requirements of military neei'ssitv and safety. 
TheAppli § i09. In the matter of the application of its ptovisioiis 
the Convention follows i-losely the Convention of the same 
vention. date for the amelioration of the condition of the wounded 
and sick in armed forces in the tii'ld. 'I’liis lefers in par- 
ticular to such questions as the apjilieabihty ol the Con- 
vention in case.s in which the state of war is not recognised 
by one party * or in which some of the iK'lligerents are not 
a party to the Convention®; spcial ugrei'inents eoneliided 
by the Partie,s * , the Protecting Power or bodies assimilati'd 
to it ® ; disputi's between belligerents a.s to the interpn»t!ition 
or application of tlie Convention * : tlie jirohibitnm of iv- 
prisals'. tlie dissemination of the Convention'’, the re- 
pression of abases and infractions*' , and ])rovjsioiis as to 
denunciation.'® It is laid down c.\pre,sslv that in eases of 
hostilities between land and naval forces the provisions of 
the Convention shall appl.\ only to forec' on board ship." 


VI 


EHPlOXAtlE, TREASON, Kl’SES 

See* besides the literatnre qiiotnl at the ct)mmemt mnit of KM) and 
163, Pradier-Fodefe, vin. No, 3167 - Fnurljillf, §§ )3]7 13^8(6) - 

Rolin, S§ 783-785- "Hjde, u, | 741 -(‘ftnipbdl, Vh My^tny Shpn{\U2^) 
Bentwich in the Journal of Compuralnt* lAyuMlntum, N< w Nr, %, (1010) 
pp, 243 240 (Wivt, §§14M4H HuipriH anti 4J6, 4jr» 

Smith m ffagut Heainl, f)3 \!03H) (i ), pp. iWtH-riTI (^Talmn, Ihr (fthrawh 
fremder Saiumdfiaqyen \tn Hffikrwj (PniO) Knuipaa, La nw Jan^ la 
f/umr Aur mtr 


* Similar provwiona apply tr» life- 
boats of hospital abipa, coaata) life- 
)>oatfi, and all amall craft. 

* See ab<»vp, § 126. 

* See above, } 126, 

< See ArtiPlo 10 of the ('onvention, 
‘ Bee above, 1 126ca, 


^ ab>vp, § 131 

’ iVp ahovp, j 1266 ' 

’ Hpo Aitu Ic 48 of tb»* Cortvontjon. 
“ iSee aWvp, 131. 

.Ve abovt% ^ 131«. 

Article 4. 
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§ 210. Espionage ^ and war treanon do not play so large a Bgpionage 
part in sea warfare us in land warfare ^ ; hut thej' may be xy^aeou. 
employed. Since the Hague Fiegulations deal only with 
land warfare, there is no l(*gal ne(‘esHity for trying a 8j)y in 
sea warfare by court-martial according to AiHcle 30, 
although tills is advihabl<‘. 

§ 21 1. Kuses are customarily allow^ed in sea warfare within Ru»e». 
the same limits as in land warfare, perfidy being excluded. 

As regards the use of a false flag, it is by most writers con- 
sidered }K*rfcctly lawtul lor a man-of*war to use a neutral 
or enemy Hag (1) when chasing an enemy vessel, (2) when 
trying to escape, and (3) for purpose ot drawing an 
enemy vessel into action.^ On the other hand, it is un‘ 
versally agreed that, iimne<liatel\ b<*fure an attack, a vessel 
miisi fly her national Hag.* 

* Aii rdh tlio Oft w' uf //(I ouuji < »ij<1 T^IG. 

see JWow. ^ 3oG (4) * H.iliook (vul. i. p. 624) lolales 

* iSi‘e al>o\<', §§ nV)-nii. tiif' foll<»\oi)g Uo aititiiiicofi : In 

* Thf' of .1 faUo llaj? nu th#' 17S3 the SijbtUe, a in*uoh fngau^ 

jrtirt of ft man nf u.K ih of ihirty-oght guns, enticpd fhe 

analogous to tla* Ui.e (.4 the eneinx Uritusli iiiaji-uf ^uir tlu^sur by diH* 
flag and llu‘ Uko jn land waitau ; playing the nritjtoh tla^, and muti-at* 

ftliovo, § 164, Hntish prutiu' ing horMlf to be a dihtreHued prize 

see Holland, /Vr.e Lm, § 2<Wi ^ of a Kniish (aptcr. When the 

})ennit« the uae of falwe uiiourb. //w«'tar aj^roiichKl to succour her, 
r S. Naval War (\»de, Annie 7, Nlieut ‘muh attacked without tfhovmng 
forbade it altogt^lher, hut as late the Fivorh flag, but uat* overpowerwi 
aa 1S9S, iliiring tin* war with Spam, and i ipnirt'd The conmiauder of 
two Amrrieiin men of war iis^nt the the then publi<Iy broke th' 

iSpanihli flag (so* IViela, p s’aord of the commander of the 

During the vsar lat\v<M*n 'I'urke) aud SyhuJe, \\hom he justly acouBed of 
RiiHHia, in ISTT, nuNsian nonof^oir perhd\, althougli thi French com- 
in the Black SVa UNcd the Italian noiniier \^hs nM|iiitt('d \ihen subse- 
flag ^flce Martens, ii. § l.'kk p otlG) qnent]> brought to trial by the 

The \i(te of a neutral or cneni) Hag bntuh tiovernment. In 1813 two 

w comudered to Ije lauful, among n.tnhanfs of New York carru*d out 
others, by Ortolan, ii. p 20; I'lore. « pUn for dchtroving the British 
in. No. i34t); Perels, 5 35, p. 1^3. man of-uar KamuVig.? m the following 
Fillet, p. 116; <’alv/*, iv. 21eG. \\.iy A •^ehoonor, with some casks 

Hall, S m". Nee also Fillet in of ’flour on deck, was laden with 
ri (1808), pp. 444 451. But pc\crftl casks of gunpowder having 
see the arguments against the use trams leading from a species of 
of a false flag in Fradicr-Fodere. gunlork, which, by the action of 
vi. No. 2700, Wehlierg, pp. 261 ‘262, clockwork, was to go ofl at a given 
and' Harvard lifnfarch (lP30). p- 3:>9. time after it hml been set, and came 
Bee also i6irf,.pp. 353-350, for a survey up to the HamilUf n order to bt^ 
of the praetieo in the matter. The eapfuRHi. The HainiiUes sent a boat 
right of a belligerent merehantman to with thirteen men and a lieutenant 
use a false flag was discussed by the to cut her off, Subseqiiontlv the 
BritiRh and Unitetl Blalea (loVern- crew of the schooner aUndoned her, 
menta during the First W^irld War. and she blew un with the lieutenant 
See Farl Papew, Misc. No, 6 (1015), and his men on Ixmrd. 
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1 § 2 II 


Vftttcl ‘ jeJHtw tlu* following c«w of porfidy : in i:(,3 
durine war between Omi BnUin and France, a Bn/,./, 

: I,,, W|, Vnttel 

(Ills CJM> tii'-t or liilioii Blit ttioro w »■> lli'H. it 

tn.r it IS rxumple of i.-rtiily. ulntli » tiut 

On tlu' othei hand, the following h «■ pt'iftitlv Jegdiin.afi 
ruH*. wluoh H reported to have or cured during the Worhl 
War at the end of Octolur 19U, tlie (Idiimn eiuiMi 


Emden, hiding her identity by rigging u|) a diuiirny fourth 
funnel and flying the dap.iae'ie flag, jkiwhI tlie gu.ird.shij) 


of the harbour of Penang in the Malay States made no reply 
to its signaU, came down at full sjh (mI on tin Kiissian einisc 
Zhemshug, and then, after lowering the Japutuse tlig ^ and 
hoi-stmg the German flag, opciu'd flic and toiiiedinil hi i * 


VII 


REQUlSITIONh, CONTRIBUTIONS, BOMB VRDMEN J 


HaU, § 140* — lattwroiicf* §204 Westlake, ii pp H2 IS4 Moore, mi 
• 1166 1174— ilershf No 427 la^lor, t} l*au( billt, 1 1 J20(4>, 

1395(10) 1305(13)* -Dctipagm t, No** bis t>lt> htn 1 mrt, ( od*y 1*>5.) 
l6<>4 — Ptadicr Fodtre, VIII N*h 3173 JI54 N)s, lu pp 102 3tK> Villtt, 
p 117 -Kulin, §§ 655) b60 Hv*le, 710 712 - Ft Hh, §37, p 161 

Holland, pp 90 U1 ^llupuw. Nos 07 73, and N*i«. 42 47 

— Barclay, ProOUmn, p 51 PP .'152 357 Kfith#* Wheaton, 

pp 080 891 Leinonon, pp 503 725 Btrruiteu, § 7, n Hoeiin, pp 201 

215 -Nippold, n ^ 28 Scott ( pp .>H7 .79S, and in A J ^ 2 


1 HI § 178 

* It nnderatocxl that thi» a< count 
has been denied on the Geinian sitle, 
bat It IS substintially (ondrmfMi b\ 
Sir Julian Corb«-tt’s atrount in Autfld 
Operotiom {liuiwy of thf (ireaf }\ar 
based on Ojjknal iJocuTnerUs), i (1920) 
p 350 

• Flewobmaiin in Lisrt, J 63, ii (n ) 
accuses the British cruiser Baralong 
of misuse of a neutral flag, and her 
crew of shooting the crew of a (Icr 
man submarine aftet capture, see 
literature cited by him, and also 
FauchiUe, { 1395(40), IVmn)aquet 


in P0\ 24 (1017) pp 137 U2 , 
Horbfil in Slrvpp Mori, l pp 113 
114, SpAJghi, 3if, p 45, But ban, 
// istory of the OtfoX ft t/r, u pp 384 
385, and J A Hall, fan of jSatai 
\farfarf (1921), p 117 Hast two 
ritc<J bv Spaipht, op cU ) The 
British Government made an off<r to 
the (terman (rovrrnnnnfc submit 
the Harabjng a^cuMtioii, toj^etber 
with three Britmh a» < mj^tions of 
cruelty aftamst Germany, (o an in 
quiry by naval ofliccn* of a neutral 
NUtU, but tin offer wok not accepted 
Pari Papers, Mmo N<«» 1 and 7 
(lOlfl), <Vid, 8144, 8170 
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(190S),pp.286.294--~Wehberg, pp. 93.97— Garner, i. §J 273.278-~Spaight, 

Air Potrer and tke Otiieit (1030), pp. 18 loe-lliggins and OoIomlKie, §§ 

481488. 

§ 212. No case has, it would apjK'ar, ocTurred in Europe ^ Reqniei- 
of n^piisitions or contrihu lions impo'^ed by naval 
up<m enomy coast towns. 1'he fjuestion of their legality tiona up<»n 
was raised long ago by an article on naval warfare of the 
future, publish(*d in 1882 by the French Admiral Aube in 
the Itemie des Deux Mondcnr But t!u‘ position remained 
uncertain until the H(‘C(md Hague Confenuiee met. Tliat 
conference produced a ecunentiou (IX.), two articles of 
wbieh 3 and i deal with requisition^ and contributions. 

Requlntioh^'i Ae(‘ording to Article 3, undefended ports, 
towns, villages. j1 welling^, or other buildings may be bom- 
barded by a naval fone, if the 1 o(m] autliorities, on a formal 
summons tadiu n^oli to them, ileeliiie to comply with 
r(‘quisitions toi provisions or «sU])plies ueceM^ary for the imme^ 

(latte me of Ilu‘ naval toro{‘ eonecTued. These requisitions 
miHt be [proportional to th(‘ rcsourees of the place; they 
oan only be ilenianihsl bv the eommander of the naval force 
eonccrneil , tliey innst be [laid fi>r in cjisli. and, if this is 
not possiblt‘ for want of sullieient leady inon< their receijpt 
must be rU‘knov\!edg(‘d. . 

("(nttrihudota^ Convention IX d(H‘s not directly forbid 
a <lernand for them, Imt Article 4 expie.-'^ly forbids I)up> 
barduient of undedended places by a naval force on ae(*(uint 
of non-payment of money <*oiitnbutU)ns : in practice, there- 
fore, the demand for contribution'^ will not occur in naval 
w arfare, 

§213. There i.s no doubt whatever that enemy coast Bombanl 
towns which an di fended may be bombarded by naval 
forces, acting either nidejpeudently or in cooperation with^jemy 
a besieging army.'^ Ibit before* liie Seeond Hague Confer- 
cnee of 1907 the question was not settled whethtT or not 
open atul tuali feuded eoast places might be bombarded by 
naval forces. The Institute of International aw in 1895, 

» HolltinU, iSYttr/iVf, p. lei. mcntioriH * For an a. count of various t ases 
ft cftso which ort urrisl lU S<nith of naval Ipoiubaninient a?e Spaight, 

Amfncft in l«#l ***'' (1930), pp, 

^ Vol. i. p. 33l.‘ 8eeiil«o Hall, § HO*. 32 106. 



312 


WARFARE ON SEA 


f§m 


at its meeting at C’ijimbridce, appointed a ooronuttee to 
investigate the matter.* On tlie basis of the report of tliis 
committee the Institute adopted for efin.>!ideralion by the 
States a boily of rules declaring tiiat the law of bonibanl- 
ment was the same in both land warfare ami st»a warfare. 
This view, however, did not prove nceeptable to the Powers 

The First Hague ('onference diil not .settle the matter, but 
suggested timt it should Iw considered at a sulHtajuent 
conference. The Second Hague (\aifereiu e, by t'onvention 
IX., provided detailed rales on the matter. I’iieir dis- 
tingiiishing feature was tlmt (hey <’omhined tlie teal of 
defence with a new te.st that of the military oljjective. 
They proviiled : 

(1) The homhardmimt of undefended port.s, towns, vil- 
lages, dwellings, or otluT buildings by naval forces is nndei 
all circumstances and comlitions prohibited (Article I), To 
define the term ‘ undefemled,’ Article 1 expn >sly euaeted 
that ‘a place cannot be bombarded solely heean.se auto- 
matic submarine oonbiet mines are .inchored off tlie harbour,’ 
but Great Britain, hranee, Germany, and >lapan entered ,i 
reservation again.st thi.s. sfnee they eorreetly considered .mieli 
a place to be ‘ defended.’ 


(2) Although undefended places fheiriseUes are etemiA. 
nevertheless military works, military or n;i\al e.stHbli^h 
ments. depots of arms or war material, workshop-, or plant 
which couhi be utili-sed for the n('ed.s of the liostih. 
army, and men-of-war in the harbour of uiidefendetl tilaces. 
may Ive tKmiharded.^ rule. },oHe^er. the eommandm 

l"•^n'•=«^dnv‘nt of those uorks ships 
and the hke give warning to the Imal authorities so that 
they may themselves de.stroy them. 0,dv if, for military 
ivasons. immediate action is necessary, and no .Jelay can 
be allowed to the enemy, mas bombardment resortfal to 
without previo. t warning, the romm.mder being eoin^dled 

* A 




Mint Hj, lijfhffpuwr h llr^ 


*Th« Frpnrh (^mrt of » I ^ JifthihnHv In lit- 

m HHS, A formpr com Wfirlt. 2. w pbnfi w*iut*h 

roander of a (it-rman msn »f-w,tr »ho rt, 

WM charged with bavnw ‘T »nn‘ ; in rr {Hm* 

}ighth<4Ujie by 


(l»T p. J32. 
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t() take all due meaMures in tinier that the undefended place 
itself may nutTer as little harm a.s jx^KHihle (Article 2)> 

(3) In <'a.se undefended pltujes do not comply witii legiti- 
mate n quirtitionH,^ they may lie boraharde^d. 

(1) III case of Ixiinbardinents, all ru^cessary must 

Ih‘ taken tcj span^ huiklings devoted to public worship^ art, 
rt(‘U*nee, or idiaritable purpf)<;i\< : liistoriea! monuments ; 
hospitals, and places when* tlu* si<‘k or woundetl are col- 
Iceted, pnnidixl they are not at the tinu* used for iniJilarv 
purposes. To enaliU* the attacking' fona* to carry out this 
articlt*. the pn\ ileged buildings, numunients, anrl plaees 
nuisl be in<lii'at4*<l by visible signs. eoiHisiing of larg(* stiff 
ristangular j)aia'K, di\id<*d diagonally into tuo coloured 
truingular portions, tin* up(>i*r jH>rtion bl«uk. llu* lower 
portion white (Artie*e 5) Tnless military exigencies render 
it imjiossilrle. the coumutnih r of an allaeking naval force 
niiist, bidore eommtuuing tin* bombardment, do all in his 
povsfT to warn the .tutlioniu*'' ^Article b) 

(o) ‘Tbe giving o\er to pillige <u a t<»\\n or place, even 
ufien taken by <issault. n forludckn (Article 7). 

Ihiring lilt' First War the Hague ( on\ ention was 

not, ru‘ may not huM* i>een, in sliict hivs bimling since not all 
th(' belligerents were jianies to it. Houev<*r tin*- may fhe* 
Herman bombanlinent'' of Searborough. Hartlepiol, Whitby, 
\Vint<'havf*n and other Knglish coast towns ignoreil the 
-spirit ‘‘ of the ( ouvention, h»r tliese raids liad no military 

Sr<‘ aUctN J 'Jt- n^tlrvnH n\i>,siiitg iho 

* Ths lirHt in whuh lh< rnt» *» unU »'i\ :h« .HKi 

>^< 0 ’ iTi rr4Vliv< »"fnrr»-i ,i menUn sf inaiViUnaN 

'Jnring tie* TxnohrtljAn U af On anvi Thr 

i *^hrnar\ tV*. UHg, AUimrftl Hi. T »rlv»Hh(.ev** 0 'rnrnt 

On' MnninneUer of .iu ttAln'in a Niclatmt. ( mIi- 

mn, nl <lionn, tJs’ ItirlviHh \»'ntn*n I\.. Uut. jf tho report of 

j^unliuAt .(si'Jii /W 41 rtnU a InTfioJo AHitnr.il K.ita-vrlh wins Acourair. ih*' 

tn tln’ jHirt of .iiuf pn>tr'*t vifVfr wahnot juslJln«tir»n. 

upm th<*m to *tum'u<Jor, uou»|;' Un'in * >*ur »pprt>ving ioinirtul on tint' 
ain<* oVli^ck n» a«» Thr SpMliht, Itr Tosff'r iin<f Mr f’lOW 

Hrmnna wa» ronunitiin to tho pp. s;j. m s^ Mr ra., 

Kevrrimrniw! the lohfsnUr authonle^. tin’ onunimnii rvf i\^n 

At tuns o*€'t<M'k th*' Turkish \<nn»n h\ 0;<' •'uh-vouanm of th<* 

hy to t*'a <f the ‘ oUjcctuo' for 

*orr»'ndrr, And no wpli tlml oi ‘ ‘ Sf*i ft 

r<s<*ivf»d ahsy wiw Hml at ««<! i<» irno that in the rno<lern comhtion’S 

d<^tncVHk tiHiiAxh at lin»t \ho\ of wnr the lattt-r a to 

vigofonijly Ariiwrrrfrl th<^ firp of thV r^^pftURton («re, m Another »phw, th<* 

VOX,. W. 2 k 
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purpose whftl<*v«’r. unless it is & legitinnite militupy purpose 
to attempt to iVifrhteii ttiul tefroris<‘ the fivi! populati<.u of 
the enemy- -n condition which neither the fniularnental 
principlc/of the law of war (see hohnv. nor con 

sulerafions of Jiiiinatiily {kthiK to accept. 


VHl 

INTKKFKHENCK WITU SUBMAKINK TElil^'(5KAPJr 
C’ABLKS 

Moore, vii. §1176 Urr^hev, Xo. Ut.tl«Kc, it. VV l**»^*'* 

5 63. iv-.Fftuclulk §§ llHTiU. 1 Jil. 1321 rl) HuW, . § 211, n. § 723 ^ 
Pmilier^FtKUVi;. M No. 2772 N}-*, in. pp. 31 1 327 tu N»» 13s:, 

and (.We, 1672-1677 Kolm, §§ 7:>l»-763 K § ;J3. p I Wnhix, 
MUa d /oir viOrnnti^h.ti (1|H*2) Kn^rnp-r. 

i)»€ unleTjf^iAchfr 7>lt!(fr‘ijjhfnLibti tn /Cn^/jsznln: Nt Ik'I/, 

ttW -Jouhftntuu‘1, (r»<M t /ut iiliii, 

7 enti /lottomdnni ‘ ii Ul^rnf^ v/ tn i\U uthi\n*in di t !'»*»: ( \\ » hl^T>;, 

pp. 131-13H- HoIUml in 23 iKSifsi, pp. tUs 6 ,2, tin.i Ihir, N.>. lU 

— (jk)tfin in the ^uarhfly I \ pp 1 l‘»( J'lfir iti the 

Artrhit Jtir licfht, 17 pp 114 l2l Kev ta 11 U , s 

(BiOl), pp 6Sl 762 nujmh in HJi , 1<‘ pp 332 3 <7 Xnr«lon n 

the Imu' Mayutine and Hn'u\r, 32 jit»i7/, pp h'6 !si \ \6pht»vtRki tn 
Z.L, 17 (IWT), pp h*0 2ol (hAHHr. n. ^ i5 2'f*l‘J13 
^S-irupp, Wort, i. pp. 610 Knzjjin'* in H > , lit2I 11)22. [ip 27-3»l 
(‘oufiert m Anmunrr, 33 '.h (11*27), pp 170 IM l-ejnoijon, ihuL, jtp 
189-liKK See aWt the lOer^tuie qn<6ui ui**''.**. n<i 1 t, tit the n;jn 
raenrenient of § 2S6 

Unw- § 21*^* Ah thf' Intcrriatitm.il ("onvonlimi Ito tlif* IVotrotion 
tointyof of T(*lf‘<2r;tph (’iiblrs (if IssP (’\pn‘-^l\ ^tipulat(‘s 

rtnung by Artiolo 15 that imHiom of action is n^^vrwd to belli- 
Mwlrith ^crents, th,‘ question is not lio» far Im l!ij:.>reiits an- 

Sab. entitled to interfi-re with submarine t<.lcj;raph < aides, 'I’lic 
Second Hague Conference inserted in Artich- :, \ of the Hague 
Cable*. Regulations a provision that suiiinarmc cuhh>s (‘onnei'iting 
o<’CUpied enemy territory with a neutral t('nitory shpuld 
not be seized oi destroyed, and that, if a ea-se of altsdlutc 
necessity com|s;lle<l the fa-cupants to .si'ize nr di.stroy im h 
a cable, it mu.st h- reston-d after Hie eitneliision oi' lAwe 

wntrovenrif* m to the nieaniii({ of lw«l on the {f.ineption of the 
Article 34 of the Declaration ol miliUrv oltjo Un., 

London, ) 395, note), hnt that e!ii»- 

ticlty It not »b«ent from the trat « See iil«,ve. vol. i, {{ 2S«. 287. 
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aud compensation, paid. But there arc no rules for other 
lM>H9jble cases seunw' and <lc8truction.^ 
filling the Fuwt World War, ihe l>p|ligcronts cut, and in 
many cases divciKMl and uni'd, cables commiiiucaiing with 
enemy ternlon, and at the Petiee ('onfen'nwj at Paris 
((uestions arose as to the legalitj »)i these uctams ainl alsr» 
IS fo whether eab!<‘s behmuing to an » iiem\ <s)inptiny or an 
enein,\ State wne subjtct to the nglit ot capture of enemy 
piop<*rt\ at sea ^ In the Treat\ of Vetsailh « Oerman.N 
u-nouneed on Im half <»f In rw'H aud In i subjects all nghti> 
in anv of the cables (lure mentioned, tbouith the value of 
those that wc'ie pii\at<l\ cmin d was to be credited to tlie 
Kipintion ac fount * Hut neither this jirov isioii, nor the 
pio\isie>ns of other tieatn e ol jm n » , can be rtgaidcsl aa 
( nunc latiny an\ luh t t Inw cm a subjc < t t ill iiuitc* unsettled * 

^ Hk* In'*! art II t i ill V > ti t// r»l 

Ja IuKk it ll-s } t 

at BftiriK lt» HI 1 *<1,2 no ' * VrtH ^ 1, tiiiti Aiuif-K M 

1* I'MlJt f Uli f ut th< V lh<r»t 

rhrtiiij 1'^ \t 1» f ‘1 if t't * Sm S ) }/ hruj 

If t nut I iiti /e ijt *i ti f it*n u i/i Aid stn twu irvU (d a 

/imr M tht Inh^t ift n mh i a i \i (iuai < iauim ( oin 

at <Kf rd »n 1^11 sm ‘*1 u in 11 dill'll i tirniijf 

intiuaiff, p tt’iT ‘ ' \i in m U 11 4*/, 

Ijit it A Hr fi f H nr » fr |HJ| jp hiuuiU Jhj* 

f*riy p 114, ISO's (!>.» tl \ I l\*.M < tfst \ 22:» ^ 
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i*^auchjUe, ^ 144<^4)<1440(50| DespAgiut, Ni> 11 \ Mi ngahac, lu* 
pp. 2i>i) 345 -Lawivmt', ^ ‘2()4 Htggmh in HaiI, $ Iht>i n ^ W<3 

--4suarei, ^ 47S 4^2 tYiuhaga, 1I2<MUI uiMiuiia. j.p 3A, 327 
Holiu, §5 920 Mengnhac L^monou, i j>|i T.^U Iinwitlv |)p r)2«> 

529 -Kiiiu^ pp 190 2U2^ 299 302 -Mr^r Ih^ J hft^{.h.ijlfiihrt u* kf\ 
licker BtieucfUttny Philii, i,« tn r*f <IM10) sta*4 

La reijUnieniaiKjn df la giu rre AiM ^ lOl 1 ) IMl* njun i n ijtu trt a*^ rn o n* 
H U drotl tnUrnalional (1912^ i^paight, Antruft i« 0 tt »I9l 11 
Atrcroft and Comrnetvt in H a> (192f»j (ttUd r** '^piiiiilhJ, ^uintmio) 
Spaiglit..4tf 7»oiWrtnd OV |2 im 1 oi , 1 Ml) uImI ^juight lir, 

Garnt'r, i *291 312 Hntivh Air bimo Minnal (lo.M Moort‘. i 

Illusions, pp 182 m -Keith s Uhtaton pp m “12 1 (n tie. Trail* it 

<ir6i^a/rfen {1934}« pp 400 51^ C.anur, #•/'»/> »**■?( N pp 101 I'^l 1 < bun 
Laguerrf arn^ntte (1923) \%un. Jagwirt u* 7 it}tn< IMJll her n 

Sirupp, Hort, i pp *>4H 551 fi-gitwiit* d* In fUrrrt u*nt''inr, nptut rji 
recuetliits par A H Towannifr ^192'») and the HUin flKm* funtnun dh. 


droll atriens (1929), pp 179 fi sfrf Gtn« a) of the i oru i 4 wiJ>n of 

^ JuniiUi containing the PrupoMHi Air Uarhue K»h ‘t of 1 Ml, in i nuf 2Jol 
' nf 1924, and A J , 32 (iy3S). .Supp! . pp 1 xi Ha. kmtr, //i. \rulnthtot 
im Luftkntgsrpchl (1927; Ho\s»\ A(rial Bomhardmt nf lu i fki hUt mtu mil 
Hsgulaimn oj Uarfare (1928; Spaight hr Tnnr n*. I fK* ( it,.. , |rHi») 

La proUnlioji drs populalinrtA ri»‘i/ea loMr^ trdrrt * tUi (liMO i V 

coUertion of bj Hanuimnkp Id. Mauior tuvh fO v-- *v ,aJ, 

Sil«rt. Simone. »«n Ejsmga. an.i /ul.ln.f .\Un< l».t /.„ / t.tv.dhi^.f ,u 'r 
vfAUrrechtlHhtn Her I uftfahrt uml fits fuftLrt*'tp^ (PMO) Volk 

mami. /.„/,r«A/ (luw), pp |„: .;i', j, / /„ 

a/nrn. 

1 (1930) ^andiforri, ommaufirr, di jtuenn (1937) Nvfi Fa^<bdJ^ 

and IW m JO (JW2), pp 7SI11 /|nn^ . ’ 

^v., « (IDH), I,p. Ihtitotto m tho J„urml rf i 

Lfy^ton. Ni-w Sor, 1,5 ( tl.1.5), pp \M 1.55 \5 „,h, |,i ti„ / „„ 

mTZ’ * 1 * W “”-*'1 m Ufj n /Sin; 

19..3-1924, pp i| 33, and 192.5, pp | ^ ^ (l'»23fc ,,,, 


* For an exhau^tne and «idnihk 
«tudy of the practice during the Vm% 
Vyorld VHr aee Dr, Hpaighl’s work, 

H., 

1947) (cited aa Spaigbt, Air); anti, 

m 


for a ^hort^ r Mt*id\ of the re{;Hi0n of 
an warfare to national ^enintv, iuTi 
hrrrnjt and Cfmmrnt tn lfrfr(|U20) 

Hltfd as ^jMif^ht, < onufifn*) 
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ami ia A S (IU21), pp. 5C*M b 4 U*y in Qtdx^ Hocuiy, 7 
(Hi22). pp. 7H‘S7> anti in Joxirnal nf f *<mtpar<i{ii'^ !lrd a^r., 7 

{Uf2r)). pp. P»» HMl Mdiii^ty in Orotiuj^ 7 (1022). pp, H34»- 

tn J.i/., J7 (102:i), pp. Ii20-rt40 (\Ah\ in AJ., 10 (1025). pp. 

7^2*71.5 Sloutiiki in H.L Krii, pp. 4 k iMi, — SpiropwioM 

in ZA , 20 (1021), pp. IJHO 20.“) m Minneifttla L*Jtw 10 

{ 1025 1020). pp. 2<>7 2;it, 500 521 AV illinni’t m A ./., 23 (10210. pp. 570-5^1 
SOw'ft tn l< O’ , 37 (iPIiO), pp. 021 oriH Quindiy in Jifunud Air !mw^ 
2 4031). pp 471 Srtiniifoif!. ihui <1032). pp. 730- 775- -'Warren m 
.1../., 20 (103*0, p|‘ lOi 2o5 Kn*«« li m JriAn JUr Lvflrrrht^ 9 (1030), 

pp 20 11 m {if Lou Hfuru , 12 tlOlli, pp. 10-33 Hpaijiht ut 

/>’. V , 22 4015J, pp 15s 1<4 Nurnlk tn 30 (1015). [»p, GSO-OOT. StH' 
ul*-!) th< litM/itnti' I Util \ni I ji 107 m 


§2lt« \V!h‘Ii llo' Knst Ha^fut* ( mot m IK<.>9, Rules 

lln‘ il<strui'lnt‘ [UKssilolitJi^s of airr'nift ui^rc* tx^aniiinf^ 
tirou^o rtiu i ulutittn y^\ho^^ Sonv* small ust^ of halloon.s '\orW 
had, iiuiml. luon made in previous \\ars; but navigable 
air*vev'i?M‘h. (‘a|ublv ♦ xterisive use as engines of war, then 
for tlie fu'st time seenu'cl to be \uthin tlu* n’aeh of practical 
MMcnce. In tliis 4itin<<sphere, the i’onfenuice adopted an 
iMsy but inconclusi\t> sulution of tlo* ililUeultit's by forbid- 
ding the launching of pro]e(‘tiles or e.\phts!\es from balloons 
or air vessels toj a t<*rrn of live years. ^ Bctwefui the Fii*st 
and Iht' Scetuol Hague (NuifenuuM's there was marked 
progress in aerial invention, which led to a changt* of atti- 
tude on tin* part of nuny important States ; and though 
the (Conference of 1!M17 renewed the [injluliitioh again 
lauiK'hing (‘X[^h»sives or projtvtiles from aireraft up to xVj 
closr of the projeet<*d Third Hagm* t’onferenee, many ot 
the strongtT military Bowei'^ n fuseil To sign the dcctaraiion 
by whieh the prolnbition was prolonged Huwever, to 
Article 2.7 of tlie Hague Ui gulations, whuh prohiluts attaek 
or bombardimuit <»f towns, habitations, or buildings which 
an* not dehuahsl,- wvw added the word.s ‘ by any means 
whatever,' and thcs<‘ words were designed to eover bom 
liardment b\ aircraft. Tht* legal position of aircraft in 
war was again eonsiderx^d by the ln^titut4? of Inteniational 
Luv, at its me«‘ting at Madrid in HU I, ano the principle 
was adopt4si that ;i4'rial warfan* must not oomprist' greaU*r 

* Sim* ttljovr, §114. ^ fHH' alH^v<p, § 156. 

* Sw .-IffBiiaire. ttn . ( 19U) p. 301. 
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Hagtt« 
Rues 
of Air 
Warfare. 


danger to the ixM'son and the proi^u-ty of the pcacf'ful popu- 
lation than land or sea warfare. But the deliberations of 
the Institute eould not, of course, create International I^w ; 
and the Hague Deelaiaiion and Article 25 of the Hag\ie 
Regulations \^ere almost ‘ the only ruh^n relating to ain^raft 
in war existing at tlie outbreak of the hirst World War. Of 
these, the Declaration v\as certainly not binding, for, among 
otlw belligerents, neithrr France nor th‘i many had signed ii,^ 
and even the binding force ot Article 25 was eontroversial.^ 
Assuming that Article 25 wa^ binding, there was at any 
rate no rule to determine what constitutes a * delmided ’ 
placx^ within its meaning The Fii'^t Wt>rld Warrexealed 
both the jw)ssibilitie.'' of air welfare and the essential novelty 
of the ]»robli*ms with wliidi International l.aw was con- 
fronted. 

§2146. During the Fitst W’orld W'araiieraft were widely 
U'^ed as an auxiliary arm tor both land and naval optuahons 
for the purfiosCs of obseivation aiul dina t ujion tosips 

and ships. As the war progressed, its U’-e wa-s e\l<*nd(‘d to 
cover operations outside the actual the.ilre of war It 
w'iis resorted to in this eonnecthui by ()e(!i;rererils on btith 


hides not only >vjth tlM‘ object of attaiLmg and dt^stMjymg 
miHtary objectives profwT, but also as a meanure dinateil 
against the civilian jM>jmlation. In all tliene sph»‘ies ex{K*ri 
ence sluiwed the need for an agreed regulation ot this new 
weapon of warfan*. 

Wdtii the view to regulating tlie U'-e ol aireialt against the 
armed forces, th<‘ m<iritime eommeree and military ob- 
jectives of tile enemy, and to jiroti'cting the (uv ilian }>ojmta- 
tion from the ilangers (T iiuiiseiiininaie i>urnbHrdment, the 
SUtes represented at the Washington r-.ujferene<> of 11)22 


on the Limitation of Armaments'* deeidt^d oti tlie appoint- 
ment of a Fnmmission of Jurists charged wiili the taslrof 
‘ hoHWi-, ArtifU* 29 <if ou ' 


Hftgtie Regulations § ICO), 

which dcala with ih© carrying of 
dcapatchiM by bailrKins, and Aiiulc 


* § 1 U 

* (Earner, ». § 297 


63 (ftlme, J 137), which dea^si with * The llntiHh Knimn^, the TniM 
the ieiaure by an txrupymg belli. SUtmol Auicrna, France. ltalv,nnd 
of lea moycna affnd^a . . Japan, liolland nuliactiucnllv 
daim N air« k la traiwmiwnon dca InutM U) participate in the work oS 
notsmlca, aa tranaport dea pen^mnea tha Commuwioo. 
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proposing a code of Air Warfare Rules. In 1923 the Coin- 
minsion produced the [)r(>po^(‘(l code of Rules.^ Although 
these have not been ratifK^d, they are of importance as an 
authoritative atUunpt to (‘larify and formulate rnle« of hiAV 
governit»g t)u‘ tise of air(*rafl in war and they will doubtless 
prove a (‘ouvernent starting-point for any future in 
this djnH'tion. On oeeasioim governnuijts liave announced 
that they woiild act in aeeoulanee with the proviMons of 
the Hague Air Warfan* Ruh's.^ 

§ 2l4r. Th(‘ i>!iiHMpal object ot the flague Air Warfare iUiles 
Ruh‘8 was to pro[)oso a l(*gal regulatiofi of the «F'<‘hd 
problems rai*^ed by air xNarfan* 'Tie se in(‘lude the question 
of external marks and i«'lliu**rent (jualiiication of aireratt 
(Arti<‘les 2 17, 19); tlu um- of naa tidiarY or explosive 
builets (Arta h‘ \'^] djss(*rninaung piopagaiaia by aircraft 
(Artii‘le 21)^. airial (nunbardim at (.\rtK*k\s 23-2t>)^; the 
right of the be!lig(r<ijt to warn neutral aircraft otT a par- 
ticular vame and to exehide tfieni b\ toof* (Article* 30); 
treatment of <ind opeiatious .igam^t enem\ non military 
aircraft and maitral aiieraft (,\rticles !l2-3r>)*^; treatment 
of crevs^ of iuiemy nnlitaiv ainutft (Arte !e , tin* duties 
ot the bf*lhgerents t<uvanis neutral Mat<*s, and of neutral 
Stall's tiiuard'' belligerents (Artule^ 39 is)' ; and the law 
relating to Ncareh. capture, and eomh nniaiion in con- 
lU'ction with the e\<*rcise oi i!u* lights of blockade and 
contraband and tlu* prevention *4 uiuieutral serviu* (Articles 
49-1)0).^ I1ie Ruli*sdonot jueti’ud to lx- exhaustive. Article 


’ rrud 22<u of hjmI i ./ . 

l~ {lleili). , j))* 2lo‘e»»U. uni 

.12 I IMS), t^ujrpi , pp iriaiHuiua 
ing tho (V>miiuA^iuir» i^^UiUnrut < n 
llip Huloi) TIu* KuKh wnx' int^’inlui 
Vi Itt* «uppl»*HHMU<ir} lo fhr* Aa Navi 
gtttion (’oiorriOon of nun Noml i 
§ Wa lU7r. 

• X» aSl. for utatfuno, Japan m 
IM7 m thr of the biw« 0 ]ilxs 

a|;;ainat f'hitm, Heh tenco may abo 
he made to the profKVMsi for 

the iVmirol of R^uijo (viinrh lodmU'# 
radio aelegmphy, radio tHi'phon>% and 
radio |j 0 momrtr> ) in 'lime of War, 
whlfh weft? drawn «p by the wame 
OomniMon of .luriaU i* prejmifti 


I hi I i«i» of Aif W urtan' Units, See 
the Oi'in r d Urjwnt of tnoOoinmiHMon, 
1 »mi. 2201 of |o2t, {ii^l m .1 J , 17 
(lP2;n. Snppl . pp 212 24X, and 
:I2 ilMM, Supj‘l.. pp 2 lU ami 
wo ^ riio (»eiu‘nil 

liojv^rl of iho i omrnis«ir>n roiUaum 
a nseful innuniArv of iIm exiafmf; 
oniToutKnw rt^l’Unig to Radio; ajtti 
w*t' Kotigerw in dd* 17 pp- 

HxMS t‘»ax 

» .W \n low. § 21 Id. 

* St'r aK've. § 102a. 

^ S«*f Ih'Idw, §§ 21 1<* and 214}?. 

* Stt' Moa, 5 2U/. 

^ Sta' Movf, §1 ;VA5«, 34U. 

* Swi Ixdow, {S 3SUfe. -I.Vsj, 
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62 lays clown that, ajmrt from tho Kulcs tliernsolvos and 
apart from questions which by treaty an^ subject to the 
rules of naval warfare,^ ‘aircraft irtmuiucI (‘ugaged in 
hostilities come \nuler the laws of war and neutrality 
applicable to land trimps/ 

Although the Hague Kulcs have not been ratilu'd, the 
latter provision indicates eorreetly that air wariare* while 
calling for ruh^* of its own regulating in detail tlu‘ sj)c'ei(i<' 
situations to vvhioU it gives rise, is subjeet to the general 
principles of a customary or conventional * character v\hieh 
underlie alike the law of war on land and at sea. 'Du'se 
include, for instance, in addition to humanitarian principles 
of unchallenged ap])licability, the lundaincntal ju'ohibition 
of direct attack upon non-combatants oi the principle that 
neutral territory must not be allov^ed to lH‘CiUue <i basis of 
ojK‘rations and preparations against either belligerent. 
Whenever a dejiarture from thcM' principles is alleged to be 
necessary, its cogency must pnoed by reference either 
to express agreement or to the peculiar eouditions id aerial 
warfare.^ 

Instfu^ § 214d. Thus it is probable th.it the special coiulitioMs (d 
Fortin warfare may necessitate a mixlilication of the rule'- 
limiting or prohibiting Ihe employment of eertain kinds ol 
weap<jiiH. In the later jiart of the First World War hf^lligeient 
aircraft on both sides resorted to the use, a^ against aircraft, 
of incendiary and explosive |>rojeetilcs ^shI('h, if em|»loycd 
in land warfare, would have been contrary to the iN chiratiou 
of St. Petershurg of Ihtks* and, jiossibly, to the Hague 
Declaration of 1899.^ In so far as the resort to such ueaiKins 
serves primarily the purpose of disabling (‘nemy aircraft it 
will be difficult to insist on the full application of thefse 
prohibitions to air warfare. This is .so notwithstanding tfce 
fact that the use of .such projectiles against aircraft mijiy 

* On the appliwitiun I a<limralt> the i-ourw* of of nmnfitif 

and m'intime clwtnm»« to problrmH orft<»nul war fArfiflo U2)|; 

^ air law see Knauth in Law Lffjt^lnhop, v. r>. 26, Aful its* 

Uhovr, 5 on mi^diral airrmfl. ' 

The Contention of JwJy 27, 1929, * Sn* nn thw rineition HpaiKht, Air. 

coRceTmngthejKtatmeniofPriaonm pp. »Uo KunV, pp. 19;i 

of War provider exprmly that it 196. 
appllee to all pmone belonging to the « abfive, Jill, 

armed force* of the enemy captured in » Sf‘« aUve, | ] 1 2. 
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entail upon its (Mvupunt« a depriM* of sntlering whof^<* in- 
flirfion \\i\^ bot‘fi rightly stigmatiM«‘d as inhuman,^ The Air 
Warfare llules <?f Ih2Il prosified that * tlu* use of tracer/ 
incendiary, or explosive' projt'cfihs l»y or against aircraft is 
not prohildted ’ (Article' J8) and tliat this j>ro\i.si(>n a[iplied 
e'epially to State's whieli are* aial winch are not parties to 
(he l)cclaration of St \\ tcisinirg Similarly, tiie conditions 
of v\arfarc may make it im()ractieMhl<“ to ap[)ly literally the 
rule-s ot land w.ufao' uliie h jMamit the' killing anel wounding 
of '^nedi esanhatfOitK tinl\ as are able anel willing to oiler 
n''si‘^lnM(‘e/ In tin (ennhat u is nut ptoinhiteii to (dtaek the 
enemy in an ap[)arenl!\ di’-ahlrd mar’lnne*. s((nng that he is 
not m H po-'ition te> ■'Uiumder at eliM-re^tion Neither is ki 
foilaehlen \n liie (n\ the enemy whoso machine' has crasheal 
on cm my enamel a uliu, atte^r liuMug crashed on his 
opponent gronml commit*' a Inutile act, lor instaiue, by 
jtteinptmg to bnr*n hi^ nan hin<- * <n \sho eh*Mc*nds by 
paraehnte for i pin|><we otluT than <**'i ape* iroin a disabk'd 
macliine' 

§ 21 b IVrbaps tlie most eriMal e 1 nise's m the code an* 
thoM' oirnkdmg l‘ombanlm(nt t*t whah (la* i)rimii>al are 
.1*^ follows 

AuTua.K 22 Wend bomlMnlin»nt loi the- ]airpose ol 
le'f'runsing the i w ilian po[)ulaU(ai ofde -tro} mg e*r damaging 
prnate' pro}»e*it) mjt ot nulitar\ ehaiae-ttT, or ol injuring 
imn eomliatants w prolnlntcd ’ 


’ Sp< spUlfhl, pi‘ 

\r»a niv tfiiii ^ pp }()1 10, e, T 

ni tht »lc 

qui*^inni 

’ 'lm<n Imllttn .o* pf 'vidol w.ih 
/» uf jn* ituif*' »it 1 i\ 

auOfjal p<» tn tbo t.r» r to 

fo)l»n»( thi" peh t>t tin* 1 

* vSV** lOH 

* 'Um> Uurnn*^ of thr nuti wbilf’ 

in the iut*in> nf ^ n.ditAO a»t\ 
im thf purl of th** < m«h<si iuna.in, o 
A net wht< h ft pe^utml siaic. if 

flip I Tft^th hftft oo^nirml on lO u rnti»n 
i« to prtio-nt in (h« meftn^ ni 

it» Tothoui, kovirvor, IkiuiJ 

fntithsi to it, 

‘ Ht*** f>jfxiigKt, Aif* pp tI7d44 


Ih Inoun W ,ir lU'piUtioim of llhas 
pnoHti tlivi a o f'krhphioii n» hre on 
»tl*jp'» r* « Kul I'o iiUx^rv of t'OPtov fort <-si 
1 I onaiinn.li whoH inatlinu hiis ctoiie 
to lifo f (\rtitlr Ho urn, I'Ut that 
[M tloMPotliMg r!\ ]\\rAi m«v 
in t.pf! i.pnjj ' \r’,uK Hs). On kiUmg 
tppinnth (it oiatnji'ft de- 

‘‘lepdirg 'o pinvhuio Maiitfl in 
U o fM . t pp isum Cln 

jur.o hatt a« an junirnnient of 
tu-i« I'vKH'l ^O'f , I 
pp sn s-1 Arti ArOcle 2e of 
lh»* Ktgue \jr Warfare Hal^a >%h»oh 
pusMtit*. ili'it afnr an arriTaft ha* 
IjtM'ji llu‘ (>t Mtpftutji whp|> 

AM^niptinc to wajx* l>> nnvim ol a 
pftfftt liuti* tnn^^t not bo ftlUrkist in tho 
vooroo of thoir ci«^ont 


Aonai 

lioDihard* 

mont. 
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Article 23.- -‘Aerial bombardment for tl»o purpose of 
enforcing compliance Avith requisitions in kind or payment 
of contributions in nmney is prohibited.’ 

Article 24.— ‘ (1) Aerial bombardment is legitimate only 
when dirt'cted at a inilitaiy objective— that is to say, an 
object of which the destruction or injury would constitute 
a di.stiuct niilitaiy advantage to the belligert*nt. 

‘ (2) Such boiabardraent is legitimate only when direeleil 
exclusively at the following objectives : military fori’cs . 
military works ; military establishment.s or depots ; factories 
constituting inqKirtant and well-known centns engaged in 
the manufacture of arms, ammunition, or <listnwtively 
military supplies ; lines of comranrucation or transportation 
u.sed for military purposes. 

‘ (3) The bombardnu'nt of cities, towns. \ illages. dwellings, 
or buildings not in the immediate neighbourhootl ol the 
operations of land forces is prohibited In eiises where the 
objectives .specified in paragraph (2) an* so sitnaU'd that 
they cannot Ije bomhardeil witliout the indiserinmiate 
bombardment of the civilian pojml.ition. the auer.ift must 
abstain from bombardment. 

‘«(4) In the immediate neighbourhood of the oja ratioiis 
of land forc(*s, the bombardment of cites, tdwiH. \illages, 
dwellings, or buildings is legitimate j>rovided that there 
exists a reasonable presumption that the rnilitaiy eoneen 
tration is sufficiently imjaaiant to justify stidi bombanl 
ment, having regard to the rl.inger thus caused to the 
civilian population. 

‘ (6) A belligerent State is liable to p;iy cmnjx'n.sation for 
injuries to jierson or to projK-rty taused by the violation 
by any of its ofiieers or forces of the proMMorw of thfe 
article.’ 

It should be i otod that these clauses di.s< ard thl* 
obsolete and unworkable test of liability t(» bomhardment 
which rests on the distinction between ‘defended’ and 
‘undefended’ places,* and are in.sj)ired mainly by the 
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doctrine that bombardment should be confined to miliUry 
objectivcB,^ 

In IlWH. following upon the operations of (Icrman and 
Italian air forces in Spain in the (course of the eivil war in 
that country and of siinihir Japanese aetion iit China* the 
British IVime Ministtu’ niado a statement in the House of 
(\^niinons eoiu’erning the legal position with regard to 
bombing from tiie air. In iUv fust instanre, la* de'-criU'cl 
asanundoubt('d vinhilionof lnt<‘rnational Law any (hJils^rate 
attaek u]>on tlie civilian population. S^H*on(ll\ , lie diM'lared 
that ‘ targr't‘«i whiih an* ainaal at fiom the air miiM i>r* 
legitimate ]nililar\ otde(liv(‘.'i and must la* tr^pable oi 
ideiititieafion ' Thiidly, lie staled, ‘ n'a.^r>nable (are must 
be faktni in atta(kine lh(>e military obj(M'ti\(‘s .so that liy 
( aiel(*s.sne>.s a eixilian popnlation in the lu^ijililKmihood is 
i,<‘t boiulKd In ilif .same \ ear the Assembly «>f the laaigue 
oi Nations adopieil unaminousl) a ieM»lution sul^mitted by 
T)a* Biitisli (h'iegation and iormulating the threi* principles 
as slat* d abo\ ( 

§LMItu. In the K(s<>liition adopted l»y the CJenera! Ai-nal 
t'ofnmission of tla* Hisannaiuent Conltrence in Julv 1M2, 
and regisienng tlie agieed eonehisiun.i nl the first phase of Non. 
the t ont'eieuee. it was bud down tlial 'air attack agaftist 
tlu* ei\ihan pop\ilatn»n sljall bt* absohitely prohibited,'® 

* pp *J12 in#;( nf an t*neruN a\i! ai!<r«ift, that 

tliM Ihitiibaniau la ♦ »»»• nm. r thf‘ of the boHilHie^ 

Am* It* IV) reUtfw t*' the* tiu*\ Ima the Hajrue Kulr^i 

pn>k’*’tw»ii * i * l**ii!*lni*;s o* *‘f 192^. Uut wee p 53e n »{. wSe* 

ptjhli*' uon*hip. «rt. i r Auwil ftbe th'* prtt**st ot the riutwi SUtt^ 

ftUe h^toru tiumunfau. to the (io\<Tnment. on 

honjjiUi slujiii, h<jspstftli*/ cU'. , atfct .StpioiijUT 22. in 

Annie I’li en^bli'a Suie« to v^jth fhr unnoun* ement nanie by th« 

lonea ivf pn*nvln*n r<nii»a inijxfrtunt luttcr t»f its intention to report k* 
luatonc inonamentA. Ne on tbth linb tHunbing m an<i im»aha the city of 
)e<t. m connection uah » conknunc Nankiiij^. whi*h »tntwl that it held 
held in Monaco m Febniury ItrU, ’the view that «ii> general k>ml>mg 
flCm#*!!#* U (h .W»>naVo it of an exteimoc ftreu whemn there 

dr«U ti Ui ^uertt, I iUts rejndew u Urige jK^puU^e engaged in 

nilfA muru^ Ca37). And mc peui^fnl purnuiu n» unwarmnte^i and 
ftbo^e. fi. 420, n. 3 <untmrv to pnnciph^ * law and of 

* UoH*t o/ \o|. humanity,' /itx'wwn'nfvt, i^3T. p. rtH3. 

337, coi a37 See alxo Ihujer in HJ! HA., 6 (1937^ 

* League jVv 1932. IX. «3. p 2fiH ; pp./52l 5tl, and Chretien in 40 

J932» p. 179, In August (1939), pp. 2fU-3eiV The Italian \Var 
I93H tbt* JApane»«> Foreign Oftice UeguUtionaof 193>S{aef als>v«, p. 22i^ 
atat^L m ronwH'fioii with the l?omh n. 3. provided m Artirlee 40*42 that 
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The fact that neither tins lioHolution nor tin* }fagiH> Holes 
of 1923 have become part of International l.aw need not no 
cossarily be interprt'ted as meaning that tlie imitlei is not 
governed by existing |Uineiples ot law ' 'I he ininiunit^’ ot 
non-combatants fiom direct atta< k is one id tlu* tuudumental 
rules of the rnternationul Law ot w.ir It is a rule whit'li, 
before the Second World War, ai>plie(l to waitare on land, at 
sea, and in the aii '^hI^ is lud <i i{iie'tiou oi the iipplieation, 
by analogy, to air waitaie of the luh-s obtaining in warfare 
on land and at sea • It is atpastion ol tie subjjction ot a 
particultir spheiv of war to ink's gf'iu'talii ii'i'ogni.scd to 1 m' t h<‘ 
basis of the law of wai The immunit> ot iion-eombatantH 
from dirci't attack WHS thought to be a punt ipleot this nature 
It had been roeognised as sa< h in the h w iiistann s m wliu b 
international tiibunals havi been v dk d u[H)n to (noiioutue 
on the matter* In the Kiist Woihl Wai (he ilkualitv 
exeept by wa_\ of repiisals, ol atria! bt>nibaninit nt <lin(ted 


boiiibartluKtit Ilf tutm\ olijtvti.f'i 
IB j>ermjttul ouh thv ir 

])artial dotnu nut\ uuh 

tAn ojxrrtiti* that rt * f 

centra i> jK'rnhttfd 

\nh<ntR#rf t a r»> ambit'* 
prt>sun)ptioa that ()un imIj 

prf'p'ira^itm'i t>r htippht^ s'l it 
as to U rab'irdiijf nt and 

that III no < ni»\ lii>TahiEdiut at 
rf^orf-pd to bjr t!'f> « )1<* piirp 

of pt*n di*<*nir ml {Kvpul uioim tr 

of d<*«tn \ 111 ^ or dam 1 ^ 11 ^ prup 
ert> which IS not of inilitar\ in 
porta ne'e 

' S«>e <»J. fhi'^ sniijMi, in additi .n 
to the w*>ik*t oi Spaii»ht the 

tonJ^dtalwn^ Juruhfu/^ nt tij»ht 
juri'sUv and orlnr^, at the U«iri 
ning of $ 214/j, \ ulkf’rrrrhl 

Itcher Sehutz tUr f rtf Im Prnoi en 

und Sarh*n QHjni t liW) 

(with A VvibliOgrapb )♦ lhbe\rp« m 
4b (1939, pp'b<H,?blS, !ntf^ 
natirmal Law f* lupftrf, iO 

(m9h pp 37 HO 

* [t will be noticed that in th*” 
matt^'r of iBrnibartlm^ nt the Hagm* 
(^^nrenttom adoptM diHi'rent rnles 
for the liomliBmmenc r,f itmna m 
warfare (trbere th*j law har 
adopted the teat of * delarw^ ' . 


liins* ^ I / if u)d i> il Wiirf i c 
luiicjT ?[♦ (( t f nnl/ ir\ idptt vt 
' *s i < « 'i id* pit a 4 1 I* i \ » 5 J I n 
( hi lh< M d i * I d d» s t ur 

w i I ir» sf* \tf pp 'll is 

» “ I tilt » th^ r inU < Kfi it 

rin .dt i )a 
loJT l»\ lin Ui» • o i •» r III 
Mi\» d \rbi*, >1 1 thin d i >n ti! 

h U’ I'tj- I tjs < »*» 1 

%ij* »'f ‘h } I i n ii »p| n. d tn ^ • 
^ ^rf irt lie •ii'.i.ti-n <f \itnh 2b 
of )! itr 1 * inventing Ni'k J\ ivn 

* nurv MtiiM' 111 bwi* n nn ndin>' 
bum bar in Mil s, < du kuHifhhu 
V htfrum/ diiibdn M i\ l*ni| i v 
the san ♦ Inbtind lAtd , 19>»t l9‘tti 
t asc ini 

■* N< ( ti> 7 a hr \ 

and kirmh^o>t \ icdtrod 

tu aiwKt the pnn ifdn 

f<»f tin* !ib and of 

u\ilian pojnil ihun a *»« 1 1 Id tn lie 
of o\<'r ridifjp tppfn.i<n»n In Ifoth 
lAfCCM, whi‘ h w»n M»nM'fn<d wif^i a 
<lain> f(»r d.trn»tg»s un aMonnf of the 
bombnrdnfot of Silonu i bv (roriiian 
’Mfcraft ni the Irtbnrml Mjterd 

to the iMiifth of hn^hn^f that tin* 
diTt\ of pr^viouw mdificaiiotn doliriv 
r*‘fogruMd in of land and 

nival iM'mbarctnn ntt applied h^ 
anak>g\ to bombardment from the air 
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exclusively against the civilian ]>n|)ulation for the purpose 
of terrorisation or otherwi'^e seems to have been generally 
admitted by the Ix^lligc^renlK,* -although this fact did not 
a<^tually prevent iittaeks on centres of civilian population 
in the form (dther of n prisals or of attack against military 
tfbjectivcs situated therein. 

The a|)pli(‘ation of tliis ftindamental i)rineiplc of the law 
(if war to air warfare U seriously threatened owing mainly 
t(» three factors: (a) the enlargement of tlie scope of and 
the elianges in the c‘haracter f»f modern war, with tendency 
to ohliteraU* in many resJM»et^ the di^tinetum between 
c<unbataiits and non eund>atants : {h) thf‘ rr sulting diflienliy 
of rletennining what eoiistitute*- a mihlarv olijective againsl 
wliicli direct action is admissible : and (r) the* technical 
ibfficulty, in regard to aerial bornbardnifaU. ol <‘ontining the 
rtfects of luKdile action to the luO-ndcd or professed object 
of atlaek. Thisc uf‘w problem'^ rais(*tl }iy air warfare cannot 
la* dt^eined to ha\e allVcted tfa* validity of the general 
]>rinciplc of ifuiniinitx of non eojnbvitants from direct attack. 
'J’hev arc not such a> to pro\ide a heal ju dilatation for 
otV(‘nsi\e a<'tion wluch, althouijh disguised under the cloak 
of attack u]i<»n a militarx ohjertive or as a measure of 
leprisals, is dirc<‘te<i in fact e\c!uM\ely ami ileliljerafely 
against the ci\ilian populatmn. Xon ctimbatants are not. 
under evistinu IriliTuatimuil Law, a Irtritimate military 
obj<‘ctive. On the otlicr haml, the\ d<» not enj. «y absolute 
immunity, 'rheir wdl iu»t lender military objeer- 

iv(^s immune from attack for ihe nu're nvrson that it is 
impossible ti) bombard them without imlireetly oamsing 
injury to th<» noji cmnhatants. 

The l>ur<lerdine Ix twecui t ombatants and non oombatants 
IS thus notone that can Ih' rigidly <ictermincd in advance. 
It may w<dl 1 h" that sections of the civilian population, like 
munition workers, which an* closidy identified with militarj" 
objtaTives pnijif^r, may be lesritimately cx^mwihI » air attack 
and to other Ixtlligereiit measums aiming at the ilestruction 
of tht' objectives in que^til>n.* Hut these factors, whose 

* JW J ir, p|>. I9S 206. cliMiHititiitiou af turn ci»inl?iatiinU of 

* S|)4ight in Air /.#ir 9 Ihw ivj* 

(1938), pp. 372«370, who nufSKt'i'tii the» Th^ NiuHvtsith AMMunbly of the 
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effeote are most cornproherisiie and whose limits cannot be 
fixed in advance^ do not affect the major principle of im- 
munity of non combatants Jiitcrjialional Law protects 
non-combatants from dc/iheiatc boniliardmciit fiom Ihe an 
directed primaiilv agiuiist tlicia loi the pin pose o| iristdluig 
terror or forsinnlai leasons , lecouise to ^uoh b(>iul)at<!ment 
is unlawful 

However, it is ol)VKni> tlait the cnihan popnl ituui cannot 
bo protected Irom violations and abuses ot Internatioual 
Law'' 1X1 regard to a w'oajKin tlu hunts ot whose use aie in 
practice not casj to deteimine, and who'-c potentialities, 
if unchecked by fcai of lepusaK,' aie a powt iful nidiuenu'nt 
to ruthless \iolatiun ot the law Then" i" theietore i4K>tn 
for the Yiev\ that onl\ the total abolitnui of tU uul b(nnl>ard- 
ment can piovide a suflicient saleguaid against the daugeis 
of that form of viaifaie A llesolutioti to that efle< t wa'^ 
adopted b) the (leneMl (’oiumisHiou ot the DiNaimaimni 


League adopter! m Soptvmlwr IMis 
a resolution stating that aithuiigh ih< 
bombing of civilian h 

prohibited under the geiuia! pnnr iphs 
of Internationa] and thit 

although that piohiUtion ibcs i ut 
require further re adirmatinn, it ntids 
to be madf tho subji^t of rf^ulatif ih 
specially arUpted to air warfare and 
taking uito acrouiu the hi»onii (f 
expeneme The Asseinfih formu 
iated the following pnnnplra an a 
nece«8aT> bA«*ia for anv nuhsefjuent 
regulation of the matter 

(1) The intentional lK>mbifig of 
civilian populations is illegal 

( 2 ) Objective# aimed at from the 
air muftt l)e legitimate rniliUrv 
objectives and must identihablf 

(3) Any attack on legitimate mill 
tarv objwtms must I ^ famed out in 
such a way that civilian populations 
in the neighbourhood I are nt^i bombed 
through negligence • OJJ, hpeeial 
Suppl.* 1938, No. 182, p 16 

‘ Experience has shown that in the 
absence of the restraining intiuenre of 
fear of effective repnsaUi UlJigerenU 
have not hesitated to make use of the 
ixipenonty of their air arm in a manner 
violative of tho prohibition to bom 


luini th' !\ihui p piihti u On 
aerial bonhmluujt th the 
VbvsrtiiuvM U ir « f I M; CHo mc 
Si^sUtf Wallwit. Ill / I ♦» (1 )p») 
pp "Ml Tib, Knill m A' b 1 ■) 

(111 loi pp 17^ Jl<» i\ un\ Mjrii i 
atoountl, 7 MlMs , 

pp 7 2v art 1 in I S 
1937, pp ^17 lOS , in rh< spihi»*U 
{ IV d W ar 19 lb i’l l9 M*f 1 ( ,otf in 

R(f pp »'vl Mm , Kf‘1411 

in H (* l> { 7 veil's^ pp i/i5 IbS^ 

6*^1 ihf I\« of tin ( oni 

appointed b ihf Bnlidi 
(fovfrnnmit for tbi mv^stigvfion uf 
air U>mburdnu»»t >n sj^^jn f/jfjr j 
1939 pp 2s 14 Oi aerml Mualfsni 
nient in the * ha o war b*t'V»en 
Bolivia a/td Taraguav mo iii 

RGhX 4(I93>; pp J2b 233 
on aerial bombard ment, in aildijlum 
to the literature rtfernd to al>«>v*^ at 
p lib, Kohrig, /ne 
LufUinynfff { jq^K) ^ ( harjietlier. 

L Ilumnn%A(Un>n df la f/uerre |3ri 
ennf (I938f, f<api«/irdi Mirabo)^ in 
Htusta iU diritto aeromitifveo, lj&^k7, 
P|> 8 13, Thr>msrm m JunHicai /fe 
48 (I93bb pp 48 56, flutllon 
m HO DA ,7 (1^38), pp 3 O 8 417 , 
Me>er, ^hd , 8 (1939), pp, 38 67, and 
in HI (Harul 13 fl»39), pp 
137. 
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in July 1932,^ and various (iovemments made 
or supported projiosals in that direction.* 

§ 2l4f/>, Th<» deVidopnumKs durin^r the Second World War AeHaJ 
fully eontirnu‘d tlie view that the nmintenajjee of e<^rial 
1‘onihnrdinent ai' a reiognihed method of war and the 
oh,servain‘e of the distinction )xd\\*een (iunbutants and non- 
eonihatants tend, in tlu^ eonditions fit iie»<]ern warfare, to 
become iiTeeoiieilal>le. In n^ply to an approach by the 
Presulent of the Tnited Stales and in itiUilnuud (»f an 
aunaommt pr(‘\i(»us|v reaclied ls'twe(‘n themselves, the 
t Jo\ erninents (»f the { nited Kinir<hun and Fiance issued a 
joint Deelaiation on S<^j;temlM‘r 2, 1^31), allinninp the inten- 
tion oi their lounfrics to (ondmf hostilities vsith a firm 
(h'^^ire to spare the (‘i\ilian jsijnd.itioii Ij\ (‘ontinintr aerial 
l)ombanlnn‘nt to ‘ Oiiliiar} objcr (i\es in tlie narrou- 

(A M'lise ot the Monl.' Uu SepiemiK*! 17 (Jennany took 
note ot that l)e<lar:ition and aniumnetd li(*r intention to 
adheu' to the saijii x vuliju't to rei ijnot it y. However, 
as early kVpU‘ini/er 23, b\ onleuntf ihc indiseiiminate 
aerial honiljin^' (d Wai-«iu slie eleailv departtd Irian timt 
umhrtakin^^ She ilid so < \en jnou lonspiniouslv in the 
Hun.s( fd iier irnasmn (d Xoiuun and, in particular of 
ilollaiHl vvlam on .\Ia\ U. lai^e pait^ oi Koltenlani 

destrou'd in an atta< k unn lattd to any direct militan 
objeitivt‘. Oi H ^nuhiT thaiaUei, fhonch im a nmeh vaster 


* Tlic r<v<»irif5an«lfNl 

djat rlif' partita tv ila* prc|MJ»4^xl Oia 

whouM 

<11 UtniNii tijAl uU taan- 

lonlmrut from thr air shwll In* 

HubjrHt t<* ttw‘ ftdc pn<*i. i>f 
niraiurra t^Aliulntrd n* rfiui«*r tiin h 
Hlnihtion f‘f!wtivc. uftriH'h, the lane 
tatKui * liY namlwM ' and ‘ hv <ltar 
aelfriHOr(*’ of military am rail, i»uh- 
mmnofi r*f I'lvii am raft to M-gnUtii'ii 
and full puldirity, luut *ub)eUioii (o 
mtenifUuina! *ii|>f*rMaion of civil air 
craft not cmdtirmin^ to the gptsatiM 
limitAtionji* lyeajttue l*(v, UKti\ IX th‘l, 
m 271 ; /Ificwwn HKCJ, p. 171* 

* 'Ihua Artieli? 34 of the Hrili«b 
t^rafl I>,iaiirmament (Vunreiititm of 
vMareh HtS3, nuba^iienlly iKlopt<»<l 

a Imum tif the duK-tnwionn of *h« 


tonfenrii*', pri»\j*Kd juk follows 
‘1 h*‘ High t ontrar tu.g PartR# 
the inm|jhtc ahnhnon of bombing 
from On air for judko 

purpiffs m o'tCim outlung regions).’ 
ill HA propoMlh were nnnie for 

working out ndieinoih either for the 
nnnplete aU^htinn of military and 
naval ainraft louphnl vnth etWuve 
HU|>erviaioti of nvil AMAtion or for 
iU limitatnui in eaee of iiupcHaibiuty 
of etiMiring etb'«tive eupervwion . 
l/vipue I»f>c Tonf *> likl ; VumI 
i27P ; lyfvumenh, p, 

8<ir for the nmemlmenta and pn>- 
jMiaalu of other f love>rnnifiU#. J<ee abo 
Oiwi. -IlSii eonUinmg the Bntiah 
deelaratmn of t>olu’V on the matter^ 
AubndttiHl to the (‘onferenot* in 
Novemhc'r hiH2 
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scale^ was tlie destruction on April 1941, of the larger part 
of Belgrade, in flu* opi'ration ‘ Bunislnnrnt ' (as designated 
by the (hTJunn High (Vinmandh following upcui the refusiil 
of Yugoslavia to ally herself with (Jennany. 

Already (»n Ma\ 10. 1940, the Hiitish (JoNenunent an- 
iiounecd, with refere!U‘e to tlu* previous l)tu*lnration, that 
they reserved for themselves th<* right tct take any aetion 
whieh they eoii,-.ulercd appropriate in the ev(‘nt ot tlie ejiemy 
bombing the ei\ilian population wludher in (deal Hiitain 
or in the eotintries assisted by her. 4 he Ibitish stf'at<‘gie 
bomhing- as <Iistinguis!u‘d inun taetiea! bombing in diu^et 
'^uppcut of military or naval o]K‘iatioiis slaiteii soon alter 
It was limited at the beginning to mditai v objeetise's propei , 
with the result that frequently ain'raft unable r(^ iileiitiiv a 
specified military objectiw returne<i to tluir bast's with tlitni 
bombs. That practice was suhsetpumilN abantlo?ietl ami. 
once more following the precedent set by (iennan} by tlu* 
liombing of London and i»ther British cilit**-. in the t'on 
eluding stages of the war strategic bomlniiL" assutnul tlw' 
'^irjmplexion of ‘target-area hombing/ / c., o| destnning 
l^rgc areas containing, but }iJ>t confined t<? cenfit.s [iHf 
duction of munituins, of otht*r artu4t*< td \ilai itriporlamr 
for the o*ondu(*t of war sm h as oil. and of Muitrcs dl (‘om> 
muniration.^ It is piobalde tlial tat*tiral la)mbing on tliat 
scale wa.s the iiievitabh' coriM'-quciuc (d [hr udensification 
of anti-aircraft (lefem‘i\‘H, witli the result I hat it was no 
longer possible to adhere to exclusive t‘oneentralioi» on 
military objectives propu* It is also probable that till the' 
e^?id of the War the* ac'rial bombardim nt by rhe Allies did 
not assume the complexion cd lK)mhing tor tlie c*xc‘lusivc 
purpose of spreading terror and sliatttaing thc^ rnoiale cd 
the population at Urge dhougli this wavS the inevitable 
concomitant of >-trat<»gie target -bombing. 

* That pnnoplfl vam •iUUd hy <u^ nfiSAU^i t*» i mxIMiII, it 

l^erd CVatilionu* jo*brtiarv fj«t the wnrkuuft 

in the Hoine of Lonlw in ihr fnik^tvinir < arn < n th< ir \i4>rk ft I , 

worda : * It may well t>c . . . that a full ‘'»nr |»r»^lirnt 

theee girat Gennaii war tiidiwtn<*« can frt*iuhin(? <'an»pa»<rn ’ ■ Htmuf of 

only be paralytM^d by bringing the rvA«/^» v«ij. nia, <«l 7.Vi. 

whole hfe of the cities in which they 
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ThuH what remained uf the prntfH tiori fiffordecl by fnler- 
nutio!ia) L;iw to the eiviliun pripulatiiiti ii» the matter of 
aerial bombardment wm the primiple -^amorally aeknow- 
l(*dgecl l)Y the* Allies, though not always eapable of being 
adheml to in praetiee^-that the Ixunhingof towns or purely 
residential parts of towns uhieh wen* ru>t in any wa} 
related to the war effort of the enemy was unlawful. At 
tiu* same time abstention from sueh boinlang eiinild also be 
(‘Xplaine<l by rel<*n*nee to eonsiderathms of 4‘eonomy 
militating against eostly o]STations for the sake of a<‘hieving 
n juiiely psyeho!t»gieal eneet considerations tlie disregard 
of whi('h rendered the um- hy thninany of the fiving bomb 
and long rangi* ro< ket j)rojr< tiles * not onK unlawful but, 
in tin* judgment «d' many. aKo detrijm'iital to her f)\vn war 


effort 

Hcmevei that may Ik\ tla* practice nf th<* S<*c(aul Worhl 
War redmssi to the \amsbing poiio tht^ protccti(in of the 
(‘i\ilian |w»f)ulati‘)n from ?uTial boinhaidnnojf 1'hat practice 
tanm»t fMM*xplained soh l\ h\ reference to n^fuisais adopted 
hy the Allies against (h*i ninny, un ncr-ounl either of hei 
(Uiu piactice (»t aeiial warfare or ol the niiprei't^leuted law- 
!'*ssm*ss of her < omhit f in relatitm to the ci\ilian population in 
(H*cupi<»d terri(<u'\ It is a monf point whetluT tlu* general 
recourse to strategic target -boinhing had tlie result *)f 
endowing it with a mt'asure of legality and of alxili'^hing - -or 
«'ht»wing flu* i*bsoi(‘'-ct‘nce <»f the prim iples uiiderhiiig the 
Hague Rules ol Although tin* (-harge n( indiscriminate 

hoinbing id'the n\ ilian }>opulation was includeti in tlu* indiet- 
luent tjf the (uTinan mujoi war (Timinals Indore the Inter- 
tiational Military Trilumal at NuremlK'rg,^ no eon\ ietion was 
reeonied on that s<‘ore. 'I'liat fact need md neeessiirily Im* 
interpreted as indiealing that in (he vitw of the Trihunai 
'*n<*h bombing was n<u illegal. It is ecunpi^tible with the 
explanation that the Triluinal deelined to hold the neeuseil 
criminally res]w>nsible for a metluHl of warfme whith. 


’ ii fWrnj^noii of ‘ V t ' 

»ntl ' V L! ‘ s'pMliia. le 

r ami H'lar (Ilm ♦Mi,, OUT) 

pp. 'iti‘2n. Ana' iM, pp. -XVl 
*Hl, for an ainmhiAtmit Account «ml 

VOL. n. 2 L 


a»>ruHMou ui iicfiat iMvintnng in the 
Sevoiui Worhi .if. 

* Si'e l5«ao\v, § J,»7. 
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whofchor by way of wprifwils or othorwi»^S Wiis .subsocjuoutly 
followed by thoir opponentrt on a very exteiwivo Hoalc^ 
While such a Imm'^ of (exculpation is oon(ro\H>mU it leaves 
optni the posMlulily for the view which is Ixelievtsl to he 
the accurate vk^w that indisrTirninafe slrati^/Kne target- 
bombing uiilav>ful w'hen pidged by tlu* establjNlasl stand 
ards of the tradituaial distinction between (‘onibalants and 
non eombatant'^ Howe\er, although tlu' inherent t('nd(‘n(*v 
to sinh un!awfulneN> i^ latent in all aerial Ixunhing, in 
principle the latter still makes [Mi'^ible (oinphaiui' with thi* 
basie rules of warfare as undeistood at liMst prior to th<> 
Second World War. As has been suggested abo\c‘ it 
doubtful wliethei .such po'^Ntbihts js hdt ojH'U with n*gard 
to atomic warfare* - 

Attack ei) ''hde the [uinciple ol irnmunitv ot non roni 

Enemy batants from direct attack iindoubtedl} ipj^lies in lelation 

Aircraft. <dxil aircraft, the daiujm* of siupiiM* on the part oi ap 
parently inoffensive civil ancr<itl wdl jirohablv irnposi* u]Hm 
the latter sjKHual restiMints as the priM* ol iininnmiy 
Article Vi of the Hague Hiiks lavs down tint belligerent 
non-militarj' aircraft are liable to be bred u[Mm imle'^'- 
they make the nearest availabli* landing on tin* approach 
of^nemy nulit«iry aircraft Article* U provah-s that sm h 
aircraft are liable to hv tinsl upon d tla y H\ i 1 1 within (he* 
junMliction of liie enemv, oi iJj in the unnu^dute vn*mil} 
thereof and outMdi* the jurisdiction ot tlimi own state, or 
(3) in the immediate vicimtv of the militaiv opiuatmns ot 
the enemy by land or sea ' ^ ^diligatnmN of eaiitum 


* p 411.1 n 1 

* tSw Hb»/ve, ^ 1 16<^t Ah th# nlomu 
ueapem tan bt> Uunch^tl in t onlv fr mu 
th^ air. bill atno by I iml or t»v ^<*4 it 
IS there treatni in roni.tKljon with thf 
limitannii of tht \w a font i?enerAll> 

^ For a mlin^ui ol the«i lliile'* 
hjiwight, .hr, p 4a't c HmbU Arutb 
33 mclaaes the ca'ie of mviI am raft 
(Inrei^arding the Wligerentn oidern 
or mgnaW The Japino<e Oo^ern 
ment »i>parentH rehed on the re 
lerant liagtie artirlc^ in omnidKin 
with the finag b} dapaneiai aiifTAft 
on an air liner belonging the < hina 
Xationai Ariatiftn Corp^irahon on 


V I I’VlS 10 ih* M oiA> il fh< 

> bijmr,? hoMtiliiKH Kmrtieo 
ol thi ^unipitUH (m Ivoljug three 
Moriu'ii and I wo ihildr^io thfir 
Wlnh tlier» murnt hiue 
*'4>nie ill Ml lor thi linng ^ n 

b\ thf finiierniljlenl 

the liner hul uo «>uriteC(Hi the 
vninifv of fniut operalionn atid tl 
no pM\rmH noin* h'wl littn giv^i ti* 
Ihi* lapurt* M' (iufhoutj»*H of thw time 
of dopvrtuM" ind the intended course' 
ol the tii liner, there u m right Iv 
pointe<l out b\ spnifjijt in H V.. in 
p IJ4 no juvtdifatKMk h>f 
bring at the Imer after it had hi*en 
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on the piirt- of enemy oivil aircraft do not appear to be 
exe<'»Hive st^eing that it ih generally agreed that in the 
inti^rest of hi8 «(»curity and of the suece^s of hk operations 
th(‘ belligerent may impose far-reauhing Restrictions u{>on 
the movemeuis of neutral aircraft over both land and sea.^ 

§2I4j;. The prohibition of direct attack upon non* Airmft 
eombatants uliieh un(lerli(‘8 the law relatnig to the 
Iff the civilian populuti(ui on land and in civil aircraft Merchi^ni 
applitvs with even greater eogen(*v to bombardment 
eiunny mendiant*ve''sel^i. While witli regard to civilians 
on land there exlst^ the nndimbted ddlkulty of reconciling 
their immunity with the right to attack military objectives, 
and while in the rase of civil aircraft the element of ruse 
and surprise (mH* f(^r spfa-iat precautionary ruk\s no such 
cornplicatKOH ari-' in tli<‘ eu'-e (>f enemy nien'huntmtn. 

The fact that tlte merchant 'Ves^;**! aimed for the purj'Kises 
of ilefence does not alter the legal situation I'his is so on 
the ground that the reasons which, in relation to w'^uhmarine.*-, 
hate been acldma’fl ius e\Uiiding the ai'(|uisition of belli- 
gerent statU'^ by d(‘fensivi‘l\ armed merchant vesvt ln 2 apjily 
with sjM'eial vigour m their relation to emuny aircraft. 

For m the ea>se of aircnifi, the exercise of the normal rights 
of visit, search, and capture which rigid i> said id Iw? 
jei»})ardised or r<*n<lorcd nugatory by the kict of the defeiLsiv-' 
armament of tlie nieichantinan is even less capable of 
aeconiplisliment consistently with the aecepKsl rules of Inter- 
mUioiuil l.*aw tluui lu the cast* <»{ Mibmannes. Although it is 
theondieally possible for aircraft to eomlmd both usil and 
search anti although Hnut* are instances of thet'xereiscot these 
rights by ainuaft,^ the surrountling diftic ulties are bueli a^ to 
render the practical eflectiveiu'ss of tliese nghtv^ neghgilile.'* 

forctsi ilottn or it ha<i tswmc re TTJl TT."* Tor the UoscDption of 
cWr that It MiHii ilomi. For cm) air trnrwfK»rt ^hiring the 

an arroiml of a ta^rman atUrk vif>on Wi^rlil War »«• tin* i.fluial jwmphkt, 
a Hrjtnh air Imcf ovf^r Ua} »»! ‘MrrvhaiU Ainntn/ H.MSa),, 

UiHoay m HH3 SpaiglU, le* ejs * aboTe, j 

anii the .itatmnent \\\ tb<’ * Spaight, .4ir, pp. 4S141U ; 

fioiin*? nf (Vimmofia oa tl. //ororif AWforrA p. 782. 

vol. MK Rvk (ihfi. m * in V.. IT (IW). pp, 

ST 44, ami in llttyife Hmittl, 83 

1 Kftif Hague Alt Hnlra. ArlU'io* 30, (1^38} ( 1 .), pp. 872-881, See aI*o 

35, 60, and fib Ami sws* v^paight, Au, Kichmond, S«a /'okw %n «Ae 

pp. 401400; Hansard (ll>34). pp. U3118, and /for. 
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Such part as aircraft may legitimately play in the war upon 
enemy commerce is probably that «)f an auxiliary arm ol tin* 
naval forces pn^jwr. 

During the First World War attacks b\ aircraft ufiou 
shipping, although not infr«‘ijuent. did not ('(Uistitnte a 
prominent feature of the Avar. The Spanish t’ivil War oi 
1936-1930 i-evealed the jH>tentialitics of this aspet of air 
AA'arfare, and the .supplementary N\on .\grc<>nu*nt of Sept- 
ember 17, 1937,' declared that the principle, s uiuierlying 
the provi.sions of the liondori Treaty ot 1939 and of the 
Protocol of 1936 relating to submarines ■ .supplied an adc 
quate legal basis tor .>umiuarv repression of >imilar attacks 
by aircraft. Several months attor thcoutbr<‘ak of the Second 
World War GcnnaiiA procccrlcd to ro.sort on a AA'ide scal«- to 
iudiscriminate attacks by aircraft upon nuTcbant .sliijiping, 
including fishing craft and light ■'hip'' * In the attack on the 
Domain, a ship of tlie British Indian line, in .March 1949. one 
hundrcsl passengers and memiiers of the cu'aa wen* killed. 
Such <lej»re<latioiH when directed against uncoiuoycil vessels 
not fonning part of the naval forces of tin* l«‘llig«*n*nt must 
be regarded as constituting a llagrant violation of inter- 
national liHAV 

Civil enemy aircraft, and the gisals carried therein, 
Aiimft are liable to capture according to the same principles winch 
&ptiue *PP^y capture of enemy vessels and of enemy proja-rly 
on the high seiAS. In addition to the rea.sons which have 
customarily lieen reganled as justifying the captun* of 
vessels and which apply with fwirtieular cogency to modern 

%'wrdRtsf4irch{VSA%yp,’ilH lh2 The 3nl Hf r , Pf ( pp 'Ul .’IdI h**#* 
Hague Air KuAeA (onUin no provision uUo P.ylrlfoHl »n I/, 

bearing on the matter aa the (’ommia p[> 271 ami hud*, thui , '40 

ak)n vae unable to reach agreement (1937^ pp <’»59 003 ‘I he fulian VAar 
* |l®37) Cmd. 550t), See I^uter* Uegi*lation>» of I93H provitie that the 

paeht in 50 (1930), pp 513-340. rnlrn rekting t(^ taptnrf^ Jii mantime 

and Ber/fffnition in />i(firn<iUonaf i,mr wiliAi} appl\ ahto u> the ojif'ralltma 
(IW), pp. 205-310, for ,.n affirmative of airfnrit agamst vessel# Ihey $li*o 
answer Ut the qufation whether a<ts laid doaii that the am raft munt di^wt 
of lawlesiineaa of thia nature may from viwt and itmrch ?f it \h unable to 
properly be dfwnbfxl m pyatual exerene the«e nghta in a/'<of\lA>ue 
altbmigb the pi^rsona rcapotwible for aith the nih's obtaining m aar at urn 
fliich acts are duly roiiimiew)m,*d. {Artirle# 232 and 233 (2)h 
But nee Onet in AJ,, 32 (IW), pp. * See above, J ItHn. 

253-263; Anonymoua in //. K.. 19 • In addithin, Getinan aircraft re- 

(i«38), pp. 10S-2O8 ; VVirwart in ILL, eottwl to Iwrabiag hghtbouiiMi. 
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warfan*. there iw in |•(‘ga^d to aircraft the possibility of its 
sjM'cdy couversion into niititary aircraft projwr or non- 
militnry aircraft for purpOMs closely eoimcctcd with the 
ciniduct of the war. Th<> British Prixe Act, 1939,* in ajjplying 
the law of prizi* to ain'raft ami goods earned thiTein, aa-^erts 
the full extent the right ol capture* of civil aircraft. The 
same ujiphes to the legislation of other States, like the 
Italian War Begulat ion.s of lOJjS'** or the S<*andinavian 
Neutrality Hule.s of 193s '** 

* 

^ An u :?39 hi\ b (lt*w fi f hat [vn\ at4^ 
iH Ijrthlf to . ijduip tih 
raft whui' trb fuMtimuTiia 
cr falM* t^f imf njtialit N 

^ fhu^ f»»r Krli* U* '» cf 

Nortvtvt'Uk liuiiH ^ *«♦*<* p .Mo 

M lii prolulntB tlu* arpst -"iMt 
aptun of iiBiofa.r lafkuuhl?. 

,11 tiiial t<»rntor\ It uppArt^itl'V 


tJMifv > lif‘ t V< I* IM of sii |i jf unti bv tifvl 

Airtrilt on thp suiijtH't 

U VI SOI, Ml /i 210-213 

lor an ii.sTifiJt of pr< a timers 

i^Mii 'll tip DdMish Air lint r * dun* 
whhfi Wcis Ml Ln^n’ iTul tt tlu* tim** t;f 
i 1 m tsp [» i lb‘timuk h\ (cpriTitm 
in*i shi h. tot iht" n-iilt. Mtmttl 
hi » aojutrtti » iltarMOT, 'toe 
i'tn s a|WM, \pnl 21* 



CHAFl'ER V 

NON-HOSTILE K15LATIONS OF BKlJAtiKKEN'I’S 

I 

ON NO>-HOSTlLK KEIATIONS IN OKNERAL 
BETWEEN BKIJLKSERKNTS 

Orotlua, ML c 19- -Pufmiorf, \m < T, I 2 -HvtiUr«hi»iik. fJutuiJiiwTte 
Juns pnbUrt^ \ o 1 Viitiel, ni IT I 175 Hall, } 1S9 
i 2l(V~"PhiUimorc, iii §9i~HaiIovk, u pp 345 3*<V Tavlor, | 5()K 
Uheaton, §399 Bluntachb, §079 Hedr#T, § Ml nt WdUtn 

dorff^ IV. pp 525-527 -Ulma.un, §155 Faui fuJk\ §§ 1237, 1238, 13o9 
(66)-1359 ( 71) -l>e8pagn(‘t. No 555 l^rmho! Ko»k‘re, \u. Noa. 2882 
2887 -Hivmr, n. p. 3t>0 N lu p 473 (al\o, §§24112412 Fiore. 
III. No. 1482. ami CVJ<i^ 1744 1740 Martenn. n § 127 IxMigoct. 
§§ 134-135 — Mengiihar, in'* pp 35S 3t)<^ Fillet, pp 35*7 .V)0 (lemnm, 
pp. 335. 330 — Hyile, n. § 03H HulUml, /.erfwre?, pp 307, 371 
hrauch, p 38 ~ l^nd Warfar*. J§ 221 223 Eri.amjel wnt'tvUon^ on/t 
ki%res dans la guerre mnUnentnle (19<I4) 7IunH4o m ihhjm Hnurd 77 
( 1949)1 » ; 1>P- *'• 103 

fidu *§ 215 Although th? <»utl)n‘ak of war States as 

^7 ^ brings non-hftetile intereourse to an eiwl, neeessit> 

unanda. of cifcuniatances, convenii>nee, huniamty. ami oth<‘r factors 
may call some kimis of ii<m ho.tile relations of In'lligeients 
into existence. It is a uni\ei’sally recognised prineiple of 
International I.;aw that when* siieh relations hiIm'. iielli- 
gerents must carry them out in gmal faitli Fi</e.s iluim 
hwH servfinda is a rule which \\»« adhered to in antiijuity, 
when no International Iaiw in tlie nuHleni sense of the term 
existeil. But it had then a religious and moral sanetion 
only. Since in modern times war i.s not a eonditio^ of 
anarchy and law !<‘».siies.s lictween l)elligeren(,s, but a Con- 
tention in many rcHpect-s regulated by law, it i« obvious 
that, w'hero non-hostile relations lietw^een lielljgerents occur, 
they are protected by law, /iV/c.s idatri hoMi Dfrvatui^ is. 
therefore, a principle which nowadays enjoys a legal as well 
an a moral sanction. 



§ 217] N0N-H08TILE RELATIONS OF BELLIOEKENT8 53d 
§ 216. As tlirougli the outbreak of war all diplomatic * 

» - . I .1 . . , Kindtiof 

mtercourne and otiior noudK>stue relatums come to an end, kow 
it ift obvious that non hostil(‘ rolatifuis between belJigerents 
must originate eitlier from HiHX’ial rul(‘s of Intt^riuitional 
l^aw or from H)M'eial agn^enuuits between tlH» belligerents. 

N(; 8{M'(Mal rules of Internatioiial demanding non- 
hustile relations bi'tvveen billigereuts existCMl in former 
times ; but of lal<^ a few rules f)f thi‘^ kind have arisen. 

Thus, fur instance, rcdeasf^ oii parole - of prisoners of war 
(when the law of their own eountrv authorise’^ the giving 
of parole) ereates an obligation on the ]>art of the emmiy 
not to re admit them into the ff)re(-> whih' tin* war lasts. 

To gi\e another example, by Arliele 10 f>f tlie (lenexa ('on- 
wnlion of llUli for tlu^ ameli<fration of tlic‘ eondition f*f the 
wounded and siek iti tlie armed fon'e^* in the field it is the 
duty of either belligerent to return to the (‘tnuny. thnmgh 
his prisoners of war bun‘au. all of)je<‘ts of ]>erNona) use, 
hdters, j(*ueller\\ and liio lik(‘, found on th(‘ batllefu‘ld or 
left by those who have died in lio^pital 

Xondiostih* relations may aKo originate from ^[xvial 
agreements b<‘tw('en belligerent'^ (so tailed comfmrciri hflh), 
e<melnded <*ither in time of p<Mee for the pur|>oM‘ of 
ereating eertam non lawtile reiatums in ease war bn^iks 
out, or during a war. Sueli non luKstile laTilions an^ created 
thnmgh >af(- eondnets, safeguards, flags of truec, 

earteU, snrrinder, eapitulation>. and aimiMiee'-, and also 
by [HMee negtdiatioii''.* 

§217. iS^neral writers^ •'{H'ak of the <Teati<m td' non- bimicM 
hostde relations betwtNtm lH‘ll!gen*nts l>y limit<‘d or gtuu'ral 
heenees to traile grants d b\ a Udligerent to enemy subjec ts. 

It has IxHm explaniHl above that U i‘- b»r Municipal l-aw 

C Oiftt '*11 lOffW I'^msi'nnou nf iMla .m 

ua<»rt'«Mirw rMiuei* tf» <*» uni 4newro'tvMl rn«*un»i ts uf 
hkI ; ,liiU imliKs i uiu-i lui-v tt mo. 

rouiim»ma) nt‘Verlh<’}rMii goon thToMgh * Ss* $ 267. 

th« U^gAtioio of nfMUnU n<»xo'r'* H\ for hiMhuu . lUll, §106, 

llim aa^ii 5 ft groat nunil>rr of arrangp Hftilr* k. ii j>p T* I HsH , 

ue*nf^ Mrm’ <iwnn*? tho § 2H ; M«niin»g, j> laS; 

WorUi War b<'t\o‘rn the All**^ au<f \Nho*toiw §§ Horr, 

thr Ofm4raM‘owe«», in. No, lolHi ; nrndicr KihW<\ ih 

* 8eeft!mvft,§ 120. No. 2Mr. 

* i'KHs ArUtbt 10 <»f thi^ * § 1^1. 
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to dotefittinc whether or not tlinuigh the outbr(*ak of wur 
all trade and the like is proluhited Ix^tweea the subjects ui 
belligei‘ents» If the MunicifKiI liiuv (d one or both bolligerentM 
does contain such a prohibition, it is oi course uitliiu hi»M or 
their discretion to grant exceptional iicenct*s to trade fo 
their ow n or the other btdligerent's subjects, and such liceiu^es 
naturally include certain privileges. Thus, for inslaiu’e, if 
a btdligerent allows enemy subjects to tnule with his own 
subjects, eiieiny merx^hantmen engaged in such trade arc 
exempt from capture and appropr^ition by him.^ 


11 


PASSPORTS, SAFE-rOXl>rCTS, SAKKUTARDS 


Grotiu«,ni,c.2l,§^ 14 22 4"att«*l.m §§ 2tJo 277 IWI, iar> 

§ 213— Phtllunore, au §§%102 Hmbc), p UKl. ?> t>S Haliuk, n 
pp 3.XS 3111 Tsjlur, §f#ll Whentoii, § lOs M<>ort% ui I15S 

hli, d7o 67 h § 142 mi Holty tul^rff, iv pp 525 

521) L'llmann, § 183-- Fauthdlf', ^ 1205 1217 l)<‘<<p\,{n< t. Noh f>5S5bl 
— Pratljcr F<xK're, vii. 2HH4. 2032 21)3H Nsh. n» pp 177 47S 
i'alvo, IV. §J 2413 24iH Fi^re, j« No 1100, fiml f N«>s j <«>5 1772 
142 144- \Unjniha<% )ii* pp 3H4 3Si> PilOt. pp :150 
dlolin, fi 405 Hy)W, n. 040 1)42 Krwj^hraHch, p. 41 Hulland. 
ir«r^ l(U Land Uaf/urf, 32*) 337. 

§ 218. One belhgerent on o<‘(*a^lorH arranges that pass- 
ports and safe-condu<‘ts shall Im* given to (’ertain subjeids 
of anotlier. A passjwl is a wiitten jM^unission gi\en li\ a 
belligerent to enemy subjects oi otlaus, allowing them tt> 
travel within his territory, or enemy tenitor\ oecujned In 


* See below. § 224. ‘Lirencfa to 
tnwie ' are now mainly a matter of 
hiaton^^al mtercet 'Fhey may Ije 
gnntefi by a Mligerent either t*> 
h)fl awn aabjerU (7’A< J/an- 

anne (1810) Edwarda, 34H). or to 
enemy itubje<t« {Tk Arison (1815) 
1 Dod. 480; t uparxcha v 
(1811) 13 EmI 332, FUiuU v. ^r<M 
(1814) 5 Taunt. 874), or U* neutral 
attbjert*! (Th Dankbmrk^il (1812) I 
06d« 183 ; and nee Hall, { mi For 
eaaea dnnn^ the First \V orld ar tiee 

SaU^ ei F%1^ v. U,M, Procuralnr- 


(Untnd \V IM. 3 U ami 

VVV .371, rhf HitinifPf 1JH221. 
1 AC 117 , 3 K and (M’V. }0H , 

iiahthd nj Emtrtp*tn^ Lf‘^i$lah’fn 
(1014), pp 'JM 3S3 , Mf'X lit, |>P 
H2 niO ,\h to the of !(i<tinn 

m Kni^li'^h courta oonh rn'd bv a 
hn’tio to trade w alMiup, J lOlf) (n ) 
A** to the idlert of iKenoea to trade 
ffrantc^l by a U’lhi;;rr«*ut t<i Im 4 osn 
'^uhje(t«i rxmim^ the ratiluatioft of a 
♦ n*aty of pome H<»fkett irti 
QuarUtrltf 3l> (tti23), pp, 81)417, 
and Kotztm v. Tifsn [lb20J, 2 K.B, tS9, 
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him. A aafe-conduct iw a written permission given by a belli- 
gerent to eucray subjects or others, allowing them to pro- 
ceed to a particular phice for a defined object ; for instance, 
to a besieged town for conducting certain negotiations, or 
to enable them to return homo across the sea.^ Safe- 
conducts may also be given for ships and for goods, to 
allow them to be navigated and carrhal without molestation 
tt) a ('(‘rtain ])Iace. A s«ife-conduet giv(*n to an individual 
do(‘s not, unless it is exf)r<*sbly stag'd, cover g<x)ds w'hich 
he may carry vvith liiiu/^ 

Pfissports and safe (‘oiiducts make the grantee inviolable 
so long, and in so far, as h(‘ eompHes with the condition? 
sp(H‘ially im})i)so<l upon him, or made ne<'essary by the 
<‘ircumstane<‘s of tlu‘ sjiceial case, 'rhey arc not transferalde, 
and mav be grar^^xl (or a limited or an unlimited i>eriod ; 
in the tonner caso tlHur vjdidity eeases with the expiration 
of th(‘ jKTiod, Tlu'V may be withdrawn, not only when 
tlie grantee abuses lh<» protection, but also for military 
expediency .Monsiver, they are only a matter of Inter- 
national haw when tlie granting of th(‘m has been arranged 
bet\\(*en the bi'lligerents or their responsible commanders, 
or between belligiU'ent" or neutral Powers. If they are 
grunted by one of the lielligerents, a(*ting unilaterally aaid 
without such an arrangement, they would seem to faP 
outside the seo|H' of Intfuaiationai l.»aw’.* 

§ 2111. One iH lligerenl sometimes arranges to grant pro-is^fe* 
teetion against his forci^s to ecwtain subjects or profR^rty 
another ladligerent in the form of safeguards, of which there 
an* tw’o kinds. One camsists {>f a written order, given to an 

^ Thus during lliu Kir^t W Of la \\ iir, of (hem were sunk by (iernmn sub- 
in llUr> Dr. DuiuIm, tli-' n-tum,; Auh nurines ■ see Garner, j. §§ 328-330. 

Irian amhH‘»sador, and jn liU7 t'ouiit .Sre ah<ne. § lSa{n.). 

Bernstorlf, the retiring G»*riuan am ’ Tluih when in UUo, during the 
hawadof, to the Vnited Stales Tu>t W orld U ar, t^apknn von Capon, 
rtvoived safe conducts for retnnuuK mihUry altiuhe to the (!mnan Fm* 
huiim on neutral \es.sols eallinfi; at hassy at \\ Hvurtxi a safe- 

Ibilish ports : sp** vol, i, § 3JH. oonduot from Grreat Rntam to return 

* See 7’Ae fiatori (10331 F. 22: home, lua luggage can searched at 
fl!)3t] A.r. 91. The term 'safe Falmouth, and imjKxtant }>aptir8, 
conduc t ’ waa also n])plu^i during the tlirowing light upn his eonspirariea 
First World War to the autbonsation« in the rniteii SUiitvs. were «ewed. 
granted by the German (lovernment * This diatinction would seem to 
tA> ohsrfenHl by ihe Helgian bo ncHcssary, although it is not 

Relief Mission, in spite of which many generally made. 
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6xudiuy subject or left with onetny property, addressed to 
the conamauder of armed forces of the grantor, and charging 
him with the protection of the individual or the pro[)erty. 
Thereby he or it l>ocome8 inviolable. 'Fhe other kind of 
safeguard is given by detailing one or nioir noldiers to 
ftcoompany enemy subjects, or to guai'd the Hpt)t wliere 
certain enemy projXTty is, for the purpose of prot(‘(‘(ion. 
Soldiers on this dutj are invhdable on tJie part of the other 
belligerent ; they must neither bo attacked Jior made 
prisoners, and they must, on falling into the hands of the 
enemy, be fed, well kept, and eventually safely wmt l)a<’k 
to their corps. Srdeguards, like passports and safc-conduetN, 
are only a matter of Interrutional !>au wlieii the granting 
of them has been arranged by the Ix^lligerents, or when tliev 
fall under the provision.^ of the (ieneva (’onv(*ntion for tlie 
amelioration of the condition of sick and wounded.^ 


Ill 

FJMiS OF TKUCE 

OraUus, iii. c. 24, §5- § 19<> § 211 u p> 91 

Hemhey, Xo. 3St Muon\ vti § iloT Pliilhnu»n\ ui ^ ll.> HallKk, u. 
pp. 3ti9-370 Tajlur, §510 Biuniw hi), jijGSltJHl §141 

Lutnler m HoUzmdorjf, iv pp. 421 423 Ulmaiin, § ISO FaiirhilK 
§§ 1239-1245- Xo« 556..>57 PrarlicT Fixh*n% \)i Nos 2927 
2931--Kivier, II. pp. 279 2H<> Nya, in pp 474 ITS ('hKo. iv §§ 2430 
2432---Fior^, in. No 137 k, ftutl OAe, Xos, liVM) 1505 ii § 127 

Ixrnguet, §§ I3t^ i3K 'M<^ngnhjw‘, iij« pp 3bl-3*19 Pilli't, pp 35X358 
Zom, pp 195 199 -Mourer, 11 §§39-10 Ik)nlwi‘ll, pp. 293, 210 Spaighl, 
Land, pp. 21(1-231 Spaight, A\t„ pp. 349 35K Holm, 4(»2 4m 
}\. §63a KnfiQsbraurh, pp, 26-29 - Holland, War, Xf>ji. H<? 91 * Und 
Warfare, §§ 224 256. 

Meftning § 220. Certain circumstances and (xmditions niajcc it 
rf'SSS ncccjtsary or convenient for the armed forcea of lH-lligt)rent!< 
to enter into negotiations for viiriotm purposj-s. Krotii tune 
immemorial a white flag has been used as a symbol by an 
armed force wishing to wgotiate with the enemy* and 
always and crcrj'where it has Iwen considered a duty of the 

' uWe, }§ 119-122. 
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enemy to respect this symbol. In land warfare the flag of 
truce IS used in the following manner.^ An individual — 
soldier or civilian*- -<?harged with the task of negotiating 
with the enemy, approticdies the latter, either carrying the 
flag him^^elf or accompanied by a flag-bearer, and often also 
by a <Irummor, a bugh^r, or a trumpettT, and an interpreter. 

In sea warfare the individual (barged with the task of 
negotiating apj)roaeh(‘H the enemy in a boat flying the white 
flag. The Hague fbgulations, Uy Articles 32 to 34, enacted 
most of th(‘ custonnu y rules of International l^aw regarding 
flags of truee without adding any new rule. These rules are 
the same for land ^^arfare as for sea \^arf‘are, although their 
validity for land warfare is now grounded on the Hague 
Kegnlations, whereas tlieir \alidity for sea warfare is still 
based on (‘ustoir »nly ^ 

§ 221. As a eonnnandtT of an armed force is not, accord- Treat- 
ing to Arti(*le 33 ot tin* Hagiu* K(galations, compelled 
receive a b<Mn‘r of a flag of truce, a flag-bearer who makes ted Flag- 
his ap}H‘araneo may at once lx* signalled to withdraw. 

«‘ven then he is inviolalfle from the time lie displays the flag 
to the end of tin* time mxessarv for withdrawal. During 
this time he ina\ neitht*r be intentionally attacked nor made 
prisoner- How'ever. an anmsl force in battle is not obliged 
to stop its military <>}M*ration> on aeeount of the apjiniar a 
of iui enemy Hag-bearer wlio has been signalled to withdraw 
Although he may not he fired upon intentionally, should he 
be wounded or killed aceulentally during tlie battle no 
responsibility or moral blame would n^st upon the belli- 
gerent eoneerned. A eommaiuler must never, except in a 
ease of reprisals, deelaro beforehand, even if only for a speci- 
fied period, that he will not reeeive a hearer of a flag cf 
truce * 

§ 222. Bearers of Hags of truce and their parties, vrheniVeat- 

admitted by the other suh'. must be granted tlie privilege 

of inviolabiiitv. They may neitlier be attat -‘d nor taken Flag- 

• ‘ * Beaters. 

^ See Hiurue K<*gulAt»aiw. Article from the discuBsions at the First 
32. Hague Conference ; see Martens. 

* As to flttgs of truce m aensl v>ar- A./f.fF,, 2nd scr,, 2n, p, 466; Land 
fwv ««« Spaight, Air. pp. S49.3r>8. Warfarr, § 234 ; Speight. Uni, pp. 

■ This becomes <put® apparent 221 223. 
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prisoners, and thej' must bo aHowc<l to return safely in due 
eowse to their own lines. But they nml not be allowed to 
acquire information about the receiving forces, and may, 
therefore, l)e blindfolded by them, c»r he conducted by 
roundabout w.-iys. or l»e prevejitetl from entering into com- 
munication with individuals other tluin those who confer 
officially with them ; and they may even be tmiqaa-arily 
prevented from returning, until a certain military oja'ration 
of which they have obtained information is cairn'd out 
Article 33 of the Hague Kegulatums sjs'eilieally enacts that 
a eommaiuler to whom a Hag of iruee is s«>nt * may take all 
steps necessary to prevent the envoy taking advantage of 
his mission to obtaiin information ’ Bearers itf Hags of tniee 
are not. however, prevented from rcp(»rting intorniatioii 
they have gained by obseivation while pasMug through (he 
enemy linos and in communicating with enemy iiulivuluab 
But they are not allowed to sketi'li m.ip- of dcleim's aiul 
positions, to gather information secretlv .nid surrcptitiouslv , 
to provoke or to (*oinrait treacherous acts, .iiid the like. It 
they do. they may Im* court-rnartialled At tides 3.'} and .tt 
of the Hague Regulations expressly en.ut that a Hag befiici 
may be temporarily detained in ease lu* abuses his mission 
for*the purj>os<‘ of obtaining mfonnation, and that he htses 
all privileges of inviolability * if it is proveil beyond doiil)t 
that he has taken advantage of his privileged jiositifm to 
provoke or toininit an act of tieaehery ' liearers of white 
flags and their party mn.st carry ' some aiithorisatuui with 
them, to show- that they are diarged w’lth the task of enter 
ing into negotiations (Article 32). oth<*rwisc they may Im> 
detained at» prisoners, .since it is his mission, and not the 
white flag itiself, which jirotects the Hag la-an'r. 'I’liis 
mission protects every one who is charged vvitJi it, whatever 
his rank and whether a civilian or a .soldit-r ; but it do^s not 
protect a deserter. A deserb'r may be iletaiiu'd, <)ourt- 
martiailed, and punished, notice l>eing given to the iirmy 
sending him of the reason of his pimi.shinent.® 

‘ Article 32 ot the Hkruc Kcgola- gerents t« enter uiUi <s>inmiinjl<iation 
tioiu coafirme this oostoniary mle mth the other See Bulhuiore 
by epeekiiig oi «n indivithml who I'eHuri, pp 2;Mi.:’t4. 

!• ‘•athonVd’ by one of the belli- • Sm tlii,)| 5 pm 
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§ 223. Different from abuses of his mission by an author- Abus® of 
ised flag-bearer is abum^ of the flag of truc(‘ itself, which may 
take one of two different forms : 

(1) Ihe force which simds an authorised flag-bearer to 
the enemy must take uj) a corresponding attitude, the ranks 
which the flag-bearer leaves being obliged to halt and to 
cease tire. It Cfuistitules an abuse of tlie flag of truce if it 
intentionally fails to do so. The ease is even worse when 
a flag-bearer is int(uitionaily sent on a f(‘igned mission in 
order that military operations may be carru^d out under 
cover of th(‘ protect inn due from the enemy to the flag- 
bearer and his party.' 

(2) A white flag is liable to be used to makn the enenty 
believe that a flag of truce is about to be stuit. although it 
is Tiot sent, s<) tliat njH'ratiuns may In* carried out under the 
protection granted ns tin* eiamy to this pndended flag of 
truee. 

Both forms of abuse are gro^s jM^rfidy. and may be met 
with reprisals, or with punishiiKun of the offenders in case 
they fall into the haiub ol tlie enemy. 


IV 

CAKTELS AND CARTEL SHIPS 

(Irotiiui. til. LU, 5 j§ 111. §§ 278-28l> Hall. § 19;i*-l>ai4ren^e, 
§ 212— 11. p OIL* I’hillmM»r»‘, iii. 111 112 -Halleck, ii. pp. 
SUl-304 ra\lor. § THMl IJliiiit.Ht hli, bSO Heftier, §112 -Lueder 


in JIoliz4 witirff, iv. pp. .'j2r» ,>2il 

' A OABP of this km*i it» relatttl in 
Halleek, Uni o<i., ii. p. S15. ‘ On 

July 12. ISS2, while the Brifi>*h fleet 
was lying off Alexandna, in support 
of the authority of the Kholne of 
Kgy'pt, and the rel>«‘b uinler Arabi 
Paiha were iRing driven to great 
itraiU* a relxd lioat, earning a 
white flag of truce* wa» iiht-ervuxl 
approaching H.M,S. Inuwiblf from 
the harbour, whereupon H.M. ahips 
Tmtrain and whuh hail 

just conimcnml Hrtng, wew' orderwi 
to auapond flm. »So aoon aa the 


rdmanu, § IS& Faiichilic, $§ 827, 

tiring tca.«ed, the boat, luatead of 
going the /niinciWt, returned to 
the harbour. A flag of truce waa 
MiuulUineously howteti by the rebels 
on the Ka.s-el-Tin foit. Thi»ti 
deceits gave the rebeld time tto leave 
the works and to retire through the 
towu, abandoning '^e forts, and 
withdrawing the whole of their 
gaiTison under the flag of truce.* 
Spaight, p. 22U, denies that 

this was a case of abuse of the white 
flag. 



Definition 
and Pur* 
pose of 
Cartels. 


Cartel 

6hipa» 
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1323(1), 1395 (6)~ne»piignot, No. 668 -I’rwiior-FodAri, vil. No*. 2832- 
2837, 2888— Ririer, ii. p. 360— Ny», iii, pp. 484-487— C«lvo, ir. }} 2419- 
2421 — Loiiguet, |j 140, 141 — Fillet, pp. 368, 366- ■ Hyde, ii. { 644 — Kriegi- 
bravdt, p. 38--HiiU»nd, War, No. 100, end Print /du>, 32-36 — Land 
Warfarr, §| 338-336— Kirohenheim in Sirnpp, H'lirt., i, pp. 624-626. 


§ 224. Cartels are conventions between belligoreuts con- 
cluded for the purpose of (wrmitting certain kinds of uon- 
hostile intercourse betwi-en them which would otherwise 
be prevented by war. Cartels may be concluded during 
peace in anticipation of war. or during a war, and they may 
provide for numerous purposes. Thus, communication by 
post, telegraph, telephone, and railway, which would other- 
wise not take place, can be arranged by cartels, as can also 
the exchange of pri.st»ners, or certain tn'atmcnt for the 
wounded, and the like. Thus, further, intercourse between 
their subjects through trade ' can, either with or without 
limits, Im' agreed upon by belligerents. All rights and 
duties originating from cartels must Iw* complied with in 
the sam<‘ manner and good faith as rights and duties arising 
from other treaties. 

§ 225. Cartel ships * an* vessels of belligerents which arc 
commissioned for the carriage by sea of exchanged j'risoneis 
from the enemy country to their own country, or for the 
carriage of official communications to and from the enemy. 
Custom ha.s sanctioned a body of rules * regarding cartel 
ships for the purpose of w'curing protection for them and 
also .securing their exclu.sive employment as a mean.'' for 
the exchange of prisoners. 


* *See above, § 217, But arrang#* 
menta for granting pAaaporta, safv- 
condueta, and safeguards * siro abovt*. 
If 218 and 2111 > are not a mailer of 
cartels. 

* Sec above, § 190 

* They must n«>t do any trade, or 
carry any cargo nr despatcb<H» (The 
La Hmna (1800) 1 (\ Rob. 372; 
The Venus (1803) 4 (*, Hob. 355); 
they are, in particular, not allowed 
to carry ammunition or instruraenta 
of war, except one gun for firing 
aignalft. They must }>e furnished 
with a proper doeument declaring 
that they are commissioned as cartel 


hlups. 'J'hey are umlrr the protettuui 
of both i)clligt‘rrnt«, arui may ncMtluT 
In* 3«-r/rd nor appropiiat^J. Thv\ 
enjoy this projection, not only when 
at tuallj oarrj’ing exehangetl prisoners 
or oflkial rornmunieations, b||t also 
on their way home after such carnage 
and on their way to feteh frison- 
ers or ofl’m;*! i ommunieatiun| (The 
Dmfje (I8tK>) 3 {\ Rob, 139 1 The 
U Olmre (l>i<j4) 5 V, Hob; 192). 
They lose it at once, and may conse- 
quently Ixjsej/.H and la; approjiriHt<*<i. 
in raw* they do not comply either 
with the general rules ir«‘giirdlng 
cartel shiiM or with the special con* 
ditions tmpose<] upon them. 
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V 


CAPITULATIONS AND SIMPLE SURRENDER 

(trotiiH, iii. 0 . 2‘i, § U - VatM, iii. §§ 2^)1-204- Hail, § 194— Ijawreiice, § 2lv5 
Weritlako, ii. p. 91 -PhlllimoK^ in. 5§ 122120- HalJeok, ii. pp. 354- 
-Taylor, §§ 514-510 Whi^aton, § 405 vii. § IIOO- Bluntoohli, 

§§007*009“ llf'Oter, § 142 -Luwler in IJohztnjJorff, iv p. ,527 — Ullmann, 

§ 185 Faiichillc, §§ 1259-1207 Xo. 562- Prodier-Fcxl^r^, 

VII. Nw. 2017-2920 Rivu'r, n. pp. 301-302 Xy«, iii. pp. 487-491 “4:alvo, 
iv. §1 2460 2462 Fiorr, in. Xoh. 1495 1497, anil To*, Non. 1750-I763-- 
Marlons, li. § 127- §§ 151-154 Meri^nihac, ni“. pp. 300,373»- 

rillet, pp. 300-304 Korciwpli, p. 294 Mrurt r. ii. §§ 41 42- Holland, 

/ffWurpfl, pp. .309-370 Spai|rht, iMtid, pp. 249 259 Rolin, §5(407 410 — 

Hydp, n. §04.3 KruQAhrauch, pp 3H41- H(‘iland, HVir. No. 92- -/jflwd 
HVir/rtfp. §§ 301-325 SiluTt in (19,33) pp. 092 098 Momu-o in 

Iltifjut' 75 (1, ) j,p 277 311. 

§ 22(k raj)itnlationrt arc ( (inventions between armed Cbaractpr 
forces of iM^llij^erent's stipuKtting the terms of surrender of 
fortresses and otiier didViided places, or of men-of-war, orofCapitu- 
of troops. It is, therefon*, luwssarv to distinguish lietw'eon 
a siviple and a atiimhite^l surrender. If one or more soldiers 
lay down tludr arms and surrender, or if a fortress or a 
man of-war Hurrenders without making any tiTins whatever, 
there is no eapituUtum, for a capitulation is a convention 
sti[)ulaling s{X*cia! terms of surrender. 

( apitulations are military conventions only and excTu- 
sividy ; they must not. therefore, contain arrangements 
othiT than thoM* of a local and military character coiuern- 
ing the surrendering forces, places, or ships. If they do 
contain smdi arrangeimuits, the latter are not valid, unle's 
they are ratified hy tin' political auihoriti«'s of both belli- 
gerents.^ The surrender of a certain place or force may, 

(^f course, he arranged hy some convention containing other 
than military stipulations, but then such surrender would 
not originate from a ca[ntulation. dust as the character 
of capitulations is merely militarv, so is their purpose- th<‘ 
ahandonincnt of a hojK'h’ss struggle and of resistance which 
woidd only involve uscde.ss loss ol life on the pi ^ of a ho[)e- 

* PluUimorfN in. §123, riullimon' h»ln^elf disapprove* of tbe 

dmrussea the promiin* of Lord William attitud*^ of (irt^at Britain, and au 
Ikmlinek to (lenoa, in 1814, regard- do some foroign writers, as, for 
ing iC^ indoiwndence, ahieh was mstan.c, OeNpignet (No. 502), 
diaowmd by ib< Bnttsh Ooreniment, 



644 NON-HOSTILE RELATIONS OP BELLIGERENTS [§ 227 

lessly beset force. Therefore, whatever may be the indirect 
consequonet's of a capitulation, itis direct consequences have 
nothing to do with the war at large, but aa* local only, and 
concern tlu' surrendering force exclusively. 

Contenta § 227. Unless otherwise expressly provided, a capitulation 

of ^{kitn. jg concluded uiwler the obviou-s condition that the surretuler- 

IfttjOflt. 

ing forces become prisoners of war, and that all war material 
and other public projH^rty in their pexsaesaion, or within the 
surrendering place or ship, are surrendered in the condition 
in which they were at the time v\hen the eapituJatiun was 
signed. Nothing prevents forces fearing surrender from 
destroying their provL^ions, munitiims, arms, and other 
instruments of war which, wiieu falling into tlie hands of 
the enemy, would be useful to him. Again, nothing pre 
vents a commander, oven after iU‘gotiations regarding 
surrender liave begun, from de^troMug siu'h artic les Hut 
when once a capituhition has been sign(*d,^ such tle.sliaiction 
is no longer law'ful, and if carried <mt, ei>nstitutes |H‘rfidy, 
which may be punished by the other party as a w'ar enim'. 

But special conditions may be agn^ed upon In^tween the 
forces concerned, and they must then be faithfully adluTcd 
to by bi)th partiCvS. I'lie only rule which Article 3.) of the 
Hi^guc llegulations enacts ivgardmg capUulattons is that 
they must be in acconlance with the deruamU of nulilaiy 
honour, and, when once settleci, mint be .scrupulously 
observed. Among possible conditioiiH may hv on(‘ that the 
convention shall be valid only if within a certton jHTiod 
relief troops are not approaching, r>r one that the surrfuidt'i*- 
ing forces shall not in every resfx^ot be trcaUsl like ordinary 
prisoners of war. There are even in.stances ^ of cm pit illations 

* When, during th« Ru»«> prnjiorty, or in lim pfWHtnwion 

d&paneve War, m January that he jh to rieliver up, Ihe 

General Stoesdel, the (lominander of right to do ho ih r'tprfHHly 
Port Artimr, had fortificatioiiii blourn to han m the agrufuru^nt of (apfrula- 
up and r^iaoU «iunk, during n<^gotia> tion.' 

tiong for flurrender, ' it Worn the ® During the KranroJif^rniauHVar 
capitulation wag aignrsl, the pre«« the fh'rnianH granted thaw tinwt 
andetervedJy accagetf him r»f perfifiy. favmirahle ^'oiiditiomi to the Fulmch 
Naval War Code, Article 52, forren that iiurrendercd fi^dforl on 
enacted the right prinriple ■ ' nfkr February 15, 1871 And Hce Hikrt, 
afrwing upfm eir signing a lapitnla- cU , on the motlem tendency 
Moflf the capitulator rauat neither identify eapitulationa with armidiicea 
injure nor destroy the vfww*l«, and pndinnnariea of pc*aee. 
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which wtipulatod that the Hurronderiiig forces should leave 
the place \^itli full honours, carrying their anus and baggage 
away, and joining their own army, unmolested by lh(‘ 
enemy through whose lin(‘s they had to 

§ 22S. No rule of liiternaiional Law exists regarding theKormof 
form of capitulations, which may, therefore, be ^.amcluded 
either orally or in w’riting. But they are usually concluded oI*SimpU* 
in writing, N(‘gotiations for capitulation, from w'hichever^„*^p^ 
side they emanate, are usuall^^ sent under a flag of truce. 

On tb<^ other haml, a for<‘e whah is ready to surrender 
without sjXM-ial eojulitions (,f surrender, i,e without a 
e,q)itulati(m, can indicate tluir intention by hou'-ting a white 
Itag as a signal that they ahandfui all nsistance. TJ»e 
<|Ucstion whetluT th<‘ ( nenes rnu^t at (uici- uMse tiring and 
iicct'pt the surrender is to )m* aii'^wi red in lla* atlirmative, 
provided that he is (crtain that tlu' whit** tlag was hoisted 
by order, (u* with the antborit\, of t lie commander of the 
force. As, liowi^vei, sn<*h hoistitjg may wtdl have taken 
place without the authority of ilu’ eoinmamh'r, and may, 
(herefori‘ be disowia d b\ him. no duty (‘MsIs bit the enemy 
to c<ms 4- bis attaek until he is eonviueed that tie* white flag 
reallv indicates the intentam of the eonimaiifi^ r to surrender. 

§ 22b, I’he eom]>eten(‘e t‘> <s»uelnde ca[htulatJons is ves1edrinD)«- 
in the commanders of tht* foref*s opposing ea< li other. 
l.itir>ns enteiisl into i»\ unanthoiised sul^oKlmate ofl’a ei" < auoila* 
may, then'fon*, la* di-^owned by the eonunandcr without'* 
breach of faith. As n^gards tin* s{H'ci<il ccmditious i»f capitr- 
l.itions, it must be ]MrliculaiiA note<l tiiat tin* comiM tence 
of a eommaiulcr It) m’ant them is limited - to those the 
fulfilment of which tleixmtls entirely upon the forces under 
his (‘ommaiul Jf he grants conditions against his iu.stnu*- 
tions, or conditions the fnllilinent ol which dejx'nd.s u|x)n 
forf‘es other than his own. and upon sujH‘rior oflicers, hb' 
vSU|)j[*rior ollicer may disown tlum^ 

* iSVc Jikovr. § ISJ. to rnonn ,l.Mnary 24. lMH». .u, hetwwn 

mcrt’iiantnien lyinn ui a jK’at .ificr thr* KhmicU UoytTal Klcl)cr and 

lU ocruiiation a iiipilalnt)<»n, U*»* 'lurKi&h tirinui \uif*r, and 

» Si*o IbS. Na\a! War apprcvinl by fhe Pntish Admiral Sir 

ArtidfJ*‘^L Sulncy v^nnth. For details 

* tht) capitwlation in V'l jwviouh wliUon, § -2®. Ihe Italian 

Arinb (Martm, K,, o p* U cn War of lfl38 provide that 

VOL. n. 2 M 
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Violation § 230 That ('apitulations must be struj>tilous|y adlieied 
to I'i an old customary rate, since euiietc'd bv Aitide 35 (rf 
the Hague KtguKuums Any act oontiaiy in a oafutulatiou 
would constitute an mteiiutional delinquent ) if ordtTed b) 
a belligeient Go\eiiiment, and a uai (tune if eonuiuited 
without such tuder Such xiolation rnaj b(* met by lepu^als 
01 punishment of the offeiuh^rs as war t riunnals 

When tlieie is no capitulation but a sunplt suite ndci. 
It 13 a dutj id tile Miricndning fence to Mop in mg as seM>n 
as the white flag has lieen huistenl and tlu i nein\ is aiijno.M h 
ing to take posse^slon Those' membeis of the sui umdi ring 
foue who continue to tne hw' tlu ii ( laim to le e e'i\<' quai tt t ‘ 
and irui) therefoio 1 k' kilhti on the sj>ot Or, if taken 
prisoners, the \ may be punished as wai (iiminaK 

VI 

ARMlSTIOLJs 

(rTonu«, *11 ( 21 1 13 t 22 ui < " { 12 

Ml ^ 52 i‘ 12 (»<‘ HiiJ, ^ Luufn e ^ 20» it p Sj Onl 

liinort^ in IHi 121 HhIU C n pp Urt 10 H r4n\ N > IHh 
Mew re, m \ 3 102 lnl»r ^ iil >lt) U I < it n ^ UHMei 

Plunts( hb, IPlItu Wt2 lutdrr m \ pp 

5il '4t I linnnii ^ Ht> 1 in hill» 12ls 12 s It o n I U Tl/ 

^Dtwpagnfi N IS >f>t Pr viu r biwlt n \n \ 2SSS 2 H»> Kivnr 

tl j:p Jo2 tin Nn** lu pp CM PM ( mti i 2Ht2lll h « 

HI HH4 1 I'M 4ri I ( w/f \<is I”! t l"sj M ri i h h ^ 1^7 

Lui^pift, §^147 111 M ri^nhip ?u’ pp t" t tsl U, i* i iM » »>!" 

- Sufti^T, JSt, 3S1 6 m RoSi IP Itl (Punl^** I iS IM 

Pilkt pp JIM 3TU / >r 1 pp 2o| 2e<i Ii rflwfll pp Ml 2 M> \ftwr«*r 
It t}§il4t Larui pp 2t2 MH Spuj,li‘ Or pp iPl t >h 

(ifiK't, §^ 222 221 krvaj^brawh pp It tt H >11 in i IM/i \o <M 44 

ind f( tirti pp iTI i7t /hi I II irj ird 2)4 tlxi \f m 7 (inn 

nimo nfl di>jh irii mkr/<r < 14ti) Bi nu fi I / am t * n 

danii ktt inkrmti^ nnl*A (1417) ( lumt in ti? fiinrt M4n»i pp 

72 71,172 174 silwrtiriKCf 44^1411) pj 4^711 M iin lu Ifaju* 
75(l44ii;(u) pp 277 W 

ChMMtM §231 VrmistJtes or trud-* in the uuUi wnw of tlu 

an* all ag.wmeiitH bctwnn iM'lligcrf'iit toicc- fin a 

temiKiiarv (09<i.itK)n of hostilitu-* Tlit>\ an* m no wi|c to 

bft compared witli p«'»fc and oiigld rio( to 1 m> (.ilicd tcni 

agrfe9metit« which neiUtantialK alter intn onl^ Mubjcti to thf 

tho relative pfiuitimi of the MJi cohfirut of the Kif>p[ (Artn fe 74 (2)) 
jtmnta or which lav down the prin 

oiplea of the treaty of peace «an Ijo * H(e al>o^e, { 109, 
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porary jKMice, becauKe the condition of war reraains between 
the b(dligerents thenmelvcri, and between the belligerents 
and neutralH, on all pointn l>eyorid the more cesKation of 
h<HtilitieH,* In npite of sueh ees^'ation the right of visit and 
searoh over neutral iruTohantinen therefore remains intaot» 
as does likewise the right to capture neutral ves^^els attempt- 
ing to break a hlr)ekade and the nght to seizi* contraband 
of war. Although M armistiees are es^Titially alike in ho 
far as they consist of cessations ot liostilities. liiree different 
kinds mu.st he ilistinguishcd naincl\, (1) sU'^pcnsionw of 
arms, (2) gimeral aninsfjccs, and (3) ])artial armistices^ 

The llagne U(*gulationv deal witli aimistue^ in Artick^s 3(5 
to 41, Init \erv nieompletely, so fh<it the gajK must hi 
tilled from old tu^toniai} rules 

§ 232 es ol anus, m M)!itia«li*'tuKtion to tinnis- Suspen- 

tices u\ the narrower siui^e ot tiie teim, aie eessatioiw 
ho'^iilitus airretd upon lx tween nulitaiN or iitiVril force", 
largi' or "Ui.ill, for a \ei \ >hoit tune, <in<l legarding momonl 
aiy tuul lo<al niihtaiy ]iui|x*"e" onl\ ^Nuch pnr[MMs maj 
h»‘ <olleelion ot the wounded . iiuuaJ <d tlie dtad lugo 
nations regarding the surrender or e\aeuation of a d< fended 
place, or foi an aimistui in the narnuu j muis(‘ of the teiin , 
or to a eoinni uidei to .i"k tor and ie< ( i\e insiriietions 

fioin a sup< noi iOithoiitN,^ and ih Iik< »nii^Ik unions 


* 1 ht I'L’O, l* i77, 

1 11121? i I vr t»7. a e. ,»mi ( tn 
740. ima Niijx ‘iji- on tht 

ulu'thtr u lU, if lnn\ 
fHf ail Arniifrtiio miKlino^. niii 

in nnjHst *4 inoav phswtx 
aud tht' alxMi ^ to 

SIX' in fi lourt \m 1’ U finnd 

in Jn rr h i^rdn im i, r> /n/c if Hui 
(jnna \ la2I } ) t h 1U7 , t* irr t in Lftu 
Quarifrhf 117 \ 0*211. pp 

218 241 and 3:17%J , Hukitt in 
Ixiw Quarter! t/ I<*nfu, P* iCLM/ 
pp. 4^0-97 S^V iNo Vtr/ijl, 1.18 
138, ami StWrt, r^;» nf , pp 7(>2 704 
On NovemWr 11. loiS, the Crhi- 
dMit of thi* rmlcd iwied a 

p^'<'^AmAt^onanmnlm inj;( thoarmi^tu ^ 
ami including a ulatcuicnt that ‘the 
ttrtt* coincft Ui an end * Sec. aa 
bearing on th»« proeUinatiun, Vnitfd 
V, Htflji 25b Fetl 707 


n ii»is ipjj, 1 1 .No :m 

- All bough. IS will 1)1* fiom 
lie Mhoong viitioiiP. this distil - 
t> It iv .hohitih loo'han, it m not 
iiud» 1>\ \t i d publiCHte HolUmi, 
It ir. Nio se i\cn There )s 

i.o ailhnme of lueiiing. aixordiug 
to Hnll^h usage at h 1st. la tween 
» nm»*, ’ and arnustue,” and a 

Hi.vpei *- 101 ) of arms ’* ' Land II or* 
/^?^ ^ 250 see in jnrtieuhr note 
i <epi'. the di'-liiutioii av i;ulii« 
|a n'^iblt And se( Sihert, op. cif., pp, 
(‘4)S bb2 

* An instnulne i .mple uf a sus- 
lH*n«ion of arm** for suth puipviae# is 
furniahed bv the con>ention betwwn 
the German forvcs Ijcaieging Mfort 
and the French forooin holding this 
fortricM during the Franco (Inman 
War, fugmsi on Kebruarv IH, 1871 ; 
pet* Martens .V /? lit p. 846. 
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arms have nothing to do with political purposes, or with 
the war generally, since they are of momentary and local 
importance only.^ They concern excliusively those forecs, 
and that spot, which are the object of the auspimsion of 
arms, 'fhe Hague Kegulations do not specially nu'Ution 
sxis{>ensions of arms, since Article 37 ajx'aka of local armis- 
tices only, apparently including susiHuusions of arms among 
local armistices. 

§ 233. A general armistice is a cessation of ho.siilitw's 
wdiich, in contratlistinction to susjxujsions of arms with 
their momonlHry and local military purpo.ses, is agreed upon 
between belligerents f(»r the whole of their forces, and the 
whole region of war.^ General armistices ^ ar<‘ always con 
ventious of vital political importance affirting tlie whole 
of the war. They are as u rule, although nut lu'ceNsariK , 
concluded for a political purpose. It nuiy be that mgotia- 
tion.s of j)eaee have rij>ened so far that the end of the war is 
in sight, and that, therefore, nuHtarj ojxu'aiions H[)pear 
suixtIIuous ; or that the forces of one or mon' v)f the helh 
gerenth art* exhausted and need re^t ; or that llie belligerents 
have to face domestic (^ltticultle^, tlu* settlement of which 
is more pressing than the continuanK* ot the war ; or foi 
any other political pjirpose.^ Tims Article 2 of the gmier.il 


* For an imUnct* of aonilar mtion 

w the BrUoh of air 

attackji upfjn (German < on i 
Chrtiti I>ay in May 111 Is by 

of the Vat Iran ; there no agree 
merit Uawt'en the HiitiMh fio\<rn 
meat and (Jermanv {SK-e Spaight, Air, 
p. 

* However, for partn-nlar roawne 
umall parts of the Iveiligerent fontM 
and ainali parts of the theatre of 
war may be H|K*eial)y exMiided 

out detracting from the general 
character of thr* annjstire, providwl 
that the bulk of the forces, and the 
greater part of the region of war, 
are tneludwl. Thus, Article I of the 
general armistice at the end of the 
Franco^Oerman War of January 28, 
1871, specially exrlodecl all miUtary 
operations in the J)^j)artcroent« dii 
Tinubs, du Jura, de la ('Mtt d’Or, 
and iikewtae the siege of Belfort. 

* In the practic© of beUigerenUi 


thf* t< r.i H v>f dims’ and 

‘ g'*m'r<il arrn^tiM ’ a*-!' feuincUmcH 
not 8ullMi«'nt)v di'^ttnguixijfMl, but 
arc* inUTdmngfabb*. 'Huh, for in 
sUhu', the arriiHUu' USwten Fziince 
aiid (lermany rmnfjon^i in the pie 
jt*dnig noU' h ‘ < f>n\i*otion 

irUre I’AlbMnagt.e it l.i Fmiioe pour 
Id Su.spciHion dcs H<»’4tilttcif , 
whert'as Uir* diib-rrnt artnit*« of ihc 
(onvontion sjH'dk lorreotb of 

MX arrnjNthc, and an annex tp the 
(’onveidion ^iigunl on January 29 is 
entitled ’Annexe k la (’onv^ution 
d’Ariinu.ticc ' f Martens, N.H GV 
p. tKM). 

* Sometimes, where several $Utes 
are together aging i^sr a|[am»t 
a c<;tiinion foe, mmie of them eon- 
elude a general anniMiHV <tnd <Hhf«i 
dcfbne. Thus jti 1912, dunnj the 
Balkan War, Bulgaria, Sorbin, and 
Montonegro enlewl into an arfuistica 
with Turkey, but(jre4*<‘ee(duHO<I t*l join. 
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arniLstioe at the end ot the Franco-German War, dated 
January 28, 1871,^ oxpreK«ly declared the purpose of the 
armistice to be to enable the French Government to con- 
voke a Parliamtoitary AMsembly which might determine 
wliether the war was to be coiitinued, or what conditions 
of pea(je should be accepted. On the other hand, each of 
tlie Gentral Powers asked fcjr, and was granted, an armistice 
in the Pirst World War hecau^e it eoulrl not longer continue 
tl»o struggle, and desired pea(‘e/' 

§ 234. Partial armistices are agrefunents hir cessation of Partial 
liDstilitics \vhi(‘h are not concluded by bt'llig{*rents for their 
whole fon'C'. ami tin* whole n-gioii of war, yet do not, like 
suspensions of arms, merely serve nionnmtary and l<x:s! 
military purposes. Parti.il armistices are «;onelnded by 
belligerents tor a considerable part of tln ir forces and 
front ; tln*y are alwavs of jhkliiifal im]»oitanee affecting 
the war in geiUTal , and they an* \(‘r\ often, altliough they 
n(*ed not be, agreisl njxm for [)olitii*al jmrjio-^e.H. Article 37 
of the Hague Heguliititu) ^ ap[»arently meludes paitial arniis- 
tiees together with NUs]H‘nMon'' ot aims undei the term 
‘local’ armisthes. A [Kutial armistia* may be concluded 


* I’lnUs fli** 

asnr, a ts nrral 

{AJ , f nUin, Mipjib 

p. \vhjf U w j/i O’.uU <■!* 

SopusnlxT iJ'C I Sis Kail> in 

o\frtur<'rt o&W., p. 7Vi t" tho I . iimI 
fui an Arnuwti- \Ont K «»»'• 
oulUiill\ Oom]o(i(‘d <»fi XowsjjIm'I 

3, llUs, Ijw'ittMMi I •• 

tiu' Au«tro*li>uij:a>i}4n Snpivnic 1 mu 
lUAud and id tlu* 

Italian Suposiio t omiuand un 
Iw^Kalf oi ilu* Adiid ind .Wi»' iat*‘d 
Fnv%«*r« p, S0» A 

annifrluf ^\ih Turkey had ilr«ftd\ 
Wn mi 0< totH‘r 3U, IPls 

On Oftnimr 3 tl, IfUh. thr (imuan 
tiOvemnuiil had rwpu'«t<si th^ Pn'-t'i 
dma of the* t’luO'd Statt'i* to lak^’ 
for the restoratjun uf j>ra<e. 
and ’ in order lo avoid fiirth*'? hhuxi 
ahwl ’ it had wpU'jiOsl him ' to hririi; 
about t}io imnunJiale loirluwton of .1 
ptftnml armiiidice on land, on uatrf, 
and in the air ’ (i6»d„ p. W*)* After 


< urr«*Hj)oi,drure aiul a-Huraiwth, the* 
Crmtin m infoiuuMl (.eiiuaio *on 
Oitidu'r 2'i, nUh Cud., p. PC), that 
he* ^^a^ tJikiu^' vip with the 
ilu* <j\ii'siuMi ot lii) 

a, id <Mi NoM inhor u ii/ud., p, Wi) be 
inSCu'd htr tint ‘ M*iislu4l Foih ha’* 
hetn .oilhmsid l‘\ tin* l*o\crnnuie 
id tiu rrijt<d atid the Allnsi 

1 •o\e!Miu I to (i‘(eio* proj'i<Ml\ 
a»tmijti<l n'pn"''eiitatne> of tin* 
(uiiuttn (^uvumnt'Ut, and lo com* 
muTfirati* to I hum tonus vd .iti aimis- 
Ti. e' A JMOi'Ot t<‘otv plaue, ami 
a j:tiuT«i utmstKo iius com ludod 
iKiwien MarNlia) Torh. i ommantler* 
iiiihitf oi tlu Ailuni annK‘8, noting 
01 Ix'hidf of the AHuhI iiml A,s*o- 
t mlisl Foum, in lonjunetion \^ith 
Admoal \Vom^8s. ^d ♦he one part, 
iind the toTiuau duK. li<m of the 
iither |>art, on No\ ember 1 1, 11>18 
\iKvi , p 97) Ihul. raiX'O*, MtV, 
No. 25 (HUS), Cmd. 9212, See 
Stnipp in /..r., II (1918*19201, 
lip, 2V2 2‘^1, ami M.uiru'e, Thr 
|r»u.|Muvo/;p/nHU:i), 
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for military or naval forces only ; for cessation of luKstilitiea 
in the colonics only ; and the like. But it is always a C()n- 
(lition that a consuh'rahle part of tlu‘ forces and of the 
ixigh)!! of v\ar must be inelutlcd. and tluit the purpose is not 
only a momentary one. 

§ 230. As regards the eomjx^tenre to conelude armi.stices.^ 
a distinction is ncces.surv between sus|H'nsions of arms and 
gemnal and partial armistices. 

(1) Sinet tli<‘ character and purpose of a sUhjHmsioii of 
arms are military, local, and momentar\^ only, every com- 
mander IS su]»[H)se(i to he compt^tent tty make sm h an agree- 
ment, fintl no ratification by suiH‘rior offh^tTs or other 
authorities is requireil. Kven tommandirs of the smallest 
opposing detachments may arrange a siisptui.sum ol arms 

(2) On tht‘ otluT hand, since general armistices are of 
vital [>oIiti<*al importance, only th(‘ belligerent (hAerniiauus 
them,Nelves or tluar comnianders-in I'liief ,in' comiiettuil to 
oonclmh' them, and ratiti<‘ation, wlictluT '‘peciallN stipulatiMl 
or not, usmillv - consideied neoe^sai y. 

(3) Partial armistici's may be concluded by th(‘ com 
mandcrs-in-chief of the rcsjK*ct)V(^ forces, and Mtilieation 
k not mvessary, unless speeiaily stipulated ; the com 
rmmdcrs being re.’^ponsible to their ovvn (io\ernmenls m 
t‘aso they agree upon a partial armisti<e without being 
spticially autliorisi'd thereto. 

§ 236. Xo legal rule e.vists regarding the form of armis 
tiees, which may therefore be eonclutled either ondly or iii 
writing, Ho^\e^er, the importance of gemual and iKirtial 
armisliccvs makes it a<lvisablt‘ t<> coiulude tiiem bv signing 
written documents coniaining all items which ha\e lu*ei) 
agreed upon. Xo instance h known of a general or jwirtial 
armistice in modern times concluded otlierwise than in 
writing. But su.s[K*nsions of arms are often only prally 
coiicludcib 

^ On armintiw Ji.-i brnu^hf about nt'rs in no *u»lniiin'd f<|r rAti* 
through goiKi oOi<f‘^ jnr>diation. or fbation. Am to rahfc'fthon nm 
intcrvf'ntion on |Miirt, of thir«l ii, J fMb, who r r>Tifo«b‘rM it 
StaU^j ««?e SiU ft, ftp. nt , j»p. kM no alw> Fain hilJ^*, § 12tSh ufilftiw thf* 

* lh« gen#‘ral artniAtiren tihn^h df[ogal«^hav#> 
brought aUnit a ciumthn of h»m. formnU »S«m> Hihttri, op, 

lilitiea in the World War in 1918 cit., pp, fjnft tHfi. 
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§ 237. that luwtilitics must {•««auc is tin* obvioms conlcat Contentji 
i.C all kinfls of anniMticcs. rsuully, alth()u>»li not at all 
noct'ssiirily. th(* parties (‘nilmdy ajx'cial coiutitioiiH ^ in tho 
ariuistii'c a^iwiiiuTil . It, and s(» far as, this lias not boon 
(!()«*•, tli{‘ Irf^al (‘onscquf'iicf's of an armistice an* in soiiu* 
respects iniieli con1roverU-d Kvc'rybody a^n'cs tliat l>elli- 
gcreiitH durinjj an ainii'tic<’ may, e»t.siV// th>‘ live ii'hvrf, thi 
Jorces fare mrlt other, do cv, lythmj; and anytliiiiji they like 
rejiarding defeme ,uid |)re|MiMf ion of olTcme , for instance, 
tlu'y may manidaetuie and impoit munition'' and guns, 
drill reeriiits, budd foitn-ssfs, e(uieentr<ite or withdraw 
tr(H)|is Hilt no tmaiiimity e\i-ts leg.irding such acts as 
must be left undiiiie, or may be done, inllun th( very hue 
ii'hfrc the beUujirnit fort fun lurh otlur As the Hague 
Kcgul.itions do no' mention the matter, the controversy 
still remains uiiscttlcil ■ I he [iinii'ijile rxjiluiililm/t juMt 
\unt i^rrifila applies to .omistues ..s well as to all other legal 
tiansaetioiis it is foi the paiius to make such ariange- 


^ n % ^>tT. til VA- dtll.HjUfi 

Ut the tiiiusiti ij » lidrrt' i» r ‘'t lilt 
trriii' t 1 \thj 1' f ftMJtrhl tin It >>5 
iilihi'H <)( Km"! W'hM U u t k»i 
( idi, Hid. in jMrtHHli**. "1 lIuH nn<lt 
Oh' Allif'tl uij.l V'sstM i\tMi 
lV»At rt* with <lt Dll Hl\ I.K ll 1 * IM' H'tl 
it iH»p shHiIo foi (. 1 

U l.'f agai)l’<t iJ'k dJdl also 

c’lttflUifd irv Mifii^’ tif th 

Ill'Hft HUIVl»lUltt priU t’»i’ 

id l*« iv « Ht 1"' H 

Htiiiit, lit ^ »i . d'ls rii t s ill* 

pK't of tht* Ht IHlstli I of \ At H» 

luT I I, /iK til ll! ollst I M > 1.1 

It'dirr Bi.itnh, Mi'ss'irt'i h’ 

also HoM I'VtllO* k Ui / / . oM 

(H »22 pi>. U<» 117 Uto ityal 

rrlaftoH of th*" of tut ann^tut' 

U) *hofH' of tlio !n‘«t\ of 

pOAf<*. kvhon dirtir, 

no| clcnir ; hut it sm-uM tlu^ 
th<» Tattor mitindv Hnjx'rf'vdt ilu* 
formt'r, mud that »( lln' latt<»r »»xvoih 1 
Of othorwuw» conflu'l uith thi' fonmr. 

them may ho a jMditUvXl •>r nioTsil 
qiipation hut thorn oauoof lx* a 
one: $ef Tern jx'f lev. 

( i, pp. 

*27 ; il ( 1920 ) pp. m 419 ; 4 note 


*'11 rt^iisuHi' aiai Allou under 

t}.( I'f \«iMu!ltv in ay,, 

1 “*M IMJI pj» loiJ liiT, on the 
pi litu i( a-sj^t T, IvtniH.s, 

I >**f(Ht’ fiefth I'tfhi f ly 19 ), k h.^V. 
I ht (oriii.u i tlittn. m their 
I ^'sMv 1*1 111*4 *»f M i\ .^ 9 , lul 9 , opon 
th* tlnlf Iri.ftv i»f r* i i\ unit(M)d«Hj 
5 a t]T**t 'lilt I la re in ihe pre- 
ar'nistna i * gi'iiatitdi*' a himling 
/ nhtra iU It htuih* jt it> vhith fur* 
n.-f.*s| tin of ptbice and 

till luMt' of IVate ought 
!t» 1 i tonti . *sf vil**** Hold Fonioi k, 
o; it , .IP I ihe l.t^}irburh 'ht 

] n (! 9 .'J 2 ) pp 15 lM 57 , 

autl \ f‘rviro*‘'s. ) tiiktntcht pp 

1.7 |u Vid <*v Kui> 7 , Du Ihntion 

1/4 r t\) *Afi / / ,* ft «suvfrr 7 ^;< pp 

172 ir> 7 , fikr a full dis<us.siou of the 
‘.uhjiM't Knd «n‘ gtMu>r.dl\, on l.l»© 
toi <h‘i>r\ of inodtrn anuHtuctii to 
'i-^'^unie the form jji.ti tontfui! of pre 
lin.manos of pia*©, '' ’'♦rl. op. cf/., 
pp <iT't ,oO. Nm- iKt />V . ?o;«/t ./ 

f.i I •‘I o vf ( t , ^ 1 ** 10 . 

Srl. tnl norujo'ad's Oiiitui hv 'oine 
imiLil.' I 9 i 2 h 

» Kor the dofailH of the ountroteray 
♦lee I 237 the jwvioiH ctlition. 
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inents as reall}" suit their needs and wants.* Thus, during 
the Franco-Ot^rman War, an armistice for twentydive days, 
propo^efi in Novemln'r 1870, fell to the ground on the (J<*r- 
maiiH refusing to permit the n>vietualling of Paris. “ As to 
inlereourse, Article 30 of the Hague Regulations provides 
tiiat : ‘ !t is for the contracting parties to settle in the terms 
of the arnnstic‘e what communications may he held W'ithin 
the theatn' of war with the population and uith tNich other/ 
For the purpose of preventing the outbreak of hostilities 
during an tirniistice. it is usual to agree upon so ivdled lines 
of demareution -that is. a small neutral zone between the 
forces facing each other which must not he enten^d by 
iiiembors of either force. But there are no lines o( demar- 
cation in default of sp'cial agnaumuit. 

. . S ‘23Tu. 'flu' method ul imttinu an end to hostilitii's h\ 

Armwtice ' * , • 

and wav of ' uncoudil ioiial surrender instead ot Tht‘ eustoinarv 

tioaaufur. agreements v\as adopted at the (‘lui of the S(‘i‘ond 

render. World War largelj in order to make it })ossihl(‘ f<»r the 
Allies to avoid tlu* conclusion ol agi cements with the (Joverie 
ments res[>tmsihle for the initiation and the lawless conduct 
of the war of aggn sskm and assist indirect 1\ in the pci- 
petuation of regimcxs the <omplct<* aholilion of whi(‘h had 
Ikmui pio<’laimed toda* among the primipal piirp(»''C^s of the 
War. Thus in tlu^ (Use ol (iermuuv tlu* hc»stilitics \seic 
t<u‘minat(‘d on May H, 11)45. tiv an mstiument of surrcndei 
sigiu'd at Kheims on In^half of the (himan High (’ommand 
in the prestunr <d repics(uUativcs ot tlie Allied forct'.s. Jn 
that instnunenf all (iermaii lorc(*s(m land, at sea and in tlu* 
air were surriuidered uiu‘onditi(»nally to tin* Suprenu" Com- 
mander of the Allied ExjU'ditiomiry Force and to the Soviet 

^ Th [hl^Oj e. at Mnnikmt'i, 

p. n>Q; 3 H. <ind < .IM*. at p. 7iS; tir la iit./f HTt, v^l I 

dm^iou affirmc^l (11^22] 1 A.O 1)7; p. t2l 

3 fi. aufi 1013. Ami 8(t * tVadkf r vn. 2iH)S, 

(MO'tr, Pnzf Imu No U(^ Ami ^*h(*rs t!tf» <4 

16(J \hl, )n Th* JfffViki dunr^g an anrimlJM' in dwril^HMl at 
Flana the French /Vmm Bome lenn^th, and fh(> opinions <>1 man v 

ordered the rekA*tt>of an Italian veKw*l wr»UT« Irom (iiotEUH to our (iwn day 

capiun^ m Oct<d)er 1044 after tho ar^ cpj(ue<l. 

armi^the of h<*ptt’mber 3. 1943, laj- ^ See rnwlier vti. No. . 

twoen the High Owmand t>f the and, u to aortal w«rfar«. iSpaight. 

I'liifced Nations and Italy: Prms /lir, pp 3;in352. 



ARMISTK'KS 


563 


§ 237«t] 

High (^4)nunan(l.^ It was siaiC'd exprei^sly in that ' AH of 
Sun'eiidor ’ that it was without pr(*judiec to — and that it 
w ould be sui>(*rKcded by- a gcncjal of surrender 

imposed by or on behalf of tho Ihuted Nations. That latter 
instrument \vas pnK lainied on Juik* o. 1945, in tho form of a 
l>r< laration -issiu'd by thn l-nited Kingdom, the United 
States. Soviet Hiissia and Franet* Ih^Lrardiiig the Defeat of 
(Jennan\ and tln^ Assumjition of Supn ine Autliority over 
(lennany.*^ Tliat Deelaratinn. in additirm to laying down 
the details ol tlu* suireiider and of the handing over c»f 
p< rsons Mis)KM t<‘d ol wai ^ rinn s. ton‘v.h()do\ved ih(‘ im])osition 
of turtlu'r i(‘(|uij(*in('nts r»f u politnal. administrative. 

< (Mino!ni(‘. iinamial and military <'hajatt(*i. 

It would thus ftpprar that while an ordinary annistice*' 
e\<u) if dh'tatc’d bv the \ietor- i*' '-till in tin* nature of an 
agrf'eineJit signeil by both and laying down exhaustively 
the lights and (►bligations arising tln^it under, ihi'^ is not the 
ease with regai<l to an mstiuriuutt of untonditional sur- 
render. In th«‘ latter, theie is no legal limit -et to tlu* vietorV 
fr<*<‘thun ot aitiom -.avc* tlu* implied obligation not lo resume 
!u»stilities if all his eonditions and ordeis art* eompHod with. 
Tlu'^e orders may imlud** tiie total suppression of the 
(iIovernnuu>t ot tlu^ (h-hated State, as was in faet the aise 
in K’hition to (ieiman\. A '-imilar light was reserverl 
though not full\ inad<' um* of- in the ease cd' dapan.® It 


* f’or the‘ 1<‘\1 MV j J 

Siippl j>. laa. All hlfiUji a 
inont utol in n»*ihii'>n M.\\ a 

* p. 171. Ami -tO In-lt >1 «\‘is 

Si>v alM» V' the OiTTinei < njianl a»nn 
MtnsUr m /.M U u. T, 1!1 'ItKVU pj) 

tin. In fir ifr<'h»,nt ih»‘ o,Mirl 
interpretvfl thr woixi ' nrsnotiM' ut \ 
will (m onrnnir thv nno'inl;!h»iMl 
iiurrvnari ot OonnaU) Hu’ 

thv < «*inirnuniw\tion i«i tiv 
1 Ofho" to the I th.\l no 
armiHtiw hsifi hovii o»nvlu<h i he 
twcvri Gomian,> uinl Hril im 

hut jt luolintHl rt/i>iimr tlut '.'in 
urn nniiitmnal Hum'mh*r nMuli" in an 
ftrmotioi if it 18 h\ (In 

Tint tun (n whom it i#^ n5inlei«*tl : 

mm I All K,U. 2n:h 

* Tlii' ftrnu«lit'€! uitls *ra|wui tor*k 


Oir h>rin of tliv .u ft* plan (x* by 
h« r Ml ai Imjxnal IVclaratiun u{ 
\upi-t 11 le4.‘> of tho lh*» laratitHi 

in'.vkU h 1 Uot-a.un on ,]ul\ '2i>, l!U5. 
h\ tin I'niu ii States, (’inn'i and (ircat 
Hot am ami mihst-tpivalh adhert*<i to 
tn NniM Uto*'M In pursuance of 
this IVcUration, <jnh ftuthorii.t.<i 
Jap.inc-c dclt'piti-i on Scplcni- 

hi r I, H*h>. an InKtruniont of Sur* 
r proclfuming the uncundUional 
<4U!TvniI« r of tlic Jrt]«inc.se fowes ami 
stutnj; that thv authunty of the 
Emperur ami iho panm* tJoveru- 
inont to rulo fho stale uhaJl bo bubjoct 
t\ the Supreme <\)inmandor for tho 
Alheil Powers who will take auch irtops 
a.-* h«' tieenis pro jut to etfortuat« those 
tirnw of ‘jurromior ’ ; AJ,, itp (UUA), 
Sujipl . 2li4. ix't> for on analy'aiA of 



554 Nm'-HOSTIi.K RKWTl<)JfS or mu« 8 «i!Nre 

relation to ftalv tlie sja'cial of ttio liitunfio,, 

-mmriy. llw 'mockimi -f Mv M !)»• MIm m „ 
ai-Mligrmit in tlirir sWWi.* i'lrliuniy - 

vaulted in the rotwiusiotud onliinnrHnni^tit'f^ n^neernctUsJ 
Theiv \\ii> n(t hs;al ivicvmur in tluu‘in that thos^^ 

insirunieiits uTi‘e flesirilnMl as liavinti pvryented by 

tlw AlliVs and * am'ptod ’ by ftalv. 

Com- § 238, In <Mse the contrary is not stipulated, aii arniistiee 
mentof ^<->ninieiiros the very inoiuent th(‘ agreement up(»n if is 
Armia- complete. But often the parlies exprtssly sfipulaK* the 

**««« time from which it shall In^gin. If the ver\ luuir is .stipu- 
lated, there is no caust^ for (‘(intrnversy 
When the fours include<! in an annistite are (lis|H*rMMl 
over a very large area, the parties ha\e very oftm stipu 
Uited different dates of ('omimuietunont for the different 
parts of the front, because it has not been possible* to 
announce the armistice at once to till tin* fonuN aff(*<'t<*d. 
Thus, for instance, Article I ot the general annistite at tin* 
end of the Franco-German War" .stipulated that u should 
take effect at once for tin* lorces in aiul around Fan*', but 
that with regard to tlie other forces its voinmcncemenf 
should be delayt'd three days Article 3S of tlie Hagiu* 
Uefjulations enacts that an arinisticc must b(' notitied 

ofliciallj and in good time to the ('onifsdent authorities and 
the troops, and that ho'^tilitie.s are susjxuidcil imnH‘<liat(‘l\ 
aft<*r notification or at a tix«>d time, a-- the ease may be. 

th#* VAnous mstrunicnU conMiniU »\ii 0 Nt U-n i.nhain in 

( I'rahAm in ^4 . J tOfUMo) pp f'>t t.'>s {.J loilnuc pp I U cni. loi 

^ TJh' nith b.^h v i'* ,in illununAUfiL; -li-.* ussn^n J*if/ 

sigtinl on SoptcriihtT II, im.y in Siul\ in uiin** m /Ai*/ o Hu uni 73 (UOsi 

It coiiUm<vJ thf coiniUinro f.f an fn ) pp *JOs.;7l. 'I In* i'‘.puftsM>n 

aiWHtU'#* prt‘Hf*nUsl by (rtWTdl Kjmii nnonvlirioiM! ^unMnitr’ on! 
b*>wr-r 'iVtmg by anthonty <»f th«* <«< nr in tt»»- Itilum umntius, Iwu it 

(iovemmvtitfi of the riiiUsl Stilts p.i/iwaj.n' ebrnny tn ItiK ' haom.: 

and Great Bntam arid in the mtenst oirrcndf retl muMnniitionulK ‘ 

of the United Nations/ and in the Pnamhle to Mie IVan* 3 

aceeplefi by (ienrral Ikdoglir.tts h«afi voih lUil> SiintUrU tlit‘ iirnn'4iteH 

of the Italian (lovern iO‘nt, ft n.r- tOTuIndMl m s*pt/mt»‘t I'Uf nnii 

Mupplemented by a mon* detiiM Pn:) wiUi (b.uniuoi, HiUkmoa and 

dmniinfmt (the ‘ Terms ) sigrw»<i Huinpin werr in tlie b-rni of orfhtiftr;^ 

on Septemlier HH3, in and nrniisin** awTO-muitH m 

entitled ‘ Additional (omlitn/DH of the (KMoi, Snppl , pp SH. and ’*>7 
Armistire of UaK' : <w*e AJ„ 4U Sie (♦ralmm in AJ., 

(1946), Huppl., pp. U2U and Pnrl. 39 Mino), *pp, jKa 2%. 

Fapefif. Italy Mo. I (1945;, Ornd. - MertenM. , la f». (j2tb 
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§239] 

It that hohtiiitio^ are carried on after 

the tioramt^nec merit of an aruiiHtice by forces which did not 
know of its commeactnnent. In such cases tiie status qu/o 
at th<^ date* of the coinmenoeincnt of armistice niiist be 
rc estul)liKlu‘d so far as jaissihle, prisoners made anti enemy 
vessels seizfHl bein^ libtTated, capilulations annulled, places 
cK*eu|)ied evacuat(‘d, and th(‘ like ; hut tlie parties may, of 
eoums stij)tdate the ennlrary.* 

§ 230. Any violation ^ t){ armistices is prohibited, and, if Violation 
ordered by the (io\< ^^lment^ eoncerned, coustituks an 
internatioiwd dvlimpieuey. Jn <'ase an armistice is violated 
by ni(*nih(‘r.s ot the lr>n'es on th(‘ir own account, the ind’- 
\idu}il>< (‘ofK‘('nu‘il may be parodied by the other party in 
ea.M‘ tin y fall into hi-^ hauils JUit ajiart from this no 
unanimity ' 'ut! the writer' on International Law 

a.-' to the rijrlits of the injurecl }mrt) in ease of violation by 
the otiier ]nrty : main ^ assert that the injured party may 
at oiuH‘, without jriviuii: nothi*. reoiMui hostilities, others* 
rwaint<tin that lie may not, but ha^ only a right to denounce 
the armistier ’riie Hague loLmlatious endiaivourt-^d to 

‘ \»MhU’r<sniikMU<'hl»’nt t »<ik el t OOy. h) tinliT of Admiral von 
jti null ulo n, uft» r tie '“n- U*Mjn*r 

• lt»h ui |o f * {ur iii-itAncf, (»roliu», ijI. e. 

(ha 'iiu* ImIiu*. w N ‘Jl. ^ ll , Cufendorf, \iii. r. 7, § 12; 

‘'fniieti })'•?(" And uti» lo \mte}, in § -^2 ; ejnlbnioip, 

Urnt-.l tiiM-tiw 'd tie twcij(\ f 121 , Hluol' lili, § ; loore, in. 

loiir h lur }K*niid, Tin* Uriteh, Ane-ri* No 141(4. 

< .MK .iiunt^dun rtniioia^ d * Sw, for iiistame, Oalvo, iv. 
that th» ‘'!n|H tie sjumdj c 2l»U> , l><‘'pagu<‘t. No. GSr ; 

pnrli mill* I th» t< (in'* <4 the \rrma)< IVadier K<xi»'je, vn. No, 2103. 
iKT'enuia, \vh\ h pn-xid-d f r ih-' ■’ From a ilinvl violaOori of an 
innutdiato lran4*‘r <4 On- OjImij .arnn^lu< OuTe niuat UMiijJtmguislnxi 

iuid urgixl that >}>nn 'wl'l n<>t tho *4 a WdligertMit lield (umlor 

impoio 0.<*iiirpjrlnn' c4 th< OnC' -nui a '.pfHSAl t^^'lt^ pioviyion) respon- 

that Oio should provnlr them V ah lie' ftiM.- for tin* »4hM of an act done 

fuel n mmrd f«jr that [uirpoM- Sp om Indort* On' arnii.^tiiv, f,g. thr explosion 

mainUmed that the wan a of a mine planiwl Wore the armifi’ 

N’< »rf/cr (i/mj whuh del n a U!*m t oce : sei* AVodxirfc Jfrothtrs v. (?er 
the orduiarv rigiit'* ami dntie*< <4 (t nited Statea and (verinaay : 

mmtraliu. The nhiiv* -vxere xnh*'*' Mixtsi (.daims t-omniiaaion), Antiwa/ 

MaetUlv n leaded, following ati Hflntr.il No m In 

.u\Hrd'(<i*H'l>elou. p. 7uh n. 1). Init the IlMO the Hriinh M. ary Court .it 
Aihitrator ilul not e\pr^•H.^ an opuiiMH Hamhurg ‘?entenmi one UnimptU, an 
on the edfeet *4 th«‘ nrmi*tiue m reia oftuer in the Cenuaii Xavv, to a t^prm 
tarn to neutral Stnt«>, impOM-ninent fur having seuttlcxi 

Tiio iiuhmanne'i in violation of ♦he 

* Smh aa the Muttling of (lenuan In'lnmiont ot Surrender of May S, 

V«»»(‘l8 at Si'iipa Khjiw on June 21. HM.7 : Anmuit ItWd, p. .W. 
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seitte the controrpmy, Article 40 ennvting Hoit uny unioth 

violntion of an Ariiiwffco by OHO ot the fkiitbs font's the 
other the ri^ht to denounce it, and even, in cnst' ot urgency, 
to recoiji/i^^^iKV hostilities dt once. Thra* rules wny Ije 
forwalHtrd from tlm~-(l) violations which arc not serious 
do not ev t*n give a right to denounce an arniisttce ; (2) s('rious 
violations^ empower the other p.irty to deiiounei' the 
armistice, but not, as a rule, to recommence hosUlitit's at 
once without notice ; (3) only in tMse of urgency is a party 
justified in recominencing hOvStilitics without notice. Hut 
since the terras ' serious violation ' and ‘ urgtuuT ’ liU‘k 
precise definition, tlie course to be taken h ni praetici* h‘ft 
to the discretion of the mjurcil party 
End of § In case an armistice has Ix en concluded for an 
indefinite jKTiod, the parties ha\ing made no stipulations 
regarding notice to recommence liostilitieH, notice may lu* 
given at any time, and hostilities naaummmced at onc(^ after 
notification. In most cases, however, armistu‘e.s are agned 
upon for a definite jK*no<l. and then tlu\v expin^ at the end ot 
it without sjHMUal notice, unh'ss notification ha*' been 
expressly stipulated If, in case of an armwt ice for a definite 
fjtnacxl, the exact hour of the t^Tminatioii has not U'cn 
agi^^d U[K>n, but only the dati' the aim^tice t<'rmHiates 
at Iwvhe o\I(X'k midnight 

^ In 7 tif Inn/t t{i*‘ 1 r< II ii fho ftrinwti** a to ui mmI 

/ nnsrtf dej< lhai rin Itiliuii « t- tftr\ 

veiw*‘l uipturM in ifnr th*’ Pirri» d* k ' ni 1 

armiHlicc with roriflu'ltd in iai7), p ,t‘i7 N‘» li^n i'ht ht^ern 

1040, wtw % ahdh ( 'iptunnl *' It/iK , and 7 h Sufd*t FU* 1 1 1 rr^atif /M/f 

in VK/lafiwn ofthi' Arrnr*»tif<% t<w>k |nrt lOHi. On ih* rcjitiun tjf t«- 

in o^'(ii|Hfi<;n <f the Fnu h proM'-Mitioin for war > ririips Jn n 

mHro|M»Iitan t<‘rnt4)r\ in I'Ui and ( ./ KMl'Oa) p 4A7 

thus by breakmj^ a \ital pnnHton of 



CHAI^'J’KR VI 

MKANS OK 1SK( TRIXO i.E(;iTIMATK WARFARE 

I 

ON MKAXS IN (JKNKKAI. SECUIKING LEGITIMATE 
W A KVA HE 

FrtuOiili^, §§ lOU 1(>I7 Spaight. Lami, j. 4t»I /xiwj l(tir/af<. §§ 435 43B<- 

HollRiRi, L*fiurvs, p{», 377, 37H <»artHr, n oTS-.MO IjAwrence, § 2t)9<2 

§ 241 . SiiKM‘ war is not a condition of anarchy and law* I-rpti- 
Iv^suchS. International l.aw requires lliat helligcrent*^ 

(‘omply vsitli its rulih in (‘arryinp on lluur military and naval 
operations. So lon^. and in so far. as l)clhg<*r<*nts do this, 
tlicir warfare is l('i;itiinate ; if they do not. thtdi \varfare is 
ill(‘ptirnate. Acts and omissions contrary to International 
l/Aw fMii he eoininittisl hy hidlieerent (iovernments tliem- 
selves, by eommamh in or nnunheiN of the frirci's, or i)V 
individuals who do not l>e!ong to the forees. Belli- 
gerents hoar a saairious responsii>ility for iniernationally 
illegal acts of their soldiers, w Inch turns into original res])onsi- 
hility if they refuse to nqiair tlie wrong done by punishing 
the olTenders and. if necessary, eom{auis;iting the sufferers.' 

Cases m whieli beltigi nml Governments ihemselvcfi order 
or commit illegitimate acts, and also eases in which they 
refuse to punisli tlieir s<»ldiers for illegitimate acts, constitute 
international delinqueneii's,'-^ 

§242. b'gitiniate warfare* is. at any rate to a certain Socuriiig 
pxH'iit, sooiirod tl)r<)Uj»li sc'vt'ral nx'ans ncogJiisod by Inter- 
national Law. TIk'm* nu’ans fall into throe .'>ssos. The WArf»». 
tirst elaas cornpris<*s measmrs of vself-help — reprisals; 
punishment of war crimes committed by enemy soldiers and 
other enemy Huhjeets : the taking of hostages. The second 

• S<H* abnvo, vol. 1. § 151. 
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Sro vol. i. §1 149-150. 
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class comprises — oomp/auits lodged with the enemy; 
com pliiitits lodj^cd with noutnil i gotxl Jiicditi 

tion, and inten^ntion on tho part of neutral States. The 
thini class conipri»<‘s rights to eonifH’nsalion. 7'1 his, accord- 
ing to Article 3 of F^ague ronvontioii IV., belligerents are 
responsible for all acts eommitted by members of their 
forces, and are liable to make comiamsaticm. jf the case 
demands it, for any violation i>f the Hague l{egiilations. 


II 

C0MPLA1M\S, GOOD OFFICES AND MEDIATION, 
INTERVENTION 

Land IVar/are, §§ 139* Ml>- § 209<». 

Com- § 243. Commanc!(‘rs of fonvs enga^rd m hostilities iri‘ 
quently Imlgf^ complaints \wth eadi othi r regarding single 
with the acts of illegitimate warfan* commit Oil by nuunliers of their 
Enemy, abuses of the flag of truce, violation^ of the 

flag of truce, or of the (Geneva Convmition, and the like. 
Th(‘ complaint is vseut to the enemv under the jiroltrtum 
of^i flag of truce and the intiTest which e\ery eommandiT 
takes in the legitiimite liehaviour of lus troops sIh»u!<I alv\a\s 
nuke liim attend to eomjiiaint*^ and punish the oflendeis, 
provided that tlie (‘omplamts are found to be justitied 
Ver}- often, however, it is impos^IbIe to \erifv tlie charg(s 
and then charge and denial face each other without tliere 
being any way of solving the diflu ulty It also often hapjnuis 
during war that the iKdligercut Governments lodge i^ith 
each other mutual complaint.s of illegitinute act.s and 
omissions. Since diplomatic intercourse is broken off during 
war, such complaints are sent to the enemy, either under 
the protection of a flag of tnice, or througli a neutral titnte 
which lends its good offices. 

Com- § 244. If certain grave illcgitiinaU* acts or omiH.Hions of 
warfare (xjcur, belligerents frequently hxlge eomplainth 
with with neutral States, either avsking their good offices, media- 
NeatridB. intervention to make the enemy comply with the 
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lawH ul war. or nimply drawmg their attention to the factB.^ 
liuriiig the First Woild War all the bolligeientiS lodged in- 
ininicrabh* complaintH witli the neutral Powei*s, aocubing 
one another of eou.ntl<*s8 violation of the laws of war and 
neutralily, 

§ iii) Complaint''* lodger! with neutial States may instigate Good 
onr^ or morf‘ of thr m tr) lend thrar good ofher^s or mediation 
to tlu^ helhgtTtMils for the jnirpose of vet t ling the conflict Media- 
arising from ch<ugr*s and deniah of ilhgitimate acts or^*^”* 
ombsions of warlari' and rcNoit to rejin^aK ina\ thus he 
prc'vmited. Cood ollices an<l mediation so offeir*d do not 
ddIcT from those wliieli settle* a (litT(*renee between States 
m tune of })<*aee ^ , tli<\v an* liM*n(ll\ <u in eonliMdivtinotioii 
to intc ivrMition, wlueh is dictatorial intrTference for the 
purpose ot making tin* belhcerents comply with the* laws of 
w ai , 

§ 21fl There r’an be no doiild that neutral States (whether int^^wn- 
a eomplaint has been lodgrd with them or not) may, either 
singly, or jointlv and colleeti\c*ly, exercise intervention 
whemter illegitunate acts or omissions of warfan^ are com- 
imtterl (1) by belligr'unt Grnernments or (2) b\ mcmibers 
ol belligerent forer's, if the (ioxcTUUK'nls (oneern(*d do not 
jainish the oih ndr*rs and eornpen'ate the sutTc'rers It has 
alrearly been staleii ^ tliat other States lia\e a right t<» 
mteiwvru*. m c^ise a Stale Molat#**. in time of peaee or war. 
those prinei])les of tin* laiw of Natnms which are unixersally 
n^rognived. Such prmci[)h‘s of International Law are en 
dangeretl wIh'Ii «i tadligeri'iit (to\f*rnnuiit eommils acts cd 
ill<‘gitimnU‘ warfan* or do(‘s not punish the* otlenders in 
case such acts are committed In members of Us armed 
foro<\s. But apart from this, the Hague Kegulatnms make 
illegitimate acts of warfare on land now ap]>c\ir as by right 

* Thus, ftt thf* lirjnnuip^ 'd the diplorunlu eu'^o^s ubroad, to be ooiu 
TniUi p (ferrnan Wrtf, Krftiwo Ifwl^f'd muouftlol to tb« uewtnvl (»oveni 
i <ompljunt i^ith onot Uritain, arui rufuits, » oniplaiiuHl^ ' twi*nu one 
■^sked hor interccutum nn nciount of ofthfs jn ^^hhh the Irei ih forces had. 

Ois intembHi crmtion of a volunteer dthlM'raiclv ami »nnuUi(»nAll)% it vias 
tlM by iltuxm\y, whnh Frniicr ton tm*d on bparers of a tlag of 

Hjdcrt»d to be a violAtion of tlic Inuc 
DccUrftt^on of Pans (aoo aMvo, § HI) « ahovf^ §5 7 U 
tVmvoraely, m Jamiarv 1H71* 

many, in a oircuUr jidclrww»od to h<»r ' Abtjvo, voi. i. § i3o (I), 
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the afifair of ail signatory States to the Convention ; the 
neutral signatory States certainly have a right of inter- 
vention if acts of warfare are coramitt(*<l which aiv illegiti 
mate aee«)nling to the Ffagne Regulations If any such 
intervention occurred, it would have notlung to do with 
the war in general, and would not make the intervening 
State a party to the war, hut would concern only the inter- 
national delinquency comnutteil by the one la'lligerent 
through acts of illegitimate warfare. 

But although neutral States have willioiit doubt a rujhl 
to intervene, they have no duty to <lo so ’ Wlule it may not 
be practic.ible at present to urge that an obligation ot tins 
natiirt' should be made p,ut of the law, tht dut\ ot form.il 
and emphatic protest m I'ascs of aseerlamcd Molatioiis of 
the law of war by the belligerent ma\ not miproperlv ti(> 
regarded as a desirable innovation * In the atisence of aiu 
such duty the fteqiu-ney with wlui'h the neutrals exireiM* 
their umloubtod right to protest against the Molattons of 
the law of war is a nut negligible test of intei national 
morality at any given pi'riod 

^ lionl /Vt/iiy Fvf ) 

u u 14ti. wh^ H .nift 

of4hf‘ t)fThi* Fir^il \Vttrl<i 

that the amiertAkir.g uf ohlig«itior ** 
to olMW*rv<% rulca of v%ar should lu th< 
future be iiiaiic depetidfiit upon <iu 
undertaking on the p^rt of ncutraJn 
to uphold them h> for<e, if 
Againftt a fxiligererit guilts of thtir 
breath. And w for (ommnit th(re 
on Higgins id li.Y , 1927, pp 144, 

14A aUti Hoot in J S Pro 

reedin^9, 1915, pp 9, lu hee also 

below, I 3IU. 

* In the course of the wais 

i»bi<h tof/k place after the ihlmh 
ment of the Lc'agu*' of Nations, 
ap|M*'als were and protects 

lodged with it on account of alleged 
Tiolatioiis of rules of warUre As 
to the war between Bolivia and 
Paraguay see Off, J . I9;i4. pp 79H, 

1580 ; as to the lUlo Abyaaniian War 
of 1935^1936 see Off, J,, 1936. April, 

May, and June, aa to the »Sparu«h 
Ciril War of 1930-1939 see Keaolutton 


t.f tht I t»um il. f Mu\ mi Off J . 
1937, p 3J4 In Neptendwr I'nK tht 
Asaomniv ti^fk uol4' of the retjneat of 
the ( linnet* <fO\orumenl for tin 
dispthir h of an interiiation d tom 
mitUe to examine of bombing 

from the air of cuihan jit>pnlatit*nK in 
f'hina In Ma> 1939 the (oumiJ 
adopUd a reeolntion inviting the 
f»ovf rmiient» of the StaUs rc pro 
wuited on the (. »>unei[ ami <ui the 1 ar 
Kaalein ( ominittec having ollieml 
repn^sentaiuta m Thina to obtain 
information on the matter and to 
fummh It to the < oiim il Sw Off J , 
1939. p 277 

* In a 0« \ biratmn, made in panama 
on f)etol>er 3, 1939, on thej Main 
tenanoe of lritenmfi<mal A^MfilK's in 
arcordame with t hnatian \toiidit>, 
the twenty one Ament an K^p'iolnti 
undertook ‘ to proteat agaiitft in\ 
warlike art whn h doe« n<?t roitforin to 
International Law and to dici^ates of 
juatiefs* f nirrnatui^nrU ( 'ona/iflf len, 
January 1940, No. 356, p. 
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VftttW, 111 § U2 H»ll, ^ i35 \\*stlala, n pp l‘j;j and pp, 

2f)D.20t 'la>loi, 1«7, 507 WhaiUm, iii $ 'Mtifj llershf^y, No. 3a7 

Moore, vu. 5 1 1 14 - Hhints< hli, ul)7, 580, fjo 1,085 LuMlerin IIoHz^ndc^rJf, 
iv p 302 Pradw r Fo(i<^>re. vni Noh 3214 3221 Faa(liilK,§§ 1018 1026(3j 
4)e«j»AKnct, No 543 ii pp 20s 2»i'» ra)\o, iv. §5 SOIL 

2(»43 Mnrteos, ii §121 >U*ngnii.u, m- pp .340 ‘r)8 u §667 

Suan*/,, §§ 30U 370 Mi'i?;^ohH«' Ix'niotton, i pp 22s 251 I.*awren(e, 
§ 2O0a Kunx, pp 30 34 IlnOand, liar, \t»t» 110, 110 i2(>, and Lcrixtre^f 
pp 37h 3SO Uaiy.pp 153 liottlwill, p 305 Spujt;ht, /xzhd, pp. 462- 
465 Spuight, .Lr, pp 3347, 3.32 340 Li,ui Hnr/ar., ^^52 -ili* - 
Uimmaaclt, 1 Ikinnht hath dent kntf}* (1017), pp 17 20 liH Fut, 

Ik^ rfpt/MiUfi en fipmpj dt {junr*- \10J3) Lif.irfnu*. '.k 

dt <jutrre 1313 \rnlrf>»<. Iht » dk*rrfihhu tdrigr Kne/fshaudlun^ intd 
drr Strdjantpruih d*r '>tnaUu (1020;. pp 72 Haikck in .1 J , 6 (1312), 
pp 10" 1 18 - Wdkoi loii in the htu Mit^piztnr and lUncu', 10 (1914-19151, 
pp 2s9 29S \Vu|pi‘\ lii llif rroiCtidij^it ff (hi A futru^tn of h\UT- 

miOo/Kii Lu(\ 3 <1915), pp 02 o7 Rt-ijinit lu 42 Cluht'i (1915^, pp 313 
344 — MengnliK in llh, 21 <1917*, pp o 2o ^pu- .pij^^j* ZL^ 29 
(1921), pp. IM) 205 Higgjiis »n K 1 , 1927, pp 129 !4(» Struppin ZA\ 
lO(lo32), pp *72 .''2 .IK ui /4'^/» ( '» < 1 *'9 h jip ! !'♦ st<uill»n 
I ,/ , 30(OU2), pi» onow 


^*247 \Vll<‘^M^ n prwaK m tum* ul poan‘ an* injurious R 4 ^p^l^iaU 
acts i‘oinrnill(sl fi^r th<- purpuso ol iom]»<'l!in^' a State 
eonsorit to a satis{a< torv MltlrnuaU i>f a <htTerenc( oreatctlgerentAin 
through an international tlehniiuen< \ ^ reprisals in tnne 
war o<*eur when one l>(‘lhgo|vut ret.doites ui>on aimther, h\ i^prisals 
iu(*ans of otherwise illegUimate aets of waifare.^ m order topp^^™®^^ 
eoiU{K*l hun and Iik suhjMts and members of his forec.-^ to 
abandon illeguimale a< ts ot warfare and to eom}>l\ ui future 
with the rulo'^ of legitimate waifare Reprisals between 
helhgerents ^ eann<*t Ik* disj>enMMl uith for the etfeot of 


* *Sc« fthovr, §5 33, 12, 

* 3 he cynhrtvatien on August 25. 
1910, ni the PhIhis do \ t nn e m Komo, 
tho ?ettt of the Auslnun L<gfiti«Mi 
at ihc Hoh 'ktid tin’' profHrU of 
AiiHtrm Hungary, hh a niyahuio of 
rcpriHftlH ttcatuht the h*)inhi»Mhm'nt 
of Venioe by AuHtrmn am raft (hm* 
Aboitn, vol. i. §390(ii), and S»rli«' 
m Hdk, 21 (1917) pp 244 2»Vu, 
^tnild not awm to b<* in ftcconkuee 
with the definition <d repnaala given 
in the text* which picMUppoH*> the 


rt'sort «ut'h n« ta as would tlnm- 
M'hfs otherwise he Molannns of the 
liw-ofwir, 1 T I <h t uhd iridtimnt 
of the jpUNtioji ot npti^iU III .^ar 
hme set* tho judgment of the Military 
'rnbuiml of Rome of 3uK 2th llU.s, in 
ilu* * of hujplir Al /in Wa 
r/i /ifJnio, 1919, pp. 216 235. 

' 'ihc question how hr rcpriaala 
are jiistihiMi wiinh, although diroctod 
agauihl the enemy, hit neutrala, ;.<i 
<ha(U8fte*i biluw, §§ 319, 319<i, 360, 
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their list' and of t he fear of t htnr being uM'd cannot Iw denied . 
Every lielligorent, and every mcmln'r of lii^ forces., l<noWi> 
for certain that n^prisiils. are to lx* exiH*ctcd in cahO thc> 
violate the lules of legitimate waifare But while repiisals 
are frequently an adequate means for making the eneinj 
comply with these rules, they frt'queutlv miss their purpoisc, 
and call forth counter rtpimls on the part of the enemy 
They h.i\e often Ixx'n used as a coinonu'nt cloak for viola 
tions of IntiM national Law ‘ 

§ 248 Wheteas reptCvih in tirni* of jx'.ice aie adTnis.>il)le 
for internatioiul delinquencies only, repn^als betwun 
belUgerentN are admih'dile - lor any and t'veiy act of ille 
gitimate warfare,' whether it coiU'tituti an international 


' RecouTM to ropnwiU 
a priimimnt ff'itiirt 1 1 tht 1 trst W il*i 
War Frinit fM>ml tniHl fnm tht 
air the Ntrmrtn 

of Stuttgirt, Karltirih^, iii<l 
by wa> of !•<** iu>e tornuiiv 

hail sif' borabardMi 1 aa 1 Fr ti h 
UJiiM<nUfl plu irruit 

lintan to « irr\ out lil tS^ 

ruha of thf nuritiUHl f^tduifi n 
of Loivl m, titrin tn> iMUuil ill tlu 
wibrs .u<)iiikfl thi Kl i s tr 

arei, and ordered htr ^uhrainms* t 
torpedo all lintinh minhtn’min 
without warning, in thn u tio 
LmUrtna wajj -lunk, and o tr iifwi 
innoci nt nviiiani t<n<lrovnfd On 
the LiiKitania » uhc 'll* ^ PUfi 

{ft) To meet tfaiii r< pri'iaN < 1 ^ it 
Britain r^'^nimd to lount^rrqui d-* 
and prohibited all imiM)rl'‘ ii , oid 
exports from, (ojrnunv , bu w 
5 JMm Thf M iirnf if p\<nl^ in rln 
war which brokt out with < *« rm in\ m 
w I'i nA ’o »n ut 
Ihe Bniiih Drdir in i oun< d >1 Not 
rmber JT, IhTh whKli ww -titf 1 to 
i>e a rfpn«al agaii^t the t.uiniu 
mHho<k of m nf 1 1 \ in, an<l ‘t ihi i trine 
W4irfari, wa#5 ntHind * a NrnfmW ^^7 
Sef5 bfJoA, *nd llHk 

^ ft H for the injured btlhgfruit 
to conftidtr whither lie will at ome 
resort to reptisahi, or, In fore d<«ing 
so, will lodge cninplaiMtN with the 
enem> or with ntiitral Statra fn 
pnactue, however, a IHligerent wdJ 
rarely reaort at on<e to repneaU, if 
(he violation of the niloa of legitimate 
warfare i$ not grave^ and the 


of his trooph dots not 
prompt < 111(1 drastu nifasnuw 
* iVioi to the* toinnition 

of It «a<« giinrilh agrtul 

that pnsoiuri of war m\\ lx* ninde 
the objfitq if rtpri^a^R foi \i\s it 
illrgitinmN wufore u nnntUfl h 
tin finrnv BMiihnor /> 

Kr%fgi}*{nng^n< }u,jt p 71 

bpHighf, luvi, pp VI Hm I ulti 
roth Ihr ih\ tl im hihi'iifhtH 1^22^ 
pp 2n -'^2 Ihf IS no lougM tlif 
Uw S(< aliiHi ^ 12»n with n 
jf u j *< Vfti j n f tn« (Ml * 

( M I nti I f |np» w huh pT< III) its 

iviti) nt ipi d f ( Ui iH n s rt t i< 
nnsili iwM ist pr m rs j w ir 
1> N s tint \ni H I riiKi r» prHah 
id pt< d I n< i** Vi f I tall iti n 

i,i ill it w 1 it n I f 1 1 f*ns4 iM ii 
of \\ ir( ii\Mitn n i^*-* 11 I * ui 
»m pnlih d Ubrnn» 1.1 < i ti this 

pi» Htj n w I M un i t to t u if jlut 
I h« i( nf hi'' n n r im 1\ luairiAt 
jxr'inUnt UKlthyrinl bn oloxclrlo 
( on^Mition hv tin oihir l« IhgerMil 
and thii he muit Hiihinit t< 

the unUtthd lonomi i fhi oppinuit 
iimiMr the pi mu nn «( fjn (V ri 
V f ntiori in thw re-(j« < t irt not ijmlhfn d 
fi\ ATiv n** (bn wii pro 

balih una'iMihtbh (o lav flown 
without idffpnb safi guards (hit 
r< j»n»aU arf p rnn^ ibh ts a nu Ann of 
npatsinj/ hrmh^ « f (In (’onviaifion 
would f/<r»on^U uinhrmine both tin 
effMti\Mif''8 of the (V»nv(ntiort and 
the pmnlpb' that taMonH InJh In the 
fKiwei of the Ingf rent are not a 
pfop»r object of r<prH\l«» An tilW 
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(lelhiquiaicy or not. I'Iiur, th(^ Gormans during the Franco- 
German War frequently, by way of reprisal, bombarded and 
fired undefended open villages where llieir soldiei‘s had bceii 
treacherously killed by (‘uemy indisiduals in ambusli who 
did not 1 belong to lh(‘ armed lorc'es. Again, Lord Kol>erts, 

< luring the South Alrican War. ordennl,^ by w^ay of reprisal, 
the dostruclioii ol houses and farms in the vicinity of a place 
vvliere damage wiis done to the lines of communication. Or, 
again, tlu' atrucitic'; (‘ommitbs) in l!fl4 during the First 
World War by the (urnetn S(»ldierv in Belgium, Gernianv,^ 

111 so far as .she did nut deny them altogether, declared to 
have l»een nei'cssary as measures ol rejiri-sal ^ 

§ 249. 'riie right to I'XtTeise reprisals earnes with it great Arbitrari- 
danger of arbitiariness, i<»r often th(‘ alleged facts which 
make belligerents resort to tliem are not sufficientlv verified ; 
sometimes the rules ot war which tliev con^id(u tlu enemy 
to have violated are nut geneially recognised, ofUoi the 
aet of nqirisal performed \> excessive eoinpiired witli the 
precedent aet of illegitimate warfaie ^ An extreme instance 


jiativf whi»hth( (‘.irur ntjun 

ti<a ^voilKl iiaM' Uti t( 

ji mill rHahatiou .n }.a?i 

null r Ml, i^iily nin n iKi* <’ll( iniifij: 
Ih tu s*ul»nni h 

111 liu* nt 

I'ZuiLiin tiwOViiui JitK ti 

I'f ^vlnn In* ib'c'lme*^ n* .u.iilt b\ i»u 
T' Milts ot suvb I'lUjuin .nUT It fiJiH 
’»*sn v.rul»*rf 'ikMTi 

^ soe Sn tiiiii 4 nf the IVt>« lanuu u 
Mi ./uiu* ID, nw«» \ /iff, 

*ri<1 , .IJ*, e 147\ Hinl HviiUk, 

7% Mf U tif ^ JI 1 1 

® ScH' thf tv hitf Uook eulmiliMi 
in I1U5 bv tht‘ ijtTnvin K<injij:n 
OftiM\ Ihf ^\\/k*nfKhU^UMirvjif tiih 
oiny f/M '^lut 

iho Ort'V UiM*k, <im 

Inrf U<tnf a/irmat;*/ t/u to »»nH 

am) 

* Sw Iwlovr, § 250 

* The following ni'jtAn*'«>ii of re 
pnnAlH mav be menlKm^yi ; 

(1) During the FrftnoO - (homan 
War the Stench ha4 t-aptured fort^ 
German morfhaJitincu, ami made 
their oaplUima and rrewa pnaonerw 
war. Tount Bnmmn^k, who *'on 
aidfnnl u, a^ainat InWtnatumal 


til ih't.iiJi i)ii‘C rijtn ns pritoiurs, 
«i<*iu.iuii( 0 Oh ii hstj iM'iti, atul uhtui 
ilw 1 ft III 1» rtfusou tlijs urdt'rfMi 
lorn rruiJi pi nan inaniduals ol 
h I hi irisportHiks 0 to 1)1* 'irr*s«u*<{ b\ 
U‘l\ ot IS'IMImI IUoT 11“ Mt* 

2 jS|. uiii pnsonMjv 

of tt,ii to huimn, A\hf‘rr‘ iin.*\ wire 
krpt tnCiJ tin tmi ol th^ Mar. c''oui)t 
Ibiiomk lit iokU\ vioiig ihw 

$ --'ol, tn.l, to ih(' <oiitrar\, 

I Mrdv'i in i\ p ITS, 

0 . t» aid, . 1 '^ tlio prxj’tni 

mImoc, So, 201). Fnmt had. 
.iih the law then i:i no \u»\ 

• Mumulud ftfi ilhi;al ak\ hv UrUiinn^ 
iht licimin irewa as prisonors* of u,ir 
[1] Ihiiou tlu‘ I let World War, 
wlicn 111 Cn ‘ tin Uomnin Uv‘\oniun‘nt 
ordered her Mihnnimes to torpf^lo 
Hriudi merchantmen at ftight with- 
out \>armng, the Pfilitih Admiralty 
deihmsl that the> dd not in 
future regird the I'lptuivsi ireu*! of 
(urmau ‘•uhiimnnej* ah ‘ hommrablo ’ 
priMUiorn of war, but would keep 
them aeparaie from other (ierman 
piisotien* Acs oriimgly, thirty mne 
eajdurnl offic>ers ami men ware 
iwigrt‘i;atea by way of reprisal in 
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of such excessive action was the threat of Paraguay, during 
the war with Bolivia, to consider herself rolioved of the duty 
to observe the rules of war as against Bolivia on account 
of the alleged violation of International Law' by the latter.' 
This threat Wiis subsequently abandoned. 

Hague Kegulations did not mention reprisals 
tionof at all, because the Brussels ConferiMice of 1874, which 
Reprisals, iinratitied Brussels Ih'claratioii, had omitted 

several sections of the Rus.sian draft code roguixling n^prisals. 
These origitial sections - (Hy-71) stipulated (1) that re- 
prisals should be adnutkHi only i>i e.\tr«mo cas<!s of absol- 
utely certain violations of tiie rules of legitimate warfare ; 
(2) that the act.s jx'rformed by way of reprisal should not 
be p.xces.sivc, but in ]troportion to tlie violatioti ; (S) tliut 
reprisals should oitlercd by commaiulers-in-chicf only. 

In face (*f tlie arbitrarines.s with wiiieli, according to the 
present state of international Law, n'sort can bo had to 
reprisals, the (piestion arises as to the feasibility of an agnx’- 
ment® upon .some rules governing resort to them in time 
of war. The events of the First World War illustnite 
the present condition of affairs. Tlio atrocit.ie.s comrnitkxl by 

naval detention barrackii, (rprmany of the Irishmen naturAlis^Ml in the 
pftnnptly re<M)rtc<l to Counter* re- riiitetl iSuur't, .^ajuured hy the 
prisahi, and placed the same number British on Amrnuan .^nd 

of Britiuh omver? in aolitar) ronfuie- sent to En^hind in 1813 for trial for 
ment, Gntat Britain soon after^^anid trffason, in Wli^rton, m, § , 

abandoned the policy of diflerential thm* two raae# are given in the fourth 
treatment (aee Garner, ii. § 30B), etiitjon of thjh work. 

(3) In Sepwmber 1!)H. .luring the , J.. l«34, p. 8(.3. 

First W orld \\ ar, the (ierinan arum’s , ^ „ - 

in Belgium burned the univernity of Martens, S.HXt.^ 2iuJ «er,, 

Louvain, including its world- famed PP- I-X 2<>7. See abo ^^nicles 
library, and other buildings in other Manual of the l*aa« of 

towns, by way of n^prisala, alleging ^^ar, adoptfHibj* the Inst itnte of Inter* 
that ^Igian eiviliana had fired u|)on national J^w (/Innunire, 5, p. 174). 
the German tnx-p«. The Belgian * During the Fir^t World War stome 
Oovemment denif-d theae charge#, agreements were made Ifetwopn belli- 
and maintained that German aoldiem gerents on the subjf^t of ripriaal# ; 
in Louvain had shot one another ; the for instant e, the agreement ^tweeu 
civilined world was horrified at theae Great Britain and Germany duly 2, 
repriwd»(aeeOanter,i. §5 282-284, and 1917, which provitietl that ^priiab 
the Belgian and German oflficial publi- upon prisoner# of war shouhl jiot take 
cation# mentioned abr^vc, § 248 (n.)). placT until the expiry of fenfr week** 

See also I^ Fur, op. cit., passim ; after a demand for mlrm ; #ee 
the caee of Joseph Huddy and Kirchenhoim in nVfmpp, IIW., i. 
Captain Aagill in 1782 in Marten#, p, 748. A similar agreeraimt wa# 
Causes eXUbrtSf iii. pp. 311*321, and maria between Franf*e and Germany 
PhillimoTe, iih { 1(15 ; and the caae on April 2fi« 1918. 
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the Gomiixu army in Belgium and Franoo, if admitted at all, 
wtu*o always declarc^d by tiu'- (I<‘rinan Cilnvernrncnt t<j be justi- 
fied as measures of reprisal. iVobably Article oO of the 
Hague Regulations, eiiuetijig tliat no general ynmalty, 
pecuniary or oth<*rw’iM\ may be infiielerl on the population 
on a<*count of the acts of individuals f()r \\!ii(th it c;ujnot be 
r<*garded as eoll(‘etiv(*ly respon^ibh*, iloes not })revent the 
l)iirning, by way of lepri^als, of \illages or even towns, for 
a treaeluTous attack eommilted there* on enemy soldiers by 
unknown individuals, and, thi^ bedng so, a l)rutal belligerent 
has his opi)ortunity.‘ It might, therefon*. be expressly 
(U)act(‘tl tliat r<‘prisals, like ordinary penalties, juav not be 
inllieted on tlu" \^liolo jxipulatioa fin* acts of iiKii\ iduals for 
which it cannot be regarded as colhaticely responsible.- 
In tlie saini‘ eut(‘gory there inu^^l be iju'luded tlie proluliilion 
of killing hostage^ by wiiy of rei>ri>aK.^ Moreover, tla^ rules 
governing tbe Use of reprisals in general ^ apply aNo in the 
sphere the law of war. 'flu' ( 'onvention td' Ifilllt eoncenung 
the 'IVeatinenl ot Prisoia r*' of War ami the corre'-]>omii]ig 
(\>nvonti(UH of a humanitarian character <*on(‘luded in VM9 
in (jeneva ^ in judhibiting altegethor the use of reprisals 
against prisoners of war." showed, in .uioHkt sphere, the 
feasibility of convontiemai n^gulathm of thi'^ matter. Tin* 
potentialities of aerial warfare and the extreme vulnerability 
of muveombatants to its attacks tend to emphasise tiie 
urgency of agrecunent'^ of thi>. nature. In the alwence* of 
'^ueh agreenienls there icmains tlu* danger, clearly re\ealed 
during the two World Wars, that reprisals instead of being 
a means of securing legitimati* warfare may become an 
effective' instninuuu of its wholesale and c\ ideal Aiolation 
in matt^TS (constituting the \erv basis of the law of war. 


‘ atmc, § 170 j 
§ ISO (Mjth note hy Wiurn'M). Hel 
land, j no ; and flvdr, ii, 5 05 * 2 . 

* On thn elirvt of n'pnwiU \ip‘>n 
neutrals in inartttnnp* \HArf^n'e 
tsilow. } 315* and p. 0" 7 n I imd 2. 

• belong $ 2r>0ii. 


' N Is? ciil U. 

Srt' 1 

*• See Ah<tvt\ § 12t». 'IhuH tin' 
Italian War KipuLen of ItKW pro 
Mdt’ ehrtt n'pnwdfi nin,««t ut't l>e 
to in "-aHes in v»hn'h thm' a •ijswjfu 
twlv o( IrUcrnatiotial I aw prohibit it>p 
reprisals (Arlkk H). 
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IV 

PUNISHMENT OF WAR CRIMES 

Hail, §133 bli, §§ U’i7 i>43ii Spaighl, ixirui, p. 40*2 Holland, Hnr, 

New. 117-118 Hen»hoy, p. tU. ii. 4 Arn^a, §§90 99 lakuhanln, pp 
i66-lM hind Wnffan^ §5 441-431- Ht'uault, ik I appUralion ifu drmt 
pinal auvfmti de ^juerr<^ (1913) - l>uni»wj. !,fjt mnchvns pffmks crimn 
idkuMwU (1910) (iarnor, u §§ 581 tVsjF l^wronce, 5 209a w 

§§ 919 920 Kuij/, pp 36*37 WniniS'*. Ihf vdlfirrfcJUmidrKjif Kru^s 
hamilu^if m4 dtr Simpifutpruch dn sttuden (1920), Jiiul ni Nlrwpp, Wort, 
i, pp 775 777 'Iravern, droH p^mti international (1920), §§22 (in), 
62(11) Tovnliof, jl9J0-l9J3 (1925), pp i>6‘99, and Surt^y, 1924 

(1926). pp. 40<i 403 Mnllniti, Th !tt%pz\g TnnU (19*21) Our 

(fnotal^ Jhtu /ViiMnOa; and l^uniJ^kment (1911; Ni\<>lo*nu fa 
p‘itti:tf7r hi itttom di antrfa vlOir») biilis Wat ^ (1045) 

Ihrit) iritrttazfotalt laUii* (PUO) pp 219 Td lUnul h 
dnthdtirrot {ritun* It gu*tn ^1946) //id' ''v fhr I tiitd 
.\fjrh' ♦It Kn/ f i>ww {191S) l/anda in Hlf lo (1H78), 

pp 182 HI Pu in HG, 23 (I9UO. pp 213 ‘2os (>p|K‘rth<*im in 
Law QuarUrly ihnru\ 31 (1917;, pp 266 *2 '^i> MtH^nha^ in HG, 21 
(1917), pp 2^ 50 Rfnault in H G„ 25 (PHh), pp 5 29 lUrlltlt in 
(jaw QunUrly Rmew, 35 (1919), pp 177 192 (tarniT in AJ^ ll 
(1920), pp 70-04 (’olby in Michigan Law Heiatw (1926), pp H2 Ml 
lid OiHi n.U Hihu in Swi^/i/ 26 i pp 12‘* r>l 

hwan+ Ml«t rt/or m t Min '^laak )*n f,ul I phr^ait fnu, PUj 
pp. 67 88 linth m AJ, 37 (1943), pp 81 SH- Maniun. dad, pp 
lo7-43«> Ka^leton, dad,, pp 405 400 Hvdo jri lOM, 

• pp 39 16 I dmv k 111 lifiTUird I Rn n i , ,’in < |042 1913), ]>p 10.59 lOSO 
lau4c rjwiht in /M , 21 /lOll), pp 5H 05 Wnghl in I./, 3<* (loTO 
pp 257 2Vi; 4l\int7*, pp is 72. and 12 (loiS), pp 10.* Ml u, 

hncifrr>< (tndd Rnuu, 5 \ 195.5) pp 2ss ,9*o {\m\t ^ vi i ahj >rtnn /a*/ 
]h>Kv 33 (1015; pp 177 2H Ma9/nn\ in Rh 49(1011 |015) pp, 
l07 HO Pn^,li dnd pp 129(05 IMU On// 51 MolT) pp 127 And 

l)elow.s 257, fnr the UUrutun on dn pumdnnint ot ^ it 

rnme« afO^r th#' 'Vivnid World War 

Conwji- 
tion of 
War 
CHmes 


§ 2ol In coniradwtinotion to ai tn of -loklK’^ by 

whioh the latter ilo not lose their [)rivilege of heiuK troAled 
as lawful meinlK*rh of armed, force'*, war erimes are such 
hostile or other acts of sohhers or other itidividiiul? as may 
be punished by the ewmy on capture of the offciujers ‘ 

the fpn*#?tinn in (hi* S<'e 

above. \nl I § 415 On the (pDivtion 
uhfther loual tirntorial couilrt have 
h\ IntenrilioJial jurnwlioUnn to 
tr> oiiMn\ or ex (*nem> pemifia for 
'war i limes/ sk'ii Fmoli in AJt 
U (1920). pp. 218 223. and rf'porU 


^ Thi« dehiution makew it rlear 
thut a belligerent nia> punmh »ap« 
tuned enemy HoIdif»r8 who before 
capturr committed violatio^a of the 
mice <»f warfare wltorh constituted 
see below, § 253 —w^ar crimea. Strupp 
in Z.Lf 25 (1916), p, 369, aimwerd 
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§ 263 ] 

They include? acts contrary to liitenuttional T.aw j>er- 
IMdrated in violation of the law of Hut criminal^ own 8lat(\ 
such as killing or plunder for satisfying private last and 
gain, as well us criminal acts contrary to the laws of war 
oommilted by order ami on ))ehall' of the enemy State, 

To that extent tlie notion r)f war crime*^ is based on the 
view that States and tla ir organs are snbje^ct to criminal 
rcspousihility under Internatimml l^avv.* 

§ 252. In spite? of \hv uniform designation of these acts Different 
as war crime’s, four different kinds of war crimes must 
distinguished on a(’t’oniit of the esstuiiially dilT<*r(‘nt (*har- 
ju'ter of the acts : namely, (1) \i{»l;tlions i)f rt'( (»giii.M‘d rules 
o^gartling warfare ('Oifuniited by member.^ of tlu' ariiu’d 
forees, (2) all least ilitirs iji arms commit led l>y indisiduals 
who are iu»t niembers of tin* cuiemv armed ftuces. (3) (Kpion- 
age and war treason, (4) all marauding ac ts/^ 

trrj »n»rv N' fiirnit-fi infonihUi**?; about 
fli*' ir!i»\ «'f f‘iji»‘r b(4l!L:<’,rfnt. or 
•iboui hi!*' uuMn*' nf ; (7] lbs- 

trvHtn.Mit of on 

h i'tltavM'i, \]*pr<i{inruj<»iM siuh 

niniit'v ar.(i fitlH'i vahiaM* ‘<founa upon 
^ ir*'rn*t pubhr pruperty 
nr ,vrn.'. 'itu/i'U’Mtjon. Aiul f!io hki* : 

'S'l App/'a»n,«tiot» anti of 

prnjH'nv jM’loiauiU' e» nuj-'fiiins, 
p}t ei-*, » huP tM**-, rijhoii)-., rtiul thi* 

likr . 00 Vs-iri’iit, t^oruhani- 

UM-u of iii}<ioe‘in!»<i opro lowKv aiii! 
othrr nalulatiops. iM.ni- 

o'iniiiUHti id iiji'lclfjititsi pl,»^'t*s by 
Oiival f"n'os. Attial fuonlvtninirnt 
fnr tht' i*oir of irrrt»ri''ir^ *ir 

iti.olsioL' tbo I p‘>) ilution . 

l<h rnin'rO'*'* ii V bojubar<lnu-iit of 
Ij^torual monumon.t'j, of "tu'h 
and buiMjn-js dONOinl to 
are i«‘n' and ohaiity ns 
ur mduufjsl lt\ p.'irtiiuKir sii^ns 

V. ’'tioil t>’ O.i*' houd'ardinir 

0 d»d»'ndul bont ; (Ilf VudnOors of 

th( 1 k>ii\< iUU'n>i , f 12/ Atfa- k 

«.u, <‘r snikin«: of, rnoiny vOHxds which 
hiiM- hauled down llo-- ai* a 

of -*tirrcnd( r, Atl^* . on emunv 
luonlnudmcii wilhouf pn-vhuis ns 
•nu M to submit to visit : (l.H) Attack 
or sci/urr of hospilnl shipi*. and all 
other violntion? vd the Hnjjuc Oorn 
vontion for the AdapbUion to Miiri^ 
time Warfatv of the Pritu iplen of the 


of prOslH'IltKitW ij^dorr- Krcnrii 'rniit^ 

siiuo the Kira World Wur, ».u ’hr 
. onvii'tnui untf ^ui-st .pirn( p.inlfo ai 
beucrul v«tti NrUhii^HN . Ij-nUon 
non Kpjtprr, N'ivm b^-r md 

27, and 1'oyo(‘>'f, I'.cjj. 

pp, 4aj a*;r S*. ,,l>n l<i,rr!y! i /'/.»• 
ll itnnt, PP |i',l, |'■*j 

And ,scc bf’low, 2o7 f. 

' Sor .ibnUs J: o2/ Ut d v d, J p 
2^b. r« 1. 

• 'rhr follow !irt < XAinph ''* { t)>» 
niop* iim'n>riant vvH.Ujon- oi 

ili Making ii-o of poi'^itnfd, «ir 
iilhcrwj^o foiduddrl^^ HTUl- ‘f'd 

iuuiamition. irn hidiU),^ v;ut!nj. 
poiHonoiiN, and sinid’vr 
Kjllliift or \%oniidiaii 6<d<iirr*' diS'4blc»i 
h\ siokncHt* ivr wousuls, or >vho haM' 
Iriul down arm?* and ■^unrndrjro . 
{in Ai^^aaNinatioij. ar.d Innutt «d a*' 

; (1 ) Timk hcroU’* rc^pio'^t for 
•pujUrr, or tn'io'hcrouji fctiiniop id 
MrkucH-^aml WiUind'*. (.p 111 irtujtuwMit 
of primuuns of war, or (d thr* vouttdi 'l 
and sirk Afijm^pmUion td hu< h of 
their money and xbiluaMes a** arc not 
pnftlic profwrly ; (f») KilJinji nr attack 
inff harintcji«( private enemy i»di 
^iduftbi. I’njuMtified appn^prnUuut 
and de^tttK’tion »d tlodr private pro. 
perty, ami c*Hp<^eialIy pilla^insr. ('em 
fuelling the* Twipulatioii of omipixal 



508 MEANS OF SKri'WNC UEOITIMATB WARFAKS 2r);j 


ThePiw § 2f>3 Tlu' wurfttw bas bw*n v«»),it(,| 

^ m pursuaiKV of att order of the iKdligereofe GnTOrnnimi or 
OrC of an imliMdual U’ll.ger.'nt conmwndcr not .h j.nv. 


the aet in qinNdon of its character aa a war crime ; , 

dot'') it in principle, confer upt.n the |X‘rj»ctrator 

»„,l bv bi.1 it i. J'®-"" 

.™n,i tol pr,„c-,,,b r».l..ub„.,lly, « ( .«.r. ......fn,,,,, ,| 


(toa\cntion ; (U) I nju»titio<l 
de^tnn t)on of f ztem v pri/eN , f W 

of efK'iiiv urnforntN AUrf tho Itk^‘ rinnn^ 
battie anti uiM' of ttw rnom\ 
({unri^* attiit bv a Mhcprent vesHt*/. 
nC) Attack on crtcniv JijdivbiiialN 
f urniflhcd witb or Rafc < on 

fhu'ts and violation of , 

(17) Att^Kk on bearers of Mags of 
truc<", (IH) Abu't' of the prote* tioii 
granted to tlags t*f trut e , ( Id) V mla 
turn of cartels, capitulations, and 
armi 8 tir«i , ( 21 *) Hmich of (»aroh' 

* *See^ eg, ^ 443 of the llntiah 
Manual of the 1-aws and r«agf 8 of 
^^a^ on Ijand and '' “f tht CniUd 
States Rule^of Har/arr prior f<» liMt 
However, in tluU vnr it* <4 the 
lint'sh Mditarv Manual ««■» amerulHl 
aftd the rule as HtiAt*d p the t<xf 
aNvve vraa f«iflv adopted ISragi/tph 
3i-*> of the \ ’riit# d ^^t^iteN HnU^ f ! nmi 
H nr/fir^ wh^ mmiiarly lev wed It will 
In' note<I tfa'it the British Mihtarv 
Manual enjoins obcslieiue to lawdul 
commands only. .St'e f'hapter III 
Sections 10 and 11 of the Manual 
See also, to Hie same efffM t, Stephen, 
History of the Crxminni Law of Kng 
land, K ( IH83) pp 20r», 206, and I In e\, 
Th* liau of the (^/nstitnlton, ‘Oh id hv 
Wade {Mm} pp 302 306 The 
French Urdinanie < t August 2 h HMi 
<on^ermng the Suoprv'ssion of War 
Crimea and the Xorwigmn Liw if 
IftlO on the PuiMKhmrnt of Foreiirn 
War r’rirahials ar»' to the name i*fefi 
The French Ordjnar* e lays down th \t 
swperifir orders lannot \w phadiMl un 
justififation, but that they lun In* 
a<lmitte<J aa * extenuating or fXMil 
Dating eifcunwtaneea,' The (^anadian 
War CfimeH HeguJationM of ItMri 
(Artielo iri) lay down that niipertor 
ordatB ihall not eonatitute an abaoluUt 


(ithuM Imi! trial tin v miv lie * i> 
sidcnd us a tiiUnn* of in iiutigufn o 
of piine'hMjuit if jiistuo so n^iutn^ 
iht powci of 1 I lurt to take tfito 
.ntounl nun/ itingi iMun*‘fani* s n 1 
withslanriuig fhi n }*< fioii of the pk 4 
of ‘.iijunor tirihrs m .in alieolutt di 
feriM IS nn intMifiul ihntetit in aii\ 
hgil provision g ouning fl c suhjMt 
f rthat n vson tho h.nmdaiion of tie 
rvievant Nuiiinlnrg pniwiph liv tin 
Internation u Law <'oiuiniHHioii in 
prjO H basiil on u mtru oTjf piiofi of 

th* nafuf* ot ihi judniai fuiK n ui in 
th* innttiu of taking into HKotjfii 
miiigitiiig I ir« fines 'Un‘ ('* m 
inisNjnn oniUOd all nd rctee to the 
question o| mPu'Uii/ < ir< uni'‘tan) cs 
n thf ufoir'd rl u thin a matt* t 
hr th»* |•onlt>*tul^ < urt to Mm nh , 

(/t*;rrf frn ( >r,i f.jmvi.o*, (icUi fid 

Xus^ndli I itth “s* N» 12 

I \ 1310 V p iJ! 

* S<*e, F r/ . ^251 of the lUtvitfU" 
ediiioiiA of thia volume, Duniat*, 
Le% ^auctun i /wna/^w tU* alh 

nvindn (Ifilbt, pp 2U ,34 , KcmuiU 
in *2 Clunet (l‘»!.3h pp 34l .312 
Howevtr, the great majoritv of writers 
IS 111 favour of tin v>ew adv-'iiuetl in 
fh< text. SVe, for inatarne, Hellol in 
(/rtjtiu^ So/-o?v, 2 (1M17I. pp. 31 5o , 
M^rignha* in ftd , 22 ( 11 * 17). pp. if I 
r*. 1 ; Poll.Mk in lot/ Quarterly JUvteir, 
3r» Jupn In;, IPS 

A J , r«fl‘* 21 ). pp I to il.i. flpaighl. 
hr, pp ob. o7 , |Vfir*e IliftgmH m 
Lau Qwuifitly lUnru, 3b 1 1012), pp. 
104 1*1.7 , P^djakan, La respof^s^ihl^ 

prmr Us ( T \mes H <U Ut^ de pwFff#( 1023), 
PI* UT 167, Ivun/, p 37 t Svack »u 
L Q IL, Ml (H»M) pp «3 tkS See alno 
harrier, 11 J f5HH. and tfm literature 
«tt 4 ^l in A ./, 17 1102.3). p. Ufi. 
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§ 2531 

with tho plcti of superior orders adduced in justification of 
a war crime is bound to take into consideration the fact 
that olM^dience to militaiy orders, not obviously unlawful, 
IS the duty of every menil>i*r of the armed forces and that 
the hitter cannot, in conditions of war discipline, be expected 
to weigh scrupulously the legal merits of the onler received ; 
that rules of warfare are contniversial ; and that an 
act otherwise amounting to a war crime may have been 
{‘xecuted in obedience to onlers conceived as a measure of 
roprisals.* Such circumstances are probably in themselves 
suHicUuit to divest the m‘t (»f the stigma of a war crime. 
\Iso. the* jiolitieal authorities ot the belligerent v\ill fi*crjuentlv 
incline to take into consideration the danger of rej}riHal8 
against their oun nationals uhich are likely to follow as a 
measure ot for punikhing a war crime durante 

Inllo Ho\v<*\(‘r, sul)j(M-t to these qualifications, ttu* question 
is goveriKMl liy the major primiplc that immbers of the 
armed foreo are liound to obey lawful ordei^ only and that 
they cannot therefore i.^cup* liability if, m obedience to a 
oonnnand. they etunmil aetv which both \iolate uncliallenged 
rule-i of warfare and outrugt* the general sentiment of 
huiiitinity.^ 'Vo limit liability to the {xrson resjiunsible for 
the ordiT ina\ freqmuitl) amount, in jiractice, to CiUicen- 
trating responsibility on the head of the Sl*ile whose account- 
abiluy, from the [u»iul of \n‘w of both internatii>nal and 
const it utioiud law, is r<mlro\er^iaI.*^ 

^ e.g., 7"h< Hif fir h MoJatnr puntt^habh* as if for a09 

ai nCil b> ^ht'ia*rnirtn Supit'ijuo imrl pii.'u uiu*t!ur or not au‘h penpon 

Annu<U higtM, ItCja iii**. i aw' No is una< r onters of a governmoutal 
2ai ; i 19211 (’mti. 1422, j*. 12 Hujionor, A*< to Iho proin^sala for an 

* 7'h<* (lunnan Siiprornr < h»4a 1‘nminal Court seo 

in Thf ^ innuol p 

1923-1924, 1 ftM' 23o , ^ Art h Io 227 of the Treaty of I'eaco 

(1921] CtuU. p 4re, a ^asM* nlol m v>ith t«orman\ the (>>rman 

i*<5UrHO of the so oalU^i l^oip/ip: KtujK’n'r, not as rosjwumiMe for 

Trials, that the defenoe of Muwnoi *he war < rinuvt (OmmittiHlh} order by 
onlers would atfiml no jusijheati**n nuMiilMU's of the (oTinau forces, but 
wheVo the aot was aiul ‘ for a mi pituue o(I» ’ against 

mdisputnblv contrary to Inionoooral luuional morality mu Jie aanctitt of 
I.HVP As, fi»r inatamsp. in th<» i’.vm' »'f tT»'anea/ Ht>wo\ rr. the Dutch Ctovcrn- 
killmg of %itiAimu'<i enenurs or of menl rt fusisi to I’oinjH'l him to leave 
ahipw tiwraoiifc who have taken HoUftnd, and the trial waa not pro* 
refuge in llfel>oafa. Article 3 of the emitni with. See tianicr, ii. §§ 5.S9, 
n>K)rtiW TmUy of VViwliingt/jn. 1922. fVlU ; Report id UpradeUe and 
reiating u> aiihmarine w'arfare, made l^niaud submitted t-o the Peace 
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The Cliarter of the liitornatiojial Military 'IVibunal set up 
in 1945' expres.>ly n'jocted the plea of suixuior orders as an 
absolute defeneo. It proxided, in Ariit4e S, as follows * 
‘The fact that the Defendant acted puihuarit to onh'r of 
his Govenmiont or of a su{MU‘u>r sjudl fnr him horn 
nspoiisibility, hut may Ik^ eonsideied in milijj^ation 
punishment if tlie Tribunal cieterinine that jiistue m) k*- 
quirt's/^ In so tar as irre'sistible fenr of immediate and 


Confen'ncc, prinOnl m ( himl 

(1919), pp 131 lo9 . Jollnw’k in 
/VuilxoAf Jurt^Un Zt^tiufuj (nil9). pp 
42 t! , tran^tiatc^l in la ( Unet il919), 
pp U>2 172 , MmoiiS m 40 < Inmt 
(1019), pp 9r)3 W2 , Mui/nhac jn 
HI, 3id 1 {n>2<)), pp 3570, 
Ballot, Th^ l^ft*niion of Aap<il-ron 
Hwmap^rii lo Ihh Quari^rlf/ Htutn, 
39 (1923), pp 170 192, Kannen, 
1st i\ tlh^in U ^tnip^sr ^ Ih^ inUr 
tintu/naU I ^ tntuortU^hh U di r Stnai^ 
ftb^rhiHpln MI krufftptIUn (I923i, 
tn •Sfruf^p H ‘r# , rn 
pp 42 44 . Travi«r«, / f p^nal in 
Urnational ( 1920), § 2 1 45 ( nO Ourmg 
the detention of Naj>ivl*'on Buonaparte 
at St, HeloT’H the Bnti^^h Uw ofiner# 
were a^^ke^l a h\|H)thetioil <pie*.t!on, 
whether the ex Empf*mr unild h*‘ 
iOiU4^te«t of nian“!iaughn r if.he were 
Ui sb<K»t a man ruyU^entl^ while tt 
pifttol pra* the eee Forsv I h Horiennus 
IV Adrocate nS79), p "Ain ). 

* Ih'Iow p 77 S 

* The Tnhunil >it X»if<nilurij re 

)e<tcd the plei of ^ujKn r put 

forward 1» the h rnu r ofu, f >f tbt. 
(JfTman Hitjh Oornnund irifl by hn 
Chief of Start \h tit thf U inur the 
TnhmiaNaid sup^umi or^h r** e^ui 

a «!oldier oinnot )/e rointdirid m 
mitigation whfre »nni<H 'n •jh.rfkinj 
and extensive have c annntlifl 

conv'KMHlv, ruthh^lv and without 
mihtarv excioe or * A« 

to th^j Utter thf Tribunal iiaid 
‘ Partif ipation in m(h nmvH an thene 
have never liefii required of anv 
tidier and he c uinot now shv Id hirn 
«<df Miind a mvthual reffuirerm nt of 
aohlieily oU’^lunee at all <04t as hiti 
ex<mai* for eommiaoon ofthew'- innu^#.’ 
\rt>cU 6 of the f ’barter of the Fiw 
Kaaiern Military Tnbunal was to the 
tuame ertwt. So w^w ArtieU* ti (h) f»f 


Ukw Vo 10 of the Mlutl Coiitro 
(’ouruil ff)r (hiruans nlitmx to the 
tiial ot ir inruinii-^ aho the 

t*w of ( tnl r (lid OfA#rv diiidtd 
m l94o 1>\ fhi IVrmHiwnt Militar) 
Tnhunai at Dijon wlun tn th* 

f>r tin nuumaiiiiiiiK ofluii wlio ^»M\e 
tht ordi r t » kill Hone mt inlar-i t f tlu 
^^en< li MoMnuntMu pha 

ot wai rejfdul v%hil 

It wai tdnotud lU an < \t4 miatnij^ 
ununiKtaiu# in thf t iv» <il his nO m 
ilirnitr of1i*»ra Ht / lO 

s (1*1(0) p JM Sm iDo tfa t t**> of 
i f fids' Hill f ffd ^finuftn 

and fd/itfi louHfd re-^p t f iM h f?f 
Irvin,^ indiMfUtin*' Vnu in m iiniun 
I rmvn *■» d in pnrMU nn » * 1 th« Jap ox >» 
l*rvMnv Viri’u n \rt Du ffthunal 
I I nitid stv*fH Mihtirs < oiuiniH^.ion 
in shiti/hii h uiid that (h< u f ummI 
who f v» n ised rio initiitu» to an\ 
nurk»<l dej^rft tluvjd •4tn‘t ordtis 
and <ou!tl tlunforf tuM^stiillN in 
voh tU pU » «>f “Uiptinr •*rd<r*' u a 
rnitiKitin,; tin u,,:h not ihs^Uiriy 
fl»t<>r U ir f r oo s A'// if*- 7 (pits) 
p Id In flu //fyA f IK ntfntd Itud 

tM 12 MOpi) ji th« Inhuiul 
the Internatioim! 7liljt irv drihund 
At Nur* liiU Tji; hr hi m !'US tluO th« 
pli I ot 'iUf»<ii«»i <ir<h rs whin t ouphnl 
with tlu ti<t thi* undi r lh< Bajijue 
iVmMntinn th» une of prisonirs iit 
w ir for tlx <ont<tni(ti n *»f fortifx i 
tioe/< w mtt patriillv unlawful t»«n 
atitnud A {ofnp!rl< rltfmie (Jn the 
othr r hind H /o Hkpods* 

K7M9Pi| p 1,7s fi oirv« > of I «•*< H 
fhfidMl hv Bntinh fnluinaU invhuh 
the uh\ uuH iih^'iht> o! tiu order via'< 
UId to e\(In<h tlx app(tcat(i*n ot 
tnitijf itin*? urnirmitanu 1 Sm lU* 
of ih^ t intid SfUissfd Uar 

( / smmtAfnon (I94h) pjn 271 

27S, For 11 repition lirtauac of the 
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extiojuo oonnequcticos in case ot disobedience is a coii- 
sidojation ptojH^I^V 1o taken into account as a mitigating 
fac^tor in the mattei ol su)K]ioi otdiis nri such ciuumstanci's 
( vist in tlu case (d connnaiKling oHne ts at the higliest level 
ol the mihlai v locTanln Far liom Iniiitr iiicsistihly com- 
|)ellid to ohc \ an unlaw iul oidei the \ arc in the positKui, 
h\ u lu^al to ol>e> It toa\cjloi |)ic\(nt tju opc lation ot an 
inilautul cade r Ingcncitl the dc < ision^ oi tlu vaiiouswar 
ciiURh tuhunal c stal)ii'<lu (1 iftc i the Nccuul Woild War 
showed lull\ the j)ossil>i|it s oi tlu judu lal application of the 
puiuiple which Kjccts the jilc a of supc noi cadets as an 
absolute dele me hut v hu h at tlu ^anu tinu a\oids anj 
icMiitinsj; inju^lHc inasinuch is it takes mto account <ur 
u It \ luf miiimnn^r c munistancc s ^ A solution ot this 
natuic' seems mop in conh»inut\ with justice than the 
nic»j)tancc ol supc noi onlci-' is an absedute dclcmt Xo 
pnne iplc " ol justice md in most c imIisc d connnunities no 

nHJul* tll« >i ] Mh ui ti \ml imn lor* It iiiiei 

|1 \ 1 ipre r irUcr^iicTli » im I c « nltc n >i iilu t }iir*.o-h Ujui 

I m KU r < t cc cr i um 1 t eiuu k iii 1 I 

\ UP }M UM M lu t » I It Mit Kelcn Pui<t Ihr ugh 

111 mil jii i tlu VppMitf lit I UP I nr If r ilk that 

Ihusuri 1 till siiprMiK * uit f tP id i I jioti t is torUinh 

siith \frii i iff /* / / 1 *1*^ I t In irill t« tlu j>r f 

* s, I « J r li H via 111 limn v’lii nirnit war crimes 

nine ^ ^.h vud t*i 1 tini» r 1 icon m o i i i t i i!|Hnire mmand 

uid iinim fluU< oniiolun nt i i tsi t s ( Us t Hu '^ai Peel Stuioi 

diN P hoici l I UMith ciili%tiil /A* I i n I ( f f thi Sea iJmi 

nd(M viill \ in. IkIi ith »ii tlu im t i i ♦ 0 p]) l“t) Iso \nel set 

ill rdiij irv i i I r i < nun u 1 i „ U n e * 1 ^ I-' /> / /If' \ 1 lus \i 

rtuei a» i i imIi II i t » uni 1\ ic JiiU I * lS>(0 aK // < 

tin f lilij^anaiP nf iiulU in In leliiu f/ j i Ofhtr^ {ftn^nLfnppfn 

In tlu t ise of tlu h t the Intiiml // il) eh idee’ in UOs li\ tlu I luOd 

poiiUol nit in th kr n)/ J rwl d ''tit M ht irv I nhun il it \nri niPe re 

icltd in I U‘» m nnmti n with iP In tliet ^ase m vrhuh tlu lutiucei 

lunce (I usm^ in i uloP i iiuniinr il the C e rin in arnn 

m usint! hrofl PUnii >t per n> h li irj/oi uith iietm partu ipaUon m 
p^rtol fr m exoipnd U rnf »n thU Ou ivhrminitnn it the pipulatun 

Ml ill likrlifaoix! tlu H Mxt fate lint in < iiipucl ttrotnrc tlu Inbuiul 

w Mild have followol desolMilu no to rep U d the ple^i of nupe ru r i»rdcrs em 

« rdirs to us»' sPvt plM,ur w uld loo rlu ground that the ucused had m 

Pen for Knipp n hatlm^ e,«imin P t uUntilu'd the nisi l\rs with the 

indnstmih-*! the lo*es ifhenpluit end >rhi to txUrmm dew-* But 

lot the either aoci-ed the Ii»ss I ( th ir upaientlv the Lni »mal wa* pw 

IHirtts \ffi X* krtjp <PMi (Uyrs IPit par 1 to aehmt the pka eif auprnir 

< rimM HtptrriJi 10 lUHlU p <**0 Sc • t^hi> in eiw of a thn it imminent 

iIh<» to th<» HAim effect (u rt Kfinnh re iland iiu \ eahh te* tinman iKiniiinte 

nudOlh^r^{i 0 hiikfn I r\al\ a ocat It -aiel Hurt ix no law whinh re- 

MivoUmit fi«eniie hfuhng rarnuin in- ipiin^ that an mnootnt man mujit 
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principle of law jH'rniits tho individual petson to avoid 
sulfering oi e\en to sa\e his life at the e\})onjiO of the life 
or, as revealed in many wai oiinies truiN. of a \aht multitude 
oflivovs— OI of .suffcnni'a.ona vaht scale, ot otlieis Mon-oiei. 
there is as a i iile no question of dan^ei to life, follow ttif! upon 
disolx*dieiue intheeaseofoftlcmsui othei persons in positions 
of authonn It is, as a lule piobahle that disohediem e on 
the part of sudi poisons, fai fiom ('\posmg them to tin 
meduite tungor, may lesiilt in (he moditualion oi with 
drawal of the unlawful oidei 

R« 9 poo § 2o3rt With the ]»lea «tt siijH'iior ordeis (hi i< is in sonu 
’* ‘^otineetul the in\eii.e uise ot the lespoinihililv of 

BMuidfw coniinandeis for wai < rimes eommitted In siilioidinati 
o7bu^ members of the armeil fon'es \V hen t loops midt t a gem ml 
ordinwefc m command of a Imality oi punime in odupnd hiiitorc 
eoiiimit massacres and atiocitics against (he inilian iiopiilu 
tion 01 piisoneib of wai there niaj aiise m ailditioii to the 
enminal responstlnhtj ofthe adual peijKtialois tin lespon 
sihihty of the commandd .Sudi lesponsilnlitc arises 
diretth and undeiiiahlj, when the lots in i|iitstion liaci 
been (ommitted in pursuanceof an oidirof tin (onimundtr 
(oncerned or it he has i tilpahlv failed to take tin m u ssai \ 
mi'aslircH to pIe^en^ oi suppress thi m 'I’hi failuie to flo so 
laises the pa-sumption whuh foi tin sake of the < fti t tni 
ness ol the law <aunot la* u'gaided as easiK lebuttable of 
authorisation, eneouragement loiinuaiui , a<(niKsuini, oi 
subsequent ratification of the eriininal atts In nuineious 
war crimes trials of which the case ol dinoul ) iimiiHh)la * 

forfeit hu* <r nuflftr ^♦riout harm I I / to [V^Ut) pj) hJ ^SO 
m ordt’f to avoid (ommittmg v ( nun ium I Hu wni lt« judg 

uhich he condt^mn^i i rmnt m ontnt^vi <x 

I«I4S not yet i»uPi<*h(d) Tlun fx sit urn of tin litA ijtpliuddu tin 

for xUtM w the ivxt «j«rM m nxfKUHihjIitv of ft n maiidjng liflicfrfl 

objisction to Uii‘j f« wonmg of fho (hi llu quf stum of i ict n nhethor 

Tribunal the iffuxfd had knowluigt of tho 

* The tmi ih trte<l and rom atrouius rmimitHfl hv tho ot 

mcntecl mxm in doUiI in lUtr ( nnm the arniv indtr hw toinmarul At the 

Tnak, { nt)48) pp The Unu of the Arm man rr oMupftlon of 

Judginfmt of the (Vimmiifiuon »ame Hu* Vhilippuu)* the i'ourt torttwdtred 
up for r«*VM>iv on a queAtum of law fnmnd h\ tb< findlrigi of the 

before the Hupreme f’ourt of the (VmmuHum )hwtwfiwtoMht^ judg 
United StaWs on r pelitum for a writ ment has U'en ♦xfMvmsl to Rome enh 

of habeas torpua W \ S < wm <,ri tiu groumi that the utato of 
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se*ntenced in 1940 to doatl) b\ a Unitort Statens Military 
ConuniHMon in Manila, istla* mont hi^oiificant example — lield 
ftttei tlie Sc‘C'oml Woild \\ai ^ vaiiou^^ tribunals acted UfKin 
that prnu'iplc The lattei has also been lecc^jnused iii tlie 
lejjjislalioiK lelafnur to \^ai trina s of hon^o countnes ^ 
llo>\c\er, it iH piobiif>J(. that the if sponsibility of the 
f ominander goes b( Aond the dut\ as huinulated abo\e Ho 


un<l (Iwrupttofi a 

(oiiiinuiiK ttiv>ris a tlif tiiiu ( thi 

Vrufnum of thr^ I’hilip 

piiKM tin<lt it mipiiriihlf f(^r th 

to jUritlJl <U<UTit» kn 
< f t nmi s ( onunitt* ti l»\ ilist uvt ^rouin 

it hi'i irnn Nt I M 1 I h( i tiKt^ f 
htiu (I’lOn Kul ti ui 

iJ U p lUe Si I lU 

1 airin III in Ji L h tPOr pp 

H i I ssj and 1 < Idl - m i < * * 
It /ai Ihf ,ht O n 

It II »»{wn\nu<)l I 

^ tlo » I'.i t A !>/ U< # l(f 

vidfd in la t}« < \nidiUi 

Militirv <t irt si \rnh e intunv) 
himI m\ 1 ifi^ tl)( r< sp iJ t\ ini 
jjfH.ontal u mnufidti t« r t)o kI fuik. 
nt p'lHonifv of n ir Iv nuj in 1< r 
liiH loiMHUind ( It nr ( Ir ai^ 4 

OUs) p th( And Ht *r 4 -» 

d<ud(d Ml OUb l»\ tin 1 iiIhIi 
M iliUrv 4 ourt in W iqip rt d \< tr 
rn inv ) ind in\ Mv im^j » '^itniiiir i h iri^i 
ihnt ]> in, thi /‘id i Ux t uis# 
dis idt I m PUT l\ in* Vu^lruinn 
MiIUir> ( tiurt at Uinul (Nen 
Hritain) wlun flv uiu-^id thi- 
( ^rnmiimiinik; ifunri! 1 v Iipiou^*. 
\rm\ in Bonno ^ •** nt* n t 1 l< 

d*Mth oA thf* tlww tliAl wluU ( Ui 
111 ind*. r ol arm* d 1 ‘ri **h >1 I ipan 
jhej iinU^fnlh dinn^^ardid and fi lt*l 
t*i di9<hiri*o ln»* <tiit\ a- u tom 
nuntUr to lontnl tin n ndiut if tin 
mt'inlyerw nt his whtr«l> 

the) tvitnmifit*! hriil il ntr <ii' 
tmjHUWt priHoner'j oi \irtrl nml othir 
hijthtnimw* t6i f n (I’Ovn p »*» 
In the Ofnnnn Hujh < irnnaiW /rnii 
(Truil of H ilhtJm ion I ftb<ind OthO'>) 
detided m IIMH h\ the ruiOd ''tat* *♦ 
Militarv Tribunal at NuremlnTg th* 
Tnhmml UeM »i t‘f ^omc <»f 

the aetUHcw) that the ooinnmnder i» 
wjxmsible ftir Miu h < nme« onl) u hn h 
he haa authonmi or iihnh whtn 


rnimttdl with Kh knowledge he 
i 111 * <l to >iipj)n ss Ihus the Tribunal 
did IK t find Mutfnifiit CMdince that 
th* pfiiKipd KMHtd liiil knowledge 
f Ok miinitrH c f nvilians witnin Ins 
iti 1 b\ Mjetiii ditiuhrmnls or thit 
Ik itfjUK'K id in ‘.u h at tiv iti* <* lit 
inu-'i bt wh wn both Oi ha\< i ad 
kri wlf ig< ar.d to !ia\t Ixen ron 
1 (<.d With sin h iniriK ral n<ts either 

I \ c f I irtuipati u or criminal 

i *,iK‘-**iK‘ (d ? p 11} 

II w(\»r with regard to some of 
tin a i\wd m the '•ame inal the 

I nt nil'll Ik I ! th it ( )n’*lriuti\e know 

* dw* wti-. HitlKKnl IhuHit <h<lintd 
t ftx(.tpt as H dtfiiiu tht Hubniissiun 
that Ihi icttHd the n mmandiiig 
ir<m ril did nc t na*! th* reportb sub 

II no d to him ind onOnning accounts 
fuhat n till fi c *f it apiwaredto 

I* w ir itiuuM It w i,s his dat\ to 
a* imiin hint'"* If with the lep* rta 
d t p \ik 1 sit torananahsia 

<i <thtr I itnJ \ 1 15 \lu 4 O) 

pp t* I "s. 

- I hi b inadiue \\ ir Cnnies 
Lulitmi'* jiroiidt that where tliere 
i- i\Kt*me that mnn tl an o’ « war 
unm I hwn vtimmitteil b\ mem 
Uth I a knnatiiii unit bod\ t'r 
Luiij whiii under th( (ommandida 
>ingh * inmandtr the lourt ma) 
i* net hilt cNidt mi 'isprimfl/anr evi 
iKt <f th* rfspoimbiht> of thi i**m 
m ruh r for thoM cnnio** The l>utch 
i iw »f U>47 supplcmt nted pre\ious 
hgnhti n reining to war enmea by 
llif Kidition of the foUt‘Wing Article 
\uv ‘•upenor who deliberately per 
init"* i suhord te to he gailU of 
*»u* h a t nn t sh u* Is' punished with a 
sinul ir puni'^hment [to that meted out 
to liu principal offender] ’ A French 
t)nimiin*e of HU4 i*mceming the 
»>uppre'*aKm of war onnies is to th© 
bsme cffeit 
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is it is liclieved. also responsible if he fails, negligt'ntly or 
deUbemtrIv. to inflict puuishm.-iit or to insist by all mctuis 
at bis disj«)sjil-inehMUng, in extreme (uwes. reliiuiuishment 
of his oonnnnnd -on the infliction of punishment uiwn the 
guilty, rndonbtedly, rewiJute insistence by the coniiiiander 
nn tlie punishment of the guilty may involve tor him u 
substnntini degree of {K'rsonal danger. Btit so may the 
refusal of a subordinate to execute an t>r(ler which is paleni ly 
unlawful. Yet this luis not Ixhmi regarded as a sullich'nt 
i-eafeon for reoogni.sing the plea of .superior ordei.s as an 
absolute defeiu'o. (Commanders ('annot. in a dilTen'iit sfdu're, 
inx'uke special consideration at the price of the ('ffeetivene.ss 
of the law. In so far a.s they ihemselvt's aiv in a snbordinat<‘ 
position and unable t<t ensure, a.s against the detennined 
opposition of a higher authorif\ which ha.H in fact planned 
the crimes in que.'tion, the prevention nl tin* crime or the 
punishment of the guiltx. there i.^ open to them in iIin 
matter the plea of suiterior order.-' as a mitigating eiieum- 
stanee, though not to an extent ns w ide as in the ease of sidi 
ordinates of lower rank. Any deviation from that pririeijtle 
is calculated to endow commanding oftieer.s with immiuiitv 


for crimes which, as aetive or pas.sive aeeompliees, fhe\ in, tv 


have conunitled at Uie instance of a higla r .inthotily. 

Hortili. § 2o4. Private individuals who take up ,irm,s and coimiul 


t4eB in 
Arm» by 
PrivAte 
I&di- 
ridnak 


£«pioiiiig9 

And 

W*r 

Tmaott. 


hostilities agam.st the enemy do not enjoy the privileges of 
anned forces, and the enemy has, according to a customary 
rule of International Law, the right to tmat such individuals 
as war criminals. But they cea,se to be private imlividuals 
if they organise themselves in a manner which, ae<-ording 
to the Hague Convention,* confers ujimi them the status of 
members of regular forces.^ 

§255. Espbn.ige and so-called war treason, fi.s has Ih-ch 
explained alxivi-,® Ix-ar a twofold eharaetet. International 


* See eboTO» § 

• In June 11M4 the French Forrei 
of the Interior were eonutituted an a 
cofflbftUni force commanrlfHj and 
directed by a Frenob high - nulitary 
officer* They were recognised by the 
Supreme Ccimmander of the AUied 
Expeditionary Fom aa forming an 


integral part of that fort'c f ur a 
forma) announrt*mci>t to that /(feet 
clo<if*rihing m a war crime the (airman 
repriaalfi agamRt the Frcncli roailtaucc 

groups thuR organuHOt), hc»' TAc Timen 
newftpajMTfdJuly 17. IHH, And ace 
ahiivp. I/I e mt»vemonta, 

■ Sec above, J |r>9. 
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Law givoB a right to iM^lligcioots to u^e them. On the other 
hand, it gives a right to fM'lligerenth to eonsider them, when 
<'i>intnitted hy enemy soldiers or enemy priv'ate individuals 
within their lines,* nets oi illegitimate warfare, and con- 
sefpiently liable to punishnaait — though it srems improjK^r 
to charaeuaiM* sueh acts as war ^Tiiru's.^ Kspionage has 
ulnaidy )>een treated abo\e.‘* 

So-ea!led *wai treason’ <«nisj.'<ts (»f all such acts {('xcept 
ho.’^tilities in arms on tlu* j>art ot the ^‘ivilian ptjpulatiou. 
>p»ea<ling of s< <liti()Us propaganda h\ ain mil ^ and espionage) 
uimmitled williin tin* line^t ol a lK'lljg(M( nt fo are liarmfu! 
lo him and inii^iah'd to hur)nr the enem\ . It ma\ 1v* 
committed, imt <nd\ m oe<uj)ied tnu nu counti\, oi in tl v 
ot mditrti> 4)[M‘iali<inh. but an\v^l^^ne wOhm the lin(> 
ol a bellig(' 0 ‘nt 

Hneiuv -oldiei" in < ontiaoistnu i jon to pn\at(‘ i‘nem} 
indi\iiluahs m<i\ onl\ Ik punl^lu d loi sm h at tv> w hen tlu'y 
!ta\( uimnutted tlann (iunng lluii ^tu\ w nliin a Ix^lligeient’s 
lines un<l(‘t disguisi' II, ttn in^tam e. two sulduns in unifoun 
ai<' sent t<* lh< nai ni tilet^(jn^ tod(stHi\ a niidge. tliey 
iHa\ not, wlien <MUglit, bt‘ pumsja d Jnr ‘wai treason,* 


* Knpio) outJ^Ki( the Jr Ihks 

a ru ttililf t'f tht t jr^t Worhl 

W .ir iH |)umslwO»h" a« ( i r'imji’ t*' 

Iaw mI th< in w Im li 

it j>U<T 

- S' ♦» aU-'iv ^ O'J 
’ S4’«» rIh?v<, §§ InV.l Uil 

* Sft* fOKM<\ $ 

^•4* Opp<*n}u’im ifj { iVt 

Uu*fv^ .< t ^)iai7\ e « 

p raWi n I Ol 
t«> tilt' n|)|eHiun iHiHi.] iVi.inst 

t»'nn. 'riw arr th< 

»R«on to vtliich thi- <If'si>.'nntioi> v ir 
triMhon U'fn iipf»lnsi. lit 

foniuition ot III) kmii e* 

tho 4*nomy i (2) Volmitar) oippl) 
of ’Wfiint*)’, prov»rt»on^, a,mmuiittiot), 

; (Ip Any voluntniy 
to miliiiiry o|K'rftt loiin of ihi* ennm>. 
Ik‘ it t»y iw^rvinv: ftJi tn tlit 

4*oHntry, l>y opt*nini: tin* tiimr of a 
(l<dnnt4<Hl habitAtum, by miminng a 
dsatmyetl brui|it;«», or otbrfNnjM* ; (4) 


Att< inptiti^z !<•> induio {4nMn*|^ to 
tU-^iTK to to taorvi* as hpies, 

ni.a rht ].l» , IK 
Minrc'>'t< r. and i “^pi it!c ofTcrt^d 
nddifH. '."n Attonipnn^ to brdic 
MilduiH or o^JlMal■^ lit tlio iiiU*nst of 
thf tiu'fii), .iiiii in kucIi 

hnU . <(•; Lilx'nition of tn»'T\\ 

priNoiu f" M w at ( \h u» rh<* evt*i ution, 
during tic World V'ar, of Mib** 

r«\4ll. wfio nurMtig ei Uriis^dw, 

fill a ‘ haigi of liaxing avHi'»t<d Ailn^l 
to ct.<ajK\ (laiiu'r, ii. 

ds2 ds«e ; ^7) ('oii'^pirai) against 
th< It nnsj foil or agair st imin i<lual 
ortiMf-t Jti <i nunib«r-i ot thc^iii : (h) 

W irolvinss' of inihiar) tiains, df fitru* - 
tion of tht' of < tminuuiuaf*o i ot 
ot tf‘l<vr*iphs O'* toiophonra in the 
interrvt ot thouiini' and destruction 
of anv '^ftr maU'ii* for the same 
pu’-po e , en Intentional false gnhb 
rtiuc of troops by a blnxf guide, or 
bv 4 'ne who otferwl Ins serviv'os voluii- 
t.inh , (HI) Hentleniig courier, or 
fliimiar. st'r^)i‘o> to the enenu* 
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l^cause thiMi att was one of legitimate warfare But if 
they e.\ehangc their unifoims for plam clothes and thcr(d)y 
apjKW to be memlx'rs of the p'a<(dul pnvate population, 
they aie liable to pimi4unent ^ 

§ 2r)t3 The Seiond Woild Wat uitnessi d ^^ar erunes, on a 
scale unpittedmled m histoi\ on th(‘ pait of («eimuiv and 
to a lesscu estent ot some ot hei allies I’lio leasons loi 
these prodigious hieaihes ot the law, ptiiH'tiafdl h\ a 
violent and t\rannual govtiinmnt, wne manifold They 
laj in the hist instame in the letnsal of (eimanv to 
lecognist Rus'^ia as entitled totlie hem fits (d fnici 

national Liw as iu(<‘pte(l bv the States of \\t stem ( iv ihs<ition 
— an attitude wimh mandestid itself in paitunliu in tin 
treatment of Russian piisonois of war m iittei ilisieg.ud ol 
the accepted laws and customs of wai ^ Tin \ wire dm 
secondlj, to the situation biought abmit b\ tbf (ounan 
occupation of \«v>st teuitoii*^ whnh, ni tlu opinion ol the 
German authorities, could l)e held down onh b\ \ u^gnm 
of oppression and tenoi flagranth ^ncon'^|s^( nt with tlu 
law^ of bcdlurercnt ofcupation^ 1h<\ lu tlnulK in tin 
decision of the (tenuan {hoemintnt to use tin dipud 
territories ami thmi |M»pulat!ons for the |mipo>i of mt lilts, 
economic exploitation in paitnular b\ w i\ c»t fia*ibl» 
deportation ot millions of the inhabiiaiOs toi uunpul-oiv 
laf^mr in (tcrmanj ^ Kinallv and abo\e ill th, \ owid 
their ongin to the taimtual det< imination t viutcd with i 
cruel and sjbtc mat i< pruision to aiinibilati hiigt sections 

nrul fhc»v wise* nhot 
\li th^ which 

this ccMte rt^jxirtid a w « (fAc of 
c^pioniigr , hiii a w ih jd fa<st one* 
of wcir lOAiHin Vlthtmgli ij;^ iwo 
ofhem VFW in dinguwc, th»»if coit 
Motion for wiw iinf)|WAil>U 

cording fo Armlo of the |bigm 
ItegululioriN , pnAidisi <d «|ourwts 
tncit ib<*\ wern conn mftrtiftllfd ft>r 
no other vi t than Uw nttentpt to 
d««itrov a i>ndg» 

* S<s* ahcnc ^ 
above ^ I72a 

* aixiviv ^ no 


‘ A remarkablci isme of thiH kind 
occurrvd in 1004, during the Hujwo 
J apian««« War Two Japanese din 
guiaed tn (^hinese < lothoe were < aught 
in an attempt to c^entrov, with the 
aid of dynamite, a ratlaa> bridge in 
Monebuna, m tht r» ar of the fiuasmn 
foroea Brought liefore a tourt 
martial, they conf<^*ied themoelvea 
to be 8horo Jakoga, forty three 
year# of age, a major on the dapamee 
General Stafi, and Teieuki Oki. thirty 
one yean of age, a eapUift on the 
Japaneoe OencraJ Staff. lh#> were 
0013 vf tied, and oondemnetl to be 
hanged, but the mode of pnniohtnent 
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of popiilatiou in or'onpiod torritf)ry on acr nunt of th<^ir 
ra^'ial origin- a policy wliich rcsnltcf) in the murder of six 
million ptu’sons of Jewish fuiih or origin J On the part of 
Japan the main source* of war rrirncs lay in her iT»huuian 
treatment of jirisoiu^rs of war. 

These outrages, \Ouch shot’ked the oonscu nee of civilised 
nations, hrouglil ahout i\i the course* of the vv'ar rc'peated 
cxju'essinns of scJenm corfdemnation and of determination 
to bring to justice the authors of and the parthipaiits in 
these erioKrt. Oti l)<‘<‘einlMT 17. 1042, the Ihitish Foreign 
Mitnstc'r, tm ladnill’ of hi.H nwn atel the Allied t Governments, 
eondeiniu^d ' iit the sto«rige>t jXKsible tenns this Ix^stiwI 
pnli(\v <»f ( oldJ)loo(led exlerminaticu^ ' and k athimed ‘ Uun 
.(»leinn r(‘s4)lution to ensiire that tlio-e Ohjxmsible t<»r tho'^e 
euincs siiall not < letiibutitJh *•' In a Declaration 

"signed at M<»sc()\v on ()ct(jlw‘r Gfo J1D3, it was arinimiurd : 

(/i) that niemlnU’M m iIh tinman aimed and (jf the 

I ulinii: paM N li ''pnhsdile tor atna itn^s. massaciev. exec utiems, 
and kilhmrs of h<w^‘e/ev in occupied fc*»?itoi\ ncnild ‘be 
bioueht b-o k to tbc‘ '^^e^ie ol tlaai < mm and judged on the 
s|M>t bN the* {KMiplc's tla‘y ha\e outi.itred ; and {h\ that the 
inajt'F war caiminals ’wijc^se <*fh ih'c'n had iu\ pailieulur 
uc’ogra|)hica! to<adi<m * would In* jmnishccl ‘ b\ h joint 
iie< isicui of t lie < cnummls oj the* AIIh'^' ’ * 

^ 2"w In pm oiam e iv| \ hv Mo-* <tw Dcm laratior <»! OctoD ruv Nur- 
JO IhtJ and («rsimdat pioncium tmu nts iht' rmted States 
the I nited Kiruidom. Frame oiel S»\jct liusNia conclude d Mijv^r 
cm August s, 194a, an Ago cue lit io? ilie rh>M‘*‘Ution 
ihuiislnnent <d' tlu* MiCjm War t'riinmals cd' the Kuro|KMn 
Axi'*.^ Tin* Agiccimnt juoxidid the ^citing up <d' in 


' V<' ^ ITJ'i 

* littuf'f uf i'ttmnn-njt i)thxitA \*h 

UiS.’j 2l’s2-2ost. 01J 

0<if>lw*r 7. KM?. rr^Hxi^ot 
c^'i‘lArc’'<i it to IvT* till' *'f lix* 

tKtvmmicnt <d thr t lath’d sun*# ihu 
the* uf 

iaclurjc?i prvnmoiiH for th^' <tt 

c»»cr irtiKurmU to tho I'laUMi Na(c‘n- 

* For fh»^ ef Uw iK’rlniUitiim 

VOL. n. - 


//>«f I (tiifd H ar 

/ U >rWO‘<5 ( liOsJ I* lc.>7, 

♦ iIhvVO ILV>a. 

* c'hvI. Mir»S. Fer thi;» bist«trv *'1 

tltt of itu ms* 

1 1 it* u-tiiof *il t on 

I }oh lA»t fan. /.v-f Mr>.A., llovmc' 
rnsilina i>rt'xs, UMlU. also 
flu* jmix'flant Roi>>rt of Mr JuMuv 
.UokMui to llu* PrrMtk'nt of dwm» 7, 
i‘u;> A J , :ii> daird. suppb* p. nt*. 
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Tnternatioiuil Military Tahunal in ac<'oi<latia> wiih a 
01 km tel aiiiio\CHl to the iVieoment and tlu* von- 

Htitutum, the jun^cliction and the fiuu'tions of tho Tul>unal 
Th<» Tnbunal \^us to torisiM of four nieinbois, (‘uoh with one 
aheinatt oik judge and one alteniate to he ap)H)Uite<l hy 
etuh of the Paitie^ to the Agieeniti)! In addition to tlu^ 
*\itKle> u latintr to supiiioi of del ^ Mo tlu indiMdunl nsjxui- 
Mbiht\ ot tlu a< eUMul legaitlli^s (d tiuii idluial {lo'-ition ^ 
and to Nateguaid'i o< tan tiiaH the main jKoM-ion of tlu 
diaitei that <(mlained in V.iti<li t» and didnung tlu 
juiiMlution id tlu* Tnbuiuil 

‘The follo\vinjf ait*', <ir anv' ot th«nn, in < ruuM Miniintr 
the juuMlution ‘if the Tribunal lur wliuh th»ie shall intiiMdiiai 
respouxihihtv 

( nms Pnue lUineh, [ilaiHiinji pr»‘(>u oion in lu 

non, 01 \v itruu <»f a war ot s^aui or i m \ioiinou ui 

intern Oionnl treitU'** aiZiMiiaiits or i^^uruu-^ oi j iitnipition 
m > (oiniaon ploi or < ou^}uru< % tor tlo im oiuphnlimuo oi ui\ of 
thi f on gang, 

(h) War Cr\m»'^ ihinulv Mxations id tht n\ < u^toin M 

\mr Su(h violitioiis shil! nu huh hut n* I U hri it» d t > u urdi i 
lU tn itnu iiT or (U {Mirtation t«^ '•! u* lal>iuir f»r hu uus. uxh^ i ] irpo ♦ 
of^u\ihan populanon.of or ni oiMipuil (irrUor\ in mi i i»r i I 
tnMteu nt of j ri-inier- ot 'wai ftr nr-oiM on tlu i loii»*u" M 
hf*>tajri*s r of imhlu or pm Ut propi rt , inton ih stiur lu n 

ofdtUs toi^n- orMlilJ^fK dt vaU it on I,* t JU^IltlMi h\ IMI'IIV 

(e) Crtmts Ihmanitf/ n om h niunh »■ »\ltn<nnnioo 

enH!a\enjiMit, deporfatu n, and otl<r iuhuinuu luts i«*nuiutT<»i 

* Scf* al’woi' ^ J")! Ih^ni tlf 1 1* r«i)'p (<ip^ ♦! tli* 

* See * *1 j ^ 1>"W In yi<lditi n, \ft/i e4rt\ \\* 

< h\rU r poivwlf d for the Irnl 0 PmIm) ind fl t liU (oiml 

grn'ij>si Ami orj^ oa l»< n« viid cu t th» It d t< niAk" »Ui h il' Strati n 

rnhunal tlu to lU Ur* th‘ m 'Aith ri'^anl U thf I d>in< t i»f tli« 

cnmmd It Uid down (m H^uh On Hijp,h ( annuiid ku I th 

ArtUle lU) that whin* » or Sf fm !h*n f thr 

oi>rAnj>itio»i H df ^ nd mnuntl l> \ ) l*oi oj m Mint >f ^'•1'*** 

the Inhuna) the nitional auflMrituH of thf trad Uvffohd am 'th#r- 

<>f the Si^tmtorv Sute»i <»hrd] liAv^ the in l( L H M (POT) pp 
nutht to hnni^ mdiuduAln to tnal for ® Ih»* mtuidiuvi » Atf viuh \ihuh 
njcmlKtdufim stirh jcroUfKi»r Of th< rnhrtifd in 4ol oja n 

Aation*} Stx * jfroupe or or>niiu*m rflcn to tht*if <on 

Oons ^ were mdietwl < nminal tnhul#*<l Ur^* ly to tr nfh rmjj itn wi^rk 

Xrtbtttial infldr^ & deid'iratnm uf a <ontnhufion t4» mUr 

crimmaluty with ro|i[»ud ta three of nfttumfti 
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against any civilian po|mlation, before or during the war, or jH^r- 
secxitionw on political, ractal» or Teligiou*^ grounds in <;xccution of or 
in connection mih any criiwe witlnn the jurisdiction of the Tribunal, 
whether i>r not ni violation of ilic domestic law of the country where 
pcrjietratcil,* 

Tho (juostirni wlndJicr the confeVnienl of jurisdiction 
njHiU tlie 'rrilmnal with n^gard 1o rnmew fujainM f/ie peaa. 
constituted an innovation in International La^\ (i.e., the 
question ulu’tlier recourse to airgi(“«‘siv(* war is < riininal or 
nieo ly unlaulul) i^ diseusMMi eheu'lun^ in this vuluiiU' and 
an.sw<*red in tin* negative*.^ In tin* tludgiuent f)f tin* Trihunuh 
given on Heptenilx t only one out of t\v<*nty-one 

atcUM'd was lound gmlt\ undei that liCMil alone and s<^: 
teneed to hie unj)t isc»ninent . Similarly, only two of the 
aecusi'd wei(‘ tcnind oidty td f linies again^'t huinanit}' alone. ^ 
Allothiu iu iiised v\ltf) were -eutiueefl l)\ th<‘ Trihintal ^ w ere 
toiuul guilt 1!' addition other < rina*^. ol onlinaiy w^ar 
< limes iif dethiMl in tin diartei in hill (onhuniity with 
hiw ^ In tie light ot tlmt fatt tlie Internationa! 

1 .ilxuf ^ .kixl ra ahmiCttinf, nf the '•uvr 

tM!V ther«* (.t*a jHJ'wer hut a pnnnpte («f jiistsoe. In 

^ 'fhe trial t'< on X i^meral. il wouM apjMar that the 

1*05, *lhe ‘u irm.^ of t \ eluv e »u'l ‘f (tt thf autlior'- *1 the ('harter 

st>MH iu ^ h\ < oijii ,* 1 r in ta(h‘ii »iii tojiuheh intlu inilu Ouect thto h ifge 
\uiHHt ;U noli I (»r (hi O \t i)f t nnu*^ ihe fH'ue 'waj* "up 

.lurl>lfMent i'nui t • ]KfTnMi tjK'l v uU h\ a i onev t apprt (. la 

A.J, 11(1*07) pp ti» an t tht h i: il posit ,1,0 MU th*’ -sulijOi^T 

^ One M ni< tcmI Tm .icath the hut rtUo )y\ nx.a ton- 

« Uier to tiicntv \ear^' nupt-nonnieut vjiicriti -us m! int< riMt,y>Tial jreaee and 

* 'I life of the wtri ae ft jiotue The •savTii m a (htTereia 

tpiitiefl ot all ^ sphere \ppiu s to the charp of ( 

* It H therefore |wt--i5hh that uinih aj:aju<t auunnitt a proMsion *\( 

-Ihougti not all of the entj nut of Hi*.nnlu isu mi^nauh a** it aft'rrued 

(ho Clutrtir of liie Tohunal niivjht tht e\i tence of tundainetital huninn 
have iH'fMi vvifhtiUt sulftan n,:hls ^upinor the law of the 

tially iiifoiOnt: the result »>1 the pro niul jirotcited In imenuitumal 

<e<vlinji(a if it had l>een liinitiHl to \v ir ercniiud fsinetion e\eii it violatisi in 
t runes pro|ver. For ono* istn the pur'^uano^ <'1 the Uw of the State. 

Chill ter cm the groiunt of the allc*red (No Lmteriwieht. ly^hmottonai Lnw 

retroac tj\ ll^ of it'is proMmt»ns hm Usai nn/ Humnn (I'JIlH pp. ) 

directed ftImo*it oM iuHjvrK to * ouinos However, the ]»rovismn« of (ho 

UKftirot (he |i**«eo ' ’u»d ‘ crimeA. Tharter m thi'» matter wen* MWiew hat 
o«fiinht humanity * The Tribunal - ambiguoua. In the; njinialfonmila* 
rightly, it iM Ikdieved {s«H' above. § 5‘2/0 (ion they wvtm'd to give to the 

lejeetwl the \iew ihat with regml tribunal jurisdiction with regard to 

to oriiTU^ against the pt^acn the pro- cninea agaiuat humanit\ irw'ap^etive 
viHiofiji of the Charter were rc^trci* oftheir c<mnes’t ion with cnmeaagainM 

at'titr®, It film ol)«er\ed that tho the i>i‘ac<* or war enmea. Aatherwult 

maxim nuUum ^nmen /riae is not of a Pndocol swbik'ffuenUy signed <,m 
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Militury Tiibunjil at NiiromlH'ig must Ih‘ viewed primunly as 
a triliilnal tonstituted for the puiushmont <>t var erimes 
proper This was done through tiu' joint exerusi*, In tlie 


iTktt'ber h l*>r> the 8t>m» ut 

the Fughsh tindl Freiv h tt \ts aft^r 
the wonU tl tung the vi »r iu Vitulo 
it (r) WA> i\f»hu«v! h\ i t tmnirt to 
«ith thi Hw«>.niwi te\t (n 
lOUfMMjur lut thoujth tor no ipparent 
jtupi'rutixo K vv<*n the Inbunil held 
that U had jurwiit turn ofd\ in n t 
of Hiuh ixitA enumerated m \rtkl«> 
h (t) AS hiiil taktn pU<.< dUr the 
toniment* imut of tht u \r Jn (at 
as tnmts hunianjt) uen 

pnor t<> the war tomiiututi in pur 
suanec'* td a ot initiatiiui ind 

prtparition ot a war of aggr^xsion 
they ought to haM- l>een <.on*.idtnd to 
fall within tht jiitHtiution of tlu 
Tribunal It h possiUt thit an lutcr 
national tnilitarv inliinal ^otuorintl 
pnuiin)} with war < riuo>< prt'jw’r n av 
not >vA>t iH’^n tlu‘ proiH' agtn > 
for <XA<ting pu nn I nu nt tor rniiv < 
agatrutt hunianitv For the iuniula 
turn td junMiietnm in re-ipt t ot w vr 
crimes and tniiuH igam'^t humanit\ 
teAdcti b^Uh to draw umnfonntd tnti 
ciW ujMm the thirge ot war amns 
an\ in the emJ to ro<lu e the Hb « tivc 
now of the thargt of tririun 
hiifnanitv On the oth* r'Uand tb r» 
werk CtKrent and deu'^ivo 
agaiiLst up <lit?irtnt o»urt4 to 

tr> Ihf •)>\nie ew< ujjwI 

Ipe litoratun < n the *sur»jert rd th^ 
Xui^unbrg fnal h v Li^t lud tin 
following H a rrur* 4th tion Ink 
min/ 7 A* f fiHf tufntn4 th^ No It ir 
Tri/aiW^ {PUti*. Ih Hi O f T uu K f 
fjt Trti>nmi MiliUnr^ hUnnHfKil 
( nrnxruU U fntfrrf 
(11)17) and ui H(t ilOfbl pp 
210 31 1 , Ili4i)ry K'J th^ ( nUtd 
Sftiiom If ur f f 

(m8), pp \m 271 Mtrh I e 
Nufftrh^rq ( 1 0 l , lyt hm Urmvl 
Judgmtid tj fhf Inhurutl 

Jlutfifry and Inmy^ « Mi^rmrantium 
of thf nlaty (ttmmi ( ID 10) , 

hart in Jandkud 5S {VH^\) 

pp. 1 10 , liAtlm in Foreign Affairs 
24 {imi pp mm, Olmik m 
HXB. m {laiO) pp htdMf), 
Hfneog m Ht Znis/'hrtfi 

fur B(rafr€cht m {mm pp 277 *m ^ 
Forbea in Oanadu$n liar Rrtttw, 24 


(lO-ln) pp 5ti4 501) , Mellrt! in f ti 
if i hunf/ct L<in Hittru fl 

^1017) pp i »") *01) , \\ right Ui \J 
41 pp ds 72 , Imth t(iui 

pp 21) 17 Kr^iw (rent h(4iujin SUrfi 
iifrj (i Im tun U)47) , Morgan m 
Qninhrly littuM i Vpid and Oitolxr 
1‘»I7) , Oonn* dn u tit N abn* in /Ot 
U ir it /wen/ ti ft ♦ r» 27 

(UMT) pp sM Hjt tfiil in 

Hecntii 70 \1*U7) n) pp *si os| 

(tta\rninA/ JltlDlfO p,> 

iHtJIJ and J'j (h)17; pp t l7 
Jt -c's'ip in s iemr i/uoftirlu 

h2 ih»I7) pp 1 lo , Uit<nl)*»rtt m 
H ft )I (lOO) pp s*» 112 , "^cni<l 
in 1 ./ 11 (I OT) pp 770 70* and ni 
Jurtbal lU’im NOildIT) p{‘ 

2t)7 , KO-jfii \u I i I IP 

151 171 tuid ui // \far / ik * 
Jfttfhati T u( I I jtp 2) I 

h*«r/t nO r*;t r in / 

/bH'U JliOjj t pp (2 1 Pd ^Uri 

Mm m A rnf Uin r finuHTV 1*0 T 
Ltstnthftl ti irriH U ► N \ and i 
in 7/ / L wi PM < / pp s r 
UnglO m I f U PM ) IP 40 ) 
ll4, hu ks lx Vi /MrM JffdUy Fn(lf 
A iv^ PM‘t) , f-^rui f tti 
J nr f Jtil , f i n* n il t an ir i * ou 
id O MS pp iiU I » Mr. 
'UTiS in >2 rPMs) pp 20 4 m 

ifi‘« J / IT it 4 0^ ft j a 

MOj/o H fo ; 1 MS pp 1 , Is 

Kri. /hPj 1»* t i i 4 f ihi fur ft U 
A i * I I jO I p I 2 i's Nxi to 

tnn*H tw'ini i luMkrifN Pi ii m 

U U tit O Mi I M M pp IJO If. 7 
N hwf ih ir A ) 21 i PM*o pp 17*^ 

22n Ool IhM (n in «/ /^h 
fj iy4*rntUt ff* I {fi PlH pp 2nn 
225 Ar (It in in fC I {(nrn^ia 2 » 

iPMTl pp jwyT 1 Oj f ji, tb)ls 
pi) 111 |H| (irn\»ri ifn f p^ 1 i2 

noniL, in ></;r xtj \\ ttria Affair^ 

lOiO pp J,H 152 \nd iB-r^r //|#/ iyt>/ 

/ pitf i p ffr ( fhoit^ ^ t if 

mnAtou noisj pp PM 220 

fb >frnttnfn pn^^erdiug^ ^ of th*' 

Tml hat 4 iK^tn puhlmhid m (nil i»\ 
His M tp*‘t \ s h»ftMon'^rv < ifhtsiand i>» 
tht I nit^i SUOs Mo\irnui<nl Print 
ing Mfhef /U^dimgOm. DiM 
also Sfiii < and Jyi/rr itfitm 

7 Dols and two Siippb mi^nb (a %al« 
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four Stute« which estahlbhcd the Tribunal, of a rijxht v^hieli 
ea(‘h ot them waw entitled tn excni-^e se]>arately on itn own 
responsibility in ac<*or(lanee with Jnlernatiorial Lavv.^ In the 
Judf^ment ui tl)o Intel national Militaiv 'I'ribunal of the Far 
l*iast the <n»ly a«‘<*use<I to bc^ M‘nten<t*d t(> death w<Te thoM‘ 
who, in addition to other ueie found j^uilty of 

olderin^ or iieinnttln^ the < oniini*'Mion of oidinary war 
( rimoh oi oi iadun* to take ade(|u,tio steps tt) M^cure the 
ohseiMinee and pM vt-nt lueadies oj ron\(Mitioiis and laws of 
war in re*HjHM‘t <4 [uisonfas of war and u\ilian inteniees— 
liiou^h a hu^t juopoition oi the accused v\ei(‘ senlenied 

teiins ol mipnsomneni Un ennn ^ u^ramM the 
(Uily “ 

Subsetjuent to 1 lie -.lifnat UK' of the A^Me<*iiH‘nl netting up 
rfie Inieinatio. ii rMbuna! aiid its ('}iart 4 *r and 

pi hu to t he triiib ninetei n Smic*- adht u‘d to tin* Au;icein(‘nt ® 

u <»f li tfleoij Hurpr.a#^ w-n < 2'iT<0 

( * tiu omI pytpirMi S' rh« i »iS, » ( i Sure r M U < kUiK xt*<i Ot 

Of I tuN ‘i sU *0 N < Sji * t< . r •M I S r ♦St i*T n 1 .JiMtiulJ A - MfHel if TO tlj 

'I t ioniisiSt; iii i t»t iIm 1 hur ij ihve 

juihlo' » i t<. nO*t tl ] hit if* i I)* ft U tOOte j> 

M i‘r.> Ol *: Otl(vA aOi ih»* On) <u I'Jne 4 

i> O PO* . *1 ultrinuii Wii- diloma oti 

* Iti ; u vk t)iO a *\ U‘ »]!♦ \u%trib»r i UOK, For luotur cl»‘ 

i M ri mO-'oa -ub I I ,0 i’ eil x nl^ s< h lb m 

idtsn tli»* t^li ^ 1. ttj t lO Mil j»i ji ui» er -U 21s i hi n 

hsi/'ViUt If, I Mm' 1 Oi<l in \rih (ni l‘Os s* 

»f tin' < likOtr viM^ Oit" » \» r »!> « lnifiij‘1 in if I j H 

( iHi* it llii Mil rM n ♦'j-l lO » e O'er* prtii pp Al 104 ( on mi 

1)> til" i ounOn *- ♦ -I iO ,1 h Ou' nt. e ^ *11 s ;i4jPMs\ jiji 

iUnli uno ri<iiO tri iP\ ill 10 on! It rwii/ m /r a ' 

>n*l llu unii»*»ihO 1 Tiifhl «t On- ' ’nO /* \i 4 o."»,i‘r» 0 ) In I ‘4s 
ti3ni\trj*H t"i h >0*’h*O' 0*r upi« J Ou" s^jpi, On IniUii 

UMriti'in *» W Ml rvi ( «l i \ i),t st lO h ,1^ . i {• »i that tin oiOTiMOonHl 
Mviln"'*! tonUl ' H*vM*.fr in tht liOMial i ' ihf tr*r Ka^t sittin^^ m 

«iamr prt'WiJtu** th» InbiiiMl jn»ufN'i*il ,1 ipun ♦htn uiiOt i the "tsnjiatun '•! 

to i*UU llotT ilu' * LaOm >'H'* not Vi thi' I nitMi nini i'tlur AIIimI 

till' n ituoi" of *in uMtrm 'MMiIm »t * mnliu'*! ^\ **• not i tniruunl «t tlM- 

of* till jkHfT *'t th» inturnn- I n.t* o siai, •, uu 1 ih it it li id OciMi M‘t 

tnitiinnK linf as * xprismon of * vision*! Oirai iiMi tithur tlio Snrri'mo 

iimmI w ftrinnhiii.; ♦owhiM l » inni.tiidu of tho XUitil Poui'is, 

'%‘iiivo Hfir w m not oiih tiU t 0 Jotmc Hn th« iwvnt of tho^<* to\*i<is 

ilia aIho i ornanii ,‘i 4 v livoM ^ iii flnif iMiMin tin Siiprenit' * i»«it 

^ 1 iu* rTti'nfi^i s( t nil 1»\ li lii'hl til it s* h’l'i no }\st*t to ri''\n*\v or 

Prui UunkOon imuisI on .Inmiux I’ •'^t /ImiIo jud^nio n id tfu* IntTr* 

lan> bv till' SueoMin ^^in»^nJl 0 *f^T fo*- mtiond Iribind for too Fat biiM 

tVii" AUu'd Fonofs n* tin' P-Kifa Tii** Aid« /hrvrfiJ rf \i v i huijln^ M^Arthm , 

tVoi Umntiofi rriud on Ou P*t*din» S t't bo » .tls I > no 

Dtekirinon of diih -Vi lf*4o ^nU^’ * IHmieirk 

ae<vnt<i4i b% »«d \ oj'o'.lnMii thi' Ni^thi '‘lumb t >0klno 

MsunUan^t tni«tnini<'Ut of tintsiadarorid -ho iki.i roijind Url^uim KthmpiA, 
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In December 1946 tlie General Assembly ndnpled without 
dissent a Resolution ^ in which it ' reafiirmetl ’ the ‘ principles 
of international law ree(»gnized by (he Charter of the Niirn- 
l)erg Trilainal and the .Tudpinent of the Tribunal’ and 
ditected tlie fonnulation of these principles with a view to 
their sulw'ipient codifieatinn ‘ in the wuPext of a general 
eodification of otfences against tlu' p<'ai‘C and security of 
mankind or in an International Ciiminai Code.’ It may 
not be easy to define the exact naturt' of the liinding force, 
in the sphere of conventional Inttrnatioiml Law. of tlie 
Charter of the International Military Triiiunal uism the 
Slates which signed it without fornialH afcepting any 
obligntion.s inter sc. which adhered to it, or which parti- 
cipated in its affirmalion b\ the General As,>(>mlil\. How- 
ever, International Law i.-! not tTcalial by treaty ulon<‘. In 
.so far as the instnniunts leferred to above give expKssion 
to the views of the State-, concerned ns to the appticni'lc 
piinciplcsol Intel national I.aw - applicable generally and not 
only as ag,»in>t the defeated enemies they mav Im* lairly 
treated a.s evidence of Intel national 1/vw and as binding 
upon them. In coniivaii.'ion the detailed toimiihTfion of 
fhe^s<‘ principle.s, howevei iwdul, nnwt is* deeineil to lie ot 
M'condiirv importnnee,- 

§ 2o7ff While the International Militarv Tnbun.al at 
XtireiulxTg exercised juiiMlii'tion ovci at < U'.ed whose i-riines 
had no sjiecific ’ geographical location,' tiibun.il.s established 
by the national authoiitics oi the vaiioits .\llied Statc.s 
ailjudicuted tipi.n laige nuinlH-i.s ot clnitges of war crimes 
by iomier mendM-is ol the enemy anneil tones and by 
civilians. In particular, the I'nited Stale.-. ^ and Gteat 


Auhtr^ha, HDOfian** Xtirwas, 

Affift. f*uxemboiii^» H uti, Nt^v /4>a 
land, India. dwi 

Paraguay. 

* In ihf' Intf inatiopal l^v/ 
Oommiwm a (IJ.N 

Oowral .Wmblv, ()j[ir]ai H^nrrd^, 
Fifth NuppL 12 (A KUO) ; 
A Jr, 14 ji. 1 2b) iMfmuUhng 
these ^ idm> the n’fiart 


•d Pndf’^wttr Spirt^ptmlGv, a mtmU'r 
uf the (’GtimiMi'in, dm the R<ih]ctl 
(A 22) ,MidhiM*irittt(A 425) 
of a dran < 'ode of ( ))|f pi ji^ttjij|ftt tlu* 

iVatif Aiitl rtfMink»Ttd> And 

«*»*’ r»n tilt' Huhp t pArr\ m f 

j>|> 2tf> 227 and the litm* 
rurc on rnmnirtiity of 
(alxne, 4 524| .j.nd on an 
t'nwliul Tiiiirt (Itelow. J 2576). 

* On the At tjvitjcH of ihf* Ain^ftcan 
HiifUry (iovomnient rourta irt Uef* 
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Britain ' ostabiishod nulitury (ourt*! for lliat purpose in then 
zones ol occupied (JciitiRiiy anil Ifal\ In Belgium, France, 
HoUaiid. Noi-way, ('4ctlioslo\akia, Boland. Yugoslavia, 
and some otlici lountrieh, tnlmniK pronounied Muitenci's 
upon Mur citnunuls sum tidi icd In vuluc of aiinngcnients 
mostly luitiatid and co oidiiiatid ispciiiili uilli Kgaid to 
till' Inning and ajipn In iision of wai niniinals 1»> the 
I'nili-d Xatioiis W.k Ciiims ('* ininission <iii inipoitant 
inter aiiuil hod\ stM u[) l>\ n iliplomatn (ontiHiKC in 
Oitohei 1!H.1“ 111! i< suit ol tlif of thfsi lourts 

and tiihunals has him i loioidiiahli hod\ of lasc Uw 
\i hii h claiitiMl nunn lous ,isj>i>iis oj jJn 1 oj war and 
iiveahd tin ( oiisidci ihic poiniliilitn ol ils juiln i.d 


nulU ’‘tt 1 J KtiiUii* 

jip MM J Um 1) t \ t< ' tr 
ith^r tht <uv(<i >t ^luj Ji ^ u 

rnrkin il'^l v < 1 1 H r 1 I I i in /Mr 

( s ^a^t t 1 \ iMf 

Vri»l ■’tv i/tntnlh ii Vii < lu ii u 
’•mu* trnlis ui I ur jh K *i r n 

/ r htn iu»t* \ \i 

!*♦"»<» Ss t » / rw / 4 r » 

f jj ^ hrfttt ih< ri )f rM v 

t } ^ i* 'U ti < *trii kf<i{ hi I 

^ Pu’tli i t ti b> tit ! n t I 

Pm» ti 1}/ Mth 
(i up to ri)0} <h t»» 

tpi* ‘itu a i thi I t tti iJN I \ n* T 
tfiM til thf iiMH ill 11 till I i>it< i 
Strttt’t til t X ^ tl t < I It I 

ii< •* Mihtarv ] ti » > 1 3 -hm 

K tjiUn ui / ? »t f / ^* * /! j i 

hiu ‘U I'MM IP 

rttiti in iilir \ iiuiun n // / H 

pp Si.tH'sJ I) I ui Ml f r 

f Hfii M 1 PI in" i t > 

Aht> ihiA t»pmi n »tl hnti 

m /f* n Jiii> msfitla \ J 
(HUOi pp 47'' lMi fn “i ttr 
iht-M' tnlmnali t rtMUIixliui m 

it tortJ *iuo svith pr» V H nt ints rn tti >nil 
ihi \ fiMpnrni m n 
un rnternattoimi rhufit nr Uuih in 
Fh^Ji s 17* f- y2i) 

tin I>i8trn! t ( otirt fttr th< I*i trut 
»•! t'ttlumbm riivuh'ti that it hiul m 
iufiwiiciKni Ut f 

thi* MiUf^n rnbmuil fMAblirthui h\ 
tiw AmemHt) m (K>rm'tij\ 

«n {HtwuAnoA of l*An \<i 10 
IM itHiS b> tho Omtrni Coinuil in 
oimfiirmity with tho IriMuhwi 


! < * f t I ft r tht. timl ol 
^ ii Mil Mil'' til T th ; l!v )''v» tru<i 

* Im »i iM ti r’ Milp 1 nl joa^ 

< *n u f 1 1 r I ill i M / 4H r^i njfif 

\ / M/ 1 1 174 j thi* 

-ii 1 < in I 4 ^iniit IjmfriBtMn luth 

r - i I ♦ n Ml iriw’i n 1*1 ri lU vi h 
I I I 11 uiij ’ \ 1 In iurmaiu m 

< ii 1 ill i \i h I 1 i h t fi f 00% j tA d h\ 

\ \ uti 1 Nlilituv ( r4)iin'"ion 

ill t h t I r sv n ir iPHt tlu 
I liiti i ' ill 1 tM sun rnl< r 
lipin 11* ( ir |« uiM i o»:i that 
’i {Ut'iti J fjMinil lul iuth ifiti 

i i*- j«u Ki I ai i I it rln's %% I's » i i^i 

* ( illi il 1< \ n\ iti f f liln rt\ 1 

34 I 111" it thi 4 lutiii Mill'' uUiiit 
\ jtjt r tilt p rpi rti * oithonU of 

th< u i VI innuiit 

Ml till )\ \ ii WarriiJt f Uiii< 
l‘M • \ Ui kill t Mia t r thi 1 ri il t f 

W \r < nitUi iU 1 \ U PM 73 \tui 

SI r/ J tfn I X it* ^ \ iiu IM IJ ar 

i ntfr* ( rrOMvW U pp 40l 

I" I t r i sjj\t\ of tin luriMiution of 
nnitirv n iinti nal MthuimK i ^tal 
IhIihI *m ihi tTiil f Mar t nuiin<ils 

* I xr a lift li ltd *nhiUrK 

am unt <»f the v tisitn’n » f that inwh 
uTuhr tiu rhainnaMship ot Sir (VmI 
Hur^t > 0(1 ''uW tntl\ of Loni 
Urittfil /ft-if rtf i f (h ( ntfiA 
\ Mar ( owwiv<rf(o» 

fPMHt lOiujnUtl b\ the \ nilMi 

\>tjotiN W ir t rimtH <’omim’»’jjon aufl 
pnhh*vhrNl tor it in Hi^ Majo'^tx < 
sfitMiBn OftKo O’ijyMftlU pp 
IKy 
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enforcement,* At the same time tliej* demonstrate the in^ 
herent shortcomings of purely national jurift<lietion in a fudd 
in wliich the provision of safeguards of impartiality is parti- 
cularly uniM'rative In Mune of these national ttibunals the 
law require^ that no reason \m} given by the jinlges for their 
deci>i<ms.‘ Most of them are <‘ompohed almost exclusively 
of military, non-judiiial, judsies. In t*onse(|Uenee. th(‘rc may 
1)0 laekinji in them not only the neoe^saiy guarantee of 
impaitialit\ but also of eomjR'teniH' in an untanuluu bnineh 
of law often applied in time ot national tension and lutlamed 
piiMions In tho-'O ciuses in wbhdi tin* (composition of 
national tribunals ad}udi«*ating ujion \uir (rimes has 
judi(‘ial the jml^es — iveiuited fiom other ’‘pla^es af law 
ha\e oft( n lalamrrd under the disa(i\Hntae(‘ ot nn|H‘it(‘(‘t 
ae((uaintan< e vsitli tfic law which tiit‘V ha\(‘ l>een talhd U{M»n 
to admniLster TiuhT the existing pra(tie<‘ it has not always 
Urn |K),ssible to a\oid the dangei (d dei MotLs uhuh iU(* 
unsalistaftory in form itr in substanre and wlmh an* 


mutually in (ontlict- as, for instnnee in the matlei ol 


Puniih' 

meat 

War 

Crimea by 

later* 

naiioaal 


killing ut hostage^ Foj these reasorus it is unhkiU that an\ 
solution shoit ot a |Kniianent int4Tnational tnnunt»! juin- 
didioii can pio\t‘ ade({Ufit(c in ndation to what is a vital 
nsj^V’ct ot the entons'jhent of the law of war 

§ 2r>7/;. The ijmde(Hiae\. paitlw'* nmuoidabhc, of puieiy 
national tubunaU as an organ for tia pnnishnu nt id w.u 


* Th(‘ TTi^up wmr< < 

10 thf f 'Ui (tf TrmU *f Uar 

t'nminal'* 1“) ’irol*. and ym 

fwirtd th# I'niUd NaIi*>ih Ur»r 
OniPM < ifid p»V>lwhfd for 

it iiv H H sutnmr^ Oftm* 

(PHij ni-en Tin* ^olninr <,nj 
iamHt A ditAiU^d o! thn 

dpU'^R^riH In >uldd('*n, nnd»r th# 
Ron^ral olitarehip rd Sir l)a\id XUx 
iaHI F>fi* a DumUr rd of 

( rwflfx TriiiU ' i\o Ik**!! pub- 
lished (la WiUmm «t Cob 

Therfc mflwdo the F«*leu«* Trial the 
UeN'f* TrmI the* (^oyiiwft Tnol, thi 
Iladtimar 7nal, ihr* Natjiiwohr Tn.il, 
the Falken burst Trial and thi VdpU 
Trial For a i^'^rn'rat survey of ihc 
legal involved in them? Inals 
CnwkM in A J„ 12 ( W4h}, pp, WK 


* Thw is in rio Unh<»b 

inilitan tnbuiiun 

^ Uut fuih 

pj-rilv lor th« M U> bf i. > 

ru\ oo wii> Ti lOoiml frdnmftU, 
tb» tunitiomnif id ’i^lsph duimg Cu' 
1104011111*1 miviuibb dboijbi 

not Im nid'^^td wiili Mune 
guards hf inipurtialnv tnd (enqs 
Tbu*^ tor iiidaPH ttiirre o 
rorini t 4 ir a *« n^id* rvOon o| thl» l»ro- 
that a nHCral judi;* apyiHUDttd 
by the p4«T*er mIiouII |Wir 

tinyuitT* in th»' tn d 4)1 jki uht d ya-rKonM 
on ft f/vdmtr of M|Uflbtv aitili tho 
other judirea, and that tn oi^* of ho 

dw'iit fp m ft MinteiM <4 of iioath tli'-r** 
I'bonld Iw* n re trril of the h\ a 
higher inbuimf with the partnspation, 
ome m(»re. of a neutral A 
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crimes as well ns the object ions to an international or qiiani- 
intermit ional tritainnl set n]t by tlic victors. mIio consider 
Ihenisolves iinimme from Um- juir-diction of the court thus 
established,* neces.sarily laise and piomjtl an affirmative 
answer to the question <if the iledrability of an impartial 
international oijian, con.slitnfcd m a'fhanci". for the trial, 
alter the cc'.ssation of hostilities,^ ol js-i'-oiis a<‘cused f>f war 
crimes. It i.s jK)ssible. but not csscnlial. to conshler the 
,-.stahli.slimenl ot some su< h uil'hii as part of the wider 
<)ue.stion ttfinternation.il (nininal juindution loi the punlsh- 
incttt ol such acts as us;j.'res.^i\ c wai t'cii'iciile ® i riiiU's .‘muin.st 
inimanity, international tcrioiism * .uul others In I9.'>0lhe 
Intcrnaf lonal Law ('oinmissiun alliimcd (hat it i' ‘ jiossiblc 
in addition to briny de-iiablc to i^tablisli .m inter 
national jinlidal o'y •< fot the trid of |n isou- tb-nyed with 
■/enocid<‘ or other iriinc' o\cr ulinli jiii isdietion will lx* 
conlerred uj»>n tia* oryan b\ tiealies » 

Tlie combination of tin quesfmn of the jainishnunit of w'ar 

p'tMt'itru l'»r ituxt'il iiulttiir\ ^ uiri** mipuljdiit; tit'i i>r<tptr 
i t th< Iridl trinity i%ih »» »>t it »l muits iruht tr\ .tivl other, 

h tiM‘l ui th*‘ (’'*n»rnonw»vt|(h f ' I ht < n\c»itjon on th< rrt'vt*nTi(*h 

\tist*'Hha \\ 'i’* ♦hifTvi** Vv t lit of <o>ntnitU^ \l.X. 

hit h f)v*t Hit* t ithonTx Ih* A p 17 1| wa** b\ 

lojiv t nitiL* tilt* f ’otirf nt t\ i iiw <.»ii*rdl Xsscmhh m hfiotuhiLr 

1 »nt riihi r th« otlitr thu» *tt(t '•iviml t wt iif \ iivcYMatrs 

‘lit I'*’' Yitit nt, nii> of m !t 1 ' f it it'i'o *u<s\ I iitKTitl into Fho 

{ 11 Ailft fl A < oj'.\ • itli* 1' tj'i ilifi! •' d-* 

‘ 'ivHn • »iO i»f f' Ji‘ ih ii*" ^Mt h V" kilhsu intmitiTs 

ih*’ of a »ujt ntth int»ot t*‘ 

ffi N '1 f nl rhculi) i »>ho{}\ ir»npari a lutioitul pthnnal 

' h h'tfrtllv urt'h'v. «!tf . of > r m t li “r if lazi ^rremp hi 

(’ liMM's pro\ tilt -i tJ' ft 11 - ‘ < »ln‘ ( 'i ii\ t Mi'*n the ttditirni 

tMti lit th<’ fHttveh tl* x^ht'tlur mj^ifiutt^di ui 

V '.T< tiiaUt Ian hMtncH*. tvii a \ i*«t tnii*' **! pLtto ot ni of a 

dinl finprttf «i dcil*' <‘1 s'o > r»iu« iiuilt r InN‘iiidti»tiidi fshkii 

'(ortiiiui Cf'iiKfti* t of thf' VI f'vi thf Th*‘v intrltrfrtlvt pro\onl anti t«* 

ibfthit/fq} fruptiofitt af ilh’^ahry • n ?ito piiiii'*h. St^» nKo v%ith rt'isani to a 

fMift of tlo* .< ihf'" T n;t<d 1% rnuuu’iit InUTnatinnal Oiinmal 

N'tffom. \fl »♦ pFt'iuhlt tliat t’nuif tor the ihinHhnuM\t ot Aihs of 

I’liitiMi XitiMiiK wouK! vih'l a Mnuoniiitlum prp|MrtN! 

to th< 'Uttir. M the Si-in't^n Tronoral (K-flT). 

Ni»r. miM TK Tnrtl lt> to ha\s \tiil mi* o / the 

fhrlT fktifn ii.itiomld tn> rl m ir»!» ft' o/ ruf^umi 

pomh'nt iiiti Htpirati* pfot>r*HiiM»r> jM»Miirir»Mi'tuiu | b\ th<* 

» Thr^ fu<^ that, vr.ir. tml h\ < o t \»\ towral liUH pp. 120-147). 

inb'’mationai (NiurUi IK f h’ l^ntkui in A J., 41 (194/), pp 
nor ff«M|n^titly tho n.» It»I 

I '‘^purr'tttotitjs ol tsjHo/dtx ^nd \ol t d3S‘n40iil. 

itnjvitftant Iht' * ^hr Unt td thi* Kojjort 

lirtfnjtunriiH, outaufvl <»f Uic f 1950), SuppL p. I3t), It is 
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crimes by an international organ witli the question of inter- 
national criininnl jurisdiction ia probably calculated to coin- 
plioate a pioblcin whieh in itwdf is of considerable difficulty. 
However that may lx\ a.-wuming the |H)s,sihility •>f a legal 
regulation of war iti conditions ol modern warfare- uhiih 
atwumptiun is still {mrt of international practi<‘e - the cstab- 
lishment. in advance, of an impartial international judicial 
organ for (hut puriMV-jc, ofsui to ail In'lligcronts and to 
ncutraN. i^ a requirement Isfth of jus(i< c aiul ot the cllcctivc- 
ness of International Law, In that i-ontext it is a matter ol 
.s<'«-ondary iinportaneo whether that oigan ouj^ht t<< form 
part of a more eoinprehctisive machinery of inleinationul 
criminal ju.stie<', whcthei it ought t«i exist as a sejMj.itf* 
< ntity, or whether its fuiutioii.s ougiit to l)e entru-sted to tfic 
International Court ot Jtistice or one t)r more of its Cliamisis 
.■>p«‘eially eieated tor *hat j»ur|M>se. (’i)dtmht<Hfl\ llicr<‘ is a 
di.stinct jwssibilily that in un_\ major or genetal war a 
judhial authority thus ereateil may Ite swept away Ity the 
victor. But there is equally no doubt that he would not be 
able to do this without expo.sing hiiiw-lf lo the iriebuttabie 
Hceusnlion that hLs attempt to puni-sli war eiimis in his 
own way is no moie than a pietext for w leaking veiu'eant^- 
upon the defeated tir that he him.M-ll has l«eu guilty ol wai 
erimes likely to 1 h* enmlernned hy an impartial tribunal, in 
an international so<-iet\ in which wai, iiotwnhsiunding the 
fundamental jirohibition.s again-t rceouK-e to it, eontimies in 
faet a» a manifestation *if the povwr of the soveteign State, 
there is no guarantee that any iutei national institution, oi 
International Law as u whole, will suraivt* th*- onslaught of 
la’W'les.siK'ss. But that is not a dei istve argument against the 
establishment of organn of inlernatiunal criminal jurisdiction 
in the matter of war crimes.' 


rfertt clear whether the 
' pmibhj * refers tf physical 
bility, to legal propnet") (which m 
hiurdly o|W‘ti io doubt)/ or to 
tical practicability (which w not a 
question of law;. 

^ On the e»tabiiiihnient of an Inter* 
fiational Orimiiml fVmrt ace \VfH>bt<5y 
in f^wtedingji, J910, pp. 


Uf’llot lhiy,Yt f J (hf i /f/» / nu' 
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§ 267 c. The right of the bi'lligcrent to ptinmh, during the SarremlCT 
war, such war criniiiuila m full into his hands is a wll- 
rroognisi'd principh* of International Law.' It is a right of i»y the 
vvhieh h(* may offe<!tiveIy avail himself after he has occupied 
all or pari ot enemy territory, and is thus in the position 
to seize war orimimils who happu to he there. He may, 
as a eoiulition of tin* armisti<*f‘, impo>e u)s>u the authorities 
ot the def(‘ated State tin* duty to hand over jx^rsons charged 
with having commit U'd war erim(‘s, reganlless of wliether 
such {X'rsons are pfi'^sent in the territory adually (xicnpied 
by him or in tlie territf^ry whicli. at tie* Miece^sful end of 
hostililie>, he is in a po>ition to oceup\. For in both 
cases the accus(“d art% in etfcct. in lii> pow(*r And ulthfuigh 
normally the Irt*at\ (»t Peace' brings to an end tlu' rigid to 
pruseeute war ciouiiMS*. no nil* of International Law pro- 
viuds the victorious belligereid tnuu imposin^r ujxvn the 
df'feated Stale lie' dut\. as of the provi'^ions of the 
armbtieeorof the IVact Tn^at v , to.sunvnder for trial ix^rsona 
accuM'd of War enmesS In this, as in oilau' rndters, the 


(it latattr ivna lu .'ier 

tir iit p* r tii \ d‘ 0 s» ei* 

LVm ‘J'J '2 . I Jw r \\ illjAju^ * ft If t* * 

/»f ( 1 nt* r mU* i\>il / tiai * 
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Oluis k in fln*u}i i htic /*Vi ^ 
d‘>^O.n j‘p JUAJI jesn Sn til u M’. 

( H i iiit pp an 

‘•7 S , Hittinfirfii .V.ir * v '/ 

•if f fJ* nwittiPfii ( /.."lOitO i 

il'njUul NVtinii'* M<^*sv>r.nvi!nn *iwf’ 
l>\ tln^ r»'nf\ OmmI/U 
.Vh\»<iry,r*U><*rirC’r in < \tftri\i 

IVU'imdJ , U (b.Crt)), pp. X (vS 

^ S'f* alwnv* 5 ini Sof* <iNi> Vituna, 
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»W), ^ Hh 

* By Artu’lf* <j( lh«* Tn»M> of 

* lli($ (h^mAn <ih)vpr»- 


fm*;u n<o/in*H'‘ the n^»ht of the 
ainl to 

none inihun tnbun»l» jWT- 

wni't auuMsl (if haMiig comuattytl 
d't« in violAtion of the ]awh ami 
> ustom«* Ilf war. Such is-rsona »hall 
a fiiumi xujlly» U’ Hemennd to 
pmiishnin ts Janl vknui hv bw ' ; anil 
v'e .ii-»i) .Xrthlt^K 2i0. i:}U Sw libo 
•! I’isui, .itier the Fir»>t 
W'rM W if, with \ustru. Artu^b 
If.i, with Boj^urm, AOtolo IIH; 
well H'jupiv, Artule To. Before 
il'tM- 1 renter wvp^ drawn up the 
IV,iie (nnftrej.ti- at Tarifi ap|y>inted 
a < ’>Tnini'ssmn, I'nnAiHUnR of n'pre- 
nenUitiM'M (d ten Alluil and Aa&v'cmted 
Pott^Tit, lit ooiihider the re&ponsi* 
oili!> < f the avjtheri» of the war, the 
fsMAe as to hrt*a< h»^ uf the bv'« lad 
.‘ustoma <^f war h\ the (Vntral 
Ihiwer^t. the de^'rt>e of n'6p<>nwbility 
for them uttadanj; *o jiartuular 
mdividuAb. and die coiiatinuioii and 
proiislnre <d a tnhtinal to try them* 
The oMunnaaion pte«t*nted a majority 
ami twxi nunont> n'|>orta, and theee 
ini|H^natU dfKninients have lieeti pub- 
hahed by the Came^^ie Kndowment 
for International B««e« (Division of 
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will of tlie Victor ia the law of the Treaty. It is not to Ito 
expected that he will eoiicedc to the defeated State the 
corretiHinding right to punitih any w»ir criminals of the 
victoiious Iwlligerent. The resulting ineiinahty is the un- 
avoidable conconutant of the existing imi|ierfe<'tions ot 
mtenuit ion<il organisation * and ol the institution of war 
itself But the victorious lielhgert'itt nuiv aehune a sub- 
stantial approximation to jiiNtiee by making tull pioMMon 
for a fair tiial of the siureiuleriHl enemv national'i,* and bv 
offering to tiy Ix^iore hhs tnbun*il> ^ueh meinheiH iA lu^ 
own armed forces aa are accused of wai ciiinoh Su< It 
coruIiK t -so lonsf as theie no iom}Htent Fnleinatinihil 
rnininal in exi^teiRe’* inav a long vva\ towards 

rt'diK mg.suh^tantmll\ tlieinei[UHlit \ ol treatment as lK‘t\\een 
victor and \ancjUishe<l ^ 


ltit4*mAti<i)na] I iw, Timpblt t No 
ab»o pniiUfl in I ^ » U tJaio), pjt* 

95 IH A / , 

3rd wr , I pp $4 Ta lh« 

nf Pt^LfF InniBM ft>r 
tbr «iiirn nd<?r to tht WhM Pou#»r»of 
AttuH.a nv thtm of 
’tilth A vu> to thtir trial 
proi wl alK'^rtu e I he ^ 
trial of ft fc\i m Uhtsl p^wm^ Uf*-*!^* 
the ttrrxnaii InijK’ml snjJrt rn* < ourt 
at I^Mpzi|,r in U)il sc«t* Mulliri:8, f>}> 
nf , in tSfrupp U art, 

111 pp 44 47, <»4ni<:r, nit 

pp, 455 n»5, Mn ht l8<m />/i r / 't*tl 
%m ! fijf tfT / ffn 

FfhUprwh ^ (JiriU), Bnli^h l^jrhi 
mentarj I'apfT, ( nul i . t J , 
Ifi pp f>2StM0 fiml h74 71*1, 

AnnvfU 1923 1^24, r< 

ftiTfii loftliovoon p im I tvt tl / 

^ ^ JV» n I >n tiu prrt 

ponaUr *n tbm lion, to iohat 

an litUimational f Fvmirml <’'oiirt 

* The«e swkff’tjpmrds might foinjn^^e 
provisions for puhln it\ of tnaK for 
a right of appeal for the elinunatfon 
of any pMrely aun nary prwednn, 
and for the strengthening of inihUn 
tnhnnalft by the irHu^ion of Uv 
Judge# and, pojw»jbIy, of a.w»ftsor« 
from allied, neutral and i*%en emtnv 
eountneti. 

* Hcto « 255 

* Aftftummg the exi»^terjre of [>ra/ti* 
eabl^** fudieial aafi^uanUi, neutral 


stati in niU’^t ht iitiiu*! ti ht uiuh i 
a K >; i’ fti ' U‘ t )iih a *i f ii dt v 
to nf’"un fro'u n » nni imjo'^wih 
tht puiiishnu lit !>*' ivur nniiiuiK i»\ 
VSMii*: th* III 111 ‘^hi In r tf ihf 
t«rul<»ntrt III HMiu iiv-14 tiu dntv 
to «urn rxlcf fiiu^itur nlh nduH \\»1 
foil u fn^nt 4 CHlii ^ * Ctrl lit! i 

toiinH Ihu^ ft»" IS tHi * t \Ma 

hljoji ff r rinu#' oMimitr 1 K (o 

m III » inU in Ibltrd h.*»niu fl» 
O* rtri»u tiipitur would 1 h omo<i 
hk fh» * xtraditii r tnatv, f an* 
trtiwt4iri H >lhnd and tbf 
« ouuf r\ < oiui rn*d In^oini ountf i 
hki Swit^uUnd SAtdM lurk*\ 
\ri[»ritin uid Fri’ni, rh» }h»w(i 
♦ hi to » vtradito nth iid« In 

c Ui t d»*jK nip nl up ni thf * \tHr< tu* 
If * tr« tt\ of oxinidition In aonu 
faa*H tlo n» ntral . without e\ 
tradituiif thi f niHv Is in tin* 

piHitii 0 t f ‘Upoit him to hn home 
Stato 4 i{w lilh if hi ha^» njnuird 
nfiitr^l rritori ii di-mF'^ird »>f an 
f xplif It wainin,. \Vh»h foirrcdder t*f 
war mnuonh i*i pmjK'rlv and^iifs<^ 
sarih in nrn«if nlM>d tw the 
of aftjliifn for ufoi non ^xtradipou of 
pd tn u) offmah rw, jr tj* < leflif thl|t *h d 
prim iplf* h’iii no Appination t<i iom 
mon mmi a i nmnnttM »n \iohillu»n nf 
rnh H of w arfan and urn omieetfidl aith 
f oriiiidorAnone of reatKmablv eon 

fened military fiohcy or 

Of! duly 31, 1943, fipat liritafn, th*» 
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V 

TAKING OF HOSTAGES 

<irotiu»» ill. 0 . I, 5 11, liud c 11, § 18 Hall, [‘M>, 150-Taylor, §626-- 
Bluntulih, § m) liuwicr m UvUzewltrff^ iv^ pp 475 477 KJuIkt, |§ 166, 
247 G V HiUru-m, ii 277 rilmami, § ISJi Kauclullfs §§1140(1) 
13<16(01) Bradicr Fo<if*rt*, ui. Nf>«i 2H4J 2K1H l'jvii*r, ii p 302- Galvo, 
IV. §§ 2168 21C»<) Fions hi Xok VM 13*U^ MrirttiiH, u. § 1 19 Hyde, la. 
} 7(X) KohW, § Kn liolin, 4S3 IhO - Ij'-it, 59(2) and 61, li (2)- 
b»ngiivt, § S4 p aO-j Spaight. Urui pp 405-470 --Breton, Les 

mn belti^j&ivUit huts Uun dro)U, tjf la qufition (1904) 

(Jarnvr. i §§ 195 201 - Knti^sbrawk, pp. 49, .“>(» Jjand Warfare, §§ 401* 
KU liHtt<*rt4h, Ihi <5 t/>. UulUiltUn » pp 169.JP3 \ an Ni'-pcn 

0»i ,Sv\vrnHrr, la ptiif d uia.jn /HM9) Hatm.uT ,ii»i sU\m in AJ . 
(OGG, pp 20:13 I.orf) Urii?h< \n /i.K . 25 il'Usi, pp 20 h 310 -Pdloud 
in A'h h udn r^dHtuali (h la * hiu H hq» 3 X i .{.H pp 4^9)- 147, 


§ Tlir pwlKo i)i taking ho^tapN, its a means of Former 
si'i unng legit irn tt< warfare, j*f(‘\,alt‘d ui iormcr timo mu(‘h 

III., taking 

mure than no\\ddavs^ it in‘<iueiitl\ resorted to in Hosugea 

lasa's in 54lneh tMlligen^ni iorees d(‘jHinhd more oi less 

npo!i other’s good hoth, as, fur HK-'tanfo, in the ease 

of eapitulaliuns anrl armisticts d’o make sure that no 

(H-rhdy was intended ollners or prominent }>ri\dte indi- 

viduaU were taken a** hostages, and eonld be held respms' 


rniU'<i tijul SuMt’t U iN>*.a ita 

nou*» to tin Gtat nim« nts ol 
tr^vntina, 8^^ed»Hi, sait/ohia, 
Spiiin, Furln^al, 'lurKv>, and nu‘ 
tatuaii i it) thera In 

rvlu-H’ ftpylutrt t^» an\ vmi inmlnAl^ 
of thii' Axo Fimf rsan»i arHiril>niK the 
#frant»ng of f>ii< h AnUum to 
tinr\ n* thi* priiM iph'*- U)f 'aJu h iIk' 
\ mttNl Xatn/ino \%irv tijzhiirijj; It h 
ibtit »ou rpfiisal l>) ni’unal 
St.iton tH v\trAdit<\ •tmrifjdtM di 
iHKt t«iar i'rmwtwdB tiiiwhnHix 

na\n «ihtHkeil th<* M'n^uvuo* of th** 
VihtM whuM, if tonpiol \nth 
a rtduMil to tnubnut to imiwrimi 
dpt^rinination lhi> nf thr 

hyaldutv to ituri*<^n<i»>r, und^^r a trvat) 
♦d f**trtMlinon or others* w»f, i>rr<ion« 
a* ouwxi of war rnm««, annsml n» »» 
ahuBe of a right ut novwignty wlmh 
hit«rniiutmal <?on^icie4i» to l»o 

tinlawful rnl. I. § l.'u'inaK Hio 
pfojHMUUon, which la tun>h|<M iitni4hh\ 


that II. ih* * o. cvtraduMii 

trtNWy tl.io e. ai inaioduai 
Oh dut) vd pxnade n, do<« nut 
uan«kM thv u>nilii8un that a Matv 
idi it liWitv to endftov'pr tho 
id thii M.ituv itTnl to I, barn I the 
{With of pi'-t.v^ in gonig tin shelter 
tt{ Hj* t^mtirv to MnmgdiH'ix whohe 
iniAdMxiii K'ar no rf*Utu‘n to any 
j'fojwrh m«j<cmomI notion oi jKihtual 
iitiue \ tuimWr oi orTnne^ 
vi d during the Sooiui \torld 

War In tulionah of tlie Amh Pim'rs 
in oi evipKxi lemtom b am* e|'^e'»''Het>‘ 
mint l>e ileeimsl to {.ill mthiu the 
latraory id iommoh crum»v For a 
diJ^i Ufuoon of thisi of tho 

prntdem ste I^anterjiai bf in ILY , 
21 (I944h rP' ''*♦ Morgenatfim, 
ihL 25 pp. HS2 :i8i» 

» See, for an hwtoncal account 
fn*m antiquity to nunlenii llme.^, 
Latt^^roih, o;> PP’ ^’*'^^‘231. 
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ible with tlieir lives for any porlidy coininitted by the 
enemy. This practice has totally diMip]K\m*d, and is 
hardly likely to be revived. Hut it must not b<* <M)ufused 
with the still existing practice of seizing (uiemy iiidi 
vidualb for the puqiose of making them the object ol 
reprisals.' 

Modem § 250 A new practice of taking ht>‘^tagos was resorted to 
by the Gormans in 1870 during the Praneo-thTinan War 

Uoetftgee. for the puqiose of st'curing the Siili^ty ol foiies against 
|H>8Sible hostile nets by private inhabitants ot oe(Mi[m‘d 
enemy territory Well-known imm ut‘re and d(‘tained, 
in the extwtation that the population would odr.un fiom 
hostile acts out <d regard for the late (»1 thi host iges I’lms, 
when iiiikiumn j^aiple frecpiently uiuktsl tin trams trans 
{Mirting troo{)s tlie (uTuums sia/tsl prrmiimnt menu uti 
zens, and put them on the engines, a device whuii alwavs 
proved effective, and sik)u put a stop to hnthci liain 
wrecking The same {iraelni was resoiterl to although 
for a short time only, by Lord Itoberts ^ m Ihoo dtiimg the 
S*)uth Atricau War It was (on<lenmed b\ the ma)i>iit\ 
writers Otheis weie jm’paied to (ondenm it <ml\ il !i'>tiitr<s 
weu* sei/fd, and exjxised to danger loi the pn!|>ose ot 
preventing l(‘gitirnate hostilities on the pail ot no rniw rs «»t 
the armed iiaios ot the eneni\ * '1 lie (e lu \ a i oiui nte>iM»l 
1949 on the Protection ol Guilians m tinu oi uai pkokIm! 
cxprt&sly that 'the taking of Itontac^s u piuhibilid 

' Thtuj, tthvm jn 1S70, during the *iid mt ij, pp 117 Mfl 
Franco I KTrfwn W'ftr, < 4HH»t Hwiiiar k hr, pp }U Jl, Ohm 

oider^sl forty Krtreh nnfakk*# to k* ' pis:»ph)ift o» npi 
fjei/ed, and u> W tAkfn jnlo 

(*piivity, by wav of reUlution njion l 4f>l, fu4 

tho Frtn<h for to M«nKifl« p rhf prmii* tomiioniiirtMf 

tho of forty uiptiied mmbAiit ln( inrt< » n( » iti/# i ^ h) 

th<^ forty Fn Tt h uotaMci* voir tvpcwfd lo kjtittMmtr ots of (jpAin 
not Ulcf*n am ho«Ug^ % but wrrf' Kiatic on flo j*an of rAklin*? 

the object of alcove, d urtuMl foruw of tiw mkw\ 

f 249 ) Ail the FRn h wntr « Mr ho Sjwjjfht hind, pp IM# 170, rtcinnU 
<*o«imentMpona fflftkfjthe mwtftkeof rb»* pr.uttrr ni prirniplo, but Vm 
refwuig to it «« »n irmUiice of the ^idm a lo have unjni»|jfied 

tanking of hri»Ugei». during thf’ lunwtO^nnfin m sell 

» See Section 5 of the Fhvkmi m dunui? hnnth Afnovn iVar, 
t ton of IjoM KobertSy datfd Pr^torift, there no rfrtAintv that 

June JO, l0fXl, hot thin ee<tioD the toiin vhym king lowi not lH»ert eom 
repented by the Prwlamtion of July mitted by midmg piirtiw of the 
Sdi, 1900, See MAttene, jV RG.t nrtned (orret of iho eneiny. 
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(Article 114). IIhIho laid clown tJiat no pf^rnon protected by 
the Convention may lie puniHlied tor an oftVnce which he or 
she haK not pem)nally conmutted; that ti>llective penaltioj^ 
and all meaHurcH ot iutinihlation or terr(»nHin are prohibited ; 
and that rc*pri^ials ai^ain.st pnaectcd persons and thc‘ir pro- 
perty arc forbidden (Arti( ie 

§ iJnring lh(5 First World War, (h‘rmaiiy adopted a Killing of 
UiTible practice of taking^hostages in the territories occ 
by her armies, and shooting them when sh(' (adic-vod that Wurki 
civilians had fired npf>n (ierinan tioops.- iJuring the Second 
World War she followed tin* practitfe of mass shexHing of 
hostages on such an unprecedente d as to bring it pro- 
minently witliin the category of uai crimes, thi‘ jiiinishment 
o\ wliich was (h elared liy tlu‘ rnited Nations to constitute 
[I major purposr^ of Me* wai. As curh a^ CcIoIhu' l!41, the 
President ol the Lnitixl States, who at that, time w<*re 
neutral denounced rl,e (h rman praetiii* of killing hostages 
!»y way of re|)risals,'^ In Artich* b of the* (’harler of the 
lnternuli<mal Military 'rrdmiial * killing of lii»stag(> ap- 
]»(*aroil among the war einnes 4»ver which the Trilmnal was^ 
ui\en jnri>diction. Tiie Tiilnmal fouml that tin* (lernuin 
for<'e> hud aetiiallv ies«»rl»*i5 to th** practice* of ]ns‘ping 
iio*-tages in <u'der to puwent or to ]mrii**h. any form of civil 
diMuder and that, in an order i-sunl in 1041 Keitel, ih< 
accused former to rman diief of StatT, ' ^poke in terms of 
iiftv or a humired live^ front tlte Mcoupied ituritories of the 
Stu'iel I'nion foi o?k- (ieimaii life taken/ ^ SnhstMjuenlly. 
various war crimes trihunals hrl»i tfa* killing of hostages to 
h»^ a war crime and pnaiounce*! v(nu<‘nees accordingly.*’ 


hi ( a |.fp, -tao. 

U7. 

* Uurm r, i, ltC> 201. The 

M pnH>!,«i'nt, rtulitftn s^nU ooig nUt m 
’HWji fur the al 

iH ennr^v rc|*n‘hcnf tlrlo ; Onmer, 
t. FawriuiK i layrtiiVij. 

It w prahibm*!, ui U* 

primunm <4 war, hv the < >nicr.n<ai 
ui 1040 (RiS? 5 Per tht* 

Tutkml^, Ornmtv and Btin^h pnicitc** 
ia thfl Fir»t \Vi*rKl \Vtt,r of placing 
eticmy ptitfunerii iu placea u» 


ur .is a lit'tp'iTi'iu to their ram- 

paiOulH fOilieil hy Sjnnghi ‘prophy- 
i.'xair rt^prijiiilA n Spaijudit^ a«r, 
pp. lisl. 

* Ho ‘ riohst ii ]vi uplo-i loii): 

ji/w iui«*pt<Hl trio lu^K’ pruh'ipic thrtt 
no ni»u) 'Jv'mM ht- p 'u^lusl ff)r the 
ilectl i‘t aiuvtlior 

* .Iniljiiiirnt of tho Trilmiad, p. 
,pnn!. (itMVn. 

* SiV t!«o of a flAehw /.»4 

Hiir 

/tc/K'Fh^ vol. S (11)4.4), pp. ttUUKl ; of 
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There ouglit t<) bo no doubt as to the oorrootnoss of these 
decisions. Modem war — total and scientific - inevitably, in 
its effect, tends to blur the distinction between conibat^ints 
and non-combatiints. But this is not a sufficient reason for 
the deliberate killing of iniux'ent jx^rsons for the sake of 
nndictive or preventive terror in violation alike of legal 
priiu'iple and of consideratioiis o\ liuinanif > As stated, IIk* 
Genova Convention oi llUn has pn)lnbite(l alt(vgcthei the 
taking of hostages. - 


VI 


(OMPENSATION 


FauohilK § No 5U»6w l>6motinii. pp ’Jt< 'U<» 

pp. 260-261 — S<ott, ConftTfncf4^ p 52s Nipp‘»lil. n § 2t H'lfs hi k. pp 
370 372 — Bonlin, p{>. 83 dl Spaight, Lam/, p 462 HutUini, a or, Ni> IP 
— Land H arfart, j 436- Hofrr, />*t tm Lnndlri^q^rn'ht < lOl.li 

^khcK^n, Oit ivlktmrhilirh llaftuh<f d*r Stauhn nuJt up^rl*tuf^**n fUtfui 

tttfipen (1917), pp 92 94 And 122'143 <h4nitr, u ^ iMfi 

vfdktrtfchiiiiidng^ Kr\^g*handluwj und Htr Strafnn*<pnich ‘l*r Stu(iti>n (1920i 
—CoiaUntnio, / danni <ii tjufna ^tror, l/> il dtfifht in(*rtmzt 
Oftiniuel, L’liwlr d/ y«rm f n drtnt i rt/< ruaU^^mi { 1927 \ H< ! * ni 'N/re* pp, 
Wori , 1 pp 72-4 7 43, in pp 7S UKl Faurhilh ir. H tt\ 2i {ItOO), pp 
« 290-297 -IV, \bid , pp. 243 26S - M/‘rigTih.u in // 0 , 21 <llU7h p S 
SchuHt«r in B,Y., 1920-1921, pp 167 IM) I dam in /OmVi. Is (192*‘). 
pp. 26-71 Fttrmaumi' m nf'd 7i <l9is) (iji pn 321 Tin 


The § 2r)9b. There Is no doubt that, if a lielligereiit can h*' 

made to pay com|H*nsation for all damage done by him in 
piMtion violating the laws of war, this uill be an indire< t means nf 
tiouftof * securing legitimate warfan*. In foimer lime-> no rule exist<»d 
^Uwa which stipulated sucli compensation, although, of course, 


Tram HMMnn and (dhfr$, iW , pp. 
20-30; of Han* Haut^r^ »6w/. 
vol. 14 (19-19), pp 121, 124 , ari<l tlm 
case of Wilhfhn i^>» Leeh and (Hh^n 
{Hi^h (^mnrmnd < as^), xUd , \ol 12 
(1949), pp H4, 83 T'li «o ftir n* thi- 
jadgsi^'tit m th« Lw/ ca*^ knd« jtnrilf 
to the mtwrprriUtinn th^t (orophanM^ 
with crrUiTi procedural ^ff^gtmnU 
WAy lender lawfitl the kdlmK of 
ki$tAgfrt, it ranoot b> ar'oept4-<l fjM 
of a rolo uf International 

Ijtw. 


’ I/trd \\n)?ht lonfliidf^ ^iri 
Imui^Tni* 4*t*mmvn»)n of tlit* •iiihjm t 
m li Y , 2.7 (CUh), pp 310. Vtth 
th» folio winj^ nt4t4'in*nf ‘My’^^n 

Mttlml opinion, ha-w-il both on |irm 
iiplo .tnrj i>n aiUhont), th9t| tb»' 
killmp of inr'hnbs* 

i>j)nsAl pri<«ormr^} m runtfAn t^* the 
law of w.ir. ihi\i it not |M-rm>aiiibI«' 
m any tirnirn'^taiuM^, and that ft 
murdf-r* ' Vt p. 3Ut ) 

* S<¥. above, { mi 
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violation of tho laws of war was always an intoruational 
di’linquency On the eontnuj it was an established cus 
tomary nilo ' that elainis for rep, nation for damages caused 
l)j violations of the rules of le^itini it<' warfare could not 
be raised aftei the com Ivision of jnsue, iinle'>s the contrar\ 
was expressly stipulated * It was niot until the Second 
Hague Oonfenniee tliat nmtUis utideiwent a change In 
revising the ('oiuention fonurning tin Laws and ('iistoms 
ol Wiir on Land, liesides otln j ulteiations, a new Article ( 3 ) 
was adopted whidi m.ots that ‘ \ lielhgen nt parU which 
\u.l.Ue« the piovisiotis o| the -tid (Haitue] Kigulations 
'.liail, if the last* dt minds be liiliU t<i inakt ciinijH'ii*Hitu»n 
It 'hall hi rtspoiisililt tot all ads eomnaiud b\ jieison 
foiniiiig pait ot Us arimd fuicis ' 

§ 2r><)i It ih apjnrnit tint Aitnle 3 of ('onvi ntion IV (ompen- 
en'iits two differuit rules ^1) tint a bdliguent 
violates tin Hagiw' Hi giilatioii- shall it the (ase ddnand.oons of 
piy eomjH'nsation (-’) that a bellmnint is le-ponsihle loi 
ill /Kt-i iu\ ioiuiiiig pail of 

mill i\ lun (*H ^ 

To take tln^ oiv! luh tht Usjionsi])ilit\ oi a Mato 
for mtomation ilh ill* jvl att'^ ini tin pait of immbei^ of it> 
aiin«Ml foH'os In piovukd th^ haM' not hot'n cornmitti<l 
h\ itN < urninaiul or anthdiiNation onh a \ Karioiis rtNjHiiiNi 
iality hut ru V(Ttlio)( ns it niiiNt a- ha^ hu^n point»'d out 
iho\c * j)Ay darn liros tor tin a^Lts whew H^quurd For tliiN 
rt ison, sVrtu'h did iK>t <nat<‘ a iuU» in so far it 
onatdod that h< Ihgi n nt‘>* must jn\ f^r dunag* canstd b\ 
nnunhurs ot tin ir iouos 

<hi tlu‘ othir baud tlu nde tint nmiiK n^atton must be 
jiaid by Ijelbui rents tor ilamage doiu^ tluough Molalions of 
the tiague Regulations a neu rule at an\ rate in so far 
aa It iH bud down in a geneiul wa\ It \nU ipnded <u tordry 
to the letter, Artu’h' 3 ot roinention IV pnnidos for pay 
nieut of eomjHm.sH(ion for Moiations of the H ue Uogin 

^ a»i<i (UmAgo inltHmi b\ voir 

* On liiA qumtmn of la * n> fompnsunon for neutral 

inNilie* of pi'aw for Uie jmmenl of § 3AT 

aik) repamtion for Io«i * \ol » § 1*^3 

VOL, U, I* 
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lations only, and not for violations of other nilew of Inter- 
national f>aw concerning lain! warfare, or even concerning 
sea warfare. However, there is no reason to dtmht that the 
principle of Article 3 must find application to any rule of 
the law of war by the violation of winch subjeet.H of the 
enemy, or of neutral States, sutTer <latnage, For instance, 
if the comnuuidcr <tf a naval force, m contravention «)f 
Hague (.'onvention IX., wen» to bombard an iindcfciided 
place, comfH-n.'i.itKm could Ik‘ clainictl for inch .‘.ubjects of 
the enemy and of neutral Stato us hnff(‘rc<i damage through 
the bombardment.* 

§200. Treaties of IVarv often provide for the paymont 
by the vanquLshc<l Power to tlu' victor o( .i sum of moiu'y. 
The cau.so.s of .such stipulations are various, and fiom the 
legal jwint of view immuti'rm!. It may lie a dcsin' to eurii'h 
the victor, or to pimi.sh the vanquuslK'd, or to ucluevi- liotli 
these ends: or it may be merely the tecou[>ment of the 
victor for the exjX'nM\s of the war. Such payinenls have 
usually in the past licen described a.s ' indemnities,’ and 
history afforils many itistanoes of them * No indemnity in 
this sense was .>.tipulated for at tli<* cud <>f the Fitsi World 
War. Part VIII. (llopanition) of the Treat v of Peace with 
(.ifrmany in Ihih jirovided for romjM'n.>.ation for ]i,tit of the 
loss and dainnue mfiietcd bv her and her idiic- during the 
Fir.st World VVar. By \iticle 2.'il site acix pleil Ihi- nsponsi 
bility for hcrsidi and her allies ' for causing ail the loss and 
damage to which the Allied aiul .VsMicmted (Jovcmmeids 
and their nationals have been ■-uh)e<ted .c- a i‘oiist'(|uence 

* AtitfJ the mdemmluu nnil r,f Unnutm PTt>^^fT(y \ Kn»ff^p 

tionu m the treaties termirutiiig the 1 f'li M't hUi \Vi,rfnH/r 
Firfit Wurld War p n I, tun »>/ Ihhffuitknmi ihjf 

It baa Wn held in a of Lnvchdi ^ imp « \ TM ») md If uiriti n 

caaee that mdividiui^ eaimot found a!it\ ami U^r Hi-n.s m * 
ejatma on a treaij j>ft>Fidjnj< /or Lftu pp < :h)I 

reparatlonn, althf/u^h it nia} apfirar .1U, I 

that they were iiit ndwl to tlcnvp 

benefita from )t» uultm it *an * For at the c^ml H tlie 

fthown conclusively that the (Wn Frauto Pnis^ian War in 1S71. 
or the other contracting bfate (on- also biiri Philhmon-, 7 ’Arre ( 
cludtsd the treaty ae an agent or of o/ <1917) (indleii; 

fertudieefor theindividiiaJainqueetion : Fam hiHe. }j 1 7»vi |?0ft (5) ^ and 

Engniumi in X.l., S'! (IBaS-lOJKI). 
iL»««^[1932] A.C. 149; Admmatirtanf pp. 140-IiM, 
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§ 200 ] 

of the war iiniKwoil upon them hy the ag^roHsion of G<»rman 3 ' 
and her allien.’ ^ 

Ail«'r the Second Wt>rld War ihc principloH governitig 
rc|)aratioii.s from <5crjnaiiy were Mettled hy the Allies in a 
series ol ugreeuM’Hts, in parfH-ular in tin- Agi’cement signed 
(111 .linuiarv 14, 15)1*1. in Paris IxMwec'u tlie Western Allie.s on 
■ Ihptirnfion from Cermitny, on the Kstahlishment of an 
Inter-.\lli«‘tl liejiarat itiiis Agaan v and «»n the Ke.stitution tjf 
M(»netary Hold ’ - llowe\,-r. while in the jiast the einjilnosis 
has ht'cn on K'paiationh h\ wa\ ot a general indemnity, the 
iimre reeeni tendem s, juompled In the exjioiienee of the 
(•(•onomie dilHeulties <>1 cvlensive itpaiatioiis, has laeen 
largely to luiiit the < hums of ih<‘ xiftois to n>sti!ution ot 
jKopeil V tinlaw lolls eallitti awas ■' 

> H\ \rh‘ !i' \ai<i( t il» ir < huiis to y, :,( r,il to 

fir a 11 *»! Iiihaii r*-- 

ii riP thp t r i’. [h pul /imi nt ♦In* t i i » 1 ih th j int n - I’urt V I 

\liii<i aii‘i diPi *■ » ' f tlu* 1 rt Ji^ N Vr»ii It 74 AJ 41? 

II jtr tjv n ' r‘ii ])*♦ n* il ^ t th* '*ut pi p Tim iiji tin <th»*r 

1h IJiyt {» 11* V ''i « at ^ Ah t!l \Ml*’ * « .' iiaji»i !♦ JIv .M fptftlth* pnn< ip!‘> ol 

r<tw r Ik' MUM U Mirs. tia I j.,‘* i \t‘i lit- 1’ Iinttitu k{ 

l>\ -^ti ii I’V li\ -t t. Jauu if! a n vMti^ to ]iroj[M*rtv 

tijwt If'Uti tiir. unl if. ill li t*il l;\ tJif \\H f'ttwf r> hK* \ f 

tliini.'* 1% Vniu V I i »* )» 411 ti » iiai r* utam 

frus iSrt i»4 tl-' Inatv An int^r • fi> rr-n., ^,*1 fj au »!xp t4‘rntor\ o( unv 

\llptl (‘omtn»Mi<u kn »^ti \\ • < f ti t I »Mt« i \ iin !> ( Arti» h* Jt 

iiftpiMijttti <*f n « its i st ii ua-s Xirntti mn ihf <' »iint li > f Foroijn 

lukfNpn ♦!,» in , for tto pnip**-*' s Mtni-t<iv m Juia that 

of tit tturmninj^ th* iin unit o! pi»m tuns ‘‘Julj nv»t U » vat fr* m 

piisu^tiori paAahk* um ior ila pr<* Vu^trix ^ tit liial \ui.'osU\u «hail 

xi-usiiH Him oi vSijH 1 \ 1 Mjic tlip jM\ I nr th* i,»^ht to anti rciuin 

ni-nt For %h\ httrxttjcr \uttnAti pr-^p* tt\ in ViaiMsUvia and 

on thf> Jhubjvot ^ of th< that th* I nion sh.ill 

rditioa aNt* U-iUid( tnu*. \uvt rp oU ‘nXl iKKi in iix v taf'* 

I rfi. I . /tiwan • S<» vmw rails * n r» 'litntnT. «Iut thr 

I'rriiiuf ihr t » ^iir Nx«fnd World Whi < told'^vhmidt 

u»ith Arm fntffn U t Hh i<t ; « I f ju ( I loni* tt ju htn^toiiy 1 4l*4oi ; 

* TffttU^ Situ H So ,Vril‘M7i ('nai Mailin v\ Mf bip > ^rjf/y ,14 

7173; A J. 40 i IVMbi '’"ippl pp pp 77 ftn»l in I, ) LM (11*47) pp 

117 134 T!u pnnnp il ol p i t fd tin jr,> , M'ntin Ao i pp hkVl , 

Vijri'orm n< v^m to ill.evcito a proj^^u ’b hn.*'Oi, m Jru'^h } r<ir of 

fionat*' Hhiirp of t>dal AwH I’Ht n s>f hU'^'oi. i’Jinh Ibis pp : 

Hip rij^ht 4 ’<*n IStHt'ffSs Fx»r an noMtint Fit/Tninrn »" in Homt 73 

‘d thw Hwd thn Vitr*smi«>nti« .F* 4 s,(n) pp ;UM Kaufinami 

!wvtwts>n tKo iVUw'H on rt*portttioti« ni far ri/Srt/i) -v Htrht, Tri 

Mami m H \\ 24 {ll>47) pp 2as 247 {Vjm pp 1 2n h\ t tno rrg\iUn*,us 

hUo HoVt'afti tu /I'uVifnn »>f sk^tan in HHl* hs tho Ailir^i Af>w>* 

Ihf^vnotfftt p HMfd. »anii,^ifMf<Mn TkVijn for tbn rwtitwtjoii 

* Thtia iij tlutTrisAt) <d with *d idcntiliablo pio|'Hrt\ t4> vicimii? of 

July of H447 th<> AlJnsl Foaop» N*/i oppi^Ksion ws* AJ., 44 (IDMW, 

oth^r than hmiUnl J>uppl.. p. 34h 
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UH AFTER VII 

EXJ) OF WAIl, AXD rOSTIAML\[lM 
I 

Oy TERMIXATIOK OF WAR IN OFNERAL 

Hal], § 11)7 § *217 Philhinort\ uh 5 old 'Ffulor. § ,>M0 - 

Moore, vii. § 1103 HeflfUr, § 17fi HAck^^^^rlh, \u|. w pp 43H 
—rilniAiui, 5 li^ FttiU'hiUo, ^ 161)2 M<*ngnhft(', iii*. pp. 121 133 
l)cispAgiiet, No. i»d5> -(’aHo, v. Fiorts iw No. hUi3 Martetiiti, ii 

§ 128 -I>onguet, § 15S ii. ^ y2l ('h/vrk‘ViiJ<\ Ln laluUt^ 

des arhs df Vocthfktnt tn ptti/* orrhp^ (11M)2) F<K’henin, // j^^Hhnnnui 7»W 
tnodernodinWi tn^^rnattonftle ( 1<KW)- Philhjwoa, Tcnmnaiu^y^ ti/ 1{ ar ( IPIO). 

§ 261, A war nuiy In? tcrrainatt'd in thr»'(> ditlrrcnt Hays'.' 
{!) Belligerents may alMtjiin from further siet.s of war, and 
glide into ix'aecful relation.s without e\pn '"•ly making {K'ace 
through a special treaty ; (2) they may formally esUvhlihli 
the condition of |K>ace through a .six-eial treaty of praice ; 
(3) a belligerent niav end the war through suhjugfitiou ot 
hia adversary. 


11 

SIMPLE CESSATION OF HOSTILITIES 

Hall, { 203-Philliinore, m. f 511 Taylor, | 5H4 Hlinit« hli, $ TlH*. 

i 177— KjrchenhfiminHoJteoirforjjf.iv p "S)3 t'llniami. J IW Fai)iliill« 
J 1693— Urapaguet, .Vo. 605 -Ny*, tii. p, 7.7H llivn-r, ii. pp. 43A4.H) 
CaWo, V. j 3116 -Fioro, jii. No. 1693 Martona, ii § 1*’6 l/tDRuet, { 155 - 
Mirignhar, iii* p. 121 -hllrl. p. 370 Hyilo, ii. $ 904- Snare*. ) 619 

* Hyde, li. J9()6, atl<h a lonrth, 39 illt26), pp, 1029 1046. Hi) al»o 
fonnal declaration I one party, and on Septemlior 3 , 19 1 9 , tM l’»r 
InaUnci H the Joint lleeoluiion pa«i«l Itaraptit ol (Inna rMoIvwl that » 
by Congreaa on May 15, 1920, termin- aUte of peace Ijelwwi Ormafy and 
aHng the war with tlemiany. Thia China hatl hwii reatotwl, artil tbw 
waa followed by the Treaty of Berlin, wa* followed fn a treaty batween 
•igr»donAuguat26, l»2l(»eA.J.. fJerniany awl 'Cbma on' May ‘A\ 
16 (1922), Snppf., pp 10-13). And 1621 {LS.T.fl., 9, p. 272) And m- 
m Htidao® is i/nmeeif Law Rmtui, below, p. 699 n. 1 
iM 
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§ 262 ] SIMPLK CKSSATION OK HOSTILITIKS 

Uatwcbek, pp 3#3-364- <>iinet, j 22i Ktrupp in iS<r«pp, WM , i. pp 713- 
716 Lnwt, Ibd, I -I'liillipfoii, TinniruUti'n of ttur (1916), pp 3 8--- 
lanwl) in Imp Quarttrly Hiiu», "ts (H*22) pp 26 37 -Berkrtt in Uu 
QuarUrly Btiitu. 3U (1923), pp «« 97 Kiwher WiUiamK, lu U.Y , 1920, 

pp 24 ft Mft} 

§2(12 'Iht' ro^ular ol of \\ar are Simj^e 

tieataw uf p<'ace or Huhjutration , Uni taw*s lia\e occurred 
}U \^lncll simple cessatlur\ ot all arN ol vuj on the part of tUitic* 
both belligerent'*' lias a»tuall\ aiid infoiniallv brfmght the 
\SM to an end 'riins endMl m 171(1 the u ir la tween Sweden 
and INiland, in 172o tla wai b(t\st<*n Spam find Fiance, in 
1M)1 the wai U't\uen lUissu pi in iS(i7 the war 
bi'tween hitiiK'e and Mi \i(o .inil m the sma vear the war 
lu tween Spain and ( 'hih ‘ 

T<nu»natu>n ot w.n tlio.n^h -niiph n -nation oi h•»st!iltIe^ 

is ioi man) It Hvon u ti ^ llaridoTe e a iiih 

uopImI Ft>r tlu‘ •^aint* naM»n alihoui'li ussation ot hos 
i lilt K s in i\ in (‘Ih < t nun k t lit 1 1 ss tt ion ot w u in t ht* < a^t 
ot in urnMiM (H in lilt loun ot um onflirmnal uiundei^ 
n tints not toimdK lamu iht stao <t wu tt» an end F<>r 
"onn pmposts »s|)t(idl\ m tomu Mion u jfh tla nittipata 
hon ot pfuait tontiaits nnit'^ miv Inal muIi lUtuel 
it^satC'n td hostiliUt^ fo* ruai\ neai*' with tin Mssalion til 
w.u 'I he\ h iM dom m> t»* I'^ionalh m oidu to a\fnd 
iisnltN niton-i tint with » find toinmon en^t L 


* I'ur A th«w tiMir n f ihf *4 1 1 1 « On I 
inst^iin i-k 1 uiJ«ill / e WhfO-A 
tlif mirlKlm'4«i ISu-’Hh 

Ot tman SiaU*4^ m Isi t« va < t« a 1 1 a 
lbr"ugi\sabptj,jrttioiM (<4 nu eui 

Irt'iUiM »( p^iAoi ujili o0,i rs l*russ ft 
n* \< f * un< I to u\ 1 t with 
Vftn J 1 h’* T •*' it » whii h 

(iWo ii jturt'v ttt iht V' XT 

* s», jIs v» ^ -M" I 

* lltu<t in /n rW « , f ^ la I * Jtxt 

i I 1st tb‘' I tniii mt4rpitt«a tb? 

w ’^Ih ♦hb pottrnt ^s1^\ ta x 

vtiU mmiviuu thf 

nn ti( the toll »winTu tl » 

tMItmunnu^ nt li «lll Oir 

ra.m> St aUaUfhUr lh^}^tt f 
H«e m 1 1 »IraW4 i2n»i ol (I'mO p 

t ♦ * Milt hf'll at / {) H a2 < pp 
m Ibmtky* Vh ( < / Uo 7 

(SiippF PH7I pp Is 20 

)M Ontf^^r M<oAo 4 jpf» ^ 


u i> tar p nn jni 

‘ i I i hi f r 1 M 7 ) pv 

J ) > Jus In I it» tl \ n ail) 

i is I s n,<i tit s 

* 1 1 Mtn I (ut”i st 1 o j toi 

-In ^ n in i n n voiui tiun^: i 

tfomnna niixiihi iiiiaa^xntvi 
imU t tp j*- in ( fu o lion \uU » 
tS p r* \n II r>S r m ui uti it r th 
\\in\ I u nu V t On auUnUnn it 
I v< iCut t lit i -♦ iU 't V. iV stiil 

1 XI i. a I ur hot I IS ill- It nil a »>n 
MituI lliAt itu tt 1 m oi 

tin (utionnl XX u nut U 

xpphtsi ” 0i< q\it-n >((i<ts*rutiun 

ui xluns In iut n xMth-tivivbnii 
Uif ussUiun of luvstilitixs with lufMxn 
on \ sut^^ iiuirts ix^xatixiU 
h. hi Ihnt -to Un. x- no xix* irr^tx 
hmi l>«Hn nunhnlol ami su hmtf 
On Xim^ru Ml fihxs wx*rr ux <siujnx 
\n i» xt I Ip in linos WASH ^ttaleof wnr 
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S98 END OF WAR, AND POSTLIMINR'M [§263 

geiienU, howovor, tlio intention of the JH'IhgoiontM, an 
tvMiciKod bv the attitude ut thou Covcuinieiith, iiniht be 
regal ded a'' dec i^ive * 

§ 263 Sime, in the cn^e of termination ol war through 
wniple cessation of hastiiities, no treat} of fioaee emliodics 
the conditions ot {Hwe In'twien tlie toriiier helligeients. 
the question aiists whether the Mua whuh existed ladween 


With that toufitn Amj 

ff V 

(a itii'tj mitlvini; fit jH>rUt»»jn tf in 
alien J , f n lUJ sini^ f ( I 4 s ) 

h Mil ill tht MnK \eftr 

♦he courts >t tht I nif< 1 li mevi 

foi that rt ison i writ >f h ila an » t rpus 
to tfcrman niti mi's w! > v^tn heM 
in tusttslv Ao iinkjtf u-t tnuuv Umns 
fri r<sfnn\ i] t'om the [ mt^d Msitts 
( i it ^ rtl A 
tPa'v IM f 2o Uii m U 
ilvl huUrfttnf tr \ 

dtiihd hv tK 'Mipn m* 
t *>itrt 1 ^ i’aht e*nn f »r vn Ulrnutt >n 
)t tht ru 1 <1 \i\ >1 ttprt is di lar% 
ti »n of ?t ’■inmiti n t a tr li47i U 
SB Jd HtiS In m'li \ I t *tt I 
Sff I iJtll 41M 

a Tiat* d ttt •> t ir mt f art t 
Vjiptik lull t ti» tin Utiu n 

ol h wtiitte 4 til i n a m* in f rn d 

tt-Niti ft t f A-ir '^t lUo f i tl» -s *n ^ 
effect t ti i>ni » J rtj t* \ 

04 I '^upp 241 In 
r U up* I , dt. id d »M 1 «4* f\i 
< t urt f Ont*n» (< tnAlu it 
WAA hi id thirl the A >f j» tt rrinnari n 
of h'AtilitiM in a Alii muHt Ik int ^ 
jintctl rtffrrmij to r^inmd iij^ht 
and that tlnfftorf rhc hontilitwa 
ixtwun ranwU and fapvn mtHt U 
tWimd to hivt t^rrainatfd on Aui^n^t 
U the lilt <f th< un< ndi 

ti inai Hurrender cf Jijmi i InnHil 
Ihfffni Pi *7) AuKtrihan i lurt^ in 
0 V«uv 0( owni'I/tiuTd r>L f 227, 
and AuAtrnlinn Tfrf^'fA IH v loi 
trnha (1‘;4j) \r)^^UH LK 4H8- i ime 
iff a dilfi rf nt uni< hi*ni n SimiUrlv m 

IfaumA V rhf t mnn n^CFnlth IPUh) 

(73C‘LR K>7, inrtufii I’lMih 
It waa hi Id that AuBtraha ihd not 
erw Mo lie niijagerl in war at the 
moment whu n tlio la«t of h# f f nemira 
had aiirrenderLd unt ouditioiulh and 
that thmfore the expiration of the 
Xationai Act flid not follow 

«tx monthfl after that date On the 


c tlu r hand flu \t w /a alund Suprt me 
( i urf htld in l‘»4d in I tivi\ M W/im; 
f « f f }*rati(r hn^i A#»«iOv that tlie 
turn iufi\« ho'iiilitus m a haac 
niMnt aOiuil iKlh^iroil t»|H nitiniw 
I \ h rie f t arms iijuinst in < ri^auuid 
VO'^nuTunt r<jr<Mn*]n>7 ut hast i 
< n nh ml li sutj a f tlu jK t| h ot 
Aimuiu) (ouiitn (IM7}N/1 K 
^ 4 , MU' 

' In ihi i lutMl Kini^thirn fh« tin 
itu \ Vf^rn front'* i lid t War in 
lur'fu) Urdu f lum II l‘U> 
U I mil t r ♦*» puT] t ti n in \ 
i^n* m ri^ nud 1 r th Inr di n >1 
tin iA If thf < n 1 1 tl « I (ir |rt tn \\ tr 
t« !♦ Vti\0 l‘U I On N pti rnlw r It 
1 UT th hriinh < t vr run ni in 
t ruuiitlf ViMtrunO v» i-nnijtit thil 
witl- u» jKjuii r u III provifti ns 1 
flu I>* I ifiti m 1 ?h "" irren h r d thi 
t * ni ill I h if itifu I'U'i r I tl » 

dt<isi nin<pu>itj O'* till Mitiid i 
Uu JK i r trr lU flu 1 ruml 
tt ir U !wi< n flu I lut* d K n^d( m » I 
ViU'tru w old U tifinmitid t>iih 
with Vn n»’ ituui w f* pul Ijfsluil t 
tiu ( ffi mI It th 1 rrnul 4t di < ^ war 
with Vi*»»nf I i! tirmifiitul la trim 

I pm nSptijuIur l» MU" U r tlu 

‘ uimuiii III ri‘'Kf i I V 
I Um) p lU) i’ff I ud\ tP 
sfftmurv "r I Uh tin ill Rnfam tm y 
ni-^id tlu » f ViHtna in a 

It* ifui tl( \i fntn Uounmunt 
A«i tlu (if jt t (tovirnmcni tfeinof 
Sr \ mv-it i lit itt rt/timnnii 

/a <1 Hi <r ti( n »t 1 ununt*i) |n tlu 

I I itod t Ih ^ » inlu^r 24 

thr iVciiuhrit inn if 1 MnulaOhatuui 
fhcUriMK rhxt lu^tihtuis jwit( («(r 
niAH^j h»w nnidAU'il Iml that 
a itaU of wtr 4till cm^ta lo IP'^l 
(#11 at Britain and the VmUd Mates 
de#larMi the aUto of war with (»«*r 
manj t<j U> at an t nd Act to the for* 
mer fAtful/rn tia^eUe^ July 9 
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§263] 

thu Iwforc the (mthreak of war, the sUilus quo ante 

bellufn, nhouhl bo rovivt*d, the fftatus whirh betwoon 
the partioH at (ho tuno wlion (hoy Mm])ly ooasecl hostilitioK, 
the status quo poni hdlufti (the uti can be upheld. 

I lie majority of writers ^ corna'tly maintain that the status 
which exists at (he tim<* of ccN^atioil of hostilities becomes 
Mleutly reeotrtused tlirnugh sm-h (es>ation ^ and is, therefore, 
tilt' basis ot tin* fuluie lehitnais of tlu' paitn s I'lus (question 
is of the grt'att'st iinp<trtan< e, rejr.irdm^ eiurnv territory 
nnlitanly txTiipied by u bt'lh^as't'nt at the tinu la futilities 
ofsisi'. According to the < orris*! <iptnion U lan be anni^xed 
hv the o<‘eupH‘r. tin tlie giound that Iin rolveis^irv, througii 
the ('esSiition ot lio^t lilt i< s, ha*^ ahandoiad till rights hi. 
possessed o\er U On tin other hand, ti nnui<ilioii of war 
Ihrougli lessation ^ hostduu's dd^s ned dispo^^ v»f t hums of 
the part Us wlmh ha\e lUft Ihui sMtUd bv the actual 
p<»sinou i>f atbui'> it tlic terminiliou »»t leMilitus, and it 
remains tor the paitics to s»»ttle tlu ni b\ sjKcial agreement, 
or to let tliern stand (oct 


III 

st^iuruAHoN 

VrttH. in ^^>5 HMi. -01 205 Uiwnnup, ^ 77 l'lnllnnort\ in 5 512 

II pi> a»l .>‘11 1 oUir 220, 5s7> vUmn*^, i s7 

\VaU.>t, ^ 11 2s: Jvi Td 702 

17n Kin ju. n» i\ | 7S‘2 !.«■-. t, IT il iil*. \ 

{ llmanii, l‘‘2. ^*7. KiT IViiliilK 0^ 557 Un una U ‘O \v % 

:W r*05 Knur, u i-p 4.U» HI N\h. in ]» T.^s ( jiho, ^ $^5117- 

aiK Finn*. II No 'xH, lu No hvM. and I MKnost> \UrUM\t>, 

I |«Lii § LonjcntS, ^ 155 1* IKt, p ITl Miarw, J: 520 H\dn i 

^ lOOivndu §1)07 HoU/nuloitl, Fr2o«ni/oi ! Kr >t^fung^e€ht{l^':2) 
lleitulanjirr, l^fr hrvtTb do ($(f h<ii pp 121 152 Wt'stlftkc' 

m the lM*i Quatirriu /^oto^ 17 (eXH). p 3*^2. no^ irpriutiMl in 

pp 175 tSO Phillips m, frroM'a/nr. r.f ]\ttr pp s *>1 

lU'nOvni^lio, lA iifMhiitn 7 it t'itr^azuymh (PMsi .o 

H y\ 23 {lOUd, pp IP2H1- NhiU7il lu drv Hd/onfA/A 2 

lliMO), pp 2x30 ^SihMifU! in Foo//»>om»,v IOiHMO si. MM«d. And 
thf* ilfrfaturc lofiTml to Inflow in § *2aV7. 

' hnw«v«^r. PhiUimort', in tx>n by nnequi. 

5 511, who mmnumn that 4hi» ^t>ral and rontinnouh pioUN«U of tho 

quo anki Mum haa to l«s dfCwvtisl SUt« 

• It follow* that •tirh a prwnmiv 
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l^bjunv § 204. Subjugation must not in' confut’d with iMtnmu'st, 
«Hhougli there can bt* no nubjugation without conciueat. 
tinotionte Conq\iest is taking pofweasion of enemy territory l)y military 
Conqiwat. completed as soon as tlie territory ia etieetividy ^ 

occupied Now, it is olivious that conquest of ft part of 
enemy territory lias nothing to do w'ith subjugation, becuuse 
the enemy may well recompier it. Kven the conquest of 
the whole enemy territory m*ed not nece.ssftrily involve sub- 
jugation ; tor in a war between more than two la lligerents 
the troops of one of them may evacuaU' their own country 
and join the allied army, so that the armed eontc-ntion is 
continued, although the territoiT of one of the allies is coin 
pletely eon<|uered. Again, a belligerent, although he has 
armihilated the foR'es and conquered the whole of the 
territorj* of hi.s adversary, and thereby brought the armed 
contention to an end,* may nevertheless not ehoosi' to 
exterminate the enemy State by annexing the conquered 
territory, but may conclude a treaty of tH>ace with the 
ex{)e!led or imprisoned head of the defeated State, re- 
establish its (Joveniment and hand back to it the whole 
or a part of the conquered territory. Subjugation takes 
place only when a ladligerent, after Inning annihilated the 
forces and conquered the territory' ot bin adversary, destrovs 
his existence by amie.\nig the eonqiiered territory Suli- 
jugation may, therefore, la* correctly defined as externiina 
tion in war of one belligerent by another through unnexation * 
of the former’s territory after conquest, the enemy forces 
having Iwen annihilated * 

8«d)jwg» I 265. Although complete eonque.st. together with auni 

l^m«i hilation of the enemy forces, brings the armed eonDuition. 

Bn4 of and therchv tb war, actually to an end, the formal erid ot 
War. 

* The contlitioii* of eff<*rtive for tliP temuriAtiori t)f (n\ii 

pathm have Wn {IwmjwkhI in bcf^n ont ) 2«Vi | 

{ 167. Rejjarflini? an a * Premature ca6 U 

mode of acqui'iitjon of temtor>'. nee come valid ilmnjgh th** fttTujfalion 
above, vftK i. §1 236 2*1. betominjt Mw»n afterwanJp t 

Thim, althonjjh ih^ aiwie'natjan 

* The ^ontiriuatjon of guAilU war thr S{,uth Aftitnti Kcpwhlio, ot* 
after the termination of a real war S<M>teml>er J, I'm, 

ia diacuii«ed above in § 6f). it Wime valid thrr»ugh the oerwpa 

tion be<oming e0e*tive in 

* That eonqueat alone is talfioieni almve, { 167 (n ). 



SUBJUGATION 


601 


§ 266] 

the war ah theieby not v»*t realised, as everything <h*p(*nd8 
upon the resolution of the vutor regaiduig th<‘ fate of the 
^am^lll^hed State If he lie willing to reestablish the 
captive or oxp<died heavl of the vanquished State, it is a 
treaty ot peace eoncludid with the latter uIikK terminates 
the war But il he desaes to aequire the whole of tin* con 
(jiiered terntoiy for hiiUHi H lu aniaxes it and thereby 
lormallv’' ends tlu w ii through subjugitiou That the 
t \|x^lled head lud thodninent ol llu v inquished State 
piot^hi and kn p up tliur < laiins, mattii'i t\^ htth as do 
piotesls (d neutr il Stitts Ulust piotists ni i\ be of 
[lolitaal impoitarne f<»t th< future hgillv th# \ an ol 
no unpoitiixH(‘ it all uuUss ari niadt in pur'^uinre 

(d i visting int* riuit lonal ui’^tiunicntH rindiimg illegal the 
w ir and tlie < on ^ u rui tie pul of ilu vatonous 
State * 

Historv piiMfitN luiiut rolls in-tui<(s f»t Nubjugttion 
\lthougii no longi‘f so fn quint is m foiiuti times sub- 
jug itiou noi it ill ot 1 in o< uirrt lu t 'riius ino<lern 
Italv i uiu iut<i t\ist<ntt thn ugh tlu subjugation by 
Sitdiuhi in ot llu Iw 1 '^»nlus the (b uul Iiuktdom 

of Tuseany, tlu Oukidoms <>1 IMiuia ind Modem and in 
lH70 tht l^ipal Stitt-. Ihus luitlui l^iussii snhjugatetl 
in tlu Kingdom of Hinovtr tlu Dukidouiot Xiv^vau 

tlu' Bhd'Oiati id U< ( as-^ I md tlu 1 ut Town oi 
Fraiikfoit on tlu M uu (jh it Bnt lui uint \dJ in 1900 the 

Orange hrte Stut< ind tlu S)utli Vfiiiun K< publu ^ and 
Italy annexid Vb\>suui in l9Jo ^ 


* on ihi* nf f n 

r^vnj^nitioii 5 On 

* S*u«<«rfat UntAUt rtiHirvxol 
terrUoTj^ Ui llHMl ihr iii>irrrnvu t <f 

r**g«irdiing * Itfw# W swrmUifr 
th«» »n I <ld 

Tiirl r*prrii» N>ulh \fo * 
i ind |09rt ifFM h'»t A jf 

A»)tl Ihf^ Vfti nn Wai 

TAiiu* formnUv 0* thrnn^h 

AubjttftAtion* AltHUMlgh AlnJif* 

{ 167 Oi ) tb^ prv^bimAOor *»f the 

Armrtutian vaa inomuwhAl jimnwiwn^ 

Th#* f^mlwKl^Uig tW Urmt. 

«f *lur^wul^r uf thf* r*niUHl renuiAntA 
ot lh« Ikw htd. 


jnt<rniti« maIU Iiamh «Uo 

*«lov i| I ] Ihe (s*-*. 'ftoiUi 
U luffuil f Ot llnUNb ito\trn 
Hunt rf Oli a# (Mr I hoina« 

\ vT U\ •'ttfl »n the /av V*iar 
' r/V Aoioo :i \\W) jp 103 30*7 

ft UiMsi the of the 

t*< \trnmria tf the s >uth VfritAn 
1 ejuhh^ d)An to Man k UW 

' Ihi ItdlsAn priulamition of 
ftnneMti n of Mu o Hhs wa** 
pnmstuit s<^ stjupp vn K fi H 
\V^V) pp 4i4t» Uowi*'?t'wUK ihi f 
iV^OMs' pp VI 7"* So^ 4iho\c, 
^ |f>7 n And u 1 I ^ 
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T«m- § 266fl. The full and unrestricted freedom of action and 
disposition which is implied in tlie very definition of war * 

tww- and which International Law leaves to tlio victor makes it 
legitimate for him to adapt t!\e scop<' an<l the dogn'o of 
subjugation to the exigencies and circumstauc(‘s of u!vy 
particular situation. Thus, while completely dis])laoing the 
government of the ctm<piered adversary and while assntning 
the exercise of full sovereign powers over and within the 
territorj' of the latter, the \ictor may expressly disclaim llu' 
intention of |)eruianent anne.\ation. In that case the sub- 
jugation, while complete so long as it last's, is tempenny in 
nature. Xeither does it mark the formal cessation of war. 
This was the pcwition when following tiie etfective termina- 
tion of hostilities at the end of the KSeeond World War and 
the unconditional sunviuler of the tiermaa armed forces in 
104a, Git'at Britain, the United Slat*"' of .tmeriea, So\iel 
Itassia. and France assumed .supreme authoritv over tier 
many.' Until littO that autliority, wielded by military 
commanders, was exercised lH>th jointly, with res|>eet to 
Germany as a whole, and by each of tlie abo\c mentioned 
four Powers in rcspi'ct of the p.irt of German ti'rritory jilaccd 
under it.s control. During that js'nod, in which the internal 
ami external sovereienty of the (ierman State w;i.s sus- 
jienthsl, tlie "late of war. howe\er nominal, eoiitiiiued,** 
However, liaxing regard to the utter defeat of tie' (lennan 
forces, to the actual termination of ho'tililies. to the alx-iciicc 
of any (iennan go\erniHental aulhoiit\, and t<j the sii.sjm'h 
sion of the intci national }H*rsonality of Germanv. the 
government of Germany by the Allied forces w,i,s nut in the 
nature of belligerent occujaUion and was not .subject to the 
customary ami eamventional rules of iiileriiational Ia»w 
relating bi occuinttum of enemy territory. The legal basis 
of the authority cxereisod by the Allied I'ftwers in Germany 
during that pcriml lay, in full amformity with lidernatipnal 
in the unlimited ismer conferred ui»on them* or 
subsequently aasiimed by them -in virtue of the uncon- 
ditional surrender of the German forces. That surrender 


* »bovc» ) 


* 8^*0 vwl. 1 1 2sJ7a. 


• Her §271. 
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(xmstitutecl, in «*»henco, an annistu-o apn'cnK'nt.i 
national Law no limit otlior than tliat fletermincnl by 
comjwilUng con.si<lvmti«>iis of liumamty - to tin* diswtion of 
tht* victor in (h‘t(*r!ntjiing tlio (‘onditnms of tin* arini«tico 
[t i** not iK'ccv'iai j tt* swU addnioiul Nujipoii for that legal 
|)ro|a)*'ition in the fact that the wai ua-^initi.itcd l)\ flerinany 
ni violation of her intt'i national obligation-, anil that in 
man> lesiH-et-,, in paituulai in the niattu of the law of 
belligerent ofeupation it wa- vvagtd on her pot in utt/T 
eoiitenipt of aeei'pted luloof International Law ^ 


^ s* ( li 1 i7<i 

^ Muiii tht ii*{h \ 

i ^Unlk lf*Anuu^' Um 

jtvtitf'vi \\ rtomi <^<yini\n wrytt t 
ui tt prtMii' thit A-i tli< 

staTt ‘if ^i\T tMih < it'riuKin hi. i ♦ 

I n»* t k iii\ t i‘i I lx I tv. J" 1 xU 
s * n}nti«m 1 H »« * n iT\ tt rnt-t rv i»t tn 

Mtjt i I'luvtjv \ i>i \ih)t * 1 l tin 
him’ Ui TH t) i Tthtajtt 

i n m* ii n tu 1 tht rr >j u hi ^ 

1 i invr \t\* niiti t tl 
\ iw Ih* »nv vvhv th it Mtujr^ 

n ii • < Lt l pi ^\\ r »’ir 1» \i n 

hlluMfMil ‘M tijklt ft i * N* \ 
x\v »i \1 \I 'tN t I tv 1 ml 1 r \ 
Hnh>‘i+u>UH * ti\ tv r in 

ttr<t m'tAii 1 , It tj »! M\ 1 
w 1 1 'Uji r ll < j»i int ‘|t U aUxh ^ t t * fi 
* vw ‘tl h»lh;rtf<nt »t i t-t tl< 

vti jxdwithi lam U» itl ASiiitv tn t 
f rm i^aluvi jn ft li t ' iwtit 
U u vitn apph ihh t n iiti u-. ih 
iuitrmfiij\ i> tht MIk 1 ui il Mum n 
MJ > »< I m ItjiU in l'*M I Lti ♦ r 
iji-ttun t. tht’' ptmt i|»!t ivjtl tl tu j 
V.Mith \\U th* t l5i 1 1 til 1* HJijut' 

I JU» iliH, tli< k V^pll I 

mu'it th* in tk>r « m 

II *1 up\Ml ft Jiitl inuiiN 

tx < njmtl *^T it«' t ht f>vi u 

hmilkittnont \\ huiimn rights »n*i 
tin vtrv tt< t) >n kt *inh m-v 

fotntv Ui 
(Vmvt nti >n 4i«l n ‘t t 
HTUi iMit thi rt tt T»’ applh t** 
mi\ «»»ch *'r»» <1 tht» nh ♦ i 

Yi1anih'><t«^vi ihuJHihf** tn tht 
*»f Xiitiornl Nh mint <»»r 

fkafitv k f j 

L<ttr (ltU4h p "4 ’i%h«» 
that HiiliT v^hUr* iti^ t r^h r« » ^ 
tix^k fr*»m U'l 

thftt lnftf^{mnvinn<»e whi-rh t» iwi 


ti*l ‘nmnt m un ‘.tt m nf true 

MVi 'Ml ^1^0, ft r jL 1 1» ir rmphiik*!*} 
nj> n il !•> n*jp< t < 1 thf nidtUi. 

I I n 1 k 1 1 / ' f iry n < jptift /? a»/i f/rf 
t* f * t / at Pin pp Iss 

I hi kiluiMi I k ivhicl ifuin an 
1 »nt 1 ih* Mil »i itMiipiti^m ttf 
tt« ht itj {^y j j j Unrhl 

kf ih f ,iit» n ot a** ^vln^r 
h tt n full fniu tvtrnun < urt** aivl 
vnt I'v *1 M d 1 r n n*- < t thvir 

V i M M tl H >1^11 ( ns » nti( n wn-v 

»n » 1 h t ti < i’ iti n M ^ 

♦ •♦It i t'iv p|> > I h‘ i 

* i ♦ t f ll t H *,m ( n ( r t* ih liid 
t 11 ♦ jiki ♦ intlr till tit lih^Mtiun 

t ni unt nn tst xU npt»‘inh i Uijal 
Aiji* ) tituM n- vkhuh >vt*re 

iitkil rkini*.vi!» t tip 

M>*i I t \ss\ till tht dr'i'^tnn 
t» J * ’k f h Md Un j tliitntsi to 
u^tiM t< t i } ij r pu )»* of tin* 
ii 1 1 •* ’hi hrt^t P^ inmation 

i-vsi.iii h\ tht Militan ut\<rmnent nf 
( ♦ITU uiN ^uj It mt ( mm u dor ^ 
\n I ft lit i -tnii* iim 1 1 ! th it wp 
nIi lit S t M 1 l > V tf O N i /1 r lit dl'*.‘»d\0 
thk \ */i Pintv ti ti ilk* hsh til tifu!, 

, j r* ‘ Vint di^f Minin liNva 

i 1 ii'-Mtmi ij- v%huh tin Puts hi^ 
t r* I n* Mihiftrv Ut>\ornuu»nt 

I »w. \ * i ^u»n 1 >n *^ipttnihrr Ih. 

! vn mitl d kViii that in iirdtr to 
» hmm it* tr mi Utiniin l^vt iiui i? 
ritiii^trati m within tht> < n npunil 

tht ptilnits and doitrmt*iS 

I I thi \ati ml S'tnli ^hirti and tt* 
rt "t r« tkkthi t mrnan fH tiplr thi* ndr 
lit i*Htn t in 1 1 quHlUi Ih toro the law 
ir'tun fundimental \ ui lawit. to 

with ♦.»i>'^idiat\ and supple 
rwnlin hwx, are htpeln depnxed 
o\ t llet » within t hi i loupied terntvry * 
tSmaUr Pr-n himatHmti ami I^awa 
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No sulwt.intial change occurred in the legal natm-o uf 
authority cxeroLse<l by the Allicnl Powera when in 15)49 
military authorities handed over the administratiim of t)i(> 


wore I'Miipd lu I tttly in 1 W.'I, I hui 
Prt>c/rtJiiano« *V(> > oJ fhi Alljwi 

VfilitHn Covornmeiit in 

ArtK'lo'l tlmt fill' Oh«J<’nil ifUirsi 
wiH by Omit r annul, aait^ntl. nr 
rend»*r inojHrrat»%e . any law w hit h 
diNonnimaN*ii uv the* baHn» iff rai*t^. 
colour, or CfVi.vt ’) In the* naint cat« 
j?)>ry then* muNt bo int hithnl the 
mraaure‘«» t^ken b\ the Aiii«*<l /luth 
to rtstoro to tho lawful ownvn 
or their tlesi cufhints* pjoj^ortv wrt>n>; 
billy taken away m pur^natuo <•( 
Xational SiH'iatist Uwm anti (1<*» rt*f 
Thua in UM7 the Military tn'vrrnrm nt 
111 the I’nitHl StAto*^ ari*a tontrol m 
tiJeriuany a law with tH< objtit 

of n*Atonn»; KUntittabW pHixrt\. 
tanjinblo and mtan^ible, to 
who wen* wnu^tiilly (loprntd of it 
within the period l>t'twtt*n UU’l irui 
l£H5 fur naHori‘4 ot rato, rtlvnm, 
natiunahty, nh*f»h rfv or {M^hti al 
opptmtion to Niitn^nal Stwialinm 
For the text ot »Ik* law J J , 42 
Suppi . pp U 45 

Sexotifily and lure pr*)bahh lav 
the mam reasoni* for the fretpient 
appe,iL*>, by ttcnnan wntirA. to the 
Hague Ootivtnlion the Vllud auth 
onties U)ok measure.? in n lati<»n to 
tJerman mau'^try munth>ii to pf**\iMp 
it from beioramg a danger to jnt»’r 
national j:>eu<'e 1d»»fy diMfiantlctl a 
number of (ierman works 'lh**> ikso 
enarte<l legislatnm with th^' objM t of 
decentralizing and dwartt lining t.er 
man UKlustiy Ihii-. <udinanre N'o 
7i uf 11U7 (fintiih 

GnzetU, No It^, p U2) pfovided 
that exee««ivo iODfentratiouN of (Jor- 
roan eeonomie power are prohihitorl. 
that their activities art* dei larod il 
legal, and that they f\ alUieeiimmated 
Thia and similar laws wen* ♦-imcttd. in 
accordance with the Folsdam Agm* 
ment Wwoen i»rcat bntam, tno 
United States of A?m*nca and Hmiet 
Kussia, in onler. tn/rr aita, ^l) to 
prevent Germany from eruUngeniig 
the safety of her neigh lK»urs or again 
constituting a threat ts/ mtemational 
peace, and (2) to destmy (iernmnyV 
economic potential to wage war. 
These measures the Allk*H were eQ> 


titW to cna»t by virtue of tho 
HUpft me fs»wf tmitmal m luinmafirt* 
ot the iincomlitionaJ mirromhr whnii, 
iwnnbsl out above, lantaiuount 
to an anmstuo agn'omcnl In fot 
the in’^trumcnt of Uncoiidifionai 
i^um*niit r of t ;enn vn I* on e*4 of Mdy \ 
l‘i4o, provider! thit it w.4z wjtlioiiT 
’•ivjiidKe to and waH to Im H(i|.H*r‘^r dt <i 
?} H genr 1 iJ of zurn'iuitr 

imjHiscri by. or »‘n U'hnlf of, fh* 

I nitf^i X itioiis fAitit h 1 tormuH 
No I tl‘Go), ( rntf »)f4s . 17. Pl 

U*G.>h Mifjpl . p 170^ In thr" n 4ult 
ing Ihdvratitii of Jim< I. I'M*, 
ngartiiiig ihi dt fr vt oi lormaiu itiwj 
the a*ir*umptioi(i .if nupirme Muthr rd\ 
with t(» i .eimAiiS ibt t.o in 

mmiz id thv I nit< d Kui^jtoii), »ht 
I’lntAd -I of VnUTi. a, 

Kii«Nm ind Frauu timouinui fliir 
they w» uld taki niuf -.tepw, im< bid 
mtf th* X'liipl* ir di-<nniuimnt o.d 
dr piiLiUrisivtii n f (.triuinv, this 
dll m rtipiisd* for bit»in ind 

Hei unty ‘ ^ \rtj« b* 1 \) Vnv v m rd or 
ihc pr V 1 * 11 * ns to ih If lt<‘< t 1 ould 
form amlt f>\ dthgation. did form 
pAft ^{ il^ uniiHtirr and the on 
londuii >iua vii»ir»iubr without anv 
|H»»Hd*»liiv id thiir iHung I n j***rh 
ihaihngrd by rob ti. Iribr 

national Law* 

Ofthc vft«ii Geim HI ht< rrtfun on the 
’‘uhj»*t fhi foltowpng^iiiav Im* n fi rr» 1 
to Kirifmann, id^rhht^fh I.V*/)/-' 
Uojr ufUr fhf jJmtf huf (t'GH|. 
<»n'we. /jsswf UH'i/'itioiHt /' / 

, sfoflt-«T, /hef-rfA 
iUchi4ait t (with a ih AihU 
bibhographyi Laim in ./oAr^/s* l/i»r 

%'tit^rthH\n7Kth^ »l’,d f 

JfntU<h** H* ht I p|, oil. 

Minrc! pp 0 .»! 

Hna»ifr I OHdlr\ffjJet ffhn*n4 (r*|h Cfl 
MkV)) Hol m 17 lo.lOol) pp 1V»T 
Mni/»lm7f 1 H l(|ofjjH) pjJ, 

Id Hli Th»’ most valuable notK 

German diRi iwuon lit that bv Jiolinirigf 
m a ) T\ {VHhi pp. 112 I U and 
by Mann m ^Vi7iu4 (lOtTj 

also KeKen in A J , .Itf ( nitA, pp 
♦>lH 520 unrf Sauw Hall m *SfcAim 
scriAi-AM Jakthuh /ttr 
Hwhl d ( pp 03. On Uie niib 
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country to the (lovemmcntu of the (Jerman Federal Republic 
(iiid the ICast Gemian Republic resjK-ctivoly.^ 


IV 


TKCATY (tF PKA(’F: 

(irotiui. III. P 2<) Vattil, n ‘Mn f’h,lliim.r<», i.i §5 513 fll?- Ha}l«ck, 

I pji 328 -.'MH Tu\l^..r. H V«i V)? Mnn.v,, 41153 U hiaton, 638 - 
643 -Blunt*. Iili, s§ 7 i)'l 7 ii 7 ll( fti. i. 5 17 U Km U. nlmui m UrMundurff, 
IV pv 7 W 8114 1 linmi.n. 4 |ys Fiu.l.illf 44 1 ( 3)5 lh<m -H\ile, 11 
4 j '.H is. IKHl 1(30 .Suan /, 44 531 ').*'» li»*i«)Rmt. Nok MM) (ill Hiviir, 

II pp 44 .t 4 . 6.1 .N\*, m pp 737 155 ( kIui, i 44 3 il‘> 3 nii Finre, ni 

N’.x lOOl 170 ( 1 . «i..l («!/. \<.« I'lM I'Mit M..ri.Mh ii § 12 H l-oiipa«(, 
44 IVt loi Mtii^nhs. , 111* pp 131 121 IMH, pp '173 375 Luwt, 4 59 , 
11 ki-ith'd Uli'at..! pp 119 ')I 3 ll l*hilliii(.f n r^rminaU.m oj 'war 
l'i| 5 , pp i> M'l '* /. 1 3 i l'it 7 i, Pi 3 >s PN) I .(/numiPv 111 

fiaUK ufil{VyiSj 


2^)(» AltluMijih ou a^lon.lli\ war cmhIs ihnaipfi Mni pie Treaty of 
ot hoHtihtUh' ainl .ihbuu^h not 

all lart or im'guUr tlir moA end ot war ^ a treaty Normal 

o( [leaee Mau\ (ondtK tall a t!<at\ of [xaiee 


t in m »vtrttr»uia< loi jtiiaiu s I t\u\ 

n MV^ I hi M ♦ 

f r V t H» P»uu 1 » r> 

an \{iUUi*y<i « ti, / rk 

iMunittfft j* 
fifrwMiw;/ n !<M7> , \ irall\ } tinttu 
noiftn mUrttdUuffi^it tfe i Iim'w if 
«IV*is}, (itiiliflai », fa • t lit itut 

if {in I'HO) nn m 

I , 4 1 |»e 

IVtH Uk<*, , ri' s/7 , { ih> 

m UiiAi/an ftVtnu IT leosi 
re II 22, UrnMiiMtoif*. eit 2^ lo, 
l/< wf m >5Tf< /at/ J *7 

|>|» 7 it Tm>. <>**4 1 ( 02 , ,*iia \n 
Rftm. i»l pl> 

41*^ 4t)7 Aa omiji i*^ 

i [fjol /V»//r>»(f, ^ 0 ^, pp 

2<V), iMiti UraitHinti m l*4< » jr. 

41 ilU’M, 

pp 2»i() 271 mVjs t<j Au'ttijrt ♦<(! I < nl 
SchuEl^r ui jHHfFiii/ if ‘/ 

/*«/>/«“ T^tkthrti t>f hw, IHT 

UH Th« (Vmrt of \pjnal < t < 

(oar {Krant't') h(^Ul i« 

I'^rmarii summit r faul 

the l>otlafatir)i> o UMT* ti m 

iHwiiy <kpnv«<ci irormaia) <f b<r 


viMjiiU aiMi iht r»'‘-uit tliit the 
t M'lriho ti u* ii\ tn >n»ue 

ii (itti \u\ ud*- n f lipplKAblt /’I 
*f hi i*‘rn ^ rrff I'OO I ( p 15 

‘ V-i fhe jlt 111 * *ilnre »a ttu 
{ !ir XMinltj virniiu* 4»*( to tNi he an 
t »iu tivt |>«th< v j. n Ution t > 

(Mer?5.m\ «iM«Inpmtnis t«)Mjk 
•o*uMi I'Mo njil 10(0 w he h n MjlitHi 
n I 1 14 1 nl ajxi-Mitm Munniininti 
tit (trviiii Ituenl itejuihlR <oti\ 
prii'u^’ ; 111 8 iiiKitr Hntihl 

I ft i\ 1 « it a Vinerutiii <.M 4 ijprtti >ri amt 
im I ( trm'tn Hev‘iWiu tonij^enJ 
it t*i4 Uus » n / ne !n Apn! ItMM. 
tn (ht f\ rtiM 4>t ttif Riiprtme anth 
•itN fiPOiiK bUtea to U‘ miims! 
h\ (he va th' 

I intiNl >tnt<A ana (he TnitOil Kiii^ 
linn, flu Militarv (lox^mura ami 
( »»n»ni imi('i> m Fliuf ' the re,>poct 
i\< ♦hnv *A oos miieruuux pn*vhum(il 
AO O t apnli •» vSt.itute tran*tferrmg to 
(he huWil ■^tato iml (he partutjvii* 
jiiji tthe htAte^} 

full WiElatne. exfsutiv^ ami jihlioial 
IKmem, HUhjett I he hmiUtioivs of 

the Ntattttn m aeeonlame xtuh the 
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normal motlc of tenninating war. Simple cesaatiou of 
hustiiitieA is certainly an irregular mode, while subjugation 
is, in mast cases, either not within the scope of the inti'iition 
of the victor or not realisable ; and it is quite reosonabh* 
that a treaty of {H*ace should be the normal I'ntl of war. 

P«»ce § HM. N'citlicr formal nor informal peace negotiations i'/mo 
facto bring hostilities to a .staniKliIl, although a partial or 
gt'neral armistice may he concluded for the piu|MHeof such 
negotiations. Such negotiations can Ukc phu‘e hv the 
e.vchange of letters between the la'lligereiit (ioM'rnmeiitH, oi 
through spi'eial negotiators, who may iiuH't on neuti.il teiri 
tory, or on the territory of one of the belhgeients In c.ise 
they iWH't on lielligeient tturitory. tlie enemv iiegotiatois 
are inviolable, and mu.st ho treated on the same footing n- 
bearers tif Hags of truee, if not tw diplomatie envois For 
it can hapjicn that a tx'lligerent roceive.s an enemy diplo 

Bamc Law of tiu ,in<i with iim^mnDrs (t r n fiM • nstithi' 

the *>f the The nn Alhtii l** o ultuli w ts 

ponew reHervtMl for fhe otcupvwi); tf> ht me topHttu tnutnl 

ini'ludt'ti th< following tin* Fi r tht^ Omit* r * < th* Miit i 

ArxQJitment imi tiemiliUrmltun , tt»f tj i ^ sf/K< hfv( 

eigrt prutevtum, Anti *1! p 11 1» 

decuntv of All^'l f , Hmtrt'l f *» r (.« vt rntt’erP •»[ tf.f 
fort*t«n tr^de ami eit hunge , (ontTf ! lltpuPn w‘is i< rrinlis • »l 

of the t.ire and taatmt nt in iitTnun and ♦ht I'n ‘tdtnt td th<t Lt 
pmon'< of pernoji^ r harged'lndt re t/r api't n^iiilnr e^'n hil 

«enU*a»i^ bv the Courts nr tnliU]t\N tAkt'n in I'M't fhi tit 

of ‘H#up\in^ or iKcupvtfion ‘.tatin tl i»#’'rntin\ 

authontifw tht‘ NUtnto thm** arrtini„Mnt nts IMbt,- n 

re«4€rved i<ir tb#* mfujiation a«tM‘rj Hh pp \ VJ 

ties^. Actm^ untler the f Tniutob#‘i JtUPti.t Mihlw\ 

thetr eminent A, the n,;hi loMrnop tran»^t(rnd Ihi aiiniin^ 

wirae the etierrixf of frdl a»th^^nt^ d tntiM tundioiw <>t tfo ■“otui ^fdlUr\ 
eunsKlertfl e'ww^ntwl to ■M.tunu nr r*» V'jrni'mtratnin to th* rrou-jiMid 
the prejienation of deinixrAlfo Uio.r'rnnU'iit of th(‘ <ierni*n 

emment in (Jermaiiy or jn pui^uanfe L^p’ibln dml anmujiXfMl the creurt^i 
of the internattottal oMicatu^nji ot .,f a nou** < onir^>l f* tnimiwiw fo 
thetr (rfHernnicrit^t. V\jth the emut r^'pUte thf Siu*t Mddarv Vdinini* 
ment of the Statv’e the Mihts\r> tration tha-tiitti wdh the 
(Jovcminent wa» ler»nmit*d aii»l the t nsunnj? the iulidninni .d the I'utftlam 
fun<fti<<na of the \d»‘<! anthontiox A^Teement and other af’ref^menUi Iw* 
h<»CAR>e RiAinly supervwurv l*or the tween the four \M-*n *ki, lit 

of the Orcutisffon Ntatiite pp 7td Tol) lhplo$nitie 

Matt Dfpt. HidiHint 'JO MN&h r<‘pre«ent.jti\<H w<r*» exthangej he 
p. , A,J.t 43 flJtil)), Suppl t p twprn SSoxiei fiuattn and the f-Adt 
172. While the ocrupation foreee frcnnaii ftepnhhe 

conliimed to rem«m under militar) For th<‘ Vjijnemenf of April i% 
eofflmandws, the eAUhlwbmftitft of into, f*,r rJ*e ^^tahlidmunt 
ftich of the three oecapymg Fowm Int^rnarnmAi Ruhr Auth»*ntv 
eame under the diteclion of a Hiith Treaty S^nriea No. 2H OURO* *'«'^** 
Ck^mmlMioner. The throe (ligh Com- 
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matic cuvoy for tht' purpose of peace negotiations.' Be 
that as it may, negotiations, wherever taking place and by 
wlioms<H*ver conductccl, may always be broken olf before 
an agreement is ariived at 

§ :itiH .\ltlioiigh ready to terminate the war through a Pr**- 
treaty of {wace, belligeieiits are frequently not aide to settle onCZ®" 
till thc’ te^u^ at onec In stub eases ho-tditus are usually 
brouglit to an end through so calk'd pn limin.iries of peace, 
tlie dt'tinilive treaty to lake the place (>1 the jirchniinaries 
being concluded later on Smh pielimin.me^ aie a treaty 
in theiiiM-lM'S, eiiibiidwtig an agieunenl bitwien the patties 

1 I'lirtitsl WditlWii o Uil'i 111' Mlio! 11,1 lisou.iu.l 

UtvoH'ii owniio sti'l ( (iiai. 4!ut m I', mrs a.ij.t.a ihi <on 

>*»*tw*^*l th<* I ikl. i th IS, i)lhi t W ii( a pH, firnuhtico 

I * ^ tiiirai I iwr’Cw sHth mIu h sjjf t tijxiit th« Im‘‘M of 

y at "A ti } t"' 'I* li iH f ” sN-s <)i) j Ti» to ^ 2 P/ /, hvit thcro 

(hrtMn » fit ItiiUiCfi tlitni anti 

t'li'iio it f' rvi to iLi* PnsjUut <»irnjaii\ oit ih» tjupi»tto 3 i vthetber 
tht* f oitf 1 tt V’mru4 th#‘ fi' iit fi< it\ iM*>rdf<l ujth that 

U t Mftn th<t lisj lof, ,»i lOunM 1 »M hi ttb'it'i Nations of 

% N it*’ Ktj M “tsrtiij hu i iM n V- (jifi i' ])< li fialiori oj>on the 

M t' *t t ( I d.ti Ml if IVstti sre I'amjvhiel 

^2\U tMlf.rthi r^tMUTBi «»f U J tht Vn<r,«aii i latum for 

rfio H Wrt < I'ltt rr «iti v|hI ami, for 

(trtijnmoi PidihM*. U ♦>»»• Ktph tt ihe MIumI imi Ami^m i 
Si'll ,fi hiK 1(1 ( otsert'w;.', f atr^l V< ii* rs, ui 1 ( hv ( ripjj l^ttor see 

K lo|H vshitS t ^(r<H %< \ Ve 

H*H it ) t« 1 «' **1 i aUi Iti fl <■*/ iVu'c 

ijtiM.l pfMfi oil oj • pifti III* >v ( » t lojiii til IX . n 

1 \i8 \ Idfi'-tMi t f I’ti MiU 1 JT, Pis ilO/ti ,1 ilnri m« pit* 

•.te i J. n iIlUi. I , j jM{»)'»tiie *^" 11 ^ 1 * M't us u* the Iwiis 

\fter III t \ haMh***' *1 <' r «‘ ' ]>' »<< e>:t i tii ,\s tv*i>M + > the 

*ii li iof**uMil (Mfr mv o{ \*\* •• \liusl (j A*^‘i Mt^sl and 

1^*1 'i, iPPii/tf, p Ovi ’hu hr otd ru»\ *f 8 ailien Arri<tin:i 

in i^imthanis u‘i* n uith On pnotui to th*m tH<* ctlio\» 

l»o»errinent|i s lath's! njih tie Udl i i iieiuiHlh draft 

\ uit#<i Strtta# in the war. tod ♦)i»t, ireat.i** Mre pn'-iK nt*sl to vm\i of 
sijlijirt to I'atr »pnlihi it 11 t'> Ihein r tlo it commciit m wr.tin^ 
fejiuration Atid the fr** iml •»nl**‘ro,iei»i Mifinturr alxne, 

rlom of the neat*,' the\ **1 p**jM»* I i 5 *'»’•*. and aho\e. ^‘237 

to romdti<ie pa e on tl «• n Ho Irrat^ *»f IV/ut with 

hii*t«i A geneMl ft’^rni*ti 0 wii** » d Vn«tiM < -sro* int»* hr** on dul\ 

Ml \ovrtnt*<ir 11 ♦vk'o .iIhuo, 1 that ^ith hu!j;ans ^>n 

it)ii 4 peate t onfoi'en*''*^ , at irhnh al* \u^oi t fi, aiid thtl i^itl 

the V ii torioiun and n*'iiO of the \an Hunf iri on liih 1^>21 Tho 

Ihmern mr** reprnt''r*t<>l, <'f Ih n e with Tirkev, 

n*’«Hnhlwi at Tar** in dannari U0‘» on Viij!n>«t 1“ ^ known a^ 

ti'tv alw.ve, \ol i S iV drafi th* Tr* * f 'll vrwi. vkum not ratitiod 

tuatv A*aa hamh^i to the t*inj.an ui *1 del i*>nu into forte It wa* 
whioh had mhu nUim'^itelv rtphu*d hv the Trwal> of 

nnmM iu Vmn to loo'si it, in Ma\ Lauiamie. Hi^Jned on Jnlv U, 19*3. 

\m. ttetmanv Mtate.1 h**t ohpiti«wia whrh .amr into font, for the ino«t 
‘n writing, and the ftfter iwmie |mf1. on August th 1924 

wiMi «ign<Hl on 
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regarding such terms of peac<^ as are wential. PrnlitniuaricH 
are as biudiiig aa »uiy other treaty, and thert'fore m'ed mti- 
fioAtion. Very ofteti, but not mxesa.'irily. the <iefitiiti\,. 
treaty of jK»aee is et)uclu«leti at a place other than that «t 
which the ])reJin»iimries were settfeti.* 

The purpo««' for which preliminaries of jH'aee an* agrwd 
Hfx>ri makes it obvious that sueh essential bwins as are 
stipulated by them are the lausis of the delinitive treaty of 
j)eaee. It may happt'n, hoarver, that interested nentral 
States protest for the pnrpost* of pn* vent iiig I his, and t hrea ten 
intervention. Thus, when the war between Kuasia and 
Turkey had been ended through the Preliniiniiru's of San 
Stefano of March 3, I87k, Great Britain protesti'd on the 
ground that the terms w'cre ineon.-'i-'itent with tlie Treatj of 
Paris of 1856 ; a congreas met at Berlin, and UirsMa had 
to be content with less favourable t(*rms of {s-ace than those 
stipulated at San Stefano.* 

§ 269. International Isiw d<K’.s not contain any rides 
regarding the form of {)eaee treaties ; tliey may, theit'fore, 
be concludi*d verbally or in writing. But their iinjiortariee 
makes the parties always conclude tliem in writing, ami 
there is no instance of a treaty of jM*uce verbally con- 
cluded. 

§ 270. A.S the treaty-making jMiwer is. according to the 
Law of Nations, in the hands of the head * of the State, it 
is ho who is coin jW'tent to conclude jicace. Howewr, treaties 
of jieace concluded by heads of States w Inch violate constitu- 
tional re.strictioas are not binding ii{>on tlie State.s ismeemed, 
because the heads have exceeded their powers. I'lie eon 
stitutions of the several States settle the matter dillerently, 
and it is not at all nee,essary that the jiower of de<-laring 

‘ Thui th* w»r lietween Au»tn». Iimmarnsi iif Vr-rnaillfn of t'dbrusrj 
Fmom, and Saidinia wm fnrfwl by 2fi, IH71, weri- the pnsiirwtr <>l tli'« 
the PwKmiflsries of Villatranc* «f (Icfiiuliviv itfatj of omili-bst 
Jnly 11, IS59, yet th« definite, at Fienkfort on M*v lU. 1871. ( 8ts- 
treaty of peace wa conoluded at Kilwt m ff.r;., iO(I(iM),pn.ft92flwe 
Zorich on SfoTemler 10, lSil9, Tho on ihc i|>«tioty of tin' Ini" nt do 
war belwocn Auetrla aitd PoiMia marcation in in^sicrn prcieo h,*ttic^n 
waa ended by the Prelimi^nre of arnUHtiros, iai81uiatio(o and prr* 
Kkiwbborg of July 26, 1866. yH liminanns of p.ao.. 

Um de&iitiTe treaty of peace wm , „ . 

(Wiwluded at Prague on Augnat 23. ^ '■ J 139, 

In the Franeo-Qerman War the Pre- » Um above vol i { 499 
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Uiii aikI that of making should be v^f'sted by Ihem 

in tho hands In Hntain the po\\oi of the 

{ loun to do laio aai uiul to niiko jM‘a<e is indeed un- 
H^stiuled Ihii the < *ins(itutious oj oiIk j States piovicle 

J 7 l I uK’^s tin tr( ii\ p] >\id<s othnw.ne- [knu e com nat;f*o{ 
nil UC1 s With tin igsungtltlu jw u» luatv ^ Vn uniiitified 
poaci treatv rs (unsidtiMi a> an umMuc ind, should it 
not he* i 4 itdn lio'tiiuns mi’s h {^(unnuiucd Some 
times, h(»vu \M the jM K( lu i\\ n\*s i tutnn ditelorthe 
iiommnu»uhnt o[ jw h 4 s<i|ni)oiii^ rhu hostilities must 
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is waged in several, or widely aojMimtetl, [)art8 (»f Ihe world, 
so that it i^ unpossible at once to inform the oppositig forces 
of the conclusion of peace.* Different daU's may even ho 
stipulnk'd for the termination of hostilities in different 
parts of the work!. 


V 


EFFECTS OK TREATY OK 


Grotms, ui. c *!U“ Vattol i\ §§ UttU, li»h § 2lfi 

Philliuiore, ni. 5§5l8 52S- HnlUNk, i pp ;U8 Trt\lor, §^r>Sl r>H3 
Wh^ftton, §§ 544 547 Blumti* bli, §§ 7t>h 723 Hirtftr, ls3, 
-Km-henheimin rff i\ pp MU sl7 I ilnurtii. ^ lllM Fainiiillv 
lo98 1702 I)t'«pAgnet, Nu. UG KnitT, n pp 454 Ihl \\rt. tii pp 
747-757 ra]\tt, 3137 3103 Kurt*, ni, No^. 1701 1703, imd ( ixV Nob 
1905-19H5 Mir|[t*nd. ih § 12H ^5 K>t» loi in* pp 

124 132 Fillet, pp 375 377 Hatirthek. pp 307 \ ,j( M/d , 

Ifrr/f ,) pp 3s 40 i* § 'L*l Phi}lijKi*»iU I frmnmth u // 0 tit dl‘0 } 

pp 214-277 vSimoii in HO, 2.^1 , i \llU9i. pp 245 201 Ihmt m 

/» )' , lOJl 0U2, T p *7 47 M'Nii.pp 'I'^l OL’ kii I »i t f '•f f/< h* 
I 7 PtiM Vo 


§ 272. Thi‘ <‘lu« f and goruTal i Him t 'if i jwMu* tu \^\ i 
iho rcbtoMtioii of a rondition of [>< ui IhUmmi thu 
btdh^H'n*tits.“ Mum thf‘ trisilv i- f uiIkmI ot othi fui t 
oonuM into fmof', alf and dntioH \shu h oxj-r in tnip* oi 
fHMfv IkUwocu thf* momlx'iN n! i hi F uiuh ifi X it lon^ ait* i/y vm 
facto and at oncf, if*vi^(d iho tormc i 

On til#* one liand, all ai b iritimatf iti lean to 

Ik* lejfitnuHte Xti'dier of dp[o noi rKuijiatitin of 

territory, nor rrtntnlMitions nor uquMtinn^, rna atl.u^L^' on 
of the armed foreps or on fonres^ aie an\ lon-L^t i 
lawful. If foriM^s. ij^norani of the eoia Insion of fHaH\ 
conunit Mueh Iiostih* nets, the condition of fhiiu(s at tla 
time peace wa-t concluded muMt as far po'tmlile (le (’(‘Hforetl, 
and com[X'imtion must lie panP d'luis, HhijH caiWmcd 


‘ Thf‘ f*mhng of the Kii«wrD 
War tvai* (juin* {leCTihar 
Although th#* tu*nty of jwire 
aignod on Ncptomhrr 5, 1<J4)5, th^ 
nipTretiaMit j'OBtTtmng an armi^tiro 
pomimg ratification of the peuw^^* 
treaty wm not mgncd until Sep 
temiif 14, nui^f went on 

till fieptdmber 16« 


* On the ciTcct of the IV, a c 
IVcxlif^ UemiMrtfing fit*? KirsttUoiM 
Wtir I n ibf nghiM of noutrul **lil*j< 

IIhU, 5 m frniVft tit ;kisi U 
i^4 //rofti prcZ/i lA < yituttrn ^1024^ 
MrXtar, pp 3Mfk .197. 

« rhtM^H>r{\m) \ C Hoi). 179 . 
Th John (IHI^I) 2 J)m 1 3 :m; HMt 
f *«wa, 1 0)2 ♦ for i/thcr itco Fitt 
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must he relea8tHl. U^rritory mint be evacuated. 

memboPH of armed forces taken prisoners must be liberated. 
(Contributions imposed and paid must }>e repaid.^ Oil the 
other hand, all jx'a<‘eful uiUutjOiirso betuetm the former 
bclhjy^ei and b(‘t\\een IIkmi is lesuined as 

Is'fore the uar Ihus diploniatn* oiitse leston'd. 
and eonsuhir ofticeis KTomnnuire tln^r duLl(c^ - 

§273 OnhesN the partie^^ stipulate ollir‘i\\e(‘, the effect Prmnph* 
ot a treaty ol is that i.(»ndilions um-iiu as at the cou-^f 

1 Insion of peats' llins, all inov^MhU^ State piojxn'ty, suchiei»f 
as munitions, p^o\l^lons aun'^ money hors*-, means of 
lians|>orf, and tht‘ likt m i/tsi }>y an invadinK l>elligerent 
remain Ins piopeit\, a^ lilo do tlu^ fiuit^ ol irnirioseahlt' 
pio])t‘rty sn/.»d b\ lnm Thus turtlui. u nothing is ^tipu 
lalt'd Kgaulmu ^ , ud teintmy it lemains m the hands 

ot (lit' po-^sesMir, \^ho niaj ann(‘\ it Hut it h nouadays 
u^ual, althoutdi not a\ ai! hgill} n«tessni\ lor a eoiuineroi 
dt ^iroiis ot n tainuig t ompu n d u niloi \ lo h < me Us (<\ssK>n 
in the tn at \ <4 ]>< ace * 

§ 27 1 Suae a uy ot [w .ua ik (otisidtnd a final ''t ttle- 
nn-nt ot war om ot tin* i tl<cts ol e\(i\ pt aet' treat\ is the 
so called aiiiiMstv that w ni imnninit\ lor all wrongful 
a( It* done hs tin hi lhg« r< nw tiHinMl\is the nn mUus (4 
llun fon*es, and then sulguts dining tin w o uid du(^ t 
political niotlNes^ It w usual, hut not at all lus’e^saiy, to 

iulihiit, / raJr ’ ( »i ji]> U4 i«<tol)tr I"*, 1'02. tint befotr tb«* 

)1H, i<>i lb«' }i c'J ^^sr tit 5 < (u) i hikIusu a of pt i i vshith took 

ol tlif* t t> ifislu Oi V nil t ''iir ''I I” ih it l ius*i {It <»u tlMolur Is, nn2- 
Kfr WiUUki. \ p I"'*! Hn 1*. « sn MirtiJiH, ^ f{ h , .'Ini sor , 7, 

uo, of >. Tut p * halviv -.hoiiltl ^\itbm three 

'bilenut ju iiH< \ fui in iU aa\-‘ i impl*'^' eilonom> t4> 

^ ’J7I o aipulUMl fa thi thox urniinu^, Hiui tlanln ri' 
Uniiiiittlion of ha^oljo*^ lumoo* laor ihern Tho 

’ to pnx o m I n ( ha\ ojj Ihoii il»iNt, orui p'ace lOn 

outiil \i’ssrl« iiipiutra bef(*r»* tlu'‘ tluiiwl It vK notiliiU tbiir aiinevft- 
i o» lu<ioat»fp(a i'lpo’Ubni Hb tioi. in the lV»v\rni Set 's 

» Ail to pf< viAf eoiOfti^r. ill I //. -M {hW\ M ho, li.mever, dm 

(1 obi ^ pert nUae 5 lul Jiot cenhidor thi*- to be a caae of 

* A ciww‘ of {(^nnilrsl ifision ronoaUsi (eiXMioii. i of derebetion 

Oiturred regard Iti rn]X)li vrd b> I'lirkev and occupation of no 
t vnaiaica at the end <d the limo ruaii’^ land b\ Itah 
Italian War ui PU'i Inaanaub as * Simon in RO. 2nd aar, 1 
'Inrkn did md^iaiit to led^ tbc».e (U‘l*i^. PP .Mi2bl Tbo mimumtv 
temtonea rjrpfCJ«i«w n/rim, ami llalv u» <*nh itftHinc in regard Uj the 
tnaSatw! Oil ai<piiring them, the other paUN to the Tiar. jor ui' 
parttea agreed m a pioloi'oJ of auiice, bile it preventa an occupant 
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f§ 274 


iiisert an amncHty clause in a treaty of |)eaee. Tliert'fore, 
unless the eontrai-y is expressly atipulatt'd m the treaty,* 
80 -oallcil war crimes* which were not punHhed before the 
conclusion of |K'<u'e may no longtT l>e pimislu*«I ulttT its 
conclusion IndivuluaLs who have cummitteil such war 
orimos, and have l>eea*urrested for tliem, must be hberaU'd.* 
International delinquencies lonunitted intmit lonally by 
belligerents tlirough violation ot liie rules of legitimate 
warfare an’ consKleiTil to have been condoned. l’\>rinerlv, 
even claims for reparation for dainn^t^s by sucli acts 

could nut be set up atter the eonclusuni ol fx'acc, unless 
contraiy ua« expiv^sly stipulat<‘d . but Artic le 3 of Hague 
('4:uivention 1V\ has changed this * On the utlier hand, the 
amnesty iuvs nothing to du with ordinary cnines, or with 
debt.s luciurnHl during uar A pu^tuu i i>t vvai \\ho(Olnmtl^ 
murder during caplivitj lany be tried and punched ufli r 
the eonelusiou iif jH»aee» jU'^t as <i pnsonei who runs inti) 
debt diinng captivity may be sued aiti r tlu‘ coin lu'^ion ot 
peace, or iin action be brought on a ransom lull 


of ^nemy temU^rs from pumihuif; 
war cnmittaU aftir the of 

peace, it not prevent lehi 

gerent from niemcNTN i>f 

hi» own force?!, <»r uns of hi« own 
subjects, who during t*'jnmitiMl 
violations of the Uw« <if w ir. (■ / 
killed wonndisl cnemv twfldnrs d 
the like 

Wrongful at.ti6 coinnotU 1 h} the 
flubjectfi of a iHligtrtnt agatnst thtir 
own (Jovemmenf ire not h\ 

it. Ihoreforp a boUfgeient ir, tv afur 
the coneluHiori of p‘a<e pnniMh 
treaimn, dt'^seiiion, and the hke 
comintUed duniig the war h\ hw own 
euhje^te, uidefla the «ontrar} hia 
been eatpre«»#»ly atjpiil vtfsl in thr treaty 
of peace. lhu« Uiisma snpaUUwl 
by Article 17 of th** Crelimmanea of 
sin Stefano, ni 1H7H nf-e MarUnR, 
N 2iid «er., 3 p 2o2 -that 
Turkey muat accord -n amneHty t*» 
auch ot her own aubinta (ia had < orn- 
mtaeii themwdvea during the war. 
alao Article Vf. of the trmmtne 
Agreement of Noyeml>er 11, HUH 
(^ndirtned by Article 212 of the 
Treaty of Versatile#). .S^hr^><icr m 
H L (Ommi), 9 (1931), pp. 4UU40H ; 


Wolgi'^t ill / i H ^ 1 '• (hKk)/, pp 

'>1") 57 1 

‘ 1 hf <»nfi.i»v ww"! * vprt*' *K -^tipu 
Uted f» r*u I ot IV t * 

1 1‘ t \V t I(i W u « Uh M 2 > HM 

* alKivp*, ‘Jol (UuM t 

of tin I<rn^ of Suirndir tif tin 
Btxr 1 m in tl»v I n hi yiM* Cvii 
Pip^rn. S(,uth V^i \ (UMiJK < uni 

i3ipr»*i*tlv i^ihnliil fn rn tin 
anunftt) ‘(«rUm ai tn, lootjfvrv ?o 
uaage^*) of wsr, whnfi havi U< n i oti 
UhI hv the < ononindi r in < hi# f to 
the Ux’r tnicrah, #ind whnh Kh dl 
l« tne^i h\ onirt m^rtnl nnen^li 

ttU'H afn*r the < lo**o of iio*i(il|tn 

iJut ffo ul ovc. S 2<lo tn f fhoOigpr 
nu*nt unlNKtjing thiMvc t^rm# of nor 
ifndfr wan not a lr** 4 t 5 of {(ti'ax'e. 
the H*xr War having tcrmiiaud 
lhr#>ug)i ^subjugation 

^ 1hu« appliiN onl} to thowe who 

h/uo ruft \tt Iwcn ron^ntisj Th*»#e 
undergon g a tf»fm of impriaonpnrit 
nml u» t IdNsaHd at the ion 
fluiioii of , siee almve, J 23*7 

* See al>ove, } 259<i 
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§275 Unlit th<^ Uoneva (\>!uoTiti()ii of 1941) one of the* Reieane of 
unportiint conHPquoncos of u in^aty of ],oace was to ond th<^ 
oa]»hvity t>i prisoners of war. This diet out moan that with 
th<‘ oonchision of ])oac*o all pnsonor*' of war liad to ho roloasod 
at (>noo. It only moant in tin* words of Ariioh* 75 of tho 
UonOAa Uon\ontion of 1929 that/ in anv caso, tim rr- 
pritnation oi piisonors •'hall l)o (dfooted <t> soon as ynissihlo 
allot* tho rfm<*iusion nf jMaoo^ Tla* (^auontinii of 1949 
biouudd. as lM*twoon tho ( ontraotiii;T Paitu- a ohan^ro of 
tin* law in thj^ io<ju(t Jt la\N (hiwn in (ato^cauMl torms 
tliil piiM)ia'!Not wai ^hall t)o nha^od .Uid lopitnatod with 
(Mil dolav .ittoi tin* nl adut lio-tilitu*'- ( Vitulo I JM 

That pTo\i^jon ua^ lti'^J»lM d Ii\ tii< <\|)on(rno(d tho situa 
iinii a-- it (hwi'hiiMd alt‘ I tho S,M(aid \Vo»ld W ar wlioii 
ioilownni upon fh iph f*nditiMhal snninthi t,{ llah (for- 
iiian\ am! d )]un no tr< a1\ <d pi n« u i> < ()in jiidod hotwoon 
tin [innoipit ihlin/tonl'' Imi Minn* \<ai' <ind whim puhiu 
opimon in nnn\ (unniin" \iowm 1 with di'^ipponal the 
1 laitinuod ill tx’otion <4 pj iMann^ ol war d <i tinio w In n tlioro 
uii'' no loiit!oi ,iiiv loisoiidih ]M)vahilit\ tlmt hostilities 
jiiiirlit InMi'^unnd lhol«a!»!\ ihopliia^o oo^Miimn ofacino 
ln‘djlitios’ in tho -^onsi ul \itn \v I Is rolois in>t to vu^jkomou 
hosfililio- in pufsnaino o| *n ordinan .inin>tioo whioli 
h i.is ojnm tin* ]ioN>ilMht\ ot a iosinn]>ln*n o{ i9»* 
hid to a ts'^^sdion of hodihtn tin u -ull oi tidal Miirondot 
ol ol Hindi onumi'-t irn (“v or (onditmiiH ot an arniiHiioo as 
rondu it out ot tito ptii Mion f.o tin tiofo itod tonsuino 
ho'^tildns, 

Tho same \iln!o pioMdos Ihit n? thi al*M‘iui ot stipuia- 
tionn to that idTiit in tho instiumont pio\uluur fm oossatiou 
ol Instilitios, or fuhn|4 a^j*onionl Intw-M-n the Parlns on 
tlio suhjrot oaoh ot tho Uoi uninj: lN>woi- i> hound to 

* Sii lh» iiu\* ^ Vrt«.U *U \ M iH* I ‘ 1* j>ri-Mnor'» var iii 

.94 uf Uk- <1 \»rMio.s d,. if h-.t a m j* * w > Moni. tlio\ 

71 »fth( iortti 1 IVkj tt *h nmnn’jtfur mihlnv unlil 

Itih .f Pan lluO lulon ‘0 l>o>iu la n* tin trantio 

ptOnjtn** I't Mi ‘%1 •Hi-'il} In n fi ) o ill a I Nff dn ir t»(>\rinnn''nt 

ft« MKfU tv** ni I ' nini»* sn*n s*v / 11 ir (hre>>t 

nrTn«ji{f«ninP 4 la mvU UtMoi. *9^^' »!♦ d la d.-‘ <>i rman Koi* o 

Italy And th<' di’tAUunji !*<»«» UMan..^ 

Althongfe with tin* romlnalnn t*f * » <’ N** 
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QkttiabUtih and execute a plan for the imntediata tnleaee end 
repatriation of prihoners of war. Detail** aw proviUod (m- 
an equitable apportionment,* as betwwn the Detainm^' 
Power and the Power on \vhu'h tin* pmoncrN (fepend,* i>f 
the coht of repHtriatiou and, in Article I ID, of the persotial 
effect* and other property wluoh the piw)Mer« must he 
allow*'*! U* tak*' with them. The same Aitieli* provide that 
prisoneis t ^ war against whom criminal proe*H.*dings for an 
indictable offence a«* lamtlim* may Ih> detano'd until the 
end of such proceedings, aiui, if neces.-.arj, until tho ooni 
plot ion of the punishinenl Tiie sanie rule applies to 
prisoners of war ahead v cormctetl fur an in(ln‘tal>l<* offenee 
Tho distinetion, wluoh underlie" that ]wovi.sion iM'tween 
indictable and di.sciplinarv offences means ]>roi)iibl\ tli.it 
with regniil to the Litter, prisoneis of wai inusi not lx* 
detained in resjK'ct of procce*lmgs wlnoli ha\e not Imcii 
completed or s«'ntences which tuue not ut iicen senui 
§ 276 Tlie question hmv tar a jK-.vce tii aty n*\ n* s tieatu " 
concUided ta-tween the pirties tiefore the outlut.ik of wat 
is much controverUst. Its solution dciands upon tie 
answer to the ipiestion of the etbft of tti< oiitbn.i' of wai 
upon c.xistmg treaties tadwcen belligerents, w lueli h.is alieadi 
been discusm-d,* fn*the absmiee ot contiait [irmision in 


' v*ith llie iitutl |,r«» 

‘>f trtMtu-^ *>r) iho 
which lTnf^pd^ the hurthn t)io 

iStiit** Ut wh*>4p rtrmtri th* 

, Vrrifh* "I 

(‘2i »tf tlip TrtMtv <4 with 

uf 

* Thn H H (frniml 

n<o''»uary hy vanmjs Uct^ir-t ■»ufh an 
ihut thv Im wit >M» ttrmH fonw 
the pmtrtipr tHpturMl 

mA> no longtf <xiAt nt ih^ tirnt 

Scfj Artulp IKt >f Iho < onvention 
of lb40, r*latm« i * r<*|>{fcinatu>u 
dunug vmr of til or wtr» „iM prwf^>er»», 
nhich la)4» down txpn^t^h thtt pri-i 
otlpr* ebgihUt for rcpftt?iiti*»n dhall 
ttot hp kFrpt Wk on ihf* groond that 
they havf not yrt vt>tnK#*« 

up<m them in rcMpf^t of 
dhH ipUiiary hop hIr* » A rti# h-n 

2tS and 219 of tha Tnsaty of Ver 


Vs*4 I’r t Itcf hwit r< . 7, 
Nn ar \ If 

(if jtp ;jTf* Artitit 

1 1'* f f nvi nn *1 ( * I'MM 

\ ji|« s* al'"> th il th jvtrtP s t » I < ts 
Ml t nhill ( •imvf'oini* ti* to t ai h < liit i 
lh< r mil H af V r s of udf 

wh*) l.ftu It 1*1 aKi 

laid down thit. h\ trfiturnrit with 
iht piirtHt to iht t nJli t, then* 

Irf tstihh^h'd * mniH**! fttf the 
pi.r^x/bf nt firinhinp lop d}t|ifr‘'<«d 

prw'iinrs ftrui > t wtini,^ ftieir njjitsfdv 
r€|ntrutnn « 

* fthovc, nmi 

dMAihd di»fUR#oori of the in 

Phillirnoie, ju CUi* Nk' al»»» 

In frfoUn* Siifuttj, IJ 
pp 7 17 , ''Ifd.jtn o/ 

Mulhfmthtf TrrnitfJt (!9n3). pp, 12h 
I9'h Aff«r the ^rcofid World ftir no 
wttA cofjclndetl trith 
licrwftny for tKirno ytsani. Bui b> 
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the treity of peace, then* can Ihj no doubt that treaties 
\»luoh have been cancelled by the outbreak tf war do not 
levne , on the other hand, then* (ati hk( aoi lie no doubt 
(hut treatiw which have only bun HU'ixiubd by the out 
bleak of war i o revive In jiok Ik , it js usuul for the partiea 
(o make h^ieeial sti|iula<ii>ns in the to itv of pt ne ’ 


\1 


ri’KI-OUVl \M I Ol I’Kl VTY Of l*I VCh 

l.i.iin-. Ill . .*<1 \iH.' >4 I’liiliir, r, ^ ,.,7 jiailn). , pp 

tIMt-’ U7 'H luir • <■, It \*( ,t .|« V7i Blurilohli, 

’.it 7Jl Ht liter Ki’-h iln n )} t , ^ rf ^ |p817Sji 

I~<K 1 t 1 > I‘ -1 . ml \(^ iU2ft5 l»>n 
Unit )i jy i v s 1 j { 1 ,lw t ^ >IM U^>^ lion 

)M \ 17(>t M»r; f> n I k | s^it n »«> J*a Mcn^nhat, 

HI* pj> MJlii II ij r 4, / H u I h I p 

J77 I Iw trufM tl till* tuitifv Ik |k ilfumul 'Ireat’v of 

in lailli qipln^ to j ,t tj, ttn ** udi is to ollie^4^ 

1 In git tt impojiuiu h<»\st\ti tl I ol jk u( ainltiruiU 

Its ^jK f ml t iTt uinst 11)4 < s 111 1 < oiul tioiis nitkt it int f ssary 
to ih uv utttntitiM to ^onn joints toiintmui with its jw i 
toniHtnn OwujuhI tuiit*rs in \ hi\< to Ik i\ \cu\t tl 
I wn iinlinifotv mm\ tin* ti Ik j> nl 1* uni Inns ni 
n.ittl tointon nt n ^ n< t Ik th mu un^ ii uu otlni 

t JK rfornn ti Vh* s 4 ti k- •fttii ut u s^ it^ the (on 
1 hnion of nnmeiouv tn itns It » ttH u ui the jh ki 

in tint ill n! th« n]>j>MU!Mnnt ol t tiimnissioiuu*^ 

1 1’ilu ultiHi* ni.i\ nns< in t<‘ tiu iiit< !|»h t Uion ^ of 

n rt^un stipulations s\!inh will In stttied h\ arlntiahon 

“i otiierwisi^ il lin juities t nn ot ^ nn \riaimenicnts 


I iW pnattfi r a 'tur la I l^ot 
ri li ttetj i»\ i\\* \Mw ^ f \ V p n 

U>tH tfnl h\ KiifWK\ wi n 'h\i 
ti tt ka aakI Kt»ll tt liitu !*» nnv i 
m ref* Oun a milU n <»< n»'in « rta r m 
V rtul# 71 «{ thr t 

lulv of J*U7 pr**%Kl!* I Uiit Ituh^ii 
of Haf- tthoula 1 m 

h K>H AM 

^ fht «»^AmpK tltr' Irril,| *( 
IViuitt i^tth Aitu 


Vr It »l t» I rt n MN 1 V nnu 

If-ftU t I *1" I r vp i II It ta li < rtht 

VU I Hnl \ ut« ’ n \\ir'< wouM 

Si oS It V S " ’hill i n vl e f "IN 
X Ml V fi u tl 1 Kill ^ inlA fit * el 

0 I T t N n I < ' ‘ vthu h it" 

) itiTi! tn III " wilh It d\ jt UAsmd 

t -vHnmlne r n u\t. 'inti that ’ll’ 

tr Uis wh )i wiri II >t s tiotilKsl 

^lHl t» ni?* ihd nnjfiUKl 

* "Sty* aK'^e, I if ^'*^3 
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may have to be made for the case in which a part, or the 
whole, of the territorj' occupied during tlie war is to mmaiii 
for some p«‘riod under military occu{)jUion as a lucaiw oi 
securing the i)erf»)rmance of the ]«'ace treaty. ‘ 

Brwwhof § :J7S. A |S'aco treaty can be violated in it.s entirety, or 
in one of its stipulatibns only. Violation by one of tlie 
piutio", d<a>s not ijm facto eaneel the tn'aty ; but the otlu'r 
pirty has the option to cancel it on thi.s ground lloHc\cr, 
a distinction must l)e drawn hctwisui essential and n<»n- 
easential stipulations. IVobahly onI\ a \ iolation of essential 
stipulations creates a right for the other part\ to cancel the 
treaty of jKMce. 


Vil 


I'O.STLI.MINIUM 


OrotiUN 111. \ * hV atuI 10 

Vatlt!, m lUll, li l*jJ! lOti Muiiiti;. pp Plnlli 

iDitri'. Hi HAlk'k, ii pp yx* oi,'* Ta s It r, t} r>l*r) WntdKirij 

{ hli» 71^7 7U i*i2 K'p 1 m ‘il * im in ihlt 

\%, pj) KJn Fa*i» hiilc. ^ I7in iMsfiuphi t, Ni» *>11 \xh 
til. pp, 7r>7 7.7S i»uMf. II pp \ iiln 1 I’Mir*', 

ni Nt>s». 17110 1712 \Urt<TiM, n $ ILN IMlut, p 1177 h j '>22 

Lis/l, § u (2l Vii »no, I^i pnjuftift h . tl (hrJi/, fU /h 

{im}. 

Conce&- § 271> Tho tiTin ‘ poNtlHiunutitr Utl^ onr of 

lioman dfnveil from an<l Innut (( f boumlaiv} 
liminiora According to lU»nian Liu, tlu‘ rdation-t of llonu* uitli a 
foH'ign Stat<‘ dcjM'iidrfl upon uln^thcr or nnt a rn'at\ of 


‘ Aa tr) of jkt 

f<»rmarir»‘ of influflinif pao* 

Mt aU^u*, Vf4 i »)2a *>28. 
the tHnip^tiMii ctf Uhm«* 
iami b> thi- Ai!ic« mnifr th»* 
of Hfo Irtton in AJ, 

IT pp. 4U» in 

/.S.r tii |l1>22.i02'iK pp. t47l5‘,>, 
HttlfW’t in HM„ 31 ^}!i24K pj» 
J55i-rvS>3; Hf‘)U!Kk lh-‘ RfrhM^Uun^f 
ikr h^tiHzUn Hhnnlriruit tn>23>. ami 
in Hltu'prp, UVf, HI pp, 3l/>322; 
for the Rhirn‘Iaiul of 

Junift 28, mil), tin* AIIm^I 

Powm Ormany w Untiah 
Treaty Series, No. 7 ami 

AJ., 13 (1910). 8«ppl.. pp 404- 
400. The Allied oo<.u{Mlion of the 


KhiiiiiiMl iiiitn to an cuti uii Juno 
.30, ncjo, vxljcii tlo’ la-f 7ono 

h\ tlif' brt'Mtli ln*(;pM in 
piir>n>in» c oi tin tivrxMinnt** luet In'd 
on AtiifiHi J'l sirul 30, lO'jO, ti flo 

Hagiip R»'pttMt.oM ( tioff'iriMM o S<t 

tin* \\hit< I'lpur, ‘ |nl< r 

national Aji^n<mfpt <mi thr KvIiMn 
tion of till* ni.iorUmi Trrn|or\/ 
♦ 'rufi. .3417 /I929r, arul ftoruAftntjf, 
1929, pp 7 9 Ami Mp 'lovlih^N 
A'urMv, pp. Rw 18H. Fot 

literal njo on i|tm»tton<i arwniJ of 
thf‘ o*'r ujmttoo of tbo Hnbf bv Fifaru'e 
and (f'riam of ii^r Allu^ in 1923 iiee 
fifth edition of tbi^i nork, \ol it p» 
184, n 2 
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frifnidnhip ^ existed. If such a treaty whs not in existence, 

Homans entiTini^ the foreign State coticerned could he en- 
slaved, anil Homan goods taken then could l>c appropriatial. 

Now, poMmitiii d(‘n(ite<l tlie rule (1) that a Homan so 
enslaved, shoidd he ever return into the territury of the 
Koinan Hmpire, hei^arne ip^o facto a'Honian (‘iiizen again, 
with all th(‘ rights he posnsM^d prevmu*' to In^ eajiture : 

(i!) that Homan projxuly, jippropriati d after entry into the 
territoiy of a lofiugn State, at onet upon i)eing taken hack 
into the territory of the Homan Knipne ip^a farto n^verted 
to its former Homan owniu*. Modnn Intemalional Law and 
Municipal Law have adopti'd the term to mdieale the faet 
that territory, individuals, and projM‘rty, after ha\ing eome 
in tune of war under the aiitli^uity of the enem\, return, 
either during the r oi ai its end, umler the >\\ay of their 
oiiginal siueieign. Th^ enn oimn in diihrent ways. 
Oeeujned territoiy can he evacuated voluntarily by the 
enemy, and then at once he reo(‘('upieil by the owner: or 
u » an he reeompa'reil l>v the leLUlinute ‘'oviuvign; or it 
iMii he reconquered by a third i»art\, and rcslorcMl to its 
legitimate owner. (‘ompienMl territoiy can iiLo he freed 
through a .sueca •''•ful lew m . Uroptaly >eizecl by 
tiu‘ eiiemv rail l»e relakvn. iuit it can al'^o he ahandoned by 
the emuny, .and -^ulMapu ntl\ revert to the ludliecrcnt from 
whmn it wa^ taken Furllier. eonqueied territory can. in 
eonM*(juenee of a treaty ot |m ace, 1 k‘ restored to iw k'tritimiite 
'sovereign. In all aa li c.im the question has (o he answ'erid 
wlmt legal elleet'^ the jio'^tlimmiuin ha^ in regard to the 
tenitoi) , the nidiv Jdual^ thereon.or the property eoneenied. 

^ 2Hth Most wriii'r- ('onfi^e the eifeet^ of po.stliniinium Post- 
aecording to Munidpal Law with those according to Inter 
national Law For instance * wlu‘ther a jirivate shiji which to Int^r. 
is nTapturrtl n’vcrts ip^i* ftv'to to former ownu ■ ; j* 
wlifdher th(‘ former laws ol a reconquered State 
ipm facto hy the rcconque^l ; whether scnt^ ices pit^^od tion to 
ou eriminuls during occupation by the enmny should 
annulled. These, .aiul similar questions, have nothing hwewrding 
do with International Law. The latter is eoneerned 
* 8w aht>vo, vol. i, § above, § liHJ, 
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618 END OF WAR, AND POOTLIMINIDM [§128I 

with such effects of postliminium as arti internatioual* 
These may bo grouped under the folh>w'ing lu'/uls ; reviviil 
of the fonner condition of things* v^diditj' of h^giliinatoacts, 
invalidity of illegitimate acts. 

§ 28K Although a territory, and the irulividuals then^on, 
come through military occupation in war under the iwduaJ 
authority of the enemy, n<‘ithcr it nor they, acciirding to 
the rules ot International I^au of our times, fall under the 
sovereignty of the invader.^ 'rh(\v remain, if not ncquirt’fl 
by the conqueror through subjugation, under the sovereignty 
of the other belligeivnt, although tin* latter is in fa(‘t {irx^- 
vented from exercising Iun supremaev over tlu*in. Ntov , the 
moment the invader voluntarily (^viu'uales mu h teriitorv. 
or is driven away by a levy in or by troops of tin* 

other belligenml, or of his ally, the fornu r condition of things 
ipso ffU'to revive^. The territoiy and individuals adei*le<l 
arc at oiut. so far ns International f.iivv n (‘oncerned, (‘on- 
sidered to be again undiT the sway of their legitimate 
sovenngn. For all events of international unportaiue taking 
place on Hindi territory the legitimate <so\en‘ign js again 
responsible towards third States, whereas during the time 
of oeeupaiion the o<*eupant was n‘^ponsible 

§ 282. Postliminium ha.-i no eflia t ujxm >uch -n-t^ of a 
former military fKMuipant eonneeted vvitii ttn^ oeiMipied 
t^Tritorv' and with the individuals and projxuty thereon, as 
he was, according to InUTnatiimal Law, competent to 
perfonn ; these nets are legitimate acts Indeed, the State 
into whos(‘ po^‘H>ion Midi tenitory has n^verted must 
itJcoguLse theM‘ legitimate acts, and the former occupant 
has by International Law a right t<i demand tlu^. 'rherofore, 
if the fMjcupant has collected rhi' onlinary taxc's, lias sold 
the ordinary fruits of immoveable projierty, has (lispos|‘d of 
ftuch moveahlf? State pro|M’rty as tie was eoiUjMdeih to 
ajipropriate, or has |x*rfoimed (dher acts in torifoitnity 
with the laws of war. this may not Ik' ignonxi b}^ tiie 
legitimate sovereign after he has again taken possession 
of the terrilor}\ However, this only extends to ae.ts done 
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hy or tuult^r the anthoiily of the (x*cupant during ike 
mrapahon ' 

§ 2htL It the oe^ ha^ |m itormc <l aets wlueh, accord- Invalidity 
iu|i5 Intel national f>aw la not luuijKlent to peiforiB,^^ lUegiti- 
poslhiiiuuuih niak< ^ tiu iii\aliditv of lltCM illeguiinato acts Acte. 
up|)ar<*}it llienlnio il tla (HMipaiit ha^ old iminoveablo 
btati‘ projMMtj, hijch piopiits uin\ atUiwanK Ik' < 1 aimed 
fioui the })Ut(haMr, wIuk^u he js without < omjM^iihdtion. 

11 he has uppouiti d uidi\ idiuil'- to (jlht« ioi i iii^* outlasting 
the oceujmlion, tlu> mav aforwaid- hf dismissed If he 
lias appiopiiuted and sold vu(li pmat^ or fuihhe projierty 
as nia\ not legitiiuah !\ !>♦ appiopnatcd b\ a militan 
oieupant, it inaj aiunv iid'^ iw (Lnmsi honi tin pun ha-er 
without paMiH ul ol u*nip< i^almn - 

§ ‘Jst < ri ol p^^t liimaiuni omui oiil\ w In n a KUKjucicd Xo Post 
temloi\ \{ \^ its I itlu 1 <iuung oi at the end ot tla wai, 
th<* poHM Nsuni 'it the 11 ^itini Ue somk ilOI \o ( ase ot post- Inter 
hinimnm iUisi ^ \vht‘n tmaui\ ud<d to thi vwtnm h\ 
the triMts of pi<u’'e oi <on 4 »Kiul and aniuxid without 
ci'ssum at the i nd oi a wai t< rnniiated tlirongli -miple 
ii'ssalion of hostihtKs'^ latti on H‘\eiis to its loiuiei owmr 
Mate , OI when tie whoh* (»t the teintin\ ot a State whkh 
w IS lonqueied and ’^uhjujiattd unanis its Idaitj, iind 


' A c<m viiwh iliijHO kfM lluH lirtjj 
jx^uNi *ftir tht It.h » < tiinui W e” 
In Oitiilnr IsTe li'irn l a» Ji» tii i 
b\ 0(1 non inu ph oi tin n» j» t» 
inoils <i( 1)1 Muim Knd a !*iM'uO*a 
tt Uirlm lirm tntoed lui > a iiUm x 
with i)h (iwinai ( »\tomi»ri 
I (uli Ourt ID til lO 

of ihfW punv' in 

advM)(t‘ t2iM> lh( Holm 111 Mi M Id 
Its (Diitrwtuttl ri^ditP to » tiers \\ht\ 
after hiouiK filli'i tru<» sulci 

m Marcli Ih 71 thtsr nght to fiU th» 
rcwiiming trees to ^pI ftiiutInT 
parl\ I ho Ift-a ri^nusl mrt\ Mlt f 
foirip of them ilunng tW tarmni 
opcMijiation , but when the Frcinh 
tio\rrnnipnt again took jXT«i»cicsion of 
tha t^»rnlor>. tlin oonlraptor^ ucrc 
p«*r^ntM from felling anv niorp 
trues, and revpivod no romfKmwinon 
for their Iosh Tho (jueatiou wholhor 


tie lariTjHih )ud a light to 
ir*D i!u (oianut it »11 is doubiful, 
in ihf g und til'll the (\tent of 
N klluig iiimKoI ‘'tcins to hi\e 
g f( b«\ 0 Mi (he urihn«i-\ c curse of 
1 rcHtr\ vUid tluM (\ tided the 
j* vim of \ iis jfru tinr\ (S^e 
rtl o\t ^ 1 U . Fan hdle H IT hi ) ) 
but p\tn if tl(\ hoi. It (loercd the 
Mhng f ircts dnong (Inir o<<ui>a' 
tnri(nil\ ind not vllcrwards (The 
protcHul of fiignature addesi to the 
\hhtioinl < on\ cation to the IViv© 
I mil > ( ^ > railkforl, '-ig \t*d on Decem- 
ber lU IsTl se Martens. ^ 

20. p hoh (onipii id a decdaration 
that the Fienrh tuaommeni did not 
itcogniae an\ lubilit\ to paj com- 
jx'njsation ) 

* St^ also at»o\e, § 137 (n*) 

’ 8ee him e. 5 263, 
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beconu'a Hgain tin* territory* i)f un u»«l(*jH*niU*rit |„ 

thm* oiw's the terrilorv bu*’ rtcliwlly l‘»<*n uixtei the h<»\c. 
reigiUv of the eonqueror , the jx'rted Ix^ruu'i) the eonqut\i 
and the renvul of the pre\ioti'> eundititin ortiuiiXN M«h not 
one of mtw military oeeiijutum <lurmjr war, but one ol' 
interrejiiium tiuriiig tnUo of |H*Hce, and llwufoiv the letnal 
of the foimer eoiiditnu) uf thiuj;'' i- not a oim' of |jt)st 
iimmtum ^ 


* {ourtn dmi vrnttrs. id tho 

alttr th»* Wuria War, 

th#' uiwptiun of 
hmintum jn <tn)or U'Wt ft tljw 

corittamtv of pre^jt-nt <Li\ PtthMi 
Miith tho pft jKirtitmo l^»lJsh >ut<^ 
and to rxphin the milhu of 
ootriet of tho ItVHatue atoi ovMiitnt* 

atts til UuMii jn of tut I'vth-tK 

provitoi^'i No h tktKOu «hi nh 4 

Others \ 4 ^fjiot, Hi a<‘i ‘di fi i\ o 

Stipnfrnf^ ( ourt .if Ptil/ma. 


DipM, HOT i ^o , 17 , *; ^ 

V ittfyh 'l rotfit/tj, iiu! 
\^iH) { 1 st No 2 v> \l,^i 

I'hfh h, t ffr»fin, , 

hU2f pp a<Ht /V , 

wi<Hi a#i /Mi Afv Of » i 

*t *1 (hi* HHMIO, Ao'/or'/l/ I ( 

/:ztr (OJ INO 

* I**'* t vf'iiri voo rhi i ts, 

if fh« tj j( v>{ s uf t)i% Jn^tnrilr of 

t 4»,>„ 1 ;r Jo ,!}, 

Oi f 
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CHAPTER I 


ON NEUrRALI'J'Y IN GENKJiAL 


I)i:\ KLOI'MKNT <)1 TJIL INSUUiJoN (n NLUTRALIXl 

H»ll, ^ \\»htiiki, \ pji Fhilhinore, 

ni §<|[ Itvl u V }ln ln\, \( t lb ia\Ur, 

HU U ^lK<r, pj. 114, jtjj, a - pj, n (.uibUiim 

/ r/Mv pp OM 0,1 Utin*., I iiid Ull Ulb(lO) 

IVmjh^ M, \ b u IP f"0 j>p r»i>7l6 

( 4l\« jv 1 I r* )ii \<h UolU^^v ii §130- 

Dipois N ^ N»2 Ju7 Mrri^ liu,iu* p U> 1 Kik ^^^s S i:>2 KWn» 

\ pp i ''c Ih i, lai.j MU lu liuttr.n pp 3»i7 

OM Ha!** h^ k, } (> IJ- R I 4 n '■^ 1 1« i ii s 1 « iU 7, 403 400 

Kni pp <. 5 ) tb- IbMxw.ith UifUry 

li , * 11 Un 1 If HWliiul /u/,/rtspp W 401 

K i^i »* hti vU I I ji * 12 ’M(. lHj> I til 1 \ / /r t4 rvanttn^ 

I? M n ? J V Jli *j pj < ,1 »*’»{ M fp 1( * Ibri^bobni, Die 

** A if^ntD \t itriihf it I /“•'i lH^l) ) t ,i i >lit la h^] Tfiatff /ran^atfe 
*i in ti ;ue iti ui*- trry f H <> 1 w » i ^ ( (*f* i hU iiif *‘fhu(t /o n 

\ /tratif U \|H«M 1 IP h '“2 4 2 iMvt' I hf tf ion 

It if aul I pp *t» hh \SijTi\*ll S t uf"' » it<^ U /an<i ilOl" 

pp 1 H U ml 4>r » d /Ouffj fi*f/ /yu^ rv J t/ie Arnit 4 

\* ulrfiltttfjf ibp4i '>, u jf Iff * i \f w uu (UlPl 

Ibttll^r a* i M i »’ /tr fit (f } brWl^u NGI / iw pp 

22<> 247, 2bl 24^" ■<^up, It fma S uif?^ ird I ntirfiatifmal Poh^.* 

ll02*<J Haaw H riUur^ Ua \# 4 'jM/ / ^ /n (lOpJ) If^^hup and 

l>f ak, A4 Mr»,ir m 10 v » pp 3 P* lurl.ngton, \<?w/rfjafs^, 

tit / U orW H or / *fi i !<*lo lf^'‘up \ f^i/foiTyVi *’4 1 r^ay and 

I or vrrtit/- Kt^bnnl, 0 17^0 (Instil 

^^Jirc^ji jmr Ilk ft I fti littwn if hi * 4 ft V d* n<uaii*tf/ (1*^37) Horn, 

OrtrAifAtti^Ae fntui/Jlturfr i<r* nfv*f\th(hff ^ eiitralttfitehfynjf* (1036) 
^ullani I iu i ’i •» drahU iloivl \A!iKn\4rii. kudy^t 

/w pr ddf^'ttu If hi 1* it «r« < I t I dkaH h d (I'M | 

(’ohu \rf4 \rwa(ii»/v ( lOlO) M uTcrt ! f It rnUialdfdi r*ll 

J bi pufff df /9'iO 1 \U\\ \f»ti I h (l‘MO\ p ir> m llox 

burglt iti jih<' Jt^rt^J! ,}J i up uitm Ifpdituf ^ni ■*»or , I (lOl't), pp 
17 24 <» M rii'Hinn n* tn 1 (JOl'M pjt 43 *0 ^sti-iaox'ur 

1m ZoP , ft ,1020k pp I'vi 2*M UttamiifUj.dil in hth* 1 , \ pp 

V 141 Olchton us /; r. W\ pp 11*1 111 Uam>n in forrigw 
il *S A k 12 (hon 1034k pp ITI 101 Hove in //ij^wr RfCuttl, 64 
(n.k PP ltd r<wkxiU» m H ! Irtl . 2«> 0030k pj> 260.265 
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624 ON NBUTRAI/ITY IN ({ENERAL [§ 285 

For nautrdity durum tlie Fxr»t World War ' FainhUlo^ S<j U4ti (7) 1 1 1»» (lO) 
M^)|;nheo l^wonon, u. pp • 33H.448 ^ Hottu^ op ctt , pp 2>s3 3<X1 
Alvart% La yrwwd* qitftrf fuf&p/eanf nt ta nfuhaiit^ du Vhth 
La ChiHi el h grande gntrtt europeenne (1920) - Japiki*e, />« KStellung 
Hcdlande tm Uellkrtege (I&W OyliAnarto, Seuituhlaf (l0iJU) 

> -V’aiid<'rlHm'h, The Xeulrnlitp of the yeSherUttui^ dunng ihr \UHd War 
(1027)'- Vignf^S The AVKlroliry if during the H (M H Mr (1032) 

Orabam i« A J , 17 (1023K pp "<>4 723 (general) Mathieu m J ll 
^ 1920). pp 319 3 12 (aa to Clule^ l>i* Carv atKo in B K , 1920 1021, pp 120 
1.3T (a8 to van Fv-tinga mil, 19 (1912), pi» 603932 iar Io 

Holknd Kunr m UMAtyMw fau Heneu, 3u (1911). pp 71tl TM U 
to the StHOTuI World W wv b*low, ^ JOJsm also tin Ii^t of v^orks 
tvUting to nerttnihtv in inanv imtitular ^nrs given l»\ h oKhille. ^ IMt 
(u ), end the varunw Viilmnes on tin Fi»nu mn iml NkiaI llistoiv (♦{ the 
Fir=»t World W vr. piiblwlnnl b\ thet'anugie Kndowme: t fot Intorrmtjona] 
Peace ako Ihjak and fe*<«up, I TodoOoi f Sndfaldy iitua 

Hegulat\on^ and freatue rf lunoMv J vok (iMVo wph ^ip 

plcment^ bringing this vatiuMe mvIU* tmn up to d it* 1 

§285 Siiu*o ill aiitiqmt} thoiv v\as no tudion of ui 
International Liw,' H w not to he txpottetl that mntiahtx 
an a legal institution shouUl ha\e eMstin! tiiauisz tlu n ition^ 
of old Neutrality did not exi^t (‘\en in piaitiM tor belli 
gerent-a never rt'iognwd an attitiuie ot on the 

part of other State's U uar broke out h iwt en tv\f> natioin 
third parties had to <hooM^ betweai tin belliueienlN aiul 
beotmie allies or enemies of one or tin* oth< i 1 his doe^ not 
mean that third partle'^ bad a<*t\iall\ to tak< pait m tbt 
fighting X(dhmg of the kind was the tas<^ [bit ih» n had 
if neeessarv, to render assi'^tame (or examph, t*) allow 
the passage of belligerent fones through tluir (ount?\ to 
supply proMsions and the like to the part\ the> tjivouod 
and to deny all sueh ai-sistame to the eneni\ Seveial 
instanees are known of efforts ^ on tin part of third partir " 
to take up an attitude of h»partiaht\ , but belhgiTeat^'' 
never recognM*cl Hueh iinpailiality. 

§ 2H0 During the Middle Ages ^ matters t»nl\ (hluiged 
to the extent that> in the lattir part ot this jMnod.|)a‘lh 
gerents did not exactly force third pa!ti(‘s to a i hou / legal 
duties and rights fonneeted witli neutrality did not exist 

* alwvt^* v^»l 1 I 37. * he© fioOw^, op CJi, af p d23, pp 

r>3 12(1 Oti the noouii of ruptttrftUty 
■ Olfckai Ml Holtzfndivrjf, it. in Aiuient OmK© in 

pp. m bi5. R 3itl HOT , 16 {imi pp. U\M,l 
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A State could maiiilaui that \i was no party to a war, 
altluaigh it lui'ni?ihcd oni* f>t the b<‘llig(Teiits with niuuey, 
troopB, tiud other kind;^ (A a^^sistancf* 1\) prevent such 
assistance, wlih'h i\.is in no way consah^KKl illegal, treaties 
were frctincnfly c<»nelu(le<l, during the latter part of the 
Mid<lle Ages, hp(‘t uill\ stipulating ►hat neither party was 
t'> assist the enema ^ ot the oili< i m fUi\ wa\ during time of 
vwir, or alh)w iiiiS tu <lo sn ^ I hruugh the luflucnee 

(it ^u(*h treatU'^,** the dillejeme Ixtween mmI and feigned 
inipartialit V of third 'States »luriiig wai hdaine reiogmsed , 
and neut^aht^, <is ni ni'Niiiutuai (»t luh in<itional I-#aw% 
gradually di\il.»ped dm mu tin sixtecnili (entiii\ ^ 

^ lih< At th<^ timi* ot tiioiiu-' neuti«iljt\ was re( ogm>ed utral- 
as an lustilunon of InUinatioiud l.aw. althougli it \^^^s onh njV^en. 
in U’*' infatu ^ 1 i ^^hd .i long liin< to knkIi present tc«ntb 

lanjt^ * He tieats neutiaht\ in \ii\ shon M‘\enUenth 
elia[)l(i ol the tliud l)ooK uii the I^iw ol Wai and l*eac*c, 
midei the title Ih /,>. </a/ ly/ h*li(/ ntnUi snid and (>nl\ 

estdilishes two iai n-h . ' 'flte hist i-- that neutrals 

sliall do notlnng wliielt iim\ siienglhen <i In Ihgerenl wliose 
iaus<» is unjust 4)1 luiulei tia mf)\eniejits o| <i helhgensit 

^ 'I he teiiMlU'r et o Uh uni 01“ * that the Trim x^na known at tha 

tnniM ii n'*nunM‘ lov .xlnh tToe- tiiiu t>f t tit I uh ’)» i\ ]»e inferred from 
undei the nime t!< ^ i rj*'* i>l ih» fa<r that \niiv.ixi de m 

Ware miwie u> a jijHrtnn \f aUiuitm* loJe j)uh|j‘.h«Hi ’ • work low ** 

•iiiddU ef the fourth i t)i muiuix ' id*/ 'nd I'-m /<«: iw Kui ‘ 

Om* ijf lt^ iiik-i, »' tint )i tjn*c <f * Uu mil' Nx*. ^ A'/, 17 (IsHa', 

^*ir enem\ g»w)dH .*1 ncuiril e "s VpiunutK ontnj^kiuu ind 

might U' h MC ‘hut. ( ii I rht t/ nn nutnlitj s^, p ^ 

the othei hKiid. n lO il r w>iih mi id tl * niitii ti .?! UOJ < t hl'^ \ onint 

enenu must h< uaiud u MOipgh x ai dr* \Vetiel\(ke Ht 

KiSame of giuit •, '‘inn ji« rmgli xhii )ti>l)iindt x'lidt* 

(in^at Unt.xm ted avn eirngh tnue \ in -lint xxhiie he n^e^ the woid 

the U‘ 45 imimg »f ti*e ei^litr^oiih mutoditMt In a h tn r to Oxen 

niiturx until the iiUtl)’>*ftk it tht sti< ina ol Man h la. l()3o, he \s 
(‘nmeati War in See atioxe, ot xw ueutraluatis (See }pi<stiUu 

J 17(1 fv/iO >#jwy)n p^dutruii, No 371, 

* For A Im td «urxex' see ami \m-tel *d um. It^sT. p 13P ) also 

iVAk, Seuttnhty, 1. OovoM | ll>3rii, pp v m \ iilli nln \( ii, / h< FunmuHifk of 
20 Ok tifOiMs" Ih lufi hiUi (If AtkV^h 

* S<* * Noutraht\ find NentniliHa- emi. m parti Or. Fortum, /V 

Oon in the Sixleoiith 1 enturx 1 uge.' 1 tow fh 

hv W tS. M Ivniilht iJourrml f fo « /’v iWO wrf< 0 

ComjMfniu^ 3r<l wi , ^ ‘§3 See Holl ind, /.ec<wrw, p. 407 . 

(1920), p 98). and 'Neutrabtv of th© foi examples shoxxmg the frequent 
('hknnel iHlfinda during the Fifteentli, use of the term ‘ ueutraht) n\ the 
Sixteenth a-ud Sexentwmth On- sixk>enth centurv See also Hokls- 
tune«.‘ b) V* 3\ NiroUc, tbwi , p, 2;J8. uorth, //wh>ry o/ A'l.g/iA* Uu\ v, p, 4S, 
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whose cause is jui't. The stMJond riilo is tiuit, iii a war in 
which it is (iouhtful whoM' uaiiso is just, neutrals .shall treat 
both Iwlhgen'nUs alike, in permittUu; l!ie j)assa|noof tr<»oj>s, 
in supplying provihion^ for the troops, .uid la not rendoiinp 
assistance to pt'rsons l>csi<«getl. 

The treatment of neutrality by (Jnitius show.s, on the one 
hand, that, apart from the recognition ot the fact tlmt third 
parties could ivinain neutral, not many rules u'garding the 
duties of neutrals existeil, and, on the oilui hand, that the 
granting of passage to troops of iH-lligeienls, and tlu' supply 
of provisions to tliem, were not eonsideied illegal Indeed, 
the practice of the seventeenth eentuit shows ui miineious 
instances that neutrality was not nalij «u attitudi ot 
impartiality, and that Ix'liigereiits ilid not it'sjxs t the 
territories of neutral IStati's ‘ 

Progw* 1 288 It was not until the eighteenth emitnr) that 
theory and practice agreed that it was the duty of lu uttals 
^“8^ to remain impartial, and ot hclligercnts to ns|H'et th* 
tMnrt ^ territories of neutrals Bynkershoek and Vaftd toiuiiiLitetl 
OMitrry. adequate conceptions ot neutrality B\nki rshiak ■ doo 
not uso the term ‘ neutrality,’ hut calls neutrals turn hirntfs 
and he dchcnben thegii as those who are ot neither jMity 
qui neutrarnm pnrtiuw sunt m a war, ami who do not, in 
aeeordanee with a tre.ity, gne assistaiu'c to nther patty 
Vattei,® on the other hand, uses the term ' m utiaiit\,’ and 
gives the follow mg dehnilion . N’nitial nations, duiing .» 
war, are those who take no one's part rem.uning friend- 
common to laitli parties, and not favouring liic iuinies of 
one of thi-m to the prejudice ot the other ’ But although 
Valtel's hook app-ared m 1758, twenty-one ji-ars after that 
of Bynkershoek, his diadniies are in some wajs leaf ad 
vanced than those of Bynkeraho*>k. BynkeislKH k, in emitra 
distinction to Geptius, niaintained tliat m the alssencd of a 
previous tn'aty promising help * neutrals had nothing to do 
with the question as to which party in a war had ii just 
eauae ; that neutrals, lii'ing friends to both partii's, have 


* Fcr«0Du»<>xainp!e8M'ili«il, 1200, * In h« *d6jtll<si, 

* QtuuuitKXM Jurtt piMtn, i. <j. 0, thm wm room for llio clwUiirtion 

* lU. { 103. belwofn ju«t sad uti)tuit s»n : i. c. 0. 
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not to Hit as judges between them, and consequently, must 
not give or deny to one party or the other more or less in 
accordance with their conviction as to the justice or iu' 
justice of the cause of each. Vattel, liowever, taught ^ that 
a neutral, although he may geiH'rally allow the passage of 
troops of the bt'lligercnts through hjs territory, may refuse 
it to a bcHigeront making war for an unjust cause.® 

Although the theory and practice of the eighteenth 
century agreed that it was the <l«ty of neutrals to remain 
impartial, the impartiality demanded w.ls not at all strict. 

For throughout the greater juirt of the century, a State was 
conskh'red not to violate neutrality by furnhhing on< of 
the bolhgeienls with such limited asswtance as it had pre- 
\iou''ly |uoniised by treat} ® In this wa\ troops could be 
MijiplK'd by ;■ ' < *''t! to a lielligcront, and passage through 
neutral tciiiloiy could lie gi anted to hi" forces. Secondly, 
either belhgeient might use the K’soiiroes of iieutials. It 
was not eousuh red a ltrea< h of neiilralil} for a State to 
allow one or both ot the lielligorents to levy troops on its 
toiTitory, or (o grant letters of marque to its merchantmen. 

It IS true that during the scrond half of the eighteenth 
eentury. theory and practiee ln'eainc aware that neutrabty 
wiw not consistent with these anil other indulgences. But 
this only led to a distinction lietwei'ii neutrality in the '^♦rict 
sense of th(> term and im{«'rfeet neutrality. However, ss 
n-gards the <lnt> of belligerents to resjaa t neutral teriitorv, 
progress was made (luting this eentury. Whenever mutral 
l<'mtory was Molatcd. reparation w»us asked for and made. 
.Vevertheless, it w.ts eonsidi^red lawful for a victor to pursue 
a vanquished aria\ into neutral territory, and for a fleet to 
pursue'* a defeated enemy fleet into neutral territorial watt'rs. 

§289. Whereas, on the whole, the duty of neutrals topinit 
remain impartial, and the duty of bclligenuits to respect^*** 
■neutral terntory, became generally recognised during thet-rality. 
eighlei'nlli ci'ntury, the members of the F. iiily of Nations 
did not come to an agrivnicnt during this jicriod regarding 

» III. JlS.'i. ’ See Ny« in KJ., 2nd mr., 15 

* On tho former attempt* to dw- (1013), pp. 173481, and thoaxam^doB 
tingiiiah between just and unjust in Hall, § llll. 
oaaaes above. § 61 (n,). * below, 320, 347 (4), 
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the treatment of neutral t'esat'ls trading with belligereulH. 
It is true tiiat the right of visit and search for contj'aband 
of war, and the right to seize contrabiuid, xvere generally 
n'oognised, hut in other respt'cta no general theory and 
practice wer»‘ agret-d npon. France and Sjmm n[»held the 
rule that neutral gootls on enemy sIiijks, an<l also neutral 
ships carrying enemy g<MHls, cf)uld be seized by belligereuH. 
England, on the other hand, w'hile eonceding from time to 
time the rule ' tree ship, free gotsls,’ by parfieului tiealies 
with certain States, throughout the eighteenth century gener- 
ally folhnvisl till' rule of the < 'otm>lato del Man . a« folding to 
ahii h enemy giKxls on neutral vessels might be eontise.iled, 
whereas neutral good.s on enemy \e,ssels had to Ih' lestow'd. 

England also upheld the iwmeiple that the eumimiie of 
neutrals should in time of war be resirated to the s.ime limits 
ivs in tune ot {x-.iee, since most States m time of pi a<«‘ 
reserved otholagf and traile with tlieii eolonus tor 
of their ow'n merchant marine It was ni IToti tli.il tins 
principle first came into question In that >eai dining 
war with England. France touiid tli.u the na\a! sujxrionty 
of England prevented hci from eairjing on li« i tlomal 
trade by her own merchant marine, and then-fon ihn-w it 
open to vesstds of t1ie Netherlands whuh had remained 
neutral. England tiien ordered her fleet to .sei/e all suel. 
vessels with their cargw.s, on tlie ground that flii'y had 
become incorporated with the Frcmh mereliaiit nianiie 
and liad thereby acquired enemj' chaiaeter K\ er sm* (' that 
time the above pruieiplo ha.s lic<-n eommonly called the 
‘ rule ‘ of 17r>6,' although it Ls now' pro\ed ^ that, as early as 

* l^kt Immanuel (1700) 2 *\ Hob * uot t)nl\ r rwHrfil 

180 A rlear totati-mrnt of the nxlo whuh etobATivMj uj^m the 

aiid the fafU w by K*NhJii*, hnwh aoti (itbuiial trvk 

i. pp 3<»7413 Sre aliwi thioun *)|V‘n to them tlunni? Th<l war 
the Htwatun* fjUtiUid Wow, ^ 4(H) (iL); with 
PhiiUiuore, in 212-222 , Hall, enemy flmm. imt 
§234; Mamung, pp ‘ 2f37 ; Went- whi<h tarriffi mMitrAl gotdln ^rorn 

lake, ih p. 2S)4 ; Mwre, vn* | UWl, neutral to j,.orU of a Ffrut h 

Boeck, No, 52; OtipuiK, Non, 131- colony. 'Ihn* t'’xt<nMon of th« rule 
133 ; Higgiim, ff ar and the Pnutie waa clearly unjUAtibeii, and it 4 not 
(1912), pp- 159*1921 Note j^fwiMihle lKhm.o that it will ever 
thufti the original mraning of the niie U'* revivwi, 

of 1755 Ml dllTcreiit from the nieaiimg » See Marsflmi, Imw md CusUtm 
i% leoelved by it# oxtenaion m 1793. of the .SVii, in (191«) «. 435, who 
Vtota that year onward*. England mention* the ca«e of the Cenw, the 
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1744, the British Prize (^ourts considered it a settled rule 
of law tliat a neutral v«*ssei ha<l no right m time of war to 
can 3 on such trade fd a l>< Uigerenl as was closed to it in 
time ot * 

In tla^ prat tit e ot th 1 1 o un / 1 in tav c oasi > tt» V>e })!ocka<ii*tI, 
and condeinimig taptnud n< ulial^ Msst tor breach of 
Idockatlt' «dtli<»ugh tilt )>!<« kadt ^ wt it* l)\ no meanh alwajs 
tdTtitivf , l^ngl*ind Itillowtil otht i Powcis 

As pii\ atetM ing \sa'^ hgitimatt anti in u(*nt lal U'^e neulial 
conuut'ut was t oii'-idt i d>lv distiiibtd duiing t ver\ war 
bt*twtHn na\ il »St.it(s In 17^0 dining the wai between 
(fieal liiiton on tin on< hantl ainl lui Ameiican coloPHh, 
P'laiue, ami v^pt^n on tin oiIki Russia sent a tirtular^ to 
(Jreit Britain 1 i un t iinl Npain in wlmh she jir^xlaimtci 
tht* tollow mg jMMiiplts (l)thit in 11 tr<il \< ‘^sels should 
be allo\utl to n l\ igatt tnan pint it» poll of }>ellnit rents, and 
along then toasts [J:\ that « m ni\ gotnis on in utial \(ssp1s 
( ontifibuni t \( t pt« d sliould not i>c st i/t d b\ bt lligeit nts , 
(d) that willi It g lid til I ontr ib<unl \ilit It s 10 and 1 1 of the 
luat\ ol lT<»n httWMii Kii'^sia ,tnd (otat Britain should be 
aiipln d in ill taM'- (t) th it a poit ^Imultl tmh be ctin- 
sideictl blotkinltd it tin blt>< kadmg btlhgtitat hat! stationed 
\(*wls then St) as to t it \U an tdiMOiis tl inger tor neutia! 
vessels tut(lnn^ the jioit ( ») that thcM* pimeiples Nho^’Id 
bt appln d in Un [uottttlmgs ami jmlirmtnts on the hgab^' 
of pn/t s 

nftunce t vOjuli is U ( \ Mi-. ‘ lii lul\ ITsii tntorc into 

S7r> in tin riiU « f< la tMliii n tr» it\ with I >t nniiiri^, and in Vujkjiist 
Ihu*' in ivtiiiailui » im > in n> 0 l Psu \uth for tin purivost* of 

tin liwnm iiul Uk it e, \tiufijin < if irtuu thon pniuipU*^ In e^piip 
viMHcU, win voiuli nnud l»\ the puib, 4 miinln r of nion of fhu^ 

I)\it(h toiNirnmmt r paitnijKi tiK Vrmixl Niinnlitv invU ap 
til II in Spanish 4 loMsl t; i<!i (liitiHh) jx'iraun' In 17^1 the \ethi rKi ^ 
(alindar of siit< \ t m« e, and \UHtna in ITSJ Portuiial, 

UW>d IMU, Non lh4, < ittal I and in ITht tht sk jlit»s jouk^ 

Marndi 11 in i*) / iuli%h //idoM // the Iiuliu* I raruo Spinn mil the 

Hennr (191(1), p 24 4, tcY< tin r with T iiitotl Stuti s of Vmenca tn coptod ith 
«oin4otint> Si t also Pan R ( tAmutl prmtipU*4 w about formall\ jominjif 
liUtituU fiwd \(^u1rfd lUghU, 17 Vi 1^0 Alhrtsht n't h (1912), pp 
]76i IPKIH) 43(» 449 , (‘arjicntu 111 i J , Io(1921)* 

^ A*! to tlic * niU of 17%' in pp *>11 '>22 and Kidsrud, ihui 29 
the Hiikso Japanew W ir sec alxnt, (193o). pp 423 4 47) 1 he wAr between 
ifSOvB, and m the Pintl \V ojrld \\ ji, t.reat Itritam, the UnittMl $t4itea, 
Vo 47 ijl ^ %2 France, ami bimin waa terminated in 

* Martens, /f , in p I5S ^ce 178,1, and the war lietwwn («reat 
Reddie, RrJtttirchM, j pp 321 34>7 Britain and the Notherlanda in 1784, 
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} 200. The nm of tho iViwh Kcvolutioa jmd the 
Napoleonic Wars showed that the time was not yet ripe for 
the progress* aimed at hy the First Armed Neutrality. 
Russia, the very same Power which ha<l initialinl the Armed 
Neutrality in 1780 under the Empres.s Catharine 11. (1762- 
1700), joined Great Britain in 1793 in order to interdict all 
neutral navigation into ports of Fram'«“, with the intentiviii 
of subduing France by famine. Hiis.»ia and Great Britain 
justified their attitude by the exceptional character of their 
war agaiust France, which had juovcil to Ix' the cueniy of 
the .security of all other nations The French (onvention 
aaswered witli an order to the Fivnch llect to enpluie all 
neutral sliij*.*. carrying provi.xions to enemy poit**, or eiirrying 
enemy gisids. 

But although Ku.>.fia had her‘<elf iu'ted in defiance of llie 
principles of tfie First Arme<l Ntuitrality, 'lie i ailed a Second 
Armed Neutrality into OMsteiuc in IMH). dnrine the teign 
of the EmiK'ior I’aul. The S^voiul Atinul Neutralit\ was 
caused by the nTusnl of Great Brit.nn to (oncede miDiunitt 
from visit and '<‘’irch to iieutr.il inerehiintmen under con- 
voy.* Sweden was the first to elaiiu in Ui.'ilf. during the war 
Ix'twcen llollaud and Great Britain that the Is-lligcreiits 
should not visit and' search Swedish nierchunlmen luuler 


convoy of Swedish men of-war. pnmded that a declaralum 
was made hy the men of-war that the nierchantnieii hud 
no contraband on hoard Other State.s fater rawd the 


same claim, and many treatie.s were concluded whidi stipu 
latcd the immunity fiom visit and s.iireh of neutral mer- 
chantmen under I'onvov. But Great ifntain n tii.seil to 


rt'cogriise the principle, and i 
squatiron capfirid a Danish 

but in the treAtieii of peAce the 
pnncfpW of the ' Nfmtrality ' 

were not mentioned Thi# league hA»J 
no difoet pra^tina] comc ninee 

Great Britain retoinwj her former 
•tandpoint Moreover, Home tif the 
States that had jomefl it ivctwl eon- 
trary to aome of itu pnneipfw when 
they themnelviiia went to war 
Hiveden, for example, dimny her war 
with Kuada in 17HN.17(K>, arMl Fiwieo 
And HiifNua in I7h3*-afld noma of 


h<‘n, in J»l\ ]so(», linti'^h 
man of war and hrr toixvoy 

them nmrilufled tn^Ahes la which were 
AtipiilatioMf At with thcNe 

priTiMpiefi. NevrirthelivH, the 

Neutraliiv hi\*t of |r»v\f 

imjMtrlarKe, au<ip iia prmwptcs 
fumwlieil the ha«iN of thi* Detdaitnoii 
of Band id {%% 

^ See IU<hiif\ i. pp. 4l8- 

4»JH, n. pp. \ 2TJ. And inHf, m par^ 
ttenlar, BbtlliriAarid Rmle. AVidra/ilp# 
vol.ii, : StipoUtmw /Vif>df f 

* »See below, | 417. 
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of several merobantmcu for having rwasted visit and search, 

Bu 8 «ia mvitecl Sweden, Di^nmark, and Prussia to renew the 
* Armed Neutrality/ an^ to add to its principles the furtlicr 
principle, that helligereuts should not have a right of visit 
and search in cas<‘ the conanandmg officer of the man-of- 
war, und(‘r wliose convoy rieuti.il merchantmen were bailing, 
should (Ie<*Iau‘ tliat the* convoked \ess<‘l 8 did not carry con- 
IrnlMnd of war In DcdmlxT IHOO Russia concluded 
Lrcrities with Sweden, Dinrnaik and Prussia coasecutively, 
l)y which tli<» 'Sc<ond Anmsl XeulialiU ’ h^*caine a fact.' 

It lasltMl only a vrar on <eioiifii ot the asHa‘HSination of the 
KmjHU’or Paul ut Russia on Man li 2*1, and the deteat ot he 
Uani'sli fleet hy XeKon on Ajml 2, 1801 in the battle of 
(V)penhn^en ^ 

§ 291 Th<‘ dt‘\tl»)|inu ul fu the niles of lu utialitv during 

the nineU tilth a ntun was due to three futor^ trahty 

* during 

{!) Tile most prominent ami mlhiential factor was the the Nine- 
aUitmk of the rnitid Mali s of Aimma tow aids neutrality 
fiom to Ulan (in at Biilain in P9II joined the 


’ Mftitcri., li , T pp 127 2(^2 
vMit ilio Mull I/!', ( avfn (dfhrrn, iv 

pp 219 302, ttiid litnie* ii pp ^>13 
5 i:i 

^ Novortla th« s<‘<'ond Armrtl 
Nuulralit> hktwiH^ pr<jvui uf im 
|M>rUi)u* fnr /t 1 < 1 tn i 
in th«‘ ‘ M'lntina «n<idi 

lM'tv\«Nn lifoit jtntun jiml lvU«*-n 
undof fcht* 1- inpo'ui VlmAndi^r I (m 
funo 17, iSdl it St l\nriilniir to 
uhnli fhhwnriv in i auule^i 

«>n Ut tobtT 2 1 Isul B\ \rtuU* t 
thi« tr»xvt\, (^rfitt Hntiiin 
4« fur *10 Kns«w\ is con^iTin^l. the 
ruh-s that noutml »nii:ht hhm 

Irorn i>ort to jxirt ovi on tlu* 
of Iwlli^tn t tH, iiul tlmt hlo< k 
AiJort ?nui«t lh:‘ ♦ah ^ too In tho lai 
aitalo (.rent Brit*uii forreti Kiwiim to 
th<* rule that oiuMiiv poofls 
on noutral vcHhoh luutht l»<» HOWfHl, 
and did loit nHO^inw* the 
«)f maitral under con\ os from 

YiHit and 8oafch, although, b\ Aniole 
1, iho ootue<kHl that tho right should 
m that CAHC‘ Ih^ oxc n iW unlv hy mou 
of var, and m*t by prisftt-een> 

But this coinpromiiie did not last 
long When, in Niwembt^r 1807, sar 


hroki out liot’icfu Kn^sm and tt 
bnt I » CiiMsia in lur ie< Inntio?/ of 
w ir iriiinl!i i the Mantmu (V>n 
siMio! of IsOl prtxlAiniod anov tht 
priiHiples of tin* f ir^t AniKHi \» mral 
ts and rt(Ni th it *»h< «» old in \t 
U'on drop tinn Oroat BnUou 
h r i ouiiu I dt** I iratnui proi I uii '■ 

In p M turn to tUo^t prin attain r 
sihi< h the I ir-t iiid rhi S< ood Arin^vi 
NodnliOiMst rt*dm awl amUl wa*- 
ibh to point out tint no Cowir had 
ipplK*<l tin ♦ priiu ipio*' more bt\K**h 
tlun hail IluvsiA under tho hinpresn 
iVihinne U dt»‘r '«lu* hwl niiliat<sl 
0»* I irst \rnuHl Neutrilits. 

lh\H ul pioi:r»"t- made b\ the 
Mir nine (‘onoMiijou in ISUl fell to 
the grouiul limes sieie not fnsour 
able to lus proirtoss Mtei Natmleon’** 
Berlin IVueea lu lsU<», onlermg the 
boMOtl of all British gixHb, liroal 
Uriuuu dtsdan^i M Kn m h and 
all the ^wrtft of t .e dins of France, 
bbn kink'll, and orderwl her fleet to 
capture all ahipa deatineil to them 
HOC iShcriuan in I , Id {19221, pp 
4<H1 419 and pp r>nl-/i84, 

* See VVt\sfengard m Journal of 
Coinparaim JUgi^sfaiiou, Ncyi ber,, 
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war w'hich had broken out in 1792 between the wo calliHi 
First Coalition and Franco, Genet, the Frt^neh diidornathj 
envoy ueiTcdited to the United JjJtati'S, >i;ranted letters of 
marque to American merchiintmeu manned by Ana rieun 
eiti/.ens in Anieru^an j>orts. l‘law privateens \ver<* ilestmed 
to cruise against Hiiti^ih vessels* and Freneli Prize (Vuirts 
were set uj) by the French minister in eonneetion with 
Freiadi consulates in American ports. On tlu‘ e(unj>laint 
of Great lltitain, t!ie (Jovernment of the Unit(’il States 
orderoil these privatct^s to be disarmed and the Fnneh 
Prize (\uirts to be etoseil down.* As the trial of (odeon 
Henfieid,^ wh(» was aequittt^d* proved that (lie Mimieipiil 
]a:X\v the Unit^Ml States <lid not prohdut th<‘ enlist ment of 
American citizens in th<‘ si^rviee of a foreign bel!ig<‘rtuU , 
Congress in 1701 pav^ed an Act temporariU f<»rbiriding 
American <‘itizens from aeceptnnr letters ot maripu* ftoin a 
foreign belligerent <»r enlisting in the army (>r navy of a 
foreign State, and forbidding the fitting o?it and arming of 
veHSt*ls intende<l as piivateers for foreign bclligeients. ( Ulier 
Acts were ]>ass(‘d from time to time Finally, on Apu! 20, 
181S, Congiess pas^ed a Foreign Knhstrnent Act. winch 
contained provisions iutende^l to Ik* |M‘imam nt, and was the* 
ha.si«oftlie British foreign Knlistmem A» t of lh|!» 

(2) Of great importniae iKK aint* the ]>erinanent uenlialis 

ation of Switzerland and Ht^lgium.^ 1'h(‘sr Stanes iialuiall\ 
adopted, ami n*t<vined, thrfuighoul war during that 

century, an <*xemplarv attitude of impartiality towards the 
belligerents ; und each time w^ar brokt' out n\ th* ir vieiinlN 
they took effectual military measure*- to prevent belligerent^ 
from Using their neutral territory and resoune^. 

(3) The third factor was the Deelaration of Paris of I8rd?. 

which incorporated into InUTuatiunal Law the ruh^ ' free 
ship, frv*c good / the rule that neutral goods on enftii} 
ships must not be ajiprojiriatcd, ami the niU* that blrn’k^des 
must I>e effective.^ ! 

4<l pn. JO-12; Hynpinan jn f ,n H'ar 1 i 

AJ., 21 (1630), pp. SIO-IPW; the 

Mine, TA* FxrM Amriran S^tUrnbit/ > ,W WIittilon. m <A 

(lOM) ; PhiUipn and kwile, op. ctt., • See TavIut. f »HiO. 

m 170-20d. See nho Sevage. Poluy » Sw ,’oi. u tis, {»{» 

oftht Untied Statu tmeardt Marilim* * Se« above, | 177 . 
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§ 292] 

§ 292» This development coniinu(*<l up to the outbreak of 
tliu First World War in 15*14. The South African and Kuswo- 
Japanese Wars* produced several incidents which gave ^,'^®*'*'‘®*** 
<><*casi()n tor the Second Hajjuc (V>nference of 1907 to bring up to the 
TKMitrality within the* range of its deliheiations, and to agree 
npem (^)nveution V. respecting thcFKights and DuticR of War. 
Neutral Powers and Persons in Wai on l^anel.- and Con- 
vention XIII. re‘sj)e(*ling llie Rights and Duties of Neutral 
Powers in Naval War ^ ; neither of theM* Conventions, 
hovv(*ver, lias fa^en ratilied by Great lintain. Moreover, 

.some of th(‘ other (.'onvtuitions agreed upon .it this Confer- 
euee, although lhe\ do invt directly conet'rii neutral Powers, 
are indina tly of great inifiurtanee to them.* 'fhus (\>n- 
vontion VII., relative to the Conversion of Merchant-ships 
into Wurshijis k< t^n*(tly (‘oneerns lunitra! trade as well as 
till’ t'onvenlioii VI 11, relative to the Laying of Automatic 
Submarine Contact Mines, and Convention XI. relative to 
eiTtain Restrietion*> on the Kxerei>e of the Right of Capture. 

By Convention XII. tne (\mferenee agreed upon the estab 
lishnumt of an Internatioiud Pu/e Court tt) serve as a Court 
of .\ppeul from diadsums of the Prize Courts of either 
belligerent whieli concerned the intiTCsts of neutral Powers 
or their subjeets ; but this f’onveution seeured no ratifica- 
tion.^ In order to find a ba.si'^ of generally accepted pn* c 
law on which tiie [imposed court might found its judgments, 
a Naval Conference m(*t m J.ondon in 1908, and in 1909 
pmduceil the Di‘elaration of London coneerning the law? of 
naval war, which re[/reseuted a tode comprising rulo« 


^ (’Amplw'll, .\ntirai livrhta and 
OhlujaUffns in thf Anahi U(>tT 11 .ir 
(llKis); llfitN, InUrmtiutmd hntr 
Soulh Africa (MUH)); Ltron**.', /,<• 
(Innt inUtnaiianal pcntUitil la ^jncrrc 
tnafitime nJ>aiofapf)7 ai.>€ (11124). 

® »Si«pi licmonon, pp. 407-425 ; Ht|*- 
pp, 21H)-20I; Hoiain, pp. 121- 
134; Nipp<*ltl. J 23 ; SiMitt. Cnnfer’ 
ence^, pp. 541*535; BuHtaniaiUo in 
.4./., 2 (19(^8), pp. 95-120. 

a 8<s» 1/snonon, Op. 555403 ; 
UiffanB, pp- 457*483 ; Bt»fn9t4*n, § 13 *, 
BeMin, pp. 237-217 ; OnpniH, Ov^rf, 
Non. 277-330; NippoM, |3l; Scott, 


Vovfertncejf, pp. 520-548; H\<le in 
a.J., 2(19081, pp.:>07. 527. 

* IuiTifori>nn^tiii.‘iSo4’n‘tan‘aiem;jul 
of the Imt mt-er.tionU>ivjijain 

neutral in the war which broke out 
with (Jermany in September 1939, 
Argentina htateri th.U the Hague 
t'ouventions of 1899 ami liKl? would 
constitute the rulea for the enforce- 
ment of her neul ‘ity ; Ltagm of 
Xatum^n^ Monthly Summary, 1939, p, 
3 i 8. Mexico, A'encniehi, L’ruguay, and 
eoroc other States similarly announced 
that their neutrality would Isit based 
on the Hague Conventions, 

^ See below, §§ 438-447. 
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respecting blockade, contraband, unnentral service, destruc- 
tion of neutral prizt>s. transfer to lU'utrai tlag, enemy char- 
acter, convoy, resistance to .st-arch, and conipi-nsation. 

During the Tuivo-Ualian War, the tirst naval war fought 
after the IVclaration luul U'cn drawn up, Ixith l>cl]igcrents 
complied with it, altliough it had not lu'cn ratilicd by any 
Power, and Turkey was not even a signatory. Wlicn the 
Fir^t World War came, the Declaration was still unratihed ; 
Imt the Unit* d Stat<‘s of America at onc<* in\ ited both gnaips 
of l)clligeivnt8 to adopt it, although it luul not tH-conic 
legally binding. Germany and Austria Hungary agiwd 
on condition that tlieir eiicmics did the same ; but (Jreui 
Britain. France, and Russia were onl\ pie]>aied to adopt the 
D*‘claration with certain modifii'atious,’ This thc\ in fact 
did during the first part of the war. As the war jirogrcs-sed. 
Great Britain hy succ<‘s.sivc measure's rcstruled the applica 
tion of the Declaration of l.ondon.^ From .lul_\ 7. lltlfi 
the Dt'claration wjis no longer ajiplu'd. I'vcn in part. 

§ 2f>2A. Apart from the fate of the Declaration of Doiulon, 
the First \A'orld War wioiurht imjsuiant change-, in tiirrent 
conceptions of neutrality. All flic (bc.it Power- and nuincr 
ous other States took part in tlu' sfnii'Lde, and .unong (hf 
war-tired peoples of fbe In'lligercnts the view w.is prevalent 
that a neutral ' sliirks his slmre of tlie burden of liumanity ’ * 
Such an attitude was natmal eiiouttb in tlie eireiinislanees, 
and there was a tendency to e\j«'i‘t its reeurrc'iiee in an.v 
fntun* war in which, m the opinion of the generality tif 
mankind, one liclligoient side should Is* waging the struggle 
for the vindication of a eausi' clearly iransci-nding its 
national interests,* Moreover, it was rightly a-sunied that 

’ Ab<iv«v vol. t. fflOrt; !» ' iIk' gf iM r'll (liifv itf H\(,rv menilsT of 

v'fpw'iftj .Su {)[>., pp. 1-8: »t«l ihs w/cM-tv i« i» promoM 
VeraijI, Sj 60-54. holiip. wn, 

» For a (tnrvsy of Mimc nira.iiroh < For an oxprnaKion of a m^ooal 
see j 202 of the Fifth Kditiuti. Amt vn-n liii the fn-qurtii Ix'lligrrpntf Uim 
ttr below, i; 't84, 385, 4l).'fci t., nmilm-t tlio «ar on l«.half of « rijifit 

• TWorothi-FiratWorW War, WcH- i-anse wn Vrulrafify, v4l it . 

lake gave Mprawion to the aiMiie vi* » '/Woy and T'/momm’ jl()3ti), pp. T* 

‘ Keirtrality m not morally jnrtifiaWe «2. (hi, new i, jmihiiWv ii)Min<lc<i 
tulctt uitmention in war i» unhkelv a« an i-spri-iunon of the opinion that 
to promote jaatite, or couW do »o only the law oi nentralily iiiuet remain m 
at a roinooa ooet to the neutral,’ for differ, nt to the morel iaeure iiiTOlnid. 
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the Covenant of tlie Ix^ague of Nations, without abolishing 
the institution of m'Utrahty either generally or in relation 
to its memiHTH, vitallv afTecteil its eharai-ter as an attitude 
of abMihito imi)iirtiality.‘ The Ceneral Treaty for the 
itt'num iation of War, althoujrh it did not effeet an express 
alteration in the law of nentrahty, brought about a fuuda- 
nieuLil ohunge in the status of war in lidernatifmal Law - 
a dcveh>pnienl which . it w.is thought, imisl in the long run 
inlluence the instil mum of neutrality ^ 

However, in H).'!** and in subsequent yeais it became 
apparent that the h'g.il limitations or prohibitions of recourse 
to war were not likely to be gener.i!l\ filtseived. and that, 
following upon the setback to the sy.stiiii of collecti e 
wcurity establit-lied hy the Covenant of the IjtMgue,^ the 
jiossibility of anodif r w.ii of wide dmum'-ions wan incTeaniiig 
rapidly. Kroin the mtu.uion thus cieated many States 
drew the eonelusuui that their iiUexest lay not m a con- 
eeiitiation of t llort to nave Irom final disruption the shaken 
faiuie ol jKMce, hut in drtenninetl endeavour to safeguard 
ilieir neutrality in .ill eireumsfanee.s. The tinted Slates 
led the way bv enact imr legi.slntion in which it nnjioseil upon 
Its citizens far-n‘aehing re''tnetioiis upon tlieii intercourse 
with iM'liigi'icnr count rien ‘ flic object of these restrictions 

It ni)l be mt*ipr<U'<I hs ar rniUtI btates The extension « 

affirmation «»f ihe t <»n\n tion that the credit, for an \ purpvw^f vhatjioover, t 
rau«e of ejtht r ladii^ert nt invarialdN 'i helhgercnt < »o> ernnient or ita agent 
out^nh th<" pale of moral judgment was prohiluUtl, anti dO the ex 

‘ bee 292/1 teii'iion i>f trfHiit to any private peraon 

* Si'e Iielow, in a belligerent btate in connecuon 

* See above' "Jtb the aale of artnn, mumtiona, an«I 

* In NovemUi 1911‘) a Noutuihu implements of war. Finalh, it wa^j 

Act wan paHs<d whn h, while retH^aling provided that no American titucn or 
the prt‘viouM Neutnilitv Atf of 19d7 ^e^sel mav enter a conil^at are* aei 
in eo far as it prohibited the nak* tt» defined either in the Neutrality Act or 
txdligenmts of arms, nuiniUont. anil bv the IV^uient. For the extenaiv 
implcmenta of vsar, retainoil nio**t of bteratwn* on the subject see previous 
itH other pioviMiona and amphfictl edition, p, o02, ii 2. An<l see below, 
some of them. In iwrtioular. Amen p 672 u 5 on the rc|>eal if the 
can vessels ainnift) were Ncutrabtv Act of 19S9, For the texts 

pt^hihiUnl, subject to cirtain e\ of the Act of IkiF) see 4. J., 30 (19361 
c^eptioTiB, from « arrving passengf'rs or Snppl . pp 53 66; ♦heJotntHeaolu- 
goods to any belligi Vent State. It was tion of February 2tL 1936, extembng 
provided that, with some exceptions, the Neutniht> 4ct of 1935, p, 

all title anil interest in goods to ho KHl ; of the Neutrality Act of May 1, 
p.xportod or transportt^d to a belli. 1937, see nocmntnta, 1937, p. 600; 
ger^t count rv must be iransferrovl to AJ, 31 (1937), p, 147; of tlie 
foreign ownership before leaving the United SUtea Neutrality Proclama- 
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was to lessen the danger of the United States being involveil 
in war either as the n\sult of actively defending the interests 
of its citizens injuriously affected by lu»lligereni measures, 
or, indirectly, in eonseqnence of the rnite<l States acquiring 
an ecimoinie interest in the vietorv of one of the opposing 
belligerents. At the, same time Belgium and Ib^lland 
formally alhrmed their attitmlc of neutnditv.^ S\vitzt‘rland 
made a (iual effort to plaee her neutrality beyond dmibt 
by severing the slender ties assoeiating her witli iht^ 
of sanetions.-* The Seaiidinavian S(at( ^ bellow ed, in respei I 
of sanetionSs the same path,® though in a iliiferent manner. 

Simultaneouslt tluTe reapiK-ared, in a form pn>^ 

noimced tlian the Armed Neutralities, the fendenex to 
slrtmgthen the position of neutrals by a joint afiiimatiori ot 
the rules of neutrality and by provision of eorisuitatiori 
l>etv\een neutral^. In 193 S the four Scandinavian Stati'^ 
agrei'd on a code of neutrality rules (o form p.irt of then 
municipal legislation and bound themseUi^" not to moildv 
them without a previou-' ex(‘hange of vk'ws^ In thtobei 
tvventy-*)ne American publies, iuelmluig the I'nited 
States ad«q)ted a (hmeral l>«H'laration of N<‘UfrMlit\^ laying 
down the prineipl*^*^ of neutiahty to be »>bsrrvetl in the Kuio 
{>ean coufli<‘l and provhiing tor eon*-iiltatioiiinet‘rlain matti rs 
and for the establishment ot an Inter Amera an Xeut rainy 
rommittec composed of ex]>erts in International Lav\/’ 


tion of S«pO‘Tu)x'r on 

thf** At’t of M>37, ft#'*'! fnUrAiUionnl 
PonriiintwH, No 3-73 lUiKVi?. pp. 

4^<<» ; of th^* Aot of tf»uf , No. 3A5, 

p, 6*i9ai20, 1,/, M I KUO), 

uppl.y pp, 44 •:»*>. svo U‘*o pp. 

5*5*74, /or variouj* and 

proclamatiorijs utifl»*r A» t, Jm-c 
also Wnij;ht, Th^ f c and 

Sffutraiitiy (Public Policy Pamphlet 
No. 17, 1935) ; op. nt (at 

p. 487); Chaumont, La cfm<€p(mn 
amiruMin^ d« la f4^ufr*UiU (19.3*1); 
Borebard and Ijige, ///r ifu 

(JmiM Stat^4i (1937); Omk. Th€ 
VniUiti SiniNt Si^itralUy ArU i!ni^r 
national Conrihation, No 3r>>k Marrh 
1940). On ttM‘ at f It «dr of Am*'rvan 
iStaUa stenerally <Vr«aj, 

am^ioanhmo e diriW> 

(1939), pp. 207-252. 


* Sf’O v»a t. 99 

* .S**" l»clovt, ^ *92^ 

* N*<* i 72 <*f pn \j .u * 

Morifcsil h.iu m /*A»' J /j'lf’riro n 
Pffldirid Srtfnt*^ A'fftfT.;, 3.3 '1939), 

pp 17.3 isr», 

* Sft* aho^f, p iMe. n I J, 

‘ On thn uork tbf* I 'ornihat'f** ««s*i 
rVov^Kk in AJ» Cl iPUh, p^ 12 
0* Pop th<* Ktnal .\U of tho (’on 
Mn hn}i Forr*^n Min^i^tors 
of thi' Anw'firrtTj F<i‘piihlm at Paparna 
from Jx'ptP'rnU'r S I to t h IoUt 3, 

HUM* t nUrnalwntil (^rmriUnit ;n, .failuarv 
1910 . No r> 0 ; 4 .J. :u (KMO). 

Suppl., p. I, ntfin ,(t*#kup, 

SfvtralUy^ \rj| an/t To' 

rnfjrrrnr M930), pp, 180 206, on 
atu*tiiipta at noiitral co-ojicmtidn in 
tho pftf t and propoaaia for th« future. 
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With regard to the Declaration of liondon it appared 
that (iroat Britain and J'^rnnee, without making any formal 
pronouncement to that effect, proceeded on the baais of the 
situation as it had crystfillised in the; eoneluding stages of t he 
First Woi Id War. Thus, for instance, t he lists of contraband 
published in S('pteml»er l‘J30 by (treat Britain. France, and 
tienuanj , ultliough shorter than those announced during the 
Pii-st World War were most eoinprehensivc in scope.* The 
changes whieh took plaee between ItllH and l!(3!l in the 
direction of wliat actpiiied the name of totalilarian warfare 
tended,'* notwitiislandiiig neutral pi ( it est^. to lend suhstance 
to that asM'timn of ellectne Isdhgeient riglits For as the 
scope of the wai iiicicased in res]R‘ct of nmnlH-rsof direct a. d 
indirect comiialants and of the \ast \ariet\ of iiisUaimenls 
of modem warfaiv there w.is bound to take place a corre- 
siKmdmg euit.ulnieiil of the laiige of aiticles and activities 
with regard In which the belligerents were inelined to 
lefrain troin iiit<'ifei('nee with neutral eoimneree and e<im- 
miinicnlions Thi' fu'tor as well as th(> various retaliatory 
incasun-s adopt* d in turn liv the belhgercjits signilied 
serious encroai'hments upon the rights of neutrals as 
ltilhert<i undirsUiod It was not until Cermanv invaded 
Denmark and Norwav in April and Belgium, Holland, and 
Lu-xeiubuitf in Ma\ lUto, that neutial stahis as such and 
the very iiui(*jK‘ndem e of neutial nations weie nithlessh 
violate*!, nn*l that *ithiT lu'utiid States found themwlves 
similarly aiul m<‘ieasingly menaced from the same si*le. 
Tlu‘se events maike*l the commeiu eiiu nt *)f the rejH'tition of 
the exprience nf (he First W*»rl*l \^al• in which neutrality 
was in the end voluntarily and almost universally alwmhmcd 
in a collective eflbrl to uplu'ld tlie nde of law among nations 

§ 2tt2Afi. At that *TU*'tal time the I’nited States, the most 
pwerful neutral Stat*-. liegan *le<isively to influence the 
progress of the war liy modifying its neutrality in reliance 
b*)th on the supreme right of self-defence ar ’ on the true 
jilac*' of neutrality in a system of International Law in 
which war as an instrument of national policy had teased 
to Iw the prerogative of sovereign States. 'I'his modification 
^ S«e below, § 303. • See ebove, § 67<i* 
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of nteutraUty took platie by (%re^. In Scptoraber 1940 the 
United States, in pursuance of an agreement with (irtsat 
Britain, tnuififeired to tiie latter fifty over-age destroyers 
in consideration of the right to lease na\ al and air bases in 
Newfoundland, in British (tuiana, and in the islands of 
Bermuda, the Bah.un^js, Jamaica, St. Lu<-ia, 'I’rinidad, arul 
Antigua. I’lio transfer was de.scnl)etl by the l*n‘«ident of 
the United Statc.s as 'an epochal and far-i<‘uching ait of 
praparation for continental dcl\*nw' in fai'i* iifttn-at danger * ' 
In January 194J, the (Jovcrnmcnt of the Unite*! Slates 
introduced in ('ongi‘*‘ss the fa'nd-J.,ense Bill mIikIi lu'caine 
law on March 11 under the title ‘An Act i<i rroinote t)i»» 
Defense of the Umte<l States.' The Ait anlhoriscd the 
l^resideut ‘ to manufacture . . . Juiy *lefen.''e iiitieU' bir tin 
government of any <-ountry whose dcb'ns*' the IVisnltnit 
(leems vital to the ilefense of the United Statc.s ’ , “to .sell, 
transfer title to, ex»‘hange. lease, lend, or oth*‘rw ise dbpo..c ol 
to any such Govenimcnt any liefcnsc article ' ; ami to i*-|»iii 
outfit and reconditi*»n any defenci* article for such (bnun 
ment. The defence articles were made to in* Imi*'. iit ad 
dition to a variety of other objeits. ‘ any wi'iipon, mnnition 
aircraft, \es!«‘l, or boat.’* That Act, ton, was d<s*iib<d 
by the Government of the Unit***! States as a \ital }).ut of 
national defence. At the same time, imjxirtante was ligbtK 
attat'hed to placing the.se mi'ii-sures of direct ius.>,istan*’<’ to a 
belligerent in the pcr8pe*.ti\e of long-range doctrines <>f 
International I^aw in the matter f)f ncutralitv. 

It is clear that ncith(‘r the transfer of *hsifio\<-rfl nor fix’ 
Ijcnd-lxiase Act were consistent with the relevant sjieciti*' 
rules of neutrality as they cryatalli.se*! in the niiietoentli 
century and in the Hague ('*>nv« nlio!H.“ But it is probable 

* For the of th«> I'Twurfcnt tiTntorw<ii. tlir ai{r>M>ir»'ii»»i 

to (Jontfiswii of Scfvtoniljcr .1. 1010. anti thr t*Tr>ia of t t.o « (.pi ron|lo>l<sl 
the Ej«h»n({*i of ln-tvown the m March lllll For the Ont *f iho 

United anti <>ri'At Britain on as'rrcmcotri w I .f , .'W i|t'lli, 

th« aabjeet, nw ,1.^. :» .Suppl , pj, latKKi, ip.rti\ Seni*ii. 

Bnppl.. pp. 183-lfi<5; Tpiaty Srnes, No. 2 Cm4. iW.Vi. 

No. 21 (I&40), 0224. \\hilo in * Fnr thf* text of V? AJ ♦ 

tlw Exih»nii« of Note* movkion wo* .%) (Kitll, Siippl , pp. 7a T'l 

for pWiM imintsliatrly at the » In hw (ipmim, of .Vujtum 27. lOU', 
01 tnr United Ktatoa the uae Attomey.lJt'ii'.ml Ja< haon roprrsenteil 
of naval and air baaea m aome of theae the tranafer of deatroj era aa Iwfng In 
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that thcBC were in accordance with the law of neutrality 
viewed in its entirety and in its true historic perspective. 
They were adopted oh measures of discrimination against 
a belligcrcTit wlio had resorted to war in violation of Inter- 
national lAiw, They were dictated by an attitude of 
(lualified neutrality as defined by Ibotius and bis con- 
tem])orarieH,’ and ubicli, while dcjrniant in the riineteenth 
century, never (‘cased entirely tn form part of the law of 
naihms and was full\ lehuscitatod in tlie (’ovenant of the 
L<Mtrue of Mationh.-^ The hisloiie fouinlati(a) \\hi<h under- 
lay the modern fonmilatinn of the d<K*trinr of absolute 
(H'Utrality was iIk' absolute right (if the State to resort to 
war. Tliat right was solemnly relinquished by praeti<'aily 
all nations, im biding (iennany, in the (Heneral Treaty for the 
K(munciati(»n o^' d * rimination ac.unst tlie aL^-rtessor 
Sfat<' and assisTaiu^e to its adversary weie in aceoniaiK^e 
with the purpose of tli(‘ Treaty, vvliose indirect (dfect was 
to sap tin* foundations of the law of absolute neutrality. 
In (‘udorsiiig tli<' prinofile of the Lend-Lease Bill, the (Join- 
niitt(*(‘s of K<?reien Aifans of both Tlous(sof the I^^gislature 
of the Lnii<‘d States expressly invi>ked tliis fundamental 
ehanee in tlu pia('e of neutrality in internatit»nal society.^ 
(’oneurr('nth with flu* a])poal to the elianij:(*s in the eon- 
eeption of neutralitv. the United Stati‘s invoked llie richt 
of self ileftnee against the ovenvhelmmg danger fai*ing the 

ftcoDnlrtiiir votl ihr \ rulo>. of tls s, ii,iu\ \\ ,4iia \\ n (I, rv.U'* 

neulnUity; J •/., .U ( 1*001, pp 728 h 4s(}<Us^ pp 4 17. 

7:i7. in a KlatorrM nt nitule * N‘eal‘<ne. < '^^1. 

«ubKH|uoiit t«» tho A(t he ^ See h< lo'v, 2i^'2a 2^2*/, 3(0. 

b.iatHl the rmttsl SlaU'rt * So' :ih(v\t , r>2i. 

riu\u<ier and.U isl>ohe\ ('ll. Mfiiriuxirtf li * So- belov%. ^ 3(0 

iihlrt ground# a# outhiio’ in the t*>\t ^ 77th . 1st . Sen 

above: H*y» A 3r> (UOt), pp 348- He]> . \<> 4r>, p. 4 ; 771 ln V>ng , 1 

.‘17)9. Kof a oritieiFm of tin' trandor of II. of U. Hep, No. 1^^, p. ,5, In par- 

rhsatiovats. without refercino to th«' ticuiar, aTtaohe<i to the 

browier legal anpis ts of the jaoblein, HudaiK'^^t Re^olntiona of the Int'*r- 

#e<* Bngi^H m .1 J., 34 (1040), pp 3t)0 national A‘i!*oemtion adop <sl »» 

r»li7. But see VVruiht, ihid., ])p. 080- 1034 in which it waylaid down, oter 

OOO And H('e the Hain*M^*(/,.3o( 1941). aha, that the sn^natorica of the Pari^ 

pp 3()5 314, im the l^’Tid-liOase Act. Pact art' entithsl t< eoUne to nb*er\t 

Sie stetliniu**, LemLlrn^r (104 4). the diitiea of neutrality toward# the 

St'o al'so Sehwar/enberger m (//o/iw.t State Molating the I'aet and to a'-«i#T 

S’oetV/j/, 27 (191 4). pp. 1-27. and it* adversary with armed foreea and 

M«'.,not ef la Xen- to supply it with finannal or material 

itaht^ dr J*J3i) A 1941 { 1018). And aw' a##iaunce. inrhidiiig munit)on'4 of war. 
generally on the praetie<‘ of neutrahtt And see below, § 292A 
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United States, alongside of other nations, from States bent 
on worhi donunation and on the denial of iho very bases 
of International The odidat title i>f the Lend-I^as^i 

Act derived fiom the apjKal to the rigid of self-fleleiioei. 
Finally, the Fruled States relied on the principle of nmtnalitv 
of international obligariiins. They eondden^d it inadinissihks 
that a State which had violated on an unpiecedontt d scale 
rules of International I^iw in general, and those enjoining 
rt\s]»cct for neutral statu.'> in particular, should Ik^ allowed 
to rely on them for the etlective ajNseitioii of its unlawful 
designs. In his Message to tVuigress of January 0, 
the rresident rejected a ‘ one-waj Internntiiuuil Law which 
lacks inutualitv in its ohs^rvaut^c* and theiefore becomes an 
instrument of oppression.’ 'lo tlml extent the action ivt th<‘ 
United Stales assumed the chaimter ol repnsal.s against 
(Jermanj foi the violation of rules of International Law, 
especially those enslinned in the (uaieral Treatv foi the 
Remirndation of War,*^ in the i>t)ser\ame of whiih the 
United States lunl a vital coiu'^’rn trarisc^^Tiding in its naiuit 
the seltish asjnrations of anv single .^tate 

Whatever may hav'e l>^*en the legal gnamds on whuh 
the attitude of the Tnited States was bastd, it vv»is fum 
billed with the dcdormination to make it fully'* elleitUi 
On Mav 27, HU I, tlu* l^resident announci^fl that the patmh 
of tli<^ I'nited States were lumping to ensure the deli\<'rv <»f 
needed supplies to (Jreat Britain. The attacks b\ Oernian 
fortX‘B on the \<*ssels of the Tnited States (uigaged in escort 
ing supidies to (Jreat Ihitain attacks eondmted in uttci 
diaregunl of t lie rules regiiint ing submarine warfare- n ,suite<l. 
in Septcndier JtUL in the issue of instructions to tlu* riuted 
States naval fonvs which amounteil to the creation of a 
state of hostilities in many resja^ets indisf ingmshablc* from 

^ in iwirtic »il#ir, th^ NVulraiitv At l of Iri.lSl, hIihLiuaUc 

and U^ttmony by t‘« of a nnlawfui fi>r Airo^riuiii 

Htatf on the Hill . A carry carRfH'H to Iw lb«i-rcnt and 

3«5 (1941), pp. 533*641. whicli tlu* arniifi^);; of 

• See txdowr I 2^2», Aimncan h1o|>« in k>i’rjj?,rj 

' * ' commercf aU»VA , p n. ‘it 

» In the rnn^mal #iph<.rc that For the u*-\f of the .lomf U^^Olution 

ntination was exproaacd, ulw, by rf>f»ealinK tbf'icc Sfvttona acc A J > 
111 Xovomber 1941, of the :m 11912), SuppL p 5b And 
cmwl Seetjona 2, 3, and ft of the 34Ml942h pp h.23. 
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wur. After the 6Veer, a destroyer of the United States 
Navy, was atiaeked by a Ucrmaii submarine, Ilie President 
ainuniiued, on September 11, that henceforth German and 
Italian vessels entering tlie waters the protection of which 
was necessary for American defence would do so ‘at their 
jX'ril,’ and that Amerii‘an naval forces Itad received orders 
to lire at sight upon Girinan and Italian submarines and 
vessels in these* waters. In issuing these orders the 
lhii<<*d States addetl \et anotlier reason for its drastic 
departure from the cancuis of neutrality. It asserted the 
right to viiKli<‘atf* its traditional adherence to the principle 
(»f tin* freedom of tlie sea.- against piratical attacks in viola- 
tion of Int^Tiiational l>aw, and thus brought the actual 
ctimmencement of hostilities,^ prior to the (German declara- 
tmn of war. ^ hwe paralhdism with the entry of the 

United Slates into the First World War. 

However, it Wtis tlie asseition of the changed character 
of neutral <iuties which renders the attitude of the United 
States of iniportanec in the present consideiation of tlK* 
}iistor\ of rieuiralit\ . 'Hit' ecmcluding stages oi tlie luuitrality 
of tlie United Slati's uwealed the liinitation.s and the pre- 
cariousne^s of tlie institutiim of neutrality in any system of 
liiKTiiational Law Imsed on the eRective prohibition of war 
as an instrument i^f national jaihcy. In anv such syslmn, 
(juabtiod nt utialit \ w hi< h djs(riininat( s against the aggri ’’ 
folNnvs (dtluT from the express pro^isions v»f the huv (»r 
from the eventual realisation (»f the fact that the aggr ssor 
who has violated tlie fundamental law' of international 
society is a menace to all its members. But it is in the 
nature of such qualilied neutrality that it is short-lived as 
the result eithtT of the reaction of the aggricve<l aggress r, 
as in the r-ase of the (iermau declaration of war against the 
United Stati's on IVcembcr 11, UML^ or of the resohe of 

* la Stankun v. A or Yorl Aj/r /n- - For tho of which ssoc A.J , 

siirarijCf* {]1U2) 312 Mw*-**. 3,1 ^nH2|, Sop* * , j>. 1. la that 

360; 44 N K 2rl» <kS 7, the Snprt>nie Uct la ration the .uUhI StAten Mere 
,Ju(iicm] Oourt of MiiKMchwsctts held a. riHoti of * havinj' \iolat<)d in the 
that the actual host iht?^ H iK^t ween the moat Ha^rant manner and in ever- 
Unitcil States and Oerimui forces in increasin^measureaUruloHofnentral- 
the anliimn of lOtl Lom-tinitoil • war ’ itv in favour of the adreraanes of 
witbm the meaiunu of an insurance (terinuny/ 
policy. 
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moh neutml State's as arc in the position to act freely that 
nothing short of full Ix'lligereney can adequately seenn* the 
rule of law among nations and their eomnuai safety. 

Apart from the i^sue raised by the eHminatum of the 
right of wiir, the experierur o( the t\\o W'orld Wars has 
shown that that substantial aspect of the tradituaml law 
of neutrality which centres around t!ie neutral rights of 
commerce ai^d intercourse g(uioiall\ has hvronic ob^dete to 
a large extent. In tnodern uar iui ubuh »}ie inilitarj and 
economic aHj)ects of the national arc inextricably 

interwoven, the coiKvs.si(»ns vUmdi the l*f lligcient is in the 
position to inakt' to neutral cumnurce are \(*iy nairowly 
cireumscrilK'd. It is, as \ot, diftuult to visualise tlie natine 
of the principle whieh, in modern wai. niav b<‘ eapalik* of 
etfe4‘tuig a compromise Utwt'en tlu claims of ueutial lono 
merco and tluxse of the belh^'erent thdciiuinMl to appK the 
economic meiuiunxs which heiousith rsisseotud for erneremg 
victorious in the struggle in whieh his cM'-teiui' at siakt 


H 

NKrTRALlTX" AND 'TUK tiKNEHAI. THtAl V I uH rill. 

Ri:XT VriATloN Oi VV\H 

Bamiitirpn, pp Jits M '>7 Usifto'^ H (/M ^ ' f/ /^/1 u / i lnr« rfMf j n) 

I’nmplilft N«» J7s, iMj'i , >ina m Ah , lUriii, pj* /.I 
- Dml Ku»ta'e fVn v, 7 ru*h tp )!.'<»' . pj It 3J SS IH 

Strupp, Neutraii^atym^ lUjnf4nn«j, urvnj pp .ISJ 

lies J'ohtijr, La n^uJraUU ft la faur pp CJti HJI I ^ 

»ur la H l^^mlut\f>n In ttnii tn df nentfahU tnUT), pp 

Bon*hftrri m A J., 22 pp SJIX at'*! . J7 » pp, 2^0 

291^ HutiM'.ti, J2 (J92Si, pp 3H2a3S H\>W, i^d , pp 2»"»6 . 

i» Pror^Ajtna^ r/f th^ oj PnhUfM •*»/!»•., 0/ (UKira, 

pp, 3-11 ; n,vA «ti /Vu^rn Affntf* |A". K \ JuK W3K pp iV2H 
jft A J., 2.3 pp, 3c#3 *J7a, An<i iAtd , 2i pp r»as^)7a 

Bn^^rlv in B r.* *^*29, pp 2*M 210 \Vi< kt r^h^m m Fonvjn Affnir^i (K ^ > 
7 (1929). pp W137I m Annah of thf Am^nran Arnddfr'ff ff 

PolU%cal July 1929, pp. ^9 02 K</ger»j, tM , pp. />! H 

A «/.♦ 24 (1930), pp 700-770 Hit^'kwonh, >ij pp. tlTT tnr in 

Ha^n* RfjcunL 1932 Ono. pp, r>12 M7 kVnwsk »» J 7.. 20 (1932' 
pp. 787 789- J#*«wup, \M , pp, 789 793- WhitUm And (ionmorovniki in 
Hoffemi and Ptact (ed, hy Clarlc, 1932i, pp, 518 02il Mc»<>rt? m AJ-, 
26 {1933)» pp. 622-628 -Wnght, iW., 27 (1933), pp, 07-61, Aiiil in 
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yrnwiin^^i 1930, pp, 78 ei »eq, — Ooudf^it in of the 

American Aca4i^>ny of Political Scknu, 16 (1935), pp. 30*50- *Nuva, an 
citwl abov<^, p. 505 I filter Ijoil Aim'uitwn Pt^port^ 40 (1038), 

pp 87-121, 283 305 fejaa Elao Ihe literature referrwl to above, |§ 
and 2d2a* 

§ 292rr. lJnIik<‘ tin* Cliaitor of the United Nationn, the Ab«eno© 
(ieneral Treaty for th(' It^inmci.itirtn <*f War cymtains no 
provisions fc»r ih<^ enforoeni<*nt uf its principal obligation^ the 
This in< aris, inter alia, that, so far as its terms are concerned, 
the Tnsity has not directly affected llie law of neutrality 
It hits not imposfHl upon the signatories the obligation to 
abamlon nil or somc^ duties of neutrality to the disadvantage 
of the Stale l>reaking tiu* Tn'aty. It is controversial whetiier 
it has confeiT(‘d u]»on tluun the riglo to modifj the laws of 
neutrality in tlr»^ direct i(.n It is aigualile that war waged 
in vinUtion oT the Ireaty is nevc'rtlieless war conferring 
upon the guilt \ <ind inno< eat hclligercnts alike all the rights 
llowiiig from the aciejued law of war and neutrality, ^ and 
that the 'iuilty hellitaiem is entitled to that the 

other signatories of the Tieaty will, if the\ (icel to remain 
neutral, treat him in aceordame with the canons of im- 
jKirtialiiy. On the oth<*r hand, there is no doubt that by 
destroying tin* basis cjf the' tiaditiomil doctrine of neutrality 
as an attitude of aliMdute impart ialit\ , namely, tlie un- 
lestrieUal right of so\ereign States to go to v\ar, tlie Treir ’ 
has provided the starting-point for impca’tant changes in 
tiie law oi' neutrality. It is preferable that these changes 
should l)e effected by eomnam netion of Stales themselves, 
and not b\ jurists engaged in drawing logical consequences 
from the Treaty.'* There is room for the view that the 

* Si'fi above, § al. Tr<Mty.‘ The t^enebts fanush<Hi 'c 

* See above, ^ .V2j. the Treaty immunity from w&r 

* But MO Stiin*«on in Forch ' wagvni as an iiKstnunent tif national 
Afftnrs (iV.y.K 2, S|kvi« 1 SuppL, poliuv, m»t a gnarantet of oSaar* 

Xo. 1, p iv, vaneo of rnloN of Tnteniational I^aw, 

No authorination to disn'gard the inoludmj^ the rule# of neutrality. But 
dutH'# of neutral nnpartiiljr\ againat see Wnght m .1 ' 27 (1933), p, 59. 

tho State breaKing the Treaty ean When m 19U the itntish and Aracri- 
bo dedu<*e<l fnun the pa^iaajte in the can (lovemmonta requcntAxl Switzer- 
Preamble which Kya d that * any lantl to prohibit, ov limit, the transit 
si^jnatory Power which shall here- of {tooris between Italy ami (Sermany 
after seidc to promote its national they relied, among others, on the Pact 
interoAts by resort Uv war should be of Paris as implying the right and 
denied the beneiite f^lrni^l)ed by this obligation of qualiiii^ neutrality. See 
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degree and the extent of the violation of (he IVeaty and 
of the rosnlting danger to international Ma'iety at large uie 
relevant factors in a situation in whuh the parties have 
failed to make exprests provision for the (ogeut iinpli<‘a1ions 
of the Tit^atv Tina scvtns to have been th<' view Ihially 
adopted by the rnited, States in the Setond \V<»ild Wai * 

§ While no right to diM'iinnnat(‘ against the guilU 
b<dhgereiit in dwegaid of the aeot jd(‘cl iul<‘s of iieutrulitv 
ean be deduced from the teini'- of the 'Irtalv, it is arguable 
that sueh disenmination maj lie !’e^olted to in pursuanee 
of a meiksure of leprwals ruder the l(*gal regime estalilished 
by the Treaty, the outbreak ot war no longn an event 
oonoennng the bolligeients ouIn it'^ bearimr upon third 
States IS not limited t<» produeuig automatic ill\ a n latum 
of neu trail tv pun and si rn pit Kor as a lule the ontbn iL 
of viar will be due to a violition ot tin Tnatv on the put 
of at lea^t one helligt rent Tin ginltv Miet n rit bv huMk 
ing the Treaty, viokites tin lights of all oiler '-igiiatorus 
who by u<iy of reprisals m iv ehoos( to subject him to 
measures of disenmi nation, foi instance eitle i in jutuelv 
piohibitmg scune or all cxjaiits into ills tcintcuv o* imiel\ 


(khwf, !h r 7 Tfiwa *♦ * ft i 
Okdiri titi * tr I* i I nt I 

Ftulf in* 1 Os), r>r IV» 

i)l 

liuUtfral Iv > ♦* • » 

mofo counfn#^ Annouanng il» ti 
^»ljingru«H to p.^rt)upan‘ rutivtly >r 
bv in the td 

othow, m fiUtin* Agun«^f tbf 

Tiolntur {d the PaM v^oulU ri<a in 
itwlf give the uuprcs<< of UgAlil\ to 
any »nch attitude of div nmiiifttiou 
See Hjde tu AJ, (isis). pp 

267 26ti, and in horn^n \j}a\n 
{N,Y). 1929, p 622, Whitum uid 
(ionwuroartlii in liu^tdU and /Vo/f 
(I932h pp yUW) fn Mh\ 19)2 
the representative of ibp 
States of Arnenra at the Ilinanna 
ment (^mferenre made a dcelaiation 
to the efffd that the rnited State* 
would tie \^ilhng to give a« under, 
taking to refrain, in certain nrnim 
atanee*. from any action tending to 
defeat the (oHeetmw effort againat the 
aggreanor. The mtcU rtaking wa» r on 
dbtlonal upon the concluaton of % 


^ dw^rtnanunr Hiiviiaun nce fh>ni 
Is If p 4 >'» Hu Ml w 
fot* I'f iiHS h# 1 ♦ U'fl i'* llir»Hijj|^ h,chi 
up n tof I'm id» (Or 1 ‘ 

St »u pi J t s t M U ti ' 

Ur ft n M'" uf »Oii< III I 
I r itili iti n j } * L ) f '♦ M u I 

< ♦ » f t» t( f fi M triMoi' uf» Uit 
|w#, I H uhuli itmnufi 

in irnphitj Wnmn^f Ot fiMitfil 
f I 11/ pttilidjtv , M 0 » ir 
ifihirrtiM iti Is t t< llu VatiUHi 

«l \ I mo uid < i» 

cihOioik \Usi )k <»/inSi{ ul d«rf<t 
‘laiu Ot u U r ih< vioUtiuo iti thf tddi 
gatioii not n> reiwort to mif and 
qualdvd aiw ai tioo of the mm 
parfjcipanifi nc Iwing uiidirtakfn m 
thor chvrfutir <if luutraU itd, 
2H flOll). SuppI, p 7‘n |c) the 

vanoTi»i h^o^Utivi m nr raid \ tmait 
mentM Mjue lO'u alm^r, p 
in vhn h no m /Mint a te tak* n ot tin 
confmgMKs rlud om of the ImUi 
gerenta miu )h n aging the war lo 
vioUtiort of the ("aft 
* See al><ive* i; 292 iCo 
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by submitting passivoly to otherwise unlawful irw^sures on 
the part of the innocent belligerent. In view' of the gravity 
ot the offence* giving ri^e to tlw^ir application, there ought te> 
be no doubt that repriwils of this nature, however drastic, can 
be squared wdth the requirenir‘ut of proportionality which in 
International l-ijuv eonditioiis the legUiinaey of their use,^ 


III 


NKUTKATJTV AM) THE ( JIAKTEK OF THE 
rXlTKI) NATIONS 


§ It !nay hr UNrful. tor the Ix^lter undc-rstanding of NVutral- 
lli(' r|vu‘stion of neutrality under the diarter, to surve> 
biiejly the })o>ition of juuitrality under the ('‘ovemint of the 
L( agui* ('I ' In wars Ik tween Members of 

lAJigue whieli were not «omineneed in disregaid of the 
obligations (^f tla^ Covt'iiant the lelatioiis hetwirn the 
l)<'llig<‘renl ^ and other Members of tlie League were governed 
t>v the aeetqjtcd nih> of neutiality (exe<*pt as tnoflilied as 
the result of the (huieral treaty foi the Keiiuneiation of 
War^). A('(oniiiUily, it was inaeeurate to assume that the 
(Voeiiant had abolished neutrality. was it true that it 
bad not alfeUtd neutrality at all. The eorre<’t \iew’ W'as 
piobably tliat wlnh* in sojiu* eases, namely, where resort oi 
war was not eontrury to the ('ovenant. the latter had n< t 
altere<l the law' of iieutralit\, it had. without abolishing it, 
vitally afVe(*ted it in llmse eas(*s in whieh Memlvcrs of the 
J.(*aguo w'(‘re Ixmnd or authorised to appl\ sanetions under 
Artiele lb of the Covenant. 

\Vh<*n a Member of the Leagtie resorted to war in violation 
(»r its obligations undiT the (.\nenant. all other MemWrs of 
the League were entitled— but not lx)und — to treat such 


* Sw abov<», § itD. 

,* Sop oi\ the sulijoit I.<cax\K‘ Doe. 
A.MJ027.V., pp. Sa-SS; WriKht, ‘The 
Fiitun^ of Nt'Utrahlv’ {I ntcrnaiwvnf 
(\t»nhution, l*anvphlot No. IP28); 
Strupp, Xf^utfalmtiion, Befnrdumj, 
Knbn%lit^rhiicruny{\i\X\), pp. 34(>-aai . 
MiobatiifloH, La uf^ulruUlt fl la 
ties Xaimis (lOIKt) ; Uottie* Ksmi sttr 
la gsni^e ei r Multan de la de 


mulrahti (11137). pp. 307 ar>5; Whit ton 
m Ua^uf Hicunl, ly27 (u.) pp. 4711- 
0(17 ; Jt^sviup PnKtf dings, 

llKp, pp. 134* lAukrpacht, 
* Neutrality aiul (\»IK*t.'tivo Security.’ 
Ill PMica, mat). And mw the other 
works rofernsl to on p. of the 
pre\ io(Ls fsiilion. 


® Sop Indotv, § 2a2A. 
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action asj moating a state of wtit In^lwccn them and the 
roveiiant-hreaking State. Unless they did so they it‘inained 
neutral — ('VTii though, at the same time, they apfdied. as 
they were bound to do,^ the ei^onomie sanctions under 
Article It). Such measures would rK)r?naIly constitute an 
abandonment of the attitude of a)>solute impartiality «ud 
would, as such, have been a violation of m‘iitralit\. How- 
ever — and here there is revealed tlie im})ortant innovation 
introduced by the Covenant into the law of neutrality — the 
Covenant -breaking belligerent was deemed, by simung 
Covenant, to have ctm^enttd in a<!van('e to iniM-ur<‘s ()l‘ 
diserimination Ixdng ajiplied against Inm by those Members 
of the Leasrue who did not elect to flec'lan* war upi)n him - 
On the other hand, every Mcml>er of the Lfagne who 
complied with t!ic recommendation of the Council that la 
shouhl <x)ntribute inilit<vry, naval, or air force for the 
pur]K>se of protecting th<‘ <^)venant almo'^t of nc(‘es^ify la* 
*‘ame a Is lligen^nt.'^ With regard to Swit7t rlan<K in \U‘w ol 
h<*r pmmanent neutralisation ami in view of the undoubted 
inroads whi(h the ('ovenant ma<h* upon ibr institution 
neutrality, it wa^ Tie<‘essAry to provide, on the f>Masion ol 
her a^iminsion to tin; U^ague, that '-he ‘shall not In* toicul 
to partiripati in a militurj action or to jx unit the passage 
of forcism troops, (u the pieparation of military entr*rpn*-e‘« 
ujKui Jut territory.'^ 

* Sw‘ § r»2r, *unrr 

* The -itfr.i* r*#.nHi»k*ritH)n ti> b^r-* of Uif' t>i nr> inb'M iff 

thf- rirfht of pjW'WAyr, in m ’ itrula v * v^t Ur la thf' 

r>f Artu k lb ' to th« f'*ro s iff Am of Stfnt-t*rv on UUoUt 2.1, 1433 : // 
thfi McmtiiT-i of the lx h Jifo of f \nl 30o tol*? 

to prot/O < ov#^nai)fH 2IH 214) 

of tlie ix‘Agw**.' N* rmall) thui v^oulU * hor m* rn fkoulol ol 

hAv<' Wn vuh Artirk 2 xUo 2b2a 21*2^ oi th*' 

of (’onvrntnn So, V. Thn pn*vtonw 

('ombmation of ih** t^) rotnain ^ SV»* Ms*MsZ» fnun ttio 'I'Va<T»l 

neutral with *lMty to *4ppfy t^jurnil to rhi> A%w»lnhU of 

sanctions explairiM it>o ap(unar m Augu-t 4 UmMKnglHh ol. i, j|»lJ 1^^*^ 

roruiwtftrn'y bctwff^n the that in 2le , lUp^H^!. l/enir/* dr A’uixo 
thft coupMj of the ltab‘ Abv^rtiriun <hm hi dfs AViOoyja T 1021) . 

war Oroat flrttam who r^^msunr^i Hu)*«*r In MuAih Jm 
neutral, rcfogniAf-d th<* .kppInahilUy .Wo/«4 n {142M. pp. hS*l3H; 
of Hagiip <>*uv<»nt)on No. Xlfi. m 27 fi42e) pp. lAMiSO; 

nuiintaintng at the that ‘ Mow, it in ft t , 1023 1024. pp* , 

do not Cfm>*idpr that any Cntn^nant nnggrnhrnm in /,,oJi , 1 (UriT). pp* 

bmktng StaUi ha« any Uigal right u» 2h<i 273 ; Kntnt in A'«w» Torit f tnirr 




§ 292/1 The jx>hiti()n of neutrality under the Charter The Kffect 
iviijeinhkss in some ways that under the (.'oveiiant. While the 
(!liarU^r has atTeeted in a tleeisive way the ii^ht (ff the ihmi- 
hers of tins United Nations to remain neutral, it 1ms not 
Huhbtantially aholidicd Ibeir right to neutialily either in 
wars between MemlnTs of the Unite/l Nations or in wars 
l)et\veon non-M/unbers or bet\\'ee!i ileinbeis and non-Mem- 
bers. In prnuiple no Member id tlu' United Nations is 
(‘ntilled, at disi j<^tion, to Konain neutral in a war in 
wliieli tin* SeeuMts fouiuil lias iomul a particular Slate 
guilty of a ol tla* jieai*/* <u ot an act uf aggiessiiui and 

in whidi it Ikh (<»1Ic(I ujion tla* Mimlao ot the Uni^‘<i 
Natiiaif' conccincd iithei to dcilaie wai upon tliat Statt^ or 
to take military lutauj indistinguishable tiom war. This 
the <‘uinulafi\( < th i • » t Aitiel 2 (.I) <4 the t 'hartei (in whkh 
Mendiers undcitaki* to gi\e the Unitid X«itions every 
as, distance in an\ a(’ti(»n it tak(*s in aecordaiue with the 
Uhait(‘r) ; oi Artiilc 2r> (in which MciuIums iiuilntake to 
ai‘ei‘pt and to <‘oni]j!} with tlu' dedsious of die Security 
(Vamcil) ; and (»1 the pro\id(»ns of Chapter \dl of the 
diarter in the matter ot ‘ (‘nfoieeiiuiit action.' ^ Kiuvev^er, 
apart from tie- pn'cisc' ea'^e leimTed to above and whit li. in 
gemu'al, l(M\e- no righltoor loom for ncutialitw thcie must 
b<* envisaged dfuati<ms whiih eitlu‘r liMve for (loub< 

'fj/f/ Liiu Qumicrlif U dt’37), aii'i ti un) ro p, Ki2 That 

|j[) Si lunilloi HI S » •nisHkialinu ulU ta pn’< luiio 

pp tiatU In I'Us, lu' tin 'ni'inlu r^hip \ f S^Mt/i'rhrul m the 
jLi^thrr \ntli m>)i4t .MrmhfO uf tin* rnH«si NHtn*io althoinih j>innu*<l 
kSvot/orlanil at'nouiUMl lu r «*nt in the prcsi^nt (’hajiu-r the Htato- 
ehlipivtinn ti pirlKijuft' in ermniiiuf nn nt tint neutrality Ainl nieml>C'!>h!p 
Haiiotionfi : hoo Monjuitlniu in AJ, in tJie t mteU N itioio are incoin- 
22 I'p. Tms i(i2 , Kfpijler in patiWe t,ann«.t he aerepteU witlniut 

Z.n.H IS (llKtS). pp, r»u.'i ,>n"» See qualitkatnin See on till** 

for the nft'nial Snon Mtatemeut-s Inline in HA'., 2t (UUT), pp. S7-S9. 
ffjf. ni^S, p ris."* For a more S«h» also (»'u^iteiiheiin. V(iihihnnd, 

letaileil bihhogriu>hN H’e p. ‘>1 1 '>i the Oal^ uuJ thr 

pievioua #Hlition. nsrht \tHluihtitt and in 

, Avnmirc Naco tif Juttt i/Uomi/iofliit, 

' See above, r»26 VO/. Fvir that 2 ll'Uo)^ pp. 9.47 Uuher, 
reaKon It was eleurl) understood dur- (UUS) p]), 9 2S; Meuroii, .Yo/re 
ing rhe (Vmferenco at San Franei^eo nmlraitU dlUh); (ioriii^ /,« nfu(ra> 
and that uiideratanding w »s omhoiiied Jttf hdutuiua (UU7). And see Bon- 
in the ro|)ort of the relevant sub- jour, Im nrutrMv mtm (1940); 
comrritU'e, that a atatu'* of permanent Magemann, Ihe nfuen T^mkn^tn dfr 
neutrality is inoompatihlo with mem SfufnilM wad rfiV i>)ikrfrtrhHh*hi 
berahip in the United Natiom : see l^tellung der Sckwfn {VM). 
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or which arc clearly consistent with the continued neutrality 
of the Members of the United Nations. 

It i.^ convenient to discuss the- subject by irfercnoe t*) 
the following two contingcucics : (1) the first is that a war 
involving a Member of the United Natioiw (<ir, jwssibly. a 
non-McinU'r) has liocn* followed by the formal designation, 
mider Article 39 of the Charter,* of one State ns guilty of a 
breach of the peac-e or of an aet of aggrt'ssion and the 
adoption against it, by the S«'eurity (kiuncil, of (>oeivive 
measiures under Chapter V'll t»f the Charter , (2) the second 
is that a war involving a MemU'r of the I'nitod Nation.-^ 
(or. p«>ssibly, a non-Memlx'’ ) lia.s either not la>(>n f*>lloui‘d In 
such determination or that the lattci has not Ins-n loliowed 
bj appropriate action of the S<>(unty (Vtinuil undei 
Chapter vil 

§ 292e If the Se<-urity Coum il faced willi a wai involving 
a MciuIkt of the United Nation- (or, jMK(.ibly. a noti- 
Memlier). ha- (h'termined limt then* lias taken pi, ice a 
bleach of the {H-art* or an act of nggrts-ion. then. u.s hn- 
been w-en, it may proceed either by way of A»'tuic 41 
involving mcasnresof compiibion short of forc»>*oi In wav 
of Article 42 involving the u.se ot armi'd fttne Wi* nie 
concerned, in the pn'.senf Section, with the first of tln-c 
piissihilities With regard to il, the answir to the (juestion 
to what extent the Charter has afler ted the tight of Mcinls'rs 
of the United Nations to remain inutral must hugely depend 
uiKtn the meaning of the term ’ neutrality ’ i'he answer will 
lie difTetvnI if that fcim is undcistinul to nicHii abstolulc 
im|iartiality and the aliwnie of any ilisrriiiun.tfion of any 
kind again.st either Iwlligerent <vr if so-called qualith'd 
neutrality is comsidcred ailmlssible. 11 the latter is tlit case 
— and this pnibably mpresenls the imslern development 
resulting from ‘■he abolition or renunciation of the ablolute 
right of war— then MemU*rs of the United Nations eoiftiniu* 
to remain ncufral (or. at least, non-lielligeieiit) in all in 
which the Security Council has eonfined the participation of 
ail or some Members in the enforeemeiit action to measures 


• 8 m ihm*, 1 62#, 


• 8m ftboTf, j Mfa. 


* Hm tboM, { 62/4. 



§292/] NKlTTHi\IJTYAKDOHAI{TElU>FrNlTEDNATIOXS 649 

not amountiiig to war. This may take place normally 
under Arti(*le 41 and, in some ca^es, under Article 42,^ The 
aj 5 pnref(Sor against whom hueli mea^^ures of enforcement or 
dist‘rirnination, not amounting to war, an* taken is bound 
not to (^onhi<ler th(*m ns a(‘fs of war -although it must 
remain a nuUter of inH‘ertainty whe^lier after having eom- 
mitted himselt to the original major illegality calling for 
saiU'tions agaiiiM him, he Mill abide by other obligations of 
flu‘ Chartm-. Sindi doubts are particularly appropriate in 
cases in M'hieh the aggressor is not a JImnhT of the Unite,d 
Nations and is not subject to (>l>Iig.Uioii,s under the Charter ^ 

However, uhen no war (‘nsucs hdlowing upon the adoption 
ol nu^asures of di!><*rimination and jiressure not amounting 
to Miir, the status of neutrality eontinut^'. Probably it is 
pioper speak in su( h eas< - of qualified nentiality or of 
mm-belligereney, <‘'^]M‘eialIy if other Members of the Tnited 
Nations, as (he result of (oinpliance with a (all from the 
SiM urily il, have b(‘eome Ixlligerents. *Vs a matter of 
])rineiplc it may not be fitting in such ease to refer to 
neutrality pure and simple for th(» additional reason that in 
con.se^juenee of Article 2 of the Charter the non-lxdligerent 
MemK‘r.s of the rniti'd Nations are iimler a gtmeral duty to 
as'^ist the Pnited Nathms and withhold assistanee from the 
aggressor. Tlius, lor iiiMance, it is not (‘ortai’^ whether tb. ^ 
are still entitled to admit the uarships of tlie aggn^ssor t 
tlu'ir ports on a footing ol eijuality Avith those ot his opponent. 

In any I'ase it is jin^bahle that tlie\ have the right to dis- 
iriininate against him in that particular sphen‘. Unless the 
guilty Ixdligerent det idcs t(» treat such acts of disorimiiiation 
as an occasion for declaring nar, they eontinue in their 
mmtral* -or quasi -mnitral- status. 

§ 202/. It is only if, in afcordani'e w ith Article 42 of the 
CliaHer, the Sec’urity Coumal orders Memln'rs of the United ity an4 
Nations to declare M'ar upon the aggn^ssor or take armed 
action intended as Mar that they may coti, \md to have 
lost their right to continued neutrality, and it is only in so 
far as they have iti fact taken the action required of them 
that they must lie considered to have ceased altogether to 

1 alwvc, § 52A. * »S<m> below, § 2t)2i. 
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ON NEUTRALITY IN OENERAL [§29% 

be neutral. In ho far as the eoneluding }ms«^o ef Article 42 
Infers to ‘ tteinon^trationH, hlocka<le, and other oprationn 
by air» i>r land forc'cs ’ of a limited eharaeti^r and not 
intended to bring about a geneial >tate ot liOhtilititNM, such 
action need lu^t necexsarily 1 h' regarded as umountirjg to I'uli 
Udiigeroney — tliough. omv inoiw it i> lmrdl\ consistent with 
any traditional eoin option ot nentiality.^ 

§ I' will !x' noted that a<'('ordiiig to Artieie 4H oi 
the Charter the netion requiivd b\ the .St‘ennt\ Coninil iinu 
have to bo carried out cither b\ all Members oi tlu^ Tnited 
Xaliouisor by some ot them. 'rhi> im^ans that while theai fion 
iTquimi o{ >omo ot them mav he incimsisttml with their 
rHintiniied neutral statU'* ihi^ nc<‘d not nec(‘sMnt\ Iw* tln' 
tuse witlucg;udtothe<»thcrs. 'Phe result would he that while 
some Mernliers would \)o at war with the agj/r<'sMjj Stale 
others would \}0 at pea4‘<‘ with it oi at least in a state ot 
mm-lxdliiieieney in relation to it. The ensuing situation ma\ 
vscem un&Hti.sta(‘tory, but no otluT 'solution a[ijHais to bt' 
{XHsible under the Clmrier, For tha' Chaiter dots not !a\ 
(town -as it may w^idl have done that tin d» leimiuHlion 
of a State an an acgi'^’ssor .shall autom.UiealU Im* followeti 
by a gemwal war against it or some similai ndation ot (om 
preherijjive hostilitW and eenend n‘*sation »d intMM>ursi 
HoweveCj as aln-ady i^tnted in the pH'ualmg SiMiiom such 
exemption from the obligations of Artuli v n and 4ti leav(s 
intact the m(>ri' genend obligatifui umltT Aitele g, o\ 
HS!4iHtanee to the United X-miou*- ami abstention from 
astsifitan(t» to the aggressor. 

§ 292/o In the en.se of the S(‘emity ('ouneil being nnabh*, 
lieeauMM)f the abseiw oftiu‘ leqinn’d majo!it \ , t<i (i<*termme 
that one of tlic mdligerenfs is guilt v <>1 n breach ol the jifaee 


' Til© auewtkm m\m U* .oit' 

«wl©iwl wh©th©r ©v©n if tht* N-oiniy 
e^uninl haa ortltwl Ui© uit** f<>ro- 
luifl if, M a n^uit. itki 

pla<-© on a iarj?© wat© aKAiniit a Staut, 
Mich hoAtilitb^M ou^ht to )i© 
a( leaat on th© |)!Mt nf thr riattvl 
Katicm^. a« a war m tti© ao^*pt<<l 
mm of the wonU Ttwir© m room trjr 
tli©i vienjr that rompukiv© aclifiii uDd^-r 


thr (’hArl**f i^hcn t'> 

\i^ ef fiffc© «>n a lATkn mnl© nut 
Ut rtiNitniUfnl e> ft ul -ifar in 
tl,© fi«difi'«jui ftriin*» uf licit tf-rm. 
sS<<. § hi f.ci rnl©« of w4rfar© 

»n ftii >Anf,) If that w then 

thft (fitf'EniKi fff icntrahry under th© 
ehartfr rreiy, fur thal (uMiImtwI tra^ 
ft^m. lywmTic a fltflcr©iit cnnipl©\ier>. 
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or of aggrt^ftHion, «<> inunediato obligations under the Charter 
would seem 1o arise. However, the failure of the Security 
fbuneil to arri\e at a de^ei'iion doen not necessarily relieve 
the MenilM'rH of tlie (’^niU‘d Xalions of all initiative or 
responsibility in 1 he matter. "I’hen* i.s nothing iit the Charter 
which obliges them to maintain an ot full neutrality 

in su(‘h ea.^t'S. In tlie first instane(^ pro\ided that theiv has 
been a t*ast‘ of arm(‘d attack, the^ may in tlie (*xeroi«€ of 
the right <j 1 eolleetive defence unrlcr Article 51 of the 
(‘barter take such action as they deem tit, including — apart 
from the liglit to go t(j \\ar - the <lcnial of tlif* ordinary 
bemdits of m iitralit\ and int'aMncs ot limination agabi«?t 
the aggn^sMir, \b»n oxer, apai t bom rec'onrse io self-defence*, 
when u>nlionte»i uitli wliat he In lieves to U' a ease of 
unlaw iul n*i*oin se to u ar on 1 lie }»ai t of mu* of tiu* Ijeliiixenmts, 
any Mendw*i ol ihe Tmted XiOions x\ho is also a party to 
the (b'ncial 'Treat \ Ini ilie Kenuneiation of W'ar may. with- 
out goimj. to wai. de( ide to nminate a<iainst the truiltv 
bel)ig<r(nl m wLuh (‘use lilt's ,ittitude i*- one ot qualilied 
neuliabtx ^ 

'Tht* <a)ntiiig<uu'\ mu.>t also lie e!ivLsag(*d tluxt although the 
i'se(’urit V ('numil lia^ di'lermined that a State has been guilty 
of a brea(‘li of tin* |h <iiu* or of an act of aggression, it mf^y 
be unable to r(*acli dci'iMon.s to the luifoi cement aerh * 
to be tak(»n. It would s<em that in such eases there is n» 
legal obligation upon the Members to relinquish their 


* It m Hi ip.n eniiit \Oirfhii 

m su< h t'JiAH's th< of (li-^i.unun.i 

t<»ry ui'thiii fin'Jip.-' «Ko unvlir Uh 
('liatttT itM'H ircin 

o**ii«ral TnMt\ for ibt' lunmnn 
tion of Wnr. A pr«'Mo»« ilotiTmini- 
tioii 4)11 tin' p'lit 4)f tin .V(unl 
(XmiKil. ot the ta(f ot ftijtfn'fi.sioii .•- 
only <1 04)n<lition for tl\e n^o of tlu* 
fivii/ U) or cIisiTiinin ito 'iKaiunt 

thi' it oiUcd upon A 

t 4 ) ( 11*44 0111111(110 amiiunt him iIoor not 
prohably. upon jircviouH tlr 

tcrmumtion by the N'( Ktitv Coimoil. 
Tin? probh'Xu illusUHteH a fumlttniontal 
Jlaw in the (JbaiU'r. namely, the 
powibihty of A »tat 4 ‘ of war fUinUng 
Wween it« Menibots without the 


I uitid NiOous logiilh in a 

jio'.jtmu to Aiitcrinim* wliir'li 18 the 
pcl^t^ Vbo It Milting; (iiflicult\ 
aKi) bninrs into icluf the aubhtantial 
inia&uio of iitihciAlity v>f this a.sjHtv 
ol rio OharKr. Fi'r li. ounfrontf‘d 
>\ith unlavifiil iTsort tA> toroe by a 
small Mate, the iH’nnaiient ir^^mbera 
til the S(*t unt \ <Xnin* il art* unamnuais. 
tbeir own pu j>ondcr.uit power w^ill as 
.1 rub» pro\(' -tiilVi *nt to curb aggres- 
sion, and the tpu’^t^jin t>f the neutiality 
of others would U^tonie of UmiUid 
Higniticmioe. If they are iii't unom- 
uiou», the right of ueutralily will 
n'mnin intact* - without AfTccUng the 
right to Uke dborimmatory action 
Ag&inat the aggresaor. 
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neutrality or to dlsorinunatc against tho aggressor—though 
probably, \indor the principloa stated above, they aequire 
the right, while maintaining their formal status of neutrality, 
to resort to diseriniinat<»ry action against the aggit^asor. 
This is so in parti(‘ular in (‘ases in \vhi(‘h the inabilit}* of the 
Security Coiineil to take a decision, eitli(‘j‘ on the iiuestion 
of aggi'c^sion or on the means to suppress it, is followed by a 
recommendation of the (Jeneral A'^semhly gi\ing expn^ssion 
to the general sense c»f the United Nations on the ^ul)jeetA 
§ The Charter authorises the Si'eui’ity Council to 
determine a breach of the {X'aoe or an art of aggn‘ssi(»n 
irrespective of whether it has lK*en eonimitt(‘d by a MemlxM* 
of the United Nations or m)t. 1‘hiis the Secujitv Council 
determined in January 1051 that the Chinese (JovernimMit in 
Peking had Iven guilty of aggression. Equally, the (liartei 
confers upon the St'eurity f‘oun<‘il the right to take* net ion 
aubsequeiU to such finding against both 5h miu r and non- 
MeinlK^r States. It wmild apjM'ur accordinglv tiiat. ni many 
respects, what has hetui said above with regard to mudiality 
in Well'S betwwn Mtunlxu’s of the Unit(‘d Nations ap])lirs 
also to ivars bet ween a Meml^er and a mm-McmlMU’ (u* 1 A wet*n 
non-Members. The (’harter, in Artiele 2 (D) im]»i»s(‘s upon 
the United Nations 'the obligatum to ('n.^ure that non 
Memlvrs in accordance with its piinci|)les so lar as may 
1 h‘ necessary for the maintenance i>f international |H‘aee anrl 
security, Non-Memlx*rs are not hound hy this pmiisioti 
and they may choose to leact ac<M>rdingIy. lUit the tact 
makes no diifc'rem'e to tin* obligations ol tlu^ Mem)K‘rs of 
the United Nations in all cases in which the S<H‘uiity (\juneil 
has taken aftirmativc' action imdi’r Artir les 5!), 41 ami 42,^ 


IV 

chahactkristich of neutrality 

Grotiud, ni, c. 17, § 3~“Byijkf»r8hwk, QunfiMione^ Jnru i, i. p. \} Ynttd. 
di, §5103*104 -Hall, §§40*20 Lawrpntr, §222 UWUkt\ li. pp, 10t»- 
m -PhjUimore, ui, §§ 130 137- -HcrNh#‘y, No 447 HtdJcck, n. pp. 161 

‘ Sisk^ alK)vts, i n. {in fin*), <»rxariirtatu)n and noutrahty Lallve in 
* See generally on mtcrmitioiml /t ) ., 21 (HOT), pp. 72 HO' 
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l«2^Taylor, §014 Moor^ vii. §| 1287-1201 -Walker, § Oi—HoHand. 
iMium, pp. 401. 4 W VVht'atori, § 412 BluntHclili, S§ 742-744— 

Hefltor, { 144 -llackuorth, mk pp. Vii liHl (iaroi«, § 87 § 00— 

riimanti, § UK)- -FAUP^^llll^ §« I i41, 1442 l>*^j*pagnot, No, 0H0-~Rivier, li. 
pp. IJ08-370 Vradicr Fmlt rt'% \m Nos, 3222-3221, 3232-3233 Nys, iii 
pp. 547.&r)0'- < alvo, iv. §§ 2401 2U»3 ni. Nob. 1530-1641, and CodA, 

Nob. 1701-1708 -MarOMiB, n. ^ 120 UiipuiB, No .310 Morignhaf', ui\ 
pp. 400-500 Piilet, pp. 273 275 PP 33(v351 - Perels, 

§ 38 Tphta, pp, U)7 172 kUiMi, i, §§ 1-1 Hauttffmlli*, i. pp. 195-200 — 

Uesflner, pp. 22-23 Holm, 031-031. 052-955 ( nir haga, §§ 1153-1173-- 
(iumma, pp. 351-3()1 Halladoa* Pallitn, pp. 3S0 108 Kunz. pp. 212-224 
§§ 371-372, 3vS5'302, 39h-309 Wijnvcld, pp. 14-38 SVhopffT, 

Le privript pindiqu*' (/• l\ m uiraUt^fi Af/n cmlutinn Vhtutoirf d* la guerre 
(iHiU) IjfHvliuU m /./ , 27 (1018), pp 40-121 HammarKkjoM in Ihbl. 

1 it>er., ill. (1024) pp. .m 87. 

§ 2!l3. SiK'li Stuto a-, da not tako part in a war Ix'tMWii roncep- 
otlicr Stall's ari' nouf raKd The term ' neutralitv ’ is derived 'I"" 

m ^ C*11* 

from the *»• r ' Xoutr.ility rmiy lx* (lefiiu-d as the trality. 

attnmle of impariiality adopterl by third StatCvS towards 
and Hco<jniM‘d by belhirenaits, such attitude 
creatuifi liglits and duties lietueen the impartial States and 
tiu’ belli^(‘n‘Uts. Whethei or not a third State will adopt an 
atlihide of impartiality at the outbreak of war is not a 
rnattir f(w International Law but f(»r int< rnational polities. 
TliiJefore, unless a pr(‘\ious treaty stipulates it exprcs.'?ly, 
im duty (*xi.st< for a Slate, aceordiu)^ to Inteniatioiia! l..aw, 
to remain lurntral wluu war bnaiks out. Every sovereie»’ 

State, as an ind(‘|KMul('nt member of tlie Family of Nations, 
i.s master of its own res»»lulions, and the queMion of re- 
maining neutral or not at the outbnnik of war is, in the 
ahsem*e of u treaty .stipulating otherwise one of policy and 
not of !av\.^ However, all Statts wlu(‘h do not t\\pre,ssly 

' (iiittmw (ill, r. 17? oftllH them \\{\ {\); l\oh}\, l>u droU ala nntirMif 

vu'iht tn tfilu I }Wnkor-<inftk (i. c. 10, oa tiu dr>nt dt rfAtcr ntvtre^ ei (hotiuA 

non hhHfJS qui Ht>uirtv\im puritum eufd, tt Vtiittl, Hullefin do la clawte dt*> 

lutroB lie rAcadcmio ^‘ya^e, 1920. 

* It fihtmld, hovovrr. Iw iioti-d pp I8l-4(f4; Uonmer (n. p. 127) and 

thn<, *jjde b\ Buic with the revival Weailake (ii. p. 191) utgwl the same 

(or attempts %i nnival) of the ooii- Ih4oto the Fir^t \ rid War; and 

ceptidii (»f hfdlum uatum (tro above. Holm. §§931 lU3. A tabbography on 

p. 221. n. l),thtMlutv of this point and a discuBnion will K* 

to intermix tho rcjnrSonUUivcB lonmi in tbinier, lh>'<lopnienh^ pp. 
of the legal con'icionec* t»f the world ’ Sl3 sis. And see the liferainrc rt'- 

in oases was once more Btn^ssfvl forred to alxoe, §§ 292n and 292<', on 

by m.'inv writ 4 >rs after the First World nculrah!,v in nd ition to the Oovenant 

Har; sise, for insUnce, FaucluUe, No. of the Uvigne and the (leueral 'rrenty 
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declare the contrary by word or action arc supposed to be 
neutral, and the rights and duties arishig from neutrality 
come into existence, and remain, in existence, thnnigli the 
mere fact of a State taking up an attitude of imiMirtiality, 
and not being drawn into the war by the l)elligerenta. A 
special assertion of intention to remain neutral is not 
therefore, legally necessary on the part of neutral States, 
although they often expressly and forinally pnadaim* their 
neutrality. 

§ 294. Since neutrality i-s an attitude of impartiality, it 
excludes such assistance and succour to one of the belli- 
gerents as is dctiimental to the other, and, further, such 
injuries to the one as benetit thi' other. Hut it retpiires. on 
the other han<l, active inetwiires from neutral Stat<‘s For 
neutrals must prevent bi-Uigerents from m.iking us<' of their 
neutral territories, and of their resourrCH. for milit,iry and 
naval purposes during the war. 'rius applies not only to 
actual fighting on neutral territoiii's, but also to the trans 
port of troops, war material, and provisions for the troops, 
the fitting out of men-of-war and privateer-s. the establish- 
ment of Prize Courts, and the like. Further, neiitn.la must, 
by all means falling short of becoming involved in ho-stiliiies 
or of abandoning their attitude of imjiariiaiily, pn'venl 
each belligerent from interfering with their iegitimatc 
intercourse with the other In'lligerent through eomnn rce and 
the like, becauw' a belligerent cannot be exp'eti'd passively 
to suffer vital damage n suiting to h)m.self from the violation 
by his enemy of a lule, which, w hile it ojx rates directly in 
favour of neutrals, indirectly ofs'rales in his favour as well 


tor the Honurtciation of \\ Ar. St*** aLnn 
abovfi. § WS, «r« to nputrahty m 
relation to yioktioi,^ of rules of war 
fare by be lligcrente 

' See Mow, J At the he 
gmmng of the war with (Jermany m 
1939. a ntimlier of Meitik-fn of the 
League informed the Ser rctarv- 
(ieneral of the I^eague of their m- 
tention to romain neutral : Oj^ J., 
1939, pp. 3H9-394. Italy rffiairtfd 
from iPHiiing a deeJaration of neutral 
iiy and announced an altitude of 


m»n U lli^f n fji \ ' a'* djHtiiigtUbltt'i 
frotrt rM‘urrAljt\ Ii v\a*4 not tjumifd 
♦ bill that dmtiKtjfiti had mui 
HHpienir< tr* i-fvhras th»' attitllliiie of 
fiondw Ihgcierw \ pnmiptf^l the 
(fOvernineut oi in orgin** t4* ejipM'’** 
•iviniuthy with the onwe <rf oiw 
i'clligert nt -inif, It aH>iurtied 
plexKm of uFifriemllv rather tli'iii 
illegal ‘ f>nthn t m relation to tho <»lUr 
U*|ow, § 2*U As t*' 
tlte obligJitKirus nrntrahty liv the 
ca4^ of U(idfa)ar*^l wara al>ovi*, 



655 
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The required attitude of impartiality is not incompatible 
with sympathy with one belligerent, and disapproval of the 
other, so lojig as these f(>olings do not find expression in 
atitions violating impartiality. Thus, not only public 
opinion * and the press of a neutral State, i»ut also its Govern- 
ment,* may show their s\Tnpalhy to one party or another 
without thereby violating neutrality. Moreover, acts of 
humanity on tin* part of neutrals and their subjects, .such as 
the seniling to military hospital.s of doelors. medicine, pro- 
visions. dres.sing material, and the like, ami the sending of 
elotln‘s and money to prisoners of war. can never l)e con- 
strued as acts of partiality . even if t Iick' comforts are provuh'd 
for the woiiud(“d and the ]iriboner.s of one belligerent onl_\. 

Again, the necessary attitude of imjiartiality due to the 
fact that neutrals have nothing to do with quarrels between 
the belligerents, does not compel them to remain inactive 
when a belligerent in carrying on hostilities violates the 
rules of International Law. On the contrary, as has been 
jiointed out above,* neutrals have then a rujbt to intervene, 
although as the law stands at present— they have no 
duty to do so. 

^ 295. Sinei* neutrality is an attitude during a state of NVu- 
war only, it calls into exi,s(eme .sisvial riglit.s and duties 
which do not generally obtain. They come into existenc, reating 
lliroiigli the outbreak of war having la'cn notified, or having ,^ „§*“** 
otherwise * unmistakably become known to tuird States Duiie*. 
who take up an attitude of impartiality, and are not dragged 
into the war by the belligerents ; they e.\pire ipso ftKto 
with the termination of the war, or with the outiireak of 
war b('tvre('n neutrals and a lioiligcront. 

ilights and duties derived from neutrality do not exist 
Ix'forc' the outbreak of war. however imminent it may lie. 

Even a so-called neutralised State, like 8witz('rland. bivs 
iluring time of peace no duties eomiwted with neutrality, 
although as a neutralised State it lia.s even cn certain 

’ 8ec Hyde, ii. § S74. • Vot. i. § 135 (4); toI. ii. 

’.See, iiowever, ('effekon in Hal- §241$. 

Istndorff, It. p. 666. who wwerte the 

contrufy. And eee fthovn, p. 664. * See Artiolo 2 of Hngue Oonven- 

n. 1, M to uon-tielligeronoy. Uon J|I. 
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duties. These duties are not duties connected with neu- 
trality, but duties imposed upon the neutralised State as a 
condition of its neutralisation. They include restrictions 
for the purpovsc of safeguarding the neutralised State from 
being drawn into war.^ 

§ 296. International l^aw is primarily a law between 
States. For this reason the rights and duties of neutrality 
are principally those of neutral States as such. In the first 
instance, neutral Stales are bound by certain rluties of 
abvStention, t\(j, in res{X'Ct of s\i]>ply of loans and munitions 
to l>eliigerents, which they are not bound to (^xaet from 
thf3ir nationals. Secondly, neutral States are under a 
duty to prevent tluur territ(»ry from lK*eoming a theatre 
of W’ar as the result of passage of foreign troops or aircraft 
or of prolonged staj" of belligerent inen-of-war in their 
territorial waters,^ Thirdly, they are bound to control 
the activities of their nationals insofar as tlH‘.se may 
to transform neutral territory into a basis of war o{)era* 
tions or preparations.* At the same time, International 
IjAW renders unlawful certain activities of nationals of 
neutral States, like (carriage of contraband or bn^aeh of 
blockade, without, however, imptKsiug ufam these States the 
duty to prevent or to penalise such acts. These are j)iinisbed 
by the l)elligerent against wiioni they are directed.^ 


* See Above, vol. i. § 9b, and vol, ii. 
§292tf. 

^ See below, 340, 3ol. 

^ See below, §§ 320 fi 

* See Wlow. §4 320 sfq. 

* It 18 controversial whether the 
oi>bgation8 in queetiou are itnpo^cHl 
upon individual by International 
Jjnw or by the Munuipal Uw of 
thejr own State or of the Ixiligerent. 
Those who deny that International 
IjAW can be binding ap<jn iridividtiak 
inaiet on the second alternative. For 
an emphatic expreseion of this view 
«ec J 296 of the pre^^oua editions of 
this volume. But see below, 5 39H (n.) 
for a survey of authorities favouring 
the opinion that the (carriage of con- 
traband is contrary to International 
Ijavr. See also Weatlahe, Ckapter/i^ 
p, L for a similar view as to broach 
of blockade. Note also the repeated 


a«a(*riioa of British Bn/c (’oiirtri in- 
Hihting tliftt they lulmnuHter Inter- 
national Law (str helow', § 43 1). 
Article U> of Hague f’onvention N'> 
V. dewignaies the nationaln of a State 
whit h H n»>t taking part in » war os 
neutrals. Again, belligehuits occupy- 
ing enemy territory frequently e.ruu[>el 
enemy individuals who aru not 
raerol>er!i! of the armed forces of the 
enemy to take a No-ealled <»f 
neutrality. See Rolin, § 9fV4. irlide 
15 of the Haliann Convention on 
MutitiniP Neutrality of I92i (sec 
aU>ve, §08) provides that "^f the 
acU of assistance corning fro6i the 
neutral States, and the. acts <4 
merce on the part of individiialf onlv 
the llret are contrary to neutiility.’ 
It is probably true to say that the 
law of neutrality, far from being 
governefi by the rigid principle that 
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§ 296a. The well-establwhed distinction between the ubli- State 
gntions of the neutral State and thost', of its nationals has‘'""‘™' 
been exposed to considerable strain as the result of thePrivau- 
extension of th<‘ governmental economie activities of 
States, as well as in coasequeiice of the rise of communist andi-iiw of 
totalitarian rciginu^s in which production and trade 
nationalised or uhero the State, without itself undertaking 
r»*spoiisibilities of this nature, exercises otherwise full control 
over the activities ol its nationals. Where production or 
trad<‘. or both, are nationalised either generally or in part 
(as, tor instaiue, where the State takes over the manufacture 
of arms and inunitionsj, it would api>f‘ar that as long as 
dinnit State nianagrineiit of eeoiiuimc activities has ^lOt 
l)ecome a moo' proinnieiit feature of the practice of States 
than it is at prescnit, and so long as Internatumal Law on the 
matter has noi, in iamsequeiiee, been altered, countries 
(mibarking upon acti\ities of an (‘('onoinic character must 
abide by tlu* existing rules of International Law which 
prohibit a ivaitral State to supply eertuni gocxls or to grant 
loans to either belligerent. Vessels (other than men-oLwar) 
and cargoes of such States are subject to the ordinary 
incidents of the i.ns o{ blockade and contraband and of other 


belbgenmt riglits, 'This is so for th(‘ nason that it is im- 
possil)le to maintain one s(‘i of rules for ooiintri(*s organised 
on the basis of private enterprM* and another for oountrits 
where th(‘ prodnetion of and trade in certain irticles is in 


Nlat<f«oiilyan-»^u*ijci t I'f tiil<TuatitmaI 
l*AW, Hhox«» that imlnniuwlN m,iN 
air<H't!\ bound bv rnlos 

the pratOial ponit of vievi 
it JH of little iMiponamo whether the 
oblipationtt of iwutral eoudu* t are 
»‘onniderpd to l»ind individuidu 1 »,\ 
virtue of a rule of InlernatuHial Law 
or of their own Municipal l^w. The 
accurate view is probably that ni 
many caai*H they are knind by Imth. 
In prociaiimtioiiH of neutrality aU' 
noimcinp: the prohibit iouh and penal- 
ties of Municipal Iaw, uationalft of 
neutral States are enjoined to refrain 
fnim certain activities by virtue Inith 
of Municipal I#aw and the I^aw of 
Nations. See, e.jr., the British }^ro- 
clamationa of Neutrality in the 
American Civil War in IS 61 , If.f .iV.P., 

VOL. 11, 


r>l, p. hw . in the Frv\nco-Pruat 'an 
War in 1870. }hui., SO. p. 4:17 ; and 
in the NjuniJ<b Aiuenoan War m IsthS, 
f6id., '.Ml. p. :U4 all of w huh enjvuned 
British frubjects ‘ to obpcrve a strict 
nciiimht\ ’ and ' to abstain from 
Moitttin^ or contravoiunj^ either the 
laws and 6tature^ of the realm ui 
this Ududf, or the law of nations in 
ndation tluTeto.' The pr'x lau^aiions 
of numerous other < ountnea are 
couched ill similar terms. See, e.j., 
the ITuleil Vrotlaination of 

Neutrality of N-ju ulwr h, 1930, 
warning eituens ‘ of the general tenor 
of the laws and (reatica of the riiited 
States in this behalf, and of the law^ 
of nations ' : /al^rnulioftaf Conrtfui- 
fitiu. No. 35:1 (1939), p, 46ti, 

T 
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the hands of the State. Should at any future time the latter 
jwactice become general, the existing rule prohibiting the 
State to do things islneh it w bound to preient its nationals 
from doing aould be ripe either lor abolition oi, possibly, 
for a modification in the dm'ction of piumxtliiig a State thus 
situated to set up speti.d oiganisatioiis of a pin ate lau 
chaiactci for the puipOhC ot li.iduig with the belligerent 
subjeit to he relinquishment, in risput ol sin h goods* of 
the immimitM ^ otherwisi tnjojed b\ tlu oiguis and the 
vessel'' ot a S^ate ^ 

Fiom the cast' of attud go\tiiim< iital i(s[M)nsi}iili(\ lor 
the prodiKtion ot aiul ti idt in eeitain artults tin rt must be 
distmguisht'd thit oi gn\< nont nial tontiol ovtr (xpoits 
by the system oi licensing and the like ^ 'llii inet that the 
Goiernraont jxiniits expoit which it could |)i(\»*nt h\ 
means of withholding the licence dots not make it a j)ait> 
to the transaction Its u'sponsibihti is t ugaged onlv when 
in thus acting it disuiminates iatwetn tin opposing bt Ih 


^ It 18 olear that a fetate tamiot 
blow hot and \ old at tho muil tinip 
by iiiNiatini^ on the prnaU law 
charatUr of ftorao of its 
and rlaiming thf immunitus ap 
pertaining to the orgat8 of fht 
When in Ortober 

proteatod against urtim iiKaRurrs of 
the Britwh Lo^emiut nt ni the oiattf r 
of contraband tndscir h shf* fb rl ired 
that her mrr hint ^fswtls werf ^inx» 
propertj ard for this rfason not 
8ub)e>ct to the ordinary n 7 ia‘'*ijre« if 
compnJaion apphetl to pru au 1\ ow nc d 
merchant v(sh«]h o'^this i ip ‘itp 
ifartard Rf^enrrh pp 2^7 

244 In iffneral whilr Ibitnn ut i 
American CoiirtH have hhown no rli^ 
posiUon to deny in time of ptare 
junadictional immunity s to State 
Tiesaelfl engaged m conira^rte bpp 
above, vol i §4‘ila thw attitude 
18 not contluaivo in relatKin to Stat<f 
owned «hi™ in the nr? ter of <ontra 
band and blocka^le Sec, to th< »anie 
effect, /{an ard RfAtarrh (19io\ pp 
217 222 And see above, p OR'i, an 
to the Declaration of Pans But 
Fnedmann in BY , 10 (1018) pp 
130437, who argme m favour of the 
abolition of tlie existing rule on the 


gionnd that it is ini jiiit ibic to ptnal 
isi a SUit# U<ause if ith KOnomn 
I V prohibiting,, it from engnjkii „ 
in ti^dc f n f ) tht »mn mfii*' * f rh i 
Mms 1ft Hn^u^r in that this <ii 
ad\aurfi^i H '♦light ind ♦ \i.t ptnnal 
whtn I nipand ntlur w th what tht 
States in cpicMtiin i oi to be th* 

ntnnala i\antag«'N< faSi itt rnai Agiii 
c<oni!u\ i Mtb thf fnt that tin 
at ditn 11 of tbi » Mating rulf uoidi 

n‘<titutc a furnfariK ntd in 

til* txiMing law of iieuti ili^\ ^t i 
tiint •%h*n war/an i« b* Mining in 
frtaMngh inrihaiM‘*td to |KrTiiil a 
rnitril State sin h t*> «uppl) the 
helli/irinta whnh oficn may, in 
pnutiK inran • no bclligrnnt onh 
with %net maMfs of ainiH munition*! 
and impbt) rnts of war might aioount 
to rcndfring it* mutralit\ purndv 
nominal 

* During thf Italo ^b^H(U^laa War 
(rfrTimr\ made Ihr export of ijnim 
tion« dependMit upon liremc and 
prohibited rhe c^xport of raw rnaUtinlfi 
which wf re of importance for (nfjJrTrmii 
indualrv Sen Krevtagh Loringho^en 
m / P. 20 (1030) pp in And 
8 C 0 aImixc pp 422 and 127. for the 
literature on the ajatom of hcenffiing 
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gwnts. For the seme reason the distinction between the 
duties of the neutral State and its subjects is not necessarily 
affected by the circumstance that the Stale exercises over 
its nationals a degree of control unknown to countries 
wedded to the principles of individual freedom. Thus the 
Italian Neutrality Itegidations of 1038 forbid the organs 
of the State to supply munitions or credits to belligerents 
but allow such activities on the part of private persons.* 

The control e.'cereised liy tiie State Ix'comi’ft a source of 
inlcTuational responsibility tmly when it is used for the 
purpose of giving the apfX'aranee of private activity to 
State action inconsistent with the obligations of neutraUty. 

This will happen in jiarticular when the individuals inqiiestion 
act as a group or organisation which i.s in receipt of govern- 
mental assistan*'' • wliioh by operation of the law or con- 
stitutional provision must he regarded as an organ of tlie State. 

§ 2117 Ni'utrality as an atlitiule of impartiality involves inter- 
the duty of all-taming from assisting either Ijidligiwent, 
whether actively or pa-<ively ; but it does ni’t involve a NeotraU 
duty to hri'.ik off all mferoourse with the Ix'lligerents. 

.Apart from ci'rtain restrictions neee.-sUated by impartiality, 
all intoreuurse between belligerents and neutrals takes place 
us liefore, a condition of jieaee prevailing betwi'cn them in 
spite of the war hctwemi the belligerents. This applies 
jiartieularly to the working of treaties to diplomatic inter- 
eourse, and to trade. Jhit mdireetly, of eourse, tlie condi- 
tion of war between belligerents may have a disturbing 
influence upon intercourse between belligerents and neutrals. 

'riius the treaty rights of a neutral State may be iutertered 
with through oceujiation of enemy territory by a belligerent ; 
its subjects living on enemy territoiy b(*ar m a .sense enemy 
character ; its suhjeets trading with the belligerents are 
hampiTcd by tlie right of visit and .search, and the right of 
the. belligerents to capture hloekadc-runners and contraband 
of war. 

§ 298. 8inee neutrality is an attitude during war, the Nooiwl- 
question arises ivs to the necessary attitude of foreign States !" 
towiwda civil war. As civil war becomes ri'al war through a Wm. 

‘ Article 8: l>eAk end deMup, i. p. 726. 
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recognition^ of the insurgents as a belligerent Power, a 
distinction must be made between cases where n'cognition 
has taken place and those w'hero, it has not. There is no 
doubt that a foreign State commits an international delin- 
quency by assisting insurgents in spite of being at peace 
with the legitimate Government. But matters are diilerent 
after recognition. The insurgents are then a belligerent 
Power, and the* civd war is then real war. Foreign States 
can either Income a party to the war or r('raain neutral, 
and in the latter case all the duties aiul rights of neutrality 
devolvi' upon them Since. howe\er, recognition may be 
granted by foreign States indei>endently of the attitude of 
the legitimate Government, and since recognition granted 
by the legitim.vte Government i-s not binding upon foreign 
Governments, it may liajipen that in'-urgent^ ari' granted 
recognition by the legitimate Government wliile foreign 
States refuse it, and vice verm • In the tnst ease, namel\, 
recognition of the insurgents by the legitimate Go\ernment 
but not by foieign Governments, the rights and duties of 
neutrality de\ohe upon fonugn St.de.s, as far as the legiti 
mate Government is (onterned. Its men-of war may visit 
an<l .search their merchantmen for eontraband , a bloekadi- 
dechired by it is binding upon tlifui ; and the like. But 
no rights and duties of neutrality devolve uiion foreign 
States as reganls the nnsurgeiits. A blockade declared b\ 
them is not binding, and their men-of-war may not visit and 
search merchantmen for contraband. On the other hand, it 
insurgents arc recognised by a foreign Stale but not by the 
legitimate Government, that foreign State has al! the right-' 
and duties of neutrality so far as t h»‘ insurgents aiv concerned , 
but not .so far as the legitimate Government is concerni'd.'* 
Nea- I 299. Although third States have no duty to nmiuin 
neutral when war breaks out,* and may lake uj) the (aiist' 


neog- 

by » Sm abore, §§ 59 and 76, 

the Bel- Rongirr, Lu gwrre* cxvtlt* tt It droit 
llgeranto. det gtm (IOC.9). pp. 1)4-147, and 
Laut^irpftcht, JUrrtgntUon ih Intfr- 
neUional Imw (1947), Part 11 L 

* See above, § 69. 

• Tlie quMtion whether, if foreign 
States refuse recognition to insurgents. 


although tlio legitimate (Joie^inient 
has grantexi it, tne legitimate dovem* 
merit has a right of visit and seanh 
for fonUahand, is eontroversiAl ; see 
Annmir€, 18, pp. 21 3 -216, and Hohn, 
Si 21)9.216. And see $$ 76 and 7(k» 
above and § 3Ua below 
* See above, { 293. 
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of one of the belligerents, tliey Imvo a right to demand that 
neither belligerent should force them into war. A belligerent 
who, at the outbreak of war, refuses t<> recognise a third 
.State as a neutral, does not indeed violate neutrality, 
because' neutrality dot's not come into existence in fact and 
in law until both Itclligert'nts have, exjtressly or by implica- 
tion, acquiesced in the altitude of impartiality taken up 
by third .States. Howt'vt'r, a belligerent who refuses to 
recognise a .State us neutral violates International Law, 
although not neutrality. 


V 


DIFFERENT KINDS OF NKFTIULITY 

VatU*i, in §§ 101. JM' i(i7, no- Wt.Hllake, ii. pp. 200'207 Phillimore, iii. 

♦ lidlln'k, u, pp 102 lavior. § OlK- -WlienUiri, 4111 
425 Kluntsrhli, §§745-718 liclltken in UolizcnJurff, iv. pp - 

rilin.irui. § lyo l)f tipa^iK't. Not*. hS5, (iith Pr oinT-FcHiero, viii. Nos. 

3225 3231 Knur, ii. pp. 37fj.37U ('alvo, iv. ];§ 25^2-2042 Fiore, in. 

Nos. 1542 1545 iu“. 5011512 PilJot, pp. 277-2S4 Kleen, 

i 0 22 HvOo, li. § h75- Faurhillo, §§ 14 43-14 44 (*4/ l>e ixniier, li. 
pp. 40o 415 ('atftglien in Z^fiiA/a, 2iiti tR*r, (S (P.410), pp 58-01, 324J-302. 

§ :U'0. The very first distinction to Ik' made between 
different kinds of neutrality is that between perpetual trality. 
neutrality and other neutrality. IVrjictual or {H'rmanciit 
neutrality is the neutrality of .States wliicb are neutraliscti 
by sjK'eial treaties, as at llu' present time is .Switzerland. 

Apart frotn the duties arising from their neutralisa' ion 
which an.' to be performi'd in tune of peace as well as in war, 
the duties anil rights of neutrality are the same for them 
as for other States. This applies not only to the obligation 
not to assist either belligerent, but also to the ohligatioi. 
to prevent both from using the neutral territory for their 
military purjioaes. Thus, Switzerland in 1870 and 1871, 
during the Frunco-Gi'rman War, properly prevented the 
trans()ort of troops, ri'cruits. and war mat ial of either 
belligerent over her territory, ilisarmed the Frt'nch army 
which had saved itself by crossing tlu' Swiss frontier, and 
detained its members until the eonclusion of peivce.* 

* Sw Iwlow, I 3311. 
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§ 301. The next dwtinction is iM'twoen general and partial 
neutrality which derives, from the fact that a part of the 
territory of a State may be neutralised,^ as are, for instance, 
the loman Isl.inds of Corfu and Paxo, which air part (»f the 
territory of (irecce. Such a State has a duty always to 
remain {witially neutral — ^namely, so far a.s it.s neulralised 
part is concerned General neutrality, ou th(> oth(‘r liaml, 
is the neutrality of States no part of whose territory is 
neutralised b^ treaty. 

§ 302 A third distinction is that l)etween voluntary and 
conventional neutrality. Volnntaiy (or siinpli' or natural) 
neutrality is the neutrality of a State which U not bound 
by a general or sjiccial treaU to remain iieulra! in a certain 
war. Neutrality is in most oases voluntary On the other 
hand, the neutrality of a State by treaty lioiind to remain 
neutral in a war is conventional. 

§ 3<t3. One spaks of an armed ncutralil v when a neutral 
State takes nuhtary measures for llie purjiosf of defending 
its neutrality against pos,il)le or probable attempts bv 
either belligerent to make use of the neutral ti rntorv Tine , 
the neutrality of Swit/.erland during the Kraneo-tlernian 
War was an armed neutr.ilitv .So during tlie war of lO.'tO, 
wa.s that of lielgium. (vlio kejit liei aimy in a state of j)»T 
manent mobihsition. and to u laige extent of Holland and 
Switzerland. 'I'he term ‘ armeil niutialitv ’ is also used, 
and in a different sense, when inutriil Stalls take military 
measures for the [itirfiose of defenrlmg tlie leal or firetended 
rights of rieutriLs agaiast thieat<*n(>d infimgements by either 
belligerent. The First and Second Arm.-d Neutralities'-! ot 
1780 and 1800 were armed neutralities in tlie latter scH.se 
of the term. 

§ 304. Treaties stipulating neutrality oft<-ti provide for 
a ‘benevolent’ neutrality in a eertain war The teiiA l>s 
likewise frcrjuently u.sed during diplomatic negotiations. 
However, there is now no legal ilistinction between liOnc- 

* .See eWe, §72 A* lo the Oamor, u § »{U 
ooeupetion of Corfu by the Alliwi 

during the Wnt World War aoe » See abore, §{ S89, 200. 
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volent neutrality and neutrality pure and simple.^ Tim 
idea datt*a from earlier times, when the obligations imposes! 
by neutrality were no< so stringent, and neutral States could 
favour one ol the ladligerr^nts in many ^ays without thereby 
violating their neutral attitude. If a State remained neutral 
in the l.ix sense in which neutralily vvas then understood, 
hut otherwise tavoured a belligen^it , its neutrality was 
called benevolent . 

§ 305, A (IMinetiou <if £?reat jjraclical imjiortance in Perfisit 
former times was that between jKM*feef. or ahsolute, 

(jualified, or imperfcit, muitrality 1lie ru*utrality of atrality. 
Slate was qualified if it remained neutral on the whole, but 
actively or passiv(‘ly. directly or indirectly, gave some kind 
of assistance* to one <jf the belligerents in consequence of an 
obligation enteric* into by a treaty jm^xious to the war. and 
not fi>r that particular war exclusively. On the other hand, 
ucutralitv was termed {x*riect if a neutral State neither 
actiY(*l\ nor (>a->''ively.n(Ulh(Tdir<‘ctIy nor indirectly, favoured 
eith(‘r belligerent Theie is no doubt that, in the (‘ighteenth 
century, when it Wiis iecocni‘'Cd that a State could be con- 
sidered iKMitral, although it was by a previous treaty bound 
to render more or less liinittxl a.si>istuiiee to one of the 
belligerents, this distinction between neutrality perfect and 
qualified justifud " But, during the srrond half of 
nineteenth eentiirv, it became controver''ial wdictheu s(j 
called qualified neutralily wa** neutrality at all, or whether 
a State, whi(*h, in fulfilineiU t»i a treaty obligation, nmdeued 
some assistaiua* to one of tiie belligerents, \iolated its 
neutrality, 'fhe majoiity of modern writer.s** maintamed 
(correctly, it is beluwi'd) that a State w<is either neutral or 
not, and that it violated its neutrality if it rendered any 


' Ah to (he neutrality of (Ucoce 
duniiij part of the Fir^l WoiM W vr 
helow, § 323. to tliu It'Ui.m 

d<»<lHnincn of mere non-)»elI]gereiir\ 
(a« di’stinguiHhed from nr\itra)ity) in 
J030 MW alxivc, p. nM. n. 1. 

* See Nv 6 in H.L, 2nd ner . 15 
(1013), pp.’m.lHl. 

* for inetAmw, I llmann, § Um ,* 
Df'fipagnet. No. 686; HiMer. a. 


p. 378 , t'alvo, IV. § 2o!)4 ; Taylor. 
§61S; Piom, in \o. i:>4l; Kievn, i. 
J 21 ; HaU. ^ 21 r> ^bee also Hall. 
§ 210, coniwnniif; of troops); 

FaiU’bdle, § 1414(3). Phdhumre, iii, 
§ 138, agrtw^i with the majority of 
writvfH, but in ^ 139 he mins that 
ji would be to<f rigid to »'ouaKlt*r acts 
of ‘ minor’ partiality whmh are the 
result of conventiontJ previous to the 
war as violations of neutrality. 
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assistance whatever to a belligerent from any motive what- 
ever. In this case, a State which had entered into such 
obligations as those just mentioned would in time of war 
frequently have conflicting dntiei^; in fulfilling its tn'aty 
obligations, it would frequently be obliged to violate its duty 
of neutrality, and vice versa. Several writers,’ on the other 
hand, maintained that iuch a fulfilment of treaty obligations 
would not constitute a violation of neutrality. Prior to 
the Covenant of the lA'aguo of Nations, the (Jeneral Treaty 
for the RenuneiatioJi of War and the Charter of the Uiiibvl 
Nations this rejection of qualified neutrality was the neces- 
sary corollary of the riglit, which Inb'rnational Law accorded 
to every Stati', to wage war for the defence of its legal rights 
and the promotion of its political inU're.sts. 'Die hardening, 
in the eighteenth century, of the conc<‘ption of neutralitv 
in the direction of absoluti* impartiality was due to the 
recognition by InU'rnational Law of the ,so\ereigii right of 
war regardle.ss of its cau.se. The distinction betwM*n just 
and imju.st war wa.s jettLsoned. and absolute neutrality was 
the necessary corollary of that development. There was 
no room for qualified neutrality when war on both sides 
was, as a rule, just. With the concliLsion of the Cu-.cnanf, 
of the Treaty for t he K^-nunciation of War, and of the ('harter 
of the United Natioiusthe iloctrine of absoliib* iumiI ralit_\ has 
largely lost its historical foundation States h<t\e not so far 
drawn all the legal consequences from the situation thu® 
creaU'd.” But there is no doubt that so long a- these verv 
general treaties remain jiart of Inbrniational Law. 1h<* legal 
position must be presumed to have undergone a change 
The iraplication.s of that change are indicated elsewiiere.® 

§ 306. For the purpose of illustration, tho following 
instances of qualified neutrality may !«' mentioned : 

(1) By a Treaty of Amity and ComnuTce concluded in 
1778 between the United iStatcs of America ami France, the 
United Stati's granted to French pnvateers and their prizes 
the right of adraksion to American jKirts during war, And 

* 8mi, for inataooe, Hsiltsr, 1 144 ; p, 102. 

IfsmiiDg, p. 226 ; Wbsston, ^426- ‘See ahow, {$ 62b end 292A.292i. 
427 ! Bhmtw'hli. } 740 ; li. • .See {{ 202-IWKW, nOOo, etui 447a 
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undertook not to admit the jirivateers of the enemies of 
France. When in 1793, chmng war between Great Britain 
<anci France, Great Britain complained of thc^ admission of 
French privateers to Adierican ports, the United States 
met the coniplaint by advancing Ihr^ir treaty obligations,^ 

(2) Denmark had by several treatie*^, ('specially by a treaty 
of 1781, undertaken to furnish Russia witli a certain number 
of men-of-war and troops. In 17SH, during war between 
Russia and Swc'dem, Denmark fulfilk'd her obligations 
towards Russia, and nevertheless declated herself ntmiral ; 
although Sw’talen j)r( tested against the ])ossibility of such 
qualified neutrality, slie acquiesced, and did not consider 
herself at war wdth Denmark.^ 

(3) In 1818, during war bettveen Germany and Denmark, 
Great Britain, ftillilling a treaty obligation towards Denmark, 
prohibited tln^ c\pori<ition of arms to (»ermany, but p(*r- 
milted exportation to Denmark/'* 

(4) In 1900, during the South Afrhan War. Portugal, to 
(‘omply with a treaty obligation ‘ towards Great Britain 
regarding the ])assage of British triMips thrruigji Portuguese 
te rritory in South Africa, allow(‘d the passage of a Briti&li 
force whh'h had lundt'd at Beira and was destined for 
Rhodesia. In 1943, in jmrsuanee of a succession of treaties 
of alliance, Portugal granted to td'tat Ibitain the use of 
the Azott's for naval and air bases. 

(o) In iniT), during the First World War, British ami 
Frtmeh troo]»s were landed at Sahmika, wliieh wa*' part of 
the territory ot (Jieece, then lu'utral, in older to aid Serbia, 
which was also an ally of tlivece. (Treece protested, but 
(lid not op|>ose the landing.® 

(6) In April 1917, Costa Rica olTerod Iut ports and waters 
for the use of the navy of the Unitial States (wlio at that 
time had U'c'ome a belligerent). Guatemala followed suit, 


* VVlivAton. $ 425, and rhiHi' 
more, iii. § 

* Phtlhincre, in. $ 140. 

* in iv. 

p. 6 If), and Hivir'r, li. p. 

* Article 11 of the treaty between 
Great Britain ami Portugal concern- 
»iig the Uelitrvifafnm of apherea of 


mliuence m Africa. Martens. 

2nd 8tT., IS, p. IS5. 

* See belo^^^ § H23 ; iwfer- 

fnUtonal /^w in i??ow/A Africa (1900). 
p. 76 ; and ‘ 7^Ae Ttmc^ ' History of 
the Ifar m South Africa, iv, p, 366. 

* Garner, it, § 46G ; and Mow.J 323. 
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and Brazil, Uruguay, Salvador, and Peru ^ exproaaly modi- 
fied their neutrality n^gulatiouH in tlds direction. Uruguay, 
for inatiinoe, issueil a deeroe announcing that she would 
refrain from applying the rules of neutrality against any 
American State engaged, in the defence of its rights, in a 
war with States in oilier continents.^ 

§ 306fi. A State may in a treaty renounce for all or some 
wars in which it may be engaged in the future the nglit to 
impartial tiratment on the part of the neutral. This n\ejins 
that it may authorise the neutral to adojit an attitude of 
({ualitied neutrality by diserirninatinu against it to tli<' 
extent specified in the tieaty. Thus members of the lA^agiu' 
must be presumed to have agreed in ArtieK^ lb of llu> 
('ovenant that should they resoit to v^ar in brea<*h of the 
obligations of the UoNonant other memlxuN of the Lcagu(‘ 
shall be entitled to discriminate against them to the extent 
of applying the economic sanctiems <*numeiatc(l therein and 
granting the right of passage to the forces {}{ ,in\ of the 
members of the l^eague co-ojKTating to prot(n*t the Co\ taiant. 
There is nothing in the existing principles of the law of neu- 
trality whicii is inconsist^ml with agreements (jf thi*- nature. 


Vf 

COMMENOKMKNT AND KND OF NKFTRUJTY 

Halt §207- Westlake, n pp Ju.S 210 i. §5 302:02*. ni §§ HO 

l49-Ta>!fM, 1)10 OH Whenfou, ^5 DAn'i’j* tuvt**, 215 

Hefft^hr, § 115 DrtfpiKiiet, No. (>80 -IVaihfT F<Klf'r< , viu. Nos :i2ai 32:17 
~ Rivicr, Ji. pp 370-38 1 Marlons, ji § 13S KWfM ?f§5.:i()H2- Famhillr, 
§§1445 14411(3) Uobn, §§950 060 Hatsi'liek. pp 3H2 363 rn|4“ha^ta. 
§ 1174 *4>uarez, §§ 501, 518 HjfK ii §§ 876 S7y 

§ 307. Since neutrality is an atiitinie of impartiality 
deliberately taken up by a State ami aequiescecl in by tin- 
belligcrcntH, it cannot begin before the outbreak of war 
becomes known. It is only then that third States can hiake 

* For the rrlevent docroee of thnte > For (Nails sro Hyde, ii no. 7«fi, 
oountne^ Harvard fieJtearch ( 1 939 ), 766 

pp 880 - 883 . 
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up their raindfl whether or not they intend to remain neutral. 
Ak soon as th<*y determine to adopt an attitude of impartial- 
ity, and the belligerents aeqiiiesee in their choice, the duties 
deriving from neutrality are ineumhent upon them. It has 
long been the usual praetice of Ixdligerents to notify the 
outbreak ot war to tliird States so as to enable them to 
make thedr deeision, hut formerly this was not in strict law 
necessary. Knowledge of the outbreak of war, however 
obtained, gave a third State an opportunity of coming to a 
tleeision, and, if it remained neutral, its neutrality dated 
from the time when it tirst knew of thr outbreak of w'ar. 


Rut it is ai)parimt that imnualiate not itiea lion of war by 
belligerents is of great importance, as (‘xebidiug all d<»u* t 
and <’(»ntroversy regarding knowledge of tli(‘ outbreak of 
war. For it must always be renuunbf nal that a neutral 
State may in n ; uav h<* made responsilde for a(‘ts of its 
own or of its subjects which have laam performed before it 
knew id the w'ar, although the outbreak of wair might have 
b(‘en ex[)e{‘(('d. For tlii*' reason Article 2 of Hague Con- 
vention Ul. euaetial that liclligerents must without delay 
send a notification of the outbreak of war ^ to neutral 
Rowers, ami that the condition of war should mU lake effect 
in regard to lumtral Rowers initil aftiT receipt of a notifica- 
tion, unless it was cstahlishod beyond ilimbt tliat they w'ere 
in fact aware of its outhr(‘ak.^ 

§ 308. As civil war Urouu's real wnr through reeogmtion 
of th(^ insurgmits as a ladligerent Rower, neutrality ^hiring 
a civil war begins for e\crv foreign Stale from the momoiit Neutral- 
recognition is granted.'* 

§ 309. Neutrality being an altitude of States creating 

rights and duties, active measures on the part of a neutral 
Cl . ’ , x- - • , Neutral- 

State are required for the pur|H)se ol preventing its oflicials jty by 

and subjects from committing acts incompatible with 

duty of impartiality. The iwoiioiineement by which a 

neutral State orders its organs and subjects to 'omply with 

the attitude of impartiality adopted by itstdf is called a 

‘ declaration of neutrality ’ in the s|a‘cial sense of the term. 


‘ It tnay even be made by teie- 
graph. 


* See above, §§ 94, 95. 

• See above, § 2D8. 
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Such a doolaration must not, however, l)e contbimdcd wHh 
manifestoes by the belligerents pnadaiining to neutrals the 
rights and duties devolving h}»oii them through neutrality, 
or with the assertions made by luoitrals to belligerents or 
vrhi et orbi that they will remain neutral, alihough such 
pronouncements and assertions are often also called deelara- 
tions of neutrality.* 

§ 310, International Law leaves it to the discretion of 
each State to take'the measures lu'ct'ssary to ensure' neu- 
trality. Since in constitutional States the |»o\vers of Uo^ ci n 
nients are frequently so limited by Municipal Law that they 
may not take adequate measures without the consent of 
their parliaments, and sinee, so far as luU’rnationnl Law is 
coneemed, it is no excuse for a Government to plead that 
its Municipal Law prevents it from taking adequate mea^ 
ures,® several States have once for all enacted so-called 
NeutraUty Laws, \ihich prescribe the attitude to lu' taktn 
up by their officials and subjects in case they remain ni'iilral 
in a war. These Neutrality Laws art* l.itent in time ol 
peace ; but their provisions become opi'ratue ipm facto by 
the respective States making a declaration of neutrality 
to their officials and subjects.® 

§ 311. The rnited.States of America enacted * a Neutral 
ity Law on April 20, 1818 , Great llritain fidlovved her 


^ See alK)\e, § In thi® Tulun 
Dfclaratirm of XcufrahtN of 
tml>er K 1930, it wa** m 

that ‘ tht‘ imutrisAl pnn 
cipW of Intel national imftose 
ojjon non belligPK lit oh 

ligation ol flediiniig tluor moitialitt 
On the outbreak of the war in i un?p<‘ 
in 1939 a numlKr of SUtrw, irn 
•japan, Hiingar\ , Ore«v e, and Bulgarin, 
rcframefl from iseiuiog prxM laniatiun 
of neutrabt j . 

* ftoe the Akiixitna oa«e, Ix’Igw, 
5 335. 

* 8ec Ih*Ak and Jessup, .4 CoUfciton 

of NeytraiKy Inirs, Hfgulatmns and 
Treatm nf VurimA 2 voU, 

(1939) an indiflpenMable inntrnmmit 
of study 

* IVinted in Phillnnore, i. f<p. 667- 
672. On the resolution of 


of Mar h 4, rm U . (1913), 

pp. 190 493. i^te al**!!* the Aet to 
punihh Actn of InUrferenoe uitli the 
Foreign Kelation'*, tho Noutiaiity, 
and the Fonign t’ornmine of the 
riuted Ntatew, ♦dt pawned on dune 
15, 1917 (AJ,, 11 (1917), Suppl, 
pp 178 19S) \-Jtothel uitidMftti** 
liMilraliU pnMliujntmn aiul 
tnui m 1939 set* alxive, p 635. t)M 
the deelaratiouB of neutrality h' otlor 
8utes m the Firnt Woild *00 
F>iij< hille, § 1 UH ( 1 ), n. 3 ; Dtak ami 
det^Hup, jtasum For the Bel^an and 
Dutih neufrabtv prof‘lamat|on8 m 
1039 hw /f,/, 3fd Kf^r, 20 (I939). 
pp.r)S2 593 , forthoaoof theSdanilina 
viari fountnes nee ,hia SfUfiMmu n'ti, 
t (1930) pp 112-141; of tfeft pnn 
cijwil liatiii - Anicricftn Stoiea aee 
liulkitn de VimUlui Jo^uditpix, InUr 
mitmaU 42 (1010), pp. 110 4 ; 
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example in 1819 by psissing a Foreign Enlistment Act,* 
which was in force till 1870. As this Act did not give 
atlequate powers to the Government. Parliament passed on 
August 9, 1870, a new Kor* igii Enlistment Act,* which is 
still in foiee. This Act, in the event of British neutrality, 
prohibil.s : (1) the enli.stini'nt by a_ Briti-sh subject in the 
military or naval service ot either belligerent and similar 
acts (§§ 4-7) ; (2) the Imilding, equipjmig,^ and despatching ® 
of vessels for emjiloymenl m the military or naval service 
of either belligenuit (§§ 8 9) ; (3) the increase by any pi*rson 
on Brilisli territory of the armament of a man-of-war of 
either lx‘lhg(>reiit biMiig at the time in a Bnlisii port (§ 10) ; 


ujul .Ithsup ('Mijtpli nn nt, l‘U0) 
li> thf s to thi 

rtf >4allt)n- rtlirAP, u Ol") 

* r»y ( a*r>. Ill ( u\\ 

^ 33 (&. 34 \ J< 1 f \ 

in tlip Iaiu <ih i /im .♦ *1 , 

PI- .17 .1.1 

‘Uithmit lh<* Ik t IDO of ilio 
Oown III isHo 1 1»' TO 

ponnjttiti lt» onli'<t in it i^p iia")! !.♦ 
for the puij>ttw of iho » n 

<»f »S{M4in in piirtouiK t t‘{ ilu Qiottl 
mpltt AUihik 1* iMrttN !»i jk i 

mib''ion wttft to lininli 

]Of to ♦ iilist w ith the I II uj"!! foK <*•< 
lighting 1. 

‘ TIkW stv llOMH liU not tonlHUrt 
lo time of vtir Net / Ar //iirro m lh2l ) 
H LI.U K. 4 Sn /* \ S/itf a/. 

3 T.L K 411 AiMtnimj! to ^ 3t», ‘lie 
mil rprotarion t hiuso of tin* 

‘ eipnpping ‘ nulutle^i ‘ th* funii'^hiii/ 
ft fthip NMth an\ tiiekh, apjMirrl. turm 
ture. proviHionw, ariniM, inuiutjons,, or 
atoroft, or ftn\ t»(her thing whnh ih 
uaed in or about a ahip for the pur 
prise of fitting or iniapting Iut for 
the' fiCft or for na\ftl mmvko* It w, 
therf'fore, not lawful for Prnti^h 
ahipH, in cftso fvioat BnUsin la neutral, 
to Hiipplv ft bi'lhgomit Hoct direct 
with eofti Thus during the Ru»ao 
JapfineMe VV ar, while tJerrimn ateaincra 
larfm with eoftl foUownl the Unwuftn 
fleet on her )ourufty to the Far Kuat, 


ulupowiicrs wvrt' prevented 
fioTu doni^ th* *-.iipc bv the fiortign 
I ulistinenl Vtt It w is undei this 
V< t that in juoi tin Biitivh tiovern- 
rikuit ortlnofj the rlftention of the 
to'iinan sUuur/ f a/ifui/j M . MfiuztL 
v\hi( 11 bciii t \k( n on btiartl Wtlsli i oal 
At t irdifl for I hr j»iHpr>*'< >f V »rr\ing 
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F.ir laist ''u Ikirtw j; 3oU 

■* Vn intrristmg ( apc oicurrcsl 
dining i)k Japanese War. 
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» MO ht or ss a tv»tpt*di> boat, I i 
Npitnibci Uloi a Mr Sinnet ami 
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It their ‘'hipbmlding }ard. Iwiiujiht 
rhi ( u? hit, ami ttuliTed htr to l>e 
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'Uk Tti]uiTcd addition'* \ven» iuushe<l 
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vessel lift Mfssis \ arrow n uirii and 
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ft (oit>csio boat That ^ 8 of the 
hueigu Knlistinent Act appiud to 
rhirt case there la no doubt. But 
there i^ alw' no ciembt that it was 
this Act, and not i nileti of Inter- 
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prosecution of Messrs. Smnei and 
Bnthe by the Britiah t^ovenuneiit, 
Ft>r, in luternatiniml \a^w, the C4we 
was nierelv one of c^ontraband. See 
Inflow, §J 3k>l, 334, 397. 
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(4) the preparing or fitting out of a naval or military exi)edi- 
tion against a friendly State (§ U).‘ 

The British Foreign Enlistment Act goes beyond the 
requirements of international Law, in so far as it prohibits 
and [lenalises a number of acts which, acconling to the 
present rules of International Law, a neutral State is not 
required to prohibit and penalise. Thus, for instance, a 
neutral Slate need not jirohibit its private subji'cts from 
enlisting in tin' service of a bi'lligerent ; from supplying coal, 
provisions, arms, and ammunition diri'ct to a belligerent 
fleet, provided that the licet is not within, or just outside, 
the territorial waters of that neutral , or from selling shijis 
to a belligerent, although it is known that they will be 
converted into cruisers, or used a.s transport shqis For 
Article 7 of Convention V ,md Article 7 of Convention Xlll. 
categorically enact that ‘ a neutral Power is not Ixnind to 
prevent the export or transit, on behalf of either belligerent, 
of arms, raunitioas of war, or, in general, of anything which 
could be of use to an army or fleet.’ * 
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§ 311a. Althonfi(h recognition of belligerency alone brings 
about the opt'ration of rule« of neutrality as between thi‘ 
parties to the (ivil war and foreiirii St<ites, the appluMtiiUi ol 
municipal neutrality law^ is indcjx^ndent of ^llcll n'cognition 
Both the United States neutrality laws and tlie Briti^ih 
Foreign Enlistment Act of 1870 have on occasions been 
declared enforceable in cases of mere insnrgen(‘y in whicli 
recognition of belligerency was refus(*cl ^ Thus in 189,1 
the President of the United Statf\s issued a pnxdaination 
declaring that Uuba wjis the seat of eivii disturbances and 
admonishing all pf^rsons within the jurisdkdion of the Ignited 
States to refrain from acts prohibited hy the* neutmlity 
laws.* During the Spanish Civil War a warning w^as ijisued 


* The Jameson KaiHpni were con- 
victed under thie ucction ^ Hftg. v. 
Jametm and Others (1896) 2 Q.B. 
425 ; Pitt Cobbett, Leading 
M. p. 500 ; Halleck, li. p. 195 (n.), 
and Late Ma/gaz\M and Remw, 21 
(1895), pp. 141-143, 254. 

» Afl to the draatio pmruionii of the 
United Statee Neutrality Laws of 


19.35, nm, and 1939 see 
p 502. 

* An to recognition of insurgency 
vol 1 . J 75^. 

* VS. For, RH., 1895, ii. 1195 
'Fhe IVoclamation wa« fully Bfdcd 
upon in fhre 4 Fr^ndn (1897), 
166 U.«. 63. 
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l)y the Britwh Government in January 1937 to the effect 
that perfiona enliHting in the wjrviee of either side to the 
war wotild be contrav(‘ning the Foreign Enlistment Act,^ 

§312. Neutrality ends with Ihe cessation of war, or End of 
through a hitherto in*u1ral kSlate beginning war against 
of the b(‘lligererits, or through one of the belligei-ents com- 
mem'ing war against a hitlu-rto mnitral State. But two 
classes of eascvS must l)(‘ distinguished. 

There is, in the first ()lace, the class of eases in which war 
bn'aks out between one of the belligcTcuits and a hitherto 
noutral Stat(‘, either (a) on account fJ a rlisputc not con- 
nected with the cause of tlie war then in ])rogress. or (/>) 
hec'ause the belligerent has violated fundanunital rules of 
W'arfare, or (r) heeause either tin* ladligereiit (^r the neutral 
ha.s eominitted a violation of ruMitrahty grave tiiat the 
injunMl [larty considers it lUTessary to answer it by a 
deelaration of war In sU('h and similar (*a>es a declaration 
of war does not ipw Jack) constitute a violation of neutrality. 

There is, secondly, the (*lass of eases in which war breaks 
out b(-tween oiu^ of the belligerents and a hithertt; neutral 
State simply because it d(H*s n(»t suit tlie belligerent any 
longer to re(‘ognise its impartial «atiitu(le, or laiaiivc it clot‘.s 
not suit the neutral to remain neutral any longer. In such 
eases a d(‘claration of war ipso Jadn (Diistitutes a violation 
of neutrality because, neutialitj having previously come into 
existence in fact and in law^ a neutral ought not, subject to 
his obligations as a ineinlHT of the Tniteil Nations, ,o 
abamlon it ex<'ept for a reason not ciuinectcd with the cause 
of the war in progress, nor ought a belliger«uit to draw^ the 
neutral into tlie war - 

However this may be, duties of neutrality exist only so 
long as a State remains neutral. 'J'hey come to an end ipso 

^ '(’he etWt of fh#' intemrntrttnc upon tli** exJMtrnrc of w.ir in its 
HO of that A< t iH t»» as'^iuulnio tot*hnnal This m «o, al* 

iTiHnrgtMitft, Mhffiici roA'o^niPe<l an though Nvtion U ms to he the 

hf'lli^crents or not, Uj A foreign ‘Sun ' onh Seviion of that Aot so \%oniod 

in tho moaning of the Att. J'hequoH as dearly to api>I> tn cases in which 

tion whether fhert' was ' MAf’ in tho there is no fornml waf in progress, 
mwuim^ of the Ac t was oonvctly See McNair in Lair Quarterly Review, 
anaweryd to the effect that the opera- 53 (1937), pp 494 49t>. 
tion of the Act wa« not conditional * See above, § 290. 
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facto by a neutral StaU* throwing up its tieutrality, or by a 
belligerent beginning war against a liitlierto neutral State, 
Yet the ending of neutrality must not be ccuifoun<led with 
mere violation of neutrality. A' mere violation does not 
ipso facto bring neutrality to an eiidd 
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§ 3l2a. In the oourtje of a war a neutral State may lind 
it necessary to change its existing netUnility legislation for 
the belter protection of its interCvSts as a neutral or other- 
wise, or with a vie\^■ to a more adequate fulfilment of its 
obligations of neutrality.- Thus, for instance, during the 
First World War some vSt<ites found it tlo'^irable to expand 
their neutrality legislation in order to copi* with the new 
problems wdiich arose as the result of the rb'velopments in 
radio-telegraphy and submarine waifarc^.^ So long as such 
changes Hi*e made a])plicable, in principle, to both belli 
geronts, the neutral is, under International Law, free to 
adopt them at his discretion. Tins is indirectly rei‘ogniM*d in 
the Preamble to Hague (Convention No. Xllf , which lays 
dowm that rules of neutrality should not be changed in the 
course of tlie war ‘except in a ease wlieit' experienei* has 
shown the necessiU for such a change for the protection of 
the rights ’ of the neutral States * Such lights include the 
interest of th(‘ neutral, in the proiHT fiiltilinent ot his inter- 
national duties.^ 


' S*»e beb^, § 3.>^ 

* For a «iirvf‘y of tbt* pra^tir*' of 

.Statr«, wHk h full\ ( ontiniih that \ , 

see HaruiTfi H^Mnrrh pp 3lb 

32&. See also Kajjb’ton in t ,/ , 31 
11940), pp. 90-101 

* In particular, a numb r of 
k»ued rcgiilationfl forliKlding tin* 

of radio on bclligpront v(^eN mthm 
their national T^atern, hw IipJou, 
5 336. Others prohibited the ontrv 
of belHgerrnt submannrh into thfur 
terntonaWaters ; nie Udow, ^ 34ta. 

* (liile relicfl on th.rtP pro^wionn 
of the Preamble when m r>e(5einb<*r 


1911 d{*f kI< a 1 fi It b« n nt v ai 
'VPsf.cU shoiiM iiMt 1 m* pvnnittfd to 
tukr a »pnnt»t\ f>f M»al p\<e<*tlinK I in 
amount nei for nn<hing ilu 

first foulinp Ktat/on <d a noi^libourinf' 
rounlrv Oeak and .To'^suf*, i p 3he 
‘ In XoNfriilxT eon, / two 
nouifliH after th« outl>rt tk erf the 
war with iTormriin., the I mt<^l S^t'itpn 
inodit>Mi nrtiin featupM of their ex 
<pptioual nMitnljt\ ItyHlation fa the 
dirr-e tion of a r Iom r approti»n*itj'»n to 
the an eptrd notions of nontral tii^thiH 
and ohht'atirmii In Xo\onil»o^ 1911 
prixtHally all of that le,riHlatu4» 
rep<*ali'd .W alwM*, p. mo in 3. 
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690 Uivi<*r, II. pp. 381 3Hri 111 pp. ,>60-r>2r> OjiIvo, iv. §S 2491- 

2193 Fior(‘, m. No*- IThM, 133(1 1510, and ( Nfi*' 1799-lSUl, Ih07 - 
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§ 313. Nt'utrality can be eairi(‘rl out only if neutrals asCondnn 
well 08 bellii^erenls follow a e(*rtani line of coiuhiet ui their|^” 
relation^ with (uio anutht*r. It for this reuv^on that fr(>ni trak and 
runitrality lights and duties, for belligerents as 

as for neutrals, and that, eonsoquenily, neutrality can be 
vi<diit<‘d by bntli belligerents and neutrals. These rights 
and duties are correlative the duties of lunitrals to the 
rights of h('llig<T(*uts, and the duties of belligerenti-^ to the 
rights of lunitrals. 

§ 314. There ari' l^^o rights and two dutii^s d( riving from The 
neutrality for nmitnils, and liktnusc* two for Ix'lligerents. 

Dulie.s of luuitrals are, in th<» lii^sl place, to act towards Duties of 
belligerents in accordance with their attitude of impartiality 0 ?** 
and,. secondly, to aecpuesee in the exercise by either belli- 
gerent of the right to punish neutral merehantmeu for broacli^'”^^ 
or uttempt 4 ‘d breach of blockade, carriage of contraband^ 
or Hindering unneutral sm'vice to the enemy, and, accord- 
ingly. to visit, search, and eventually capture them. 

The duties of lycUigerents are, in the first place, to act 
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towards neutrals in accordance with their attitude of im- 
partiality ; and, secondly, not to suppress their intercourse, 
and in piirticular their comraerco» with the enemy. 

Either belligerent has a right to demand imjMirtiality 
from neutrals ; on the other hand, neutrals have a riglit to 
demand such Iwhaviour from each bellig<*rent ns is in 
accoidance with their attitude of impartiality. Neutrals 
have a right to demand that their intercourse, and in 
partieuLar tlieir ('ommerce, with the enemy shall not be 
suppressed ; on the other hand, each belligerent has a right 
to punish subjects of neutrals for breach of blockade, 
carriage of contraband, and unneiitral servi< e, and. aceord- 
ingly, to visit, search, and eajrtnre neutral merchantnun. 

§ SIT). Some writers’ maintain that no rights deri\e fioni 
neutrality for neutrals, and, cons<'quently, no duties lV»r 
belligerents, beeaust' everything which must be left undone 
by a belligerent regarding ins relations with a neutral must 
likewise be left undone in time of iknuo. Hut this opinion 
has no foundation. It is tiaie, iiuhv'd, that tlie majority of 
the acts which belligerents must leave undone in consequence 
of their duty to resja-ct neutrality must likewise be lefi 
undone in time of {leace in eon.sequenee ot the territorial 
supremacy of every State. Hut there ari- scter.il acts which 
do not Itclong to this cla.ss —for in.stanee, the non appropna 
tiou of enemy good.s on neutral ves.sels And tlio,se act-, 
which do belong to this das- also fall at the same time uiuicr 
another category. 'Hius, .1 violation of neutral territory by 
a belligerent for military and naval purjMwes of the war is 
indeed an i«Jt prohibited in time of la-aee, la'caiise ('veij 
State has to resjKHq the teintori.d sujiiemacy of other 
States ; but it is at the same tinu* a violation of neutrality , 
and therefore totally different from other violalio^is of 
fonngn territorial supremacy. While every Stat<‘ has a right 
to demand repar-rtion for an ordinary violation of its. terri- 
torial supremacy, it need not take any notice of it, ami it has 
no duty to demand reparation. But in case a violation of 
its territorial supremacy constitutes at the .same time a 
violation of its neutrality, the neutral State not only has a 
* U«St«r, 1 149 ; Garew, J88 ; Ueilborn, Sysltm, p. 341. 
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right to tlemaiid n^paration, but has a duty ^ to do so. For, 
if it did not, it would violate its duty of impartiality by 
favouring one belligerent to the detriment of the othf^r.^ 

§ 316 , It hiw already bi‘en stated above ® that impaitiality i)ut> 
edrludcM such assistance and succour to one of the belligerents 
arS is detrimental to the other, and, furllu'r, such injuries to 
one of the l)(*lligerents us bem^fit tlie other, and that it 
incluihfi active measuixs on the part of a neutral for the 
|)urpose of pn^ventijig belligenuits from making asc of 
neutral territories and ruMitral resources for tludr military 
and naval purposes, and of j^reviuiting eitluT of them from 
ijitt'rfiTing with liis leghimate intereourse with the other. 

Hut all this d(M s not exhaust the eoutents of the duty of 
impart ialily. 

For, according to th(' jircMUit strict eoueeption of neutral- 
ity. the duty of impauiaiity i.r(lNfh'S in addition all facilities 
w lia(ev(T for military and naval (operations of the belligerents, 
even iFgr.mt(‘d to lioth belligerents alik(‘. In former times 
assistance was not conuder<*d a violation of mmtrality, 
provid(Ml it was giv('n to both belligerents in the same \vay, 
and Stat(*s v\en^ eoiisi(h‘r(‘d neutral ultliougli lliey allowed 
an equal number of their troops to light on the side of each 
belligerent. Today this c<Mild no hmger happtni. From 
Hague ( ’onventiuiis and Mil .which deal \utli neutralilv 
in laud and sea warfare re.s[>ectively, it beconu's quite 
appanuit that any facility whatever directly eoncerniiig 
military or naval operations, f^veii if it consists only in 
granting passage over neutral t<TriU)rv to belligerent forces, 
is illegal, altliougb graiiUsl to both belligerently alike. The 
duty of impartiality to-day comprihes abstention from any 
active or passive co-operation with belligerents. 

Si^condly, the duty of impartiality includes in addition 
the equal treatnu'iii of both belligerents regarding Bucb 

* iSVe, for ui'stanoc. Artirk »)f crew, ami lo intern 'he prizo crew. 
H^guo Convention .XUI., which If Ibe pme is not w liii the jum- 
enaetfi : ‘ When a «hip has lM*en cap- diction of the neutral Power, the 

tured in the terntonal w^iitors of a captor eminent, on the demand 

iicuiml Power, Bm‘h Power must, if of that Power, must liberate the 
the prize is still within ilh jurisdiction, prize with its ofticers and crew/ 
employ the racana at its disposal to ^ See l>elow, | 360, 
release the prito with iia offioera and * § 294. 
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facilities as do not directly concern military or naval opera- 
tions, and which may, therefore, be granted or refused to 
belligerents according to the discretion of a neutral. If a 
neutral grants such facilities to one belligerent, he must 
grant them to the other in the same degree. If he refuses 
them to the one, he must likewise ri'fuso thorn to the other * 
Thus, since it is not a violation of neutrality for a neutral to 
allow his subjects to supply either belligerent with arms and 
ammunition in the ordinary way of trade, it would, a|)art 
fn>m the obligations of the Charter of the United N'ations, 
con.stitute a violation of neutrality t(t prohibit the export 
of anus destined for one of the belligerents only. Tliiis, 
further, if a neutral allow-j inen-of-wat of one of the belli- 
gerents to bring their prizes into neutial ports he rnn^t 
grant the .same facility to the other l)eUigeunt 

§ 317. Although neutrality had alrentl\ lor centiiues been 
recognised as an attitude of iinpaitialiti it took two 
huu<lre<.l years tor the duty of impartiality to attain the 
range and uitensit\ which it possessed when tin* Fust World 
War broke out. The manner in wbidi it has been subse- 
rpiently affected by the (Vneriant of the League tliotJeneral 
Treatv for tlie Reiuineiation of War the CbarU'i of the 
United Nations and, the adient of lot.ilitaium and rlict.i 
tonal tegime.s, hii.s been mdieated abo\e ^ 

§ 318. The contents of the duty of belligeients to treat 
neutrals in .vccordance with their impartiality are so ni.inifesi 
that elaborate trealnient is uunece>sai y Thus duty w/ia/i 
in the first place, any violation ol neutral territory for null 
tary or naval purposes of the w'ar,® and any iiits'rferein e 
with the legitimate intercourse of neutrals with tjie enemy , 
and. secondly, the .ifipropnation of nimtial goods, contra 
band excepted, on enemy ve.s.sels.‘ On tlie other !iii|i(i. it 
inelndeJi, in the first phice, due treatment of niMitial dijrlo 
matic envoys accredib'd to the enemy and found on ocitupied 
enemy territory ; and, secondly, due treatment of ntntral 

* Articles 7, 8, ft, U, 13, 14 * See 1 i tif iiagilx) Ton 

of Hague Convention V , aivl Artirlru \ention \ , and ArtndcM I .*» of Hftgue 
7, ft, n, 17, 1ft, 21, 23 of Hague fonvcution XlII 

Convention XI 11. * Thw in KtipulatiNi bv the Deulnra 

* iiee above, {{ 292tt^292i, ma tion of Pam of 
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subjt'ctB and neutral prop<'rty on enemy tcrriiory. A 
belligerent who conqiuTB enemy territory mast at least grant 
to neutral ouvoys aee.redited to the enemy tlie riglit to 
quit the oceupietl territory unmolested. ‘ He must likewise 
abstain from treating lUMitral subjects and proi>erty estab- 
lished on enemy territory more harshly than the laws of 
war allow ; for, although maitral subjects and property^ by 
being established on enemy ttTiitory. have acquired enemy 
character, nevertheless they have not lo^t the protection of 
their neutral home Slate." H(‘ mast, lastly, pay full damages 
in case he exendses his right of angary *^ against neutral 
])r(>[)erty in eourse of transit through enemy territory* 

§ 319. 'Hie duty of eu(‘li holligerent not to suppress inter- a>ntont 9 
course betw(‘<‘i\ neutrals and the enemy requires no detailed 
discussion either. It is a duty \vhi(*li is in accordance* witheuppn?*® 
tile developinc'Ul of the institution of neutrality. It is of 
sjK‘ciaI iniportanc(‘ with regard to oomnau’ce of sulqects of 
neutrals with lu^lligtTcnts, since fornKuly attempts were 
frequently m<id(' to inleic(‘pt all neutral trade with the 
enemy although no effective blockade had been established. 

A consequenc(‘ of the now rct'ognised freedom of neutral 
commerce^ witli (*ither belligerent is, in the first place, the 
rul(* enacted liy the Declaration of Pans of l8ot5 tluit enemy 
goods, with the (*xception (»f contraband, on niuitral vesseK 
on the ojKui sea or in enemy tiTritorial waters may not be 
appropriat<‘d by a belligerent,* and, secondly, the rule, 
enacted by Article 1 of Hague (Vmvention XI., that the 
postal correspondence of iieutrala oi ladligerents, ex(‘ept 
correspondence d(‘stined for, or proceeding from, a blockaded 
port, which may bt* found on a neutral or enemy vessel at 
sea, is inviolable.^ But the recognised fivedom of neutral 


* Tho jKwition of fouM^n onvoys 

found by a bclli/ijoroiit on (noupiod 
(f'lirmy tonitory is not um 

regayda dtUiuls. Hut thon* is no 
doubt that a ot-rUni r(ui«»Kloraiiou u* 
due* to thorn, and that th<*y must at 
leant Ik* granUil tho U> dc(«vrt. 
See above, voi. i. J 3l>0. Sw? alwo 
Hiirat in Itagm /iontn?, 1020 (ii.), 
pp. 233, 

* See above, § S8. Sm) al»o l''aia:It* 
ton in A.S. Proceedings^ IDSS, pp. 12b* 


140, and Hanard Ihstarch (1039), pp. 
.33ir.39l. un miuiftilionin^ of innitral 
propeity and neutral lossca incidental 
to operatione. StH* also p. 444, 
n. 4, tin the S\)iiM * inift in respect 
of loPw*s of Swiss 6ubjicl,s during the 
World War. 

'* Set' below, §§ 3tU-367. 

* See iiU)ve, § 177 (n.). 

* See ftbo\e, § 191, and below, 
HH. 
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conunerce necessitates, on th© other hand, certain nicasurea 
on the part of belligerents. It would be unreasonable to 
impose on a belligen'ut a duty not t<i prevent the snbjei'ta 
of neutraKs from breaking u blockade, from carrying contra- 
band, and, lastly, from rendering unneutrul service to th<* 
enemy. International Law give.s, therefoi'e. a right to either 
belligerent to prevent neutral merchantmen, so far as is in 
his power, from doing such things, and, accordingly, to 
visit, search, capture, and conti.scate them. 

But the duty of a l)elligcient not to suppress intf'reourso, 
and esix'cially legitimate commerce, lx tween neutrals and 
the enemy has an exception in the ca.se of reprisals. It ha.s 
been prunted out above * that neutrals are under a dutj- to 
resist unlawful interference, by either belligerent, viitli their 
legitimate intercourse with the other belligerent ; for a 
belligerent cannot be expected to submit passively to vital 
damage to himself in eonsequenee of the violation by hi.s 
enemy of a rule which, although it operates directly in fav our 
of neutrals, indirectly oiM>rates m his favour also. If, there- 
fore, the enemy resorts to measures which siqipres-*. or aim 
at suppressing, his legilnnate intercourst> with neutrals, anil 
they do not prevent the.se measures from l«>ing l arriisl out. 
he is justified in resortipg to repri.sal.s, and in tuni preventing 
intercourse hctw**en }u.s enemy and neutrals. 

Thus, when in February 1!)1.'», dining the Fii.^t Worltl War. 
Germany, as a measure of repri,sul.s against the Allies, 
mainly liecause they would not carry out the rules of the 
unratified Declaration of Ijondou,* dccn'cd all the wateis 
surrounding the British Isles to he a w'ar zone, in w hich evi'ry 
enemy merchant-vessel would be destroyed by submarines 
without it being always possible tt> save crew and jiassimgers, 
and neutral ships might be (‘xpo.sed to danger, Great Britain 
by Order in Council of ^larcli 1 1. 1916,® and France by decree 
of March 13, 19I."»,® retaliated by ordering their flee^ to 
prevent all exports from, ami imports to, Germany, and 
by an Order in (Jouneil of January 10, 1917, the Oitldr of 

* I 2M j we aliK) S§ 316, 3l«. See Sherman >u A J., 16 (1923), pp 

* 8«e above, ) 2»2. 400-U9 and pp. .Wl 5S4. 

^ ^ Jumprudtnct gMral* 

» Jjondon GaaetU, March Ifli, 19l6v (1915), pp, 78-79. 
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March 11, 1915, wafl extemlod to all enemy countrieB,^ 
On February 1, 1917, Germany embarked upon a further 
extemied submarine pr^tice with the result that a new 
retaliatory Order in Council was issued on February 10 
1917,^ which decreed that any vessel carrying goods with 
an enemy destination, or of enemy origin, should Ik» liable 
to capture and condemnation in respec t of the carriage of 
such goods unless site called before capture at a British or 
Allied port for the examination of her cargo, and that goods 
found on examination to bf* goods of enemy origin or enemy 
destination sliould be liabh* to e(jiidemnation. The United 
States of Arn(*riea ^ and other States proteste^d against these 
liritish and Frencii re|>risals, asseiting that tljc measure» 
resorted to were a violation of ixMitral rights. This was 
r^rtainly the case • but this fact did not render the Allied 
action illegal seeing that neutraU ilid not prevent (iermany 
from carrNing <ait lier illegal suhinarine practiee, which 
attempteil to cut off entirely all coinminncation with Great 
Britain, dust as neutrals who do not, or an* not abU‘ to, pn^- 
vent a l»f*llig(»r(‘nt from mareliiiig troo}>^ through their neutral 
i(*rritori(\s cannot com})!ain if the other belligerent likewise 
invades theM* terruorie> and attacks the eneinv there, so 
neutral> who flo not prevent one helligereiit from unlawfully 
obstruc*ting(‘ 0 !nrn('rcial intt'icourse between hisonponent * 
themselves cannot complain if that op]>onent replugs by re 
sorting to nu*asures designed to stop intercoms* between I lie 
Hi’s! belligerent and iu*utrals. The rule that belligerents mi»st 
not int<srfere with the legitimate commerce* of neutniLs pre- 
supposes that both helligerenls will carry it out, and that 
neutrals will prevent ))oth of them from violating it. If, on 
the contrary, neutrals acquiesce in or aie unable to jirevent 
the violation of tliis rule by one belligerent to the vital 
disaelvantage of tlu* other belligerent, the latter cannot 
.cx}K^ct<»d to sufl<*r this without redress, and must be 
excused if, in n>tuhating upon the enemy, lu* 'so violates 
the rulc.^ Moreover, if, as siiggevst(*d above, International 

* London .Utmary 12, 1917. * Sei’« Ih^Io^, § 2r>0 (n.). Se«. Philh- 

* February 1017, in the Oro/nis Socniy, 2, p. 175; 

* Part Papew, Mi«c, No. U (1016). P>U. 7> Lutr of Conint/mnd of If <ir 

Cmd. mZ. (1015), p. 4 ; AJ , 0 (1915), pp. 673, 
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Law does not prohibit reprisals even when they happen to 
condict with otherwise recognised rights of neutrals, then, oil 
principle, no objection can properly be raised against measures 
taken with due regard to considerations of humanity and 
calculated to enhance the effectiveness of such reprisals, for 
instance, by ordering the conlisoation instead of the deten- 
tion of the goods in question.' 

The outlireak of the Second World War raised once more 
tlie problem of reprisals in relation to neutrals. Thus after 
Germany had eml)arked u|)on a campaign of illegal sub- 
marine warfare and mine-laying, Gn*at Britain and franee 
Issued at the end of Novembi'r 1939* retuliator\ orders 
largely identical with those announce<l in March 19 la. 

§ 319fi. The First World War wa.s the occa-sion of the de- 
velopment of the new, or almost new, rnea.sure of helligerent 
interference with the freedom and safety of neutral slopping 
mentioned in the preceding section ; namely, the dwlaration 


680. In Hanard Hf-starch (1939)t 
T?hcre th<^ practue ih m 

some rJfUil at pp 302 410, the pnn* 
ciple 18 formuJatcil, m exprewiirig ‘ an 
existing nilo of intrrratnmal law/ 
that the Wlligerent iu»t rche\<Kl of 
his duties toward'* the neutral 
when engagwl in reprisals fur illegal 
acts of his oppmenl ^p. The 

British <’oarts have reiogmMvJ 
the Order in Council of March 11, 
1915, as being in at'conlance with 
International Ijia. See The 
[1919] A.i\ 279; 3 B. ami ( P.C 
347 ; The CniUd 11917; P. 30 ; 
2 B. and C.Pr. 390; The Fredenrl 
F///. (19171 P 13; 2 B. andC.lM;. 
395; for other cases see VmijI, 
331'333. In the case of the goods of 
neutral subjects which were detaimfl 
tinder the Order in Council of March 
11, 1915. it was hcM that the ex- 
penses of their discharge, detention, 
and sale must be borne by the 
claimanta, and that, in the absence 
of negligence attributable to the 
captors, the daiinants were unable 
to recover damages for hitm of, or 
injury to, the goods; The t^niUni 
StaUi fl920] P. 430 ; 3 B. and C.P C. 
760; The New Sweden fl922) 1 A.O. 
229 ; 3 B. andC.P.C. 1000. 

* This is the rtsason why the Editor 


has felt eoriipelliHi to abandon the 
ditfenuit ufw •'xpn*s6e<i in the previ. 
ous fwlitions of this woik. 

See tlie judgment in Th iMtrufra 
11918] P. IS2. 3 B and CP.(\ 181. 
which dfvlaiid the Order Ooum il 
of Kcbnmry lb, 1917, fo la' jufltified 
as a reprisal h\ International 
It was affirmed h\ thr Priw I'cmrnil 
[1919) A 0.971, 3 B Hmli'P,(\3\') 
hw al-o Tkf fiirfiu>i4 , Tht hhe [1921 1 
1 A.r 45S; .3 B and (' P.( . 771. 
On the sul)j(‘<t of ‘judicial repriAttls/ 
8ei»tt. p. 5<Ml, citts a pas'wigc 

fnun tlie judgment of .Martin J. in 
The Lfimor (1916) 3 B and t'.P(’. id 
p. Ill (in the Pn/i Oourt of Bntiah 
(\>hiinljm). And 8e< the <*f The 
Cyme (awarri of dune 193U, in the 
arbitratuin W^tween (Jermanv and 
Portugal) when' it was held that 
reprisals intendid to injure the belli- 
gerent hut aime<l directly and de* 
hla-rately against neutral sutiijefts 
were illegal . Jauuti/ fiviW 

1030, Case No. 2>i7 See ako thijj'aer, 
Tnze f^tL\ No-i. 251 270; Oolombos, 
55 242 25 1; and Higgins m $,y>f 
1927, pp. !28.Utl 

* ^ee filx^ve, ^ I94<i, amt lailow. 
^ 39ti/> ami 3tKtc. As to the layiPJf 
mitxw in NonM'giaii t<Tniorial wAtm 
ill April 1940, mi below, p. 6H3, 
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by bolUgemits of ‘ war zones ’ or ‘ military areas ’ at sea,* 
and the exclusion thci'cfrom of neutral shijjping mainly by 
means of submarine contact inineH, but in some cases aLso 
by means of submarines. Shortly before tl)e outbreak of 
tlic Kusso Japanefti^ War. Japan huJ declared certain ‘de- 
fence sea arciis/ b\it they were situated mainly in waters 
closely adjacent to her cciasts ; it was not until the First 
World Wixr, how<*v(‘r, that the j»raetic<* Is'camo systematised 
as a means of warfare. On NovendxT .‘h 1914, the British 
(Jovernment declared tlie whole of tli(^ North S(‘a to a 
' military area ’ ; on February 4, 1915, the German Govem- 
m<*f)t declared the wliole of the w^aters round England, 
Scotland, and ln‘lan<i to b<' ‘ military area * {Krirg^igpbirt) . 
in both <‘asf*s the areas alTeeted were varied from time to 
time, and by the German order of January 31. 1917, the 
(ircrman area wUvS extended to ine:lude the watf'rs round 
France. Italy, Greece^ Asia Minor, and North Afiira. The 
British measun* w'as oflii’ially described as a ‘ counter- 
mt‘asure,' and as an ' exceptional measure appropriate to 
tlie novel cmidition'* under which this war is being carried 
on,’ and was in sulistaix e a retaliation for the German mine- 
laying policy* Tile (i(‘rman measure <J February 4, 1915, 
was expressly dc’-eribed as retaliatory ; hut the two meas- 
ures differed to an eruanious <»xtent in th(* degree in which 
they eomj4icd with th(* rule go\ ('ruing all n’jirisals the effect 
of which is not eonfiiKxl to tlM‘ enemy - namelj , that the 
rejirisals inuht not inflict u})on muitral States and tliei’ 
subjects a degn^e (?f h.ird''hip and inconvenience which is 
unreasonable', having ivii«inl to all tiu* (‘ireumsiances of the 
(‘ase.'-^ In both cases neutral shipping suffered grievous 

* Hall, § |S5 ; (tarruT. i. §§211, which it denies to foreign shipping 
227; InUrtmUnml Law Ixm-ni^iUph, gmicndly th»' sAiiie measure of pro- 
Twfi)iy^n%y\th iUpmX pp tcuion which the latter in<ghi e!«e* 

ira ; ii/iwTf^nce and Oarter in xiroim^ where elaiin ’ ; and, the same, § 72i ; 
.SV4#»/y. 1 (HHd). at pp 1S41», Rit\, pp. *47-45:1 ; Keith « Wheaton, 
hauehiJK §§ i;Ut>(lU), 1271(1); pp. SCO. iHlo ; Pohl in Virapp. U'or/,, 
§ (54 15. ; HoehoU in Stnipju ai pp* Um>2, 1071 ; Uu ard Hejiearch 
HVe., ‘ii. 49-51, Tnepel. Ktadn (lOdO). pyi. h9070S ; Schmitr. in 
hnndf, litmhfuK (191H); Z.oA\. S (1938). pp. fV4 1-671 ; Smith 

Ilydft, ii, § 720 ; ‘ a war zone m man* in //dj/we ifeewetl, 63 (1938) (i.), pp, 
time operatiima may be i-'aid to com- iJlS t5t»2 ; /Airtard Rmarrh fl939), 
priw an" area of water which a belli pp 6‘U 70s. 

attampta to oontrol, and within * Hce TAf abi>v€, § 31 9 (n,). 
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hardship, but the British Government did at least indicate 
lanes through the mine-fields through which ships might 
pass with safety ‘ ; while the Gerinan Government claimed 
not only to close the areas affc<* •* teii {Sce^sperre), hut to enforce 
this closure both with mines and with submarine craft which 
would, and did, torpi'do at sight any enemy inendiant vessel 
which dared to enter therein ; and acconlingly attempts ai'e 
made to justify the torpedoing of the LimUuna'^ on this 
ground. Althougli neutral vessels reeognisable as .such wcic 
on paper exemi)te<l by tlerman Goviu-nment from tins 
metluxl of enforcing the war zone, a gieat many of them 
suffered the same fi\t<\ 

The legiility of the deelaration of wai /ones nt*eds lo b«‘ 
coiwd(‘red, fir^^t, as between the Ix^Iligcrents, and scxondlv, 
as between the Indligerent declaring the war zone and 
neutral States. As lietweeii the belligerents only, jirovidc^l 
that the war zone is enforced by tlu* use of means, whether 
submarine contact mines, or surface or submaniu^ craft, 
which comjily with the laws of maritimt* waifarc-, both 
eustomarv and conventional, theie ean lx* no doulit ol the 
lawfulncN-i of the pnictKi*. But when wt consider the 
second aspect, we arc faeeil with the fundaiiHuita! punciple 
of the freedom of neutrals to cany on their coininerce on 
the high heas during war without molestation of any kmd 
not rtsognistMi by International l^aw^ , and tiie burdtui of 
proving that International Law has recognised a partacular 
kmd of molestation must lu‘ ujion the belligerent asserting 
it. The different kinds of rei ogiusisi molestation arc usually 


* T hia material fa< t gcies pt rhdp^ 

some A*ay in the fltrwtiofi of oKplunt 
mg wh> the Ooveniment of the 
Vtiited States, protcating agaiimt 
the (Jmnan mcaaniPrt, m «] 

‘no like sense of outrage ' (Hycl(‘, n 

•*27) in rt^ani to the rninf hrld^ 
id by Great Britain 

• E.g, by Flewtb lann in Livzt, 
B, 2 (note), ft ts diffimlt to fob 

low Fleiachmann’sargutnent (in Lisrt, 
j ft4 B, 2) upon Sffapetff If the 
editor understand*) him aright, it 
thia : to establish a Su^p^e, antO' 
malic eontact mmes may f>e laid, 
providird that previous earning is 


gnen , wh\, On n fon\ nmv not sub 
marirn s >h fnr tlif ftftme puipw, 
and wh\ urn thrA not their 

MitiniM at hi^ifht, provifliMl that a 
warning ha.H Ummi given that within 
a partuular ronf' the> will do 1 
Ihm Rperna to amount to a (laim lo 
brrak anj rule vf warfnio pltividcd 
that you gi^e previous noOi-e pf )our 
intention to <lo so \Vh\ sho$ld not 
surface fni ft also attack mcfr'banl 
men, enemy or neiitra), within the 
7one declared, proruhsl plevious 
notireof theinntentton has been given? 

As to the Hinking of the Uminmn 
see above, § I94a 
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capable of being grouped imrhT tJie lieadingH of Stoppage 
of Contraband, Eiibuveinent of Blockade, Prevention of 
Unneutra) Service, and Ix^gitimate KepriHaln, together with 
the exerciw' of the ancillary nghtn of visit and search ; ainl 
it IS further recognised that neutral «iiupj>ing cannot com- 
plain of the d«inger and ineonveniencc attendant upon the 
lawlul laying of submarine <*oniact iAint‘s ^ But it is suh- 
luitted that, apart from these cases, no warrant ean be found 
fc>r the h‘gality t)f tlio declaration of a war /,otu' exclusively 
controlled by a he!lig(*rent, and entered by neutral ships 
only at tlu’ir jhtiI, as a sperufic mean'' of waifijire ; and that 
tlii* declaration of a Avar zone can only he justified as a 


‘ IhH iiuUult^ yr<jltabl\ tht rviit 
of IftAjng mint' (luJ\ ncailuKi to 

iMMitriiN ilu* lawful oi that 

nglit, whfit arjojuiiting to th<* 

» HtahhvhoUMtt Ot I > , Jy 

}>rohnbIv irnh [K’ndt Ilf of am of thi 
four grouial-, ratf^U alo\t*, of 

K’hi c \Mfli h(utr»I 
MinuiKrte Vs -*1*111*11. (lunog tlu loi-t 
VVorhi War th<* laMiij* >f nniiofoM^ 
a a** Htlo|)U*l parti V as *4 niCf*ui« of 
rHahation am) partly <au < f pto 
fiMtiuu imiiist e n< MIS suhmuiiio*' u**! 
fiiines '■'olisoijiioijth if wvnt hc\oM<l 
flu so imuth in 191*', when flu* 
I uilt*<l Slat<s Ixnanv* a h(|li^»riiil 
tht'v pntn ipaUal in flu* Ni uii 

Na niino iMrtaj’i w h < li uxtini**! 
from StotUml to tin. Norvu;..iin 
tfintof lal wrtt»*rs On tin* onihitok *>f 
fho S^Morui Woihl War Unt.nn 

Uni a nuno titM tn fht* jirrat^i pin « i 
thu Channel oU Ihm r ts tn 11 us in th<‘ 
part of tht Norm s^^^^ mg lln 

<»ermian aiul the* Danish loast-i t.tr 
rnanv did lht» Hann in onht t») bar 
the arof'fia ti» her North Sea » oai-t 
Vt the eiiri of l)e<enil»t'r 1939 tin 
Untidi Adtnuiilts luinoumed that 
protiMUoii ag^iinit (hTm.u) imlis 
(rjminate mme laving a mine barrage, 
between twenty tiinl hflv nnlo'* wide, 
would be laid along the entire UntJ'-h 
Kaat mast, leaving a narrow spin* 
hefcw^mi tlie barrrtgo and the coast 
for navigaljcn. On April lif, 19tu. 
after the mvasiou ol i)onmafk and 
Norway by Get many, the Admiralty 
annoututHl that mines ha<l l>©eii I.ml 
over a large area in the Skngerrak 
(in uhivli tt ohanntd iwent;^ niilea wide 
WM left open) and the Kattegat, and 


in the Norlli Sr*i from a point nc 
fht hutdi I oaht to the Norwegian 
< oa-if On Ajnil 14 a furtlier mine 
fn l‘l vas annonn td to have been 
I id ii\ tin VI h >li of the Kattegat an*i 
ni tin •'oviflnin Ibiltn ao ad to rover 
the whoji n* thi Oirniai' ibiltu coai»t 
up to Swidi**!! tcmtoiiAl watero 
tounvns iUo laid nnin h m some of 
tlnse anas lln diveiopmtntn 
tend* d iM t h din 'inn of a «m « easfnl 
I M ri'on nf tin right of the btlligerent 
in Jav innu tn ld*» on the high fifMs 
irn •'p* i tiN ♦ *1 n]niHrtls hut ^ubje* t 
ti‘ the *1ut\ to ei sure the relative 
of mutiil tntOu On the 
«*ilni hand, the laving of mines hs 
tlji \lli» -I in sonu sppMlud areas of 
Nojuigiin trinfoiial w itei-* on Aprn 
s pipi, f \i Ab It I ould b'* K galls 
jMslilucl, I onld to. ( \i laiiiOii cjtlur 
• •M tl < gr nr *1 of k pii'-aK in fat t 
If w i" jU'iihul bv the Mhcis b 
It ft \K lut i«' lutlisi ^n^^natede^trlKt^on 
t*f neutial “hipping hv t»trniAuv) or 
IS an at t of stlfhdp vahvilali^ to 
pul i stop to th< abuse i*f Norwegian 
tenitoiiil waters for the puqvose of 
pass<m< ditb'ring from tlic ordinal v 
( oinmert lal routes and intondetl as a 
means ol as ouUng capture iiee below , 
\n ) KsseiitialU the RriU^h 
ththinition that the Ska/errak and 
Krttiegit. tho North Ssa. the Knglish 
(^hannel and the lb»> *vf Jiidcay con- 
atitu(<*ii war areas vs a^ * ' result of the 
VMM that thei^e areas w\re the actual 
theatre of war op< rations. Un the 
other liarid, U would appear that the 
primarv putiHise ot war tonoa aa 
doolarerl by tier many w-aa the dc* 
stnictnm ot commenual shipping. 
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reprisal for a breach of law by the enemy, and must then 
ooniplv With the conditions mentioned in the [iiwediiig 
paiagnipli for determining the laHtulness of the oi'casion on 
which, and of the niannei m wliicli, siK'h reprisals as athet 
neiitraJ Slates and then subjects me (‘Xeu ised 
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Vatwl, HI l<i5. Us 1 la H»ll. 2r> 21'). 22n, 22t> W.stliiki. ii pp 227 
I a\mnve, 234 240 Miuunni. pj» 227, 24o 2o(t 

II 217, 21b, 228 r<i\ior, t)l\ (>20 »>32, (>!“> \\ .illct i, 66, 67, 6U (il 

Iloll ifitl / pp » 41)0- Ktith 8 U heal on, pp 0 JO <».U, 142 060 

Wharton, m §^307 400 Mot»rr. vn <5^ I2‘H UOJ Uluuton 42() 129 
lihinlv lili 75h. 760, 7n 1, 70 >, 700 7\{ fit tfti i 140 I6<i i .< tit Un 

in // n pp ImT n7o I llmann, § lOl Fmn Oilh. 1 UO U >7 

IKvp^igTi>t, Nn^ t)0<H)92 Unnr, ii ))}> 306 lOS (hUo, i\ 

2WJ4. 2kS 3 hion\ in Noa 164^1760 167 M 776, 17S2 ir)S( MiKtuh, n 
5§1J1 IM ^^70 7 ), 1 lb 122 Mi iip^itlnt , in' pp 710 »17 Ihllii 

pp 2h4 2>J0 IVrcls 6 sJO Ii4a pp 173 1 so Hullvriin. pp 112 

-Hupmv, Nih 30s 310, 315 <17, ami (tu^nt, Non 277 JOl UmO n 
850S,7K H()l st>2, HM). s87 Ms Kolm. 002 0oi> 1077 losl, Uoj illo 
— Hrt kv inh, MJ pp 137 677 pp lor>J I2t 

Land Warftrf, 4(>6 471 -Kmickis und rjit^'htut dn 

Marhi^ im Sedrif j pp '22 70 Wthlier^. 11 la f hnu (t 

la grand f qufm (1920), pp 31 hH) - 1 tu hairt*, l^niix \ nevtur ti 

lOfiion df''-‘ rantei* h^U\Jf^^ntn dann Li fun untrt^ llOJi) 

Of h’^n^ r, Ih r 1 rannt i m /O rif/nm nn i f i t/>i> * m >.» w/ni'* \ f a) / >u 

Ffiltf h -f ian U (1*48) 


Hofltdt- 

tjUsby 

and 


AgAinfit 

N«utr&k 


§ 320. The duty of inifMrtuhly incumlj<‘nt upui d luujtiol 
muNt obviou^h pnwtut him from eornmittm^^ ho^ilitu^ 
against either hdligerent Ihis would ium d no mention 
except to dLstinguidi iK’tweon hostilities on the om* liand, 
and< on the oth(*r, military or na\al ai of foue h} a neuti\d 
for the purpose of repulsing vndution'^ ot his neutnilit\ 
committed by either belligerent Hostilities by a neutral 
are acts of foret jKuformed for the puipos(» of Atl<iekuig a 
belligeient. Thej are acts of war, and th(\ ereate a ci^ndj 
tion of war between 8urh neutral and the helhgereni icon 
ceraed. If, how^ .er, a neutial (Uh's not attaek a liolhgefent 
but only repulses him by force when he \ lolatos, or atteHiptH 
to violate, the acutrahty of the iif ulral this dcH^ti not eoie 
atitutc hostilities. Thufi, if men ot-war of a belligerent 
attack an enemy vihssid in a neutral port and ate rcpul^tnl 



§3201 NEUTRALS AND WARLIKE OPERATIONS 685 

by neutral meu-of-war, or if Iwlligerent forcen try to make 
their way through ncMitral territory and are forcibly pre- 
vi'Uted by neutral Iroojw. no hostilities have been com- 
mitted by the muitnd, who has done nothing else than fuHil 
his duty of impartiality. Article 10 of (Convention V. enacts 
categorically that * the fact of a neutral Power repelling, 
even by force, attacks on its neutrality, cannot be con- 
sidered as a liostih* iu t/ ^ And stress must he laid on the 
tiu’t that it is no long<‘r h‘gitiinatc for a bc^lligcrent to pursue ® 
military or naval forces wlio take reduge on neutral territorj' ; 
should a belligerent, nevertheless, do this, he must, if 
possible, l>o repulsed l)v the neutral 

It is, i>n tlie ether hand, !ike\\i*-c olnious that hostiiitus 
against a neutral on tht' part of either b(^lligcrent are acts 
ot war. and not m<*re violations of neutrality. 'I’hus the 
(ItTman fitta<‘k on Ih Igiuin in 1914. to enable (Jc iman troops 
to mareh through Ih Igian u^rnlorv and attack France, 
lax^ated war l)t‘t\veen (hainany and Belgium. If. luwa^ver, 
forces olont* belligerent attack forcCvS of the (Ulior belligerent 
wiiieh liave takcui refugt on lunitral territory, or which are 
there for other }»urfK)sH<*s, such attack^ do not con.stitute 
ho.stilities against tla‘ luuitral, but are mviv violations of 
neutrality ; and they must b<* repulseil, reparation must 
be lUiwIe for them, as the caM* may be.* 

^ Se« Ua.iw\utnj»KTrt in HI., Hnl ((moerm*<j, I’liifi aaom<iU*ii8 situation 
Hvr., 4 Otria). <mt of the luabihty of 

* Sw' rtbc‘vf\ J -S\ and below, China anU Kon'a to frtic thcmtw.*h 

§ JUT (4) ; ftiiU H<4in, § loot). from Kusfian oooupatioii and in- 

^ 5 71. rhH’iH'o. .fujuri her action 

* .S<N[* l>4>low, ; Qmt4* a (which mu«t he claa«iU«‘d as an inter- 

pcmibar ruinljiion aro«t* at the out- vcntion) to he justified on account 
break of and during (he Kusmu of her \ital interests. The Powerb 
liapanC'^e War, The ends for which rei’>‘kniitscd this situathin bv iniluea- 
Jajun a'Ciit to war weie the expnUion i mg China not to take pari in the war. 
of the Russian for<’«'a from tlic Chinese and l^y influenoinf: the l>elligt’rent8 
provnnoe of Manchuria and the liWra not extend military operations 
tion of Korea, which was at the tune beyond the borders of Manchuria, 
an uide](>endent Stale, from the intln- Manchuria and Kort\a having become 
nnce'of UusHia. Manchuria and Ki*r<'U part of the legum of war (scse aliove, 
JxM'amis, therefore, part of the n’gion | 71 ; 1/awrenoe. On*, pp. 268-294 ; 
of war, although l>oth weie neutral Ariga^, la i/u^rnrufiso-japonaisc (1908), 
territorieft, and neither ('hina nor §§ 16-22), the hostilities committed 
Korea Ix'eame a luiity to the war. there b\ the belligerents against one 
The botttilitiea which occumHl on another cannot be cLissilied as viola- 
thi^e timitral territories were in no turns of neutrality. The eases of the 
wise dii'ectert against the lUMitmls and the Knnri:, and the case 



gye BEI.U0B»«NT8 Airj> HBUmia [| 

furnkh- § 321. If A remains ncutr^, it vidatea its ttmtnrti,il. 
*®s itv by funuoliuig a b<‘llifferent with troo|>« or 
iiTSfen- and It in.»tt(>rs not wlwther it nnidm such aasistnncp i„ 

oftbf' MlmcivnU, or to both alike Whcreanfonvention \ 
not mention the fumislmg of troop, Atiwle v 
Convention Kill enacts that ‘ the supply, in any manner, 
directly or indirectly, iiy a neutral I’ower to a beliigeii-nt 
Cover, of warship, auinuuution, or war material of any 
kind whiitevTi, is forbidden ' 

Ho\Ae^’er, it was controversial wJiether a lUMitral State, 
which in tune of jx^ace had concluded a treaty \utJi one of 
the belligerents, to furnisli him in case of war with a limited 
number ot troops, would violate its neutrality by fnllilhng 
its treaty obligation. Several writers * answereil the ques- 
tion in the negative, and there is no doubt that during the 
t‘ightecnth century vsuch oiuses happened But no case 
happent‘d during the nineUxuiUi cenliir}, and it is eleai 


of the Jicihitfini^ ma\ lUuMti Ut* the 
pe< uiwr ronUUtoii uf dlUirs . 

(11 On rebrunry S, llMM, a Japan 
sqiwiron uikUt Admiral Iriu 
entf^red the Korean harboui of ( he 
muipo and diseotbaiked Ja{>anfse 
trrwpfl The next inormug Admiral 
Unu requewtKl the comiiijandtrH of 
tiKO Husv-ian hhip6 in that harlKiur, 
the Vartc^y and the Korulz^ to Iea\o 
the harbour and engage him in iHitOe 
outhide, threatening to attaik them 
iiisidft the harbour in rase the\ n- 
liut the) did not ref\ip<, and 
the battle took plate owtHide thi bar 
h<mr, but within Korean t»miorial 
waters (see liAw rente, IWir, pp 271) 
2hJb and Takaha«hi, pp 4b2 IV») 
The complaint made Iw that 

m this ease the Japanese vioIhI^nI 
Korean neutrality, would to Ip 
unjustified, since K< n a fell withm 
the region of war. It wa« for this 
reaaon that the JarMneso nu74» ( ourU 
in UlO*!, duniig the Ruhso-Japarveae 
War, rondemne<i the RU'Wian v easels 
Ekatmmfftlap (Hurst, ii. p. 1) and 
3[ukdtn (ibtd.t u. p. 12), although 
they were captured, not on the open 
sea, but in the torritorial waters of 
Korea, Th4 Tinos, atapve, J 

(2) The Roasian destroyer Resk 


tihH, one <d tlu that incapid 

tioin l*ort Aiihiif on Vugu>.t It), 
n)t)l, took ndugc in the ( himse har 
hour of ( lufu. On Angnsi 12, twi* 
Japaiuhc destroyers intefMl the bir 
Ikiut, eapiureti her, nnd . /Wf«I Utr 
away im* l^iwreToe, liar, pp 
2M1, and l\ikabishi, pp 4*17 411' 
'j her< ought to in no doubt that 
this was a violtilnn oi neutralitv 
(sec ImIow, {i§ Jbl* and Jt»l, whin 
the <aHC8 of the an<l tin 

(/nifral Arm^trt/rtfj are distusM^d), 
*>in<e t hifu dess not Ulong to tin 
jriirt of (Kina which fell within tin 
region of war 

Auonmlou^ aUo watt the rtiruitit>n 
during the Kir^^t World War, whni, 
while (Irecfc was still neutral (ntv 
above, §,'Ibb;, the Aim ho( ( iipud talon 
ika and also ( tirfu and leriain otlur 
Orwk islands 7 he forces whnjfc lud 
knde<l at Salonika were atlhKktMl 
by Bulgaria and the other itniral 
powers (see lielow. j J23, U*oittuides 
in Zo I . 2 (I<Ul), pp 12<J 17^, and 
(trirner, u. 4tJ4 47:i) 

* See, for lontaiKe, Hlunt»<*hh, 
5 7*»tk and Heffter, j 144 S<^oaf>nve, 
jf 3nfi(2), where the eaee is qurded of 
Ilcnmark liirniehmg troops to ftuwuJi 
ill 1788 during a Husso-Swcdnih war. 
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tliat nowadays the answer must be in the affirmative, since 
a qualified neutrality ^ is no longer admissible*^ 

§ 322. Although several States, as, for instance, Great Subjecu 
llritaitt® and the United States of America, by their 
Munhupal Law prohibit their subjects from enlisting in figbiing 
the military or naval service of belligerents, the duty 
impartiality incumbent upon nc^utrals do<^s not at present 
include any necessity for such prohibition, provided that 
llie individuals couccrni'd cross the frontier singly ^ and 
not in a body ; moreover, as lias aln‘a(ly b(‘en mentioned, 
tlu‘ subjects of neutral Stalct^ who thus enlist do not thereby 
eonuriit any offence against lh(* rules of IntcTiiational 
Hut a neutral musi recall his military and naval officers who 
may iia\ t* I »een serving in the army or iia v v of either belligerent 
bidore lh(* out break of w ar ; and must retain military and naval 
odu'cvs \\ luj want to re^lgn llunr eoinmissious for the obvious 
purpose (jf enlisting in the service of either belligerent. 

On the other liand, there is no violation of neutrality in 
a neutral allowing surgeons and other non-combatant 
mrmbers of iiis army invested with a eharacter of inviola- 
l)ility necording to the Oeneva (Convention to enlist, or to 
remain, in the service of (dtlier lielligi'rent. 

§323. In eontradi.stinctioji to the practice of the Passage 
eighteenth eenliiry/* it is now gen<‘ially recognised that 

VftU*rial 

> Si'O Atx»\e. § aor), I’tnnu'nt rp.illx auxiluirv truisera 0 lOUgh 

* regards iunijHhiug siuii uf war to the Oennan N*i\y, and had the Neutral 
to helligerenlH, the (jueNlion arone (.erinan Ouvernnieiit given its Territory 
during the -daptimM' War M'ut t-o the tranKaitiMii, a violation of 

whether a neutral violates hts duty r.eutralit\ would have eorn- 

of nripartiaht\ h\ not preventing imtteil by tlenUfiny. But the (Jer- 
hi« national steamship eomiwuies man maintaimsi that they had 
from HclIing to a belligerent huoh of not U'cn auxiliary crimpers, and Japan 
their linera as are destined in ease ol did not lodge a protect with Germany 
war to l>e inenrpornUxl as eruisers in on aecount uf the sale. If these liners 
the natiimal navy. The auxilury ituimts to the 

disciisseil on aeeount of the sale to Oennan Xa\\. their Mile to Uuasia 
Russia of the I ktona and was a legitimate sale of articlcn of 

the Kaigtrin J/nrui 7'fter-esi'a by tlie contraliand. See below, § 1197. 

North (barman IJovd, and the Funtt * Sts* § 4 of the Foreign Enlistment 
likfnarck and the ('ntumhia by the Aet, 3870 
Ham3>urg Amen(‘an lane ; for these ‘ See Article d of Convention V. 

vessels wer»' a1 once enroUeni in the * See above, § S2a. 

Russian Navy as second -elasaeruisfrs, * See V’attel, in, §§ 11 9- 1.82, See 

re^natiKHl A^u^an, tWaf, and also Butler and Maccoby, iTAe/lm/op- 

Tmh/ Hiwl these vessels by an wie«< of IntenuUioml Law (192^1), 
arrangement with the («erman Oov* pp. 234-239. 
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t' 

a violation of the duty of impartiality is involved when 
a neutral allows to a belligerent the passage of troops or 
the tranaiKH't of war material or supplies over his territory.^ 
And it matters not whether a neutral gives such permission 
to one of the In'lligerents only, or to both alike. 


(a) The Pa,<tisa<je of Troops 

The practice of the eighteenth century was unavoidable 
at that time, since man\' German States consisted of parts 
distant one from another, so that their troops had to pu.ss 
through other sovereigns’ territories for the purpose of 
reaching outlying parts. At the beginning of the nineteenth 
century, the pa.ssiug of belligerent troo{>s through neutral 
territory still occurred. Prussia, although she at lirst 
repeatedly refu.sed, at last m 1805 entereil into a .secret 
convention with Russia granting Russian troops passage 
through Silesia during war with Prance. On the other hand, 
even before Russia had maile use of this pi'rmission. 
Napoleon ordered Bemadotte to march French troop.s 
through the then Prussian territory of Anspach without 
even asking the consent of Prussia. In spite ('f tiu* prote,-t 
of the Swiss Government, Austrian trcMijis passed through 
the Swiss territory in ; and when in 1815 war broke 
out again through the ♦‘scajit' of Napoleon from the i.sl,ind 
of Elba and his retuni to France. SwitziTland grant «'d to 
the alliotl trciops pa^.sage through her territory.- But siiue 
that time it hius become univei-sally recognised that all 
passage of belligerent troops through neutral territory must 
be prohibited, and the Pows-rs deidared expre'^sis verbis in 
the Act of November 2(t, 1815, which neutralised Switzer- 
land, and was signed at Paris,® that ‘ no infenmee unfatour 
able to the neutrality and inviolability of Switzcrlan«| can 
and mu.st be drawn from the facts which havi- e.insc4 the 
passage of the allied troops through a part of the territorj' 
of the Swiss ('onfeileration.' * The few mslanees* in Mthich 

* Sec Dumae m Ji.O., 16 (1»09;, pj». > Mart«'iw, S.R., '2. p. 741. 

269-316. ♦ See aIko alMjve, § 20!^. 

• See Wheaton, §S 418-420. * fiee Heilborn, Heehtt, pp. 8-9. 
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during the niuctoenth <5uniury States pn ‘tended to remain 
neutral, but nevertheless allowed the troops of one of the 
belligerents passage through thc'ir territory, led to war 
between the neutral and tfie other bt^lligcTimt. 

As has boon already stated.^ in Oetobor 1015, during the 
Kirst World War, wltile <Jree(*e was still neutral, the Aliu s 
on th<" invitation of M. Veiuzelus, tluuj Prime Minister of 
(Ireoee, disembarked troops at Salonika lor the purpose of 
bringing aid to Scu'bia. The Gr(*<‘k (h)v eminent protested 
pro formUy but did not j)ui any obstacle in tlie \^ay of their 
l<inding. This led to an attack on Salonika by the Central 
Powers, bnt war betueeu th(‘ Central Powtus and (Greece 
did iu)t ensue until much later 

In July imj, after the clfecii\(* (‘cssatitvn of the hostilities 
in Kuro])e, Sv^itzerland agreed to jMuniit tlu* transport to 
her t(MTitory of a nurubei of unarmed Brilisb tioo]>s on their 
wiiy to (Jreat Britain. At that time th(‘ hostilities in the 
Kar Kiisi had not yet termiriat(‘d Jajian eapitulated a 
month later and Swit/erlaml insistcil on and obtained an 
unilcitaking that tlu>c tn)op>§ A\(*uld not be ustal in the 
Far Eastern theatic of s\ai 

Howev<‘r, just a'- in tlic^ (ase of furnishing tioojKs. it is 
a moot point \\hether jaissagc of troops <'an be granted 
without violating the duty of impartiality incumbent upon 
a neutral, in case a neutral is requin d to grant u in cons(»- 
i[iienc(* of an existing State stu’vitiule. or of a treaty jirevious 
to the war, 'riiere ought to he no doubt that, since nowaday'* 
qualified ueuirahty is no longei atlmissible, the question 

^ Aljovo, ^5 :Wm, 1120 (11 1 ImiiaL {nnmtl I 027-1^2^ 

* § ^52a \n 1, aiul tiani^r, ii ra‘'C No. ;ivS9. 

§§ 4ar47:{ For a jsin nt tlu* •> s<'o ( h lisnrr, />rr YVhn'.*/ /V i- 

iO'hon (if thr AJlir^ ja (tri'OiO (idtfni iiutrh tf>t nfufnjir, 

Strupp^ Iai sitiwivm int^rTuiiximtih f nn»l xm t tiV* r/f ^ (lOlh), 

/a {1S2J J1U71 : bonfKuioi* eP IKMIO In IlUO, nUtr the 

lu ZjkV., 2 (1931). UP 142 170; to^‘.ntion of hostilities lu Norua>. 
Hendlftm-MorK'N, Sh^ltrA xn ihpfn Swivleii pormitte^l the thro«j;h 

mitiie ' //w/ory ‘naaO), pj» UO U2 her terntorv of nuonhers of the 
SiH> also Drmnlt finil Lhentier, //h tJennau ariTOvl forces in^ on or re* 
Uw ihplmnafixfixt la UnVr d( tunun^c fn*m leiuo. tircat BriUiin 

rt joura^ rt 1 11)20) , Frtuij; 5 ulis, l^cr proteNteO. Fi»r Hn explanation of the 
ft in rrtAf mottdiolf. i. (1020) aetion in an interMew given 

pp. ;i23 ft sfq. And (Wnca hv the Swedish Minister to the 
Hmthfrxf V, fUnmnp, iletndwi the I tided Slatv'^ in Angiot ISIU) stx* 
tirreeo (lerrnan Mixt^ Arbitral Tn- Unekworth, \oh p. 0O<, 

VOL. 11, 2X 
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must be ansuemi in tJie negative,* unless, os in the case of 
the Ch.irtt'r of tbo United Niitions. the other Ijcdligereid 
must be (Knuiicd to have consented in a treaty to a neutral 
State gi-anting, in eertaiu contingeueies, the right of passage 
to troops eo-oiM‘iating for the enforcement of the (’luirter. 


» 

(b) T}ie Transport of War Material ami Supplies 

With re<^fwl to the transport of war miiterial and supplu^s, 
^\xticle 12 of Hague Convention V eategorn‘alIy enacts that 
* belligerents are forbidden to move at-ross the i<‘rritory of 
a neutral Power troops or convoy.^ eithia- of nimiitioHh of 
war or of supplies/ Put difleient from this ease is tfM‘ 
case in which rnunitioius ainl the like are sent by private 
individuals to a belligerent aenxss neutral t<*rritory. As to 
this, Article 7 of that t\m\eutu>a lays down the rule that 
*a neutral Power is not bound to pievent tlu^ export or 
transit, for one or the other of tlu' belligerents, of arms, 
mumtions of w^ar, or, in general, of nn\thing which can 
be of use to an army or lleet.* ^ 

The divstinction between theM‘ two articles was incidentally 
cousideied ® during th(‘ controversy that aroM‘ in the First 
World War, betw’cc n Civai Hritain and Holland, (S>nccrnuig 


^ Sec hIkivc, 3^5 liOS and ^ 2\r^d, 
and vuL i. § 2^7. also ( lHi> 
Lehrc ron d^n 

(1894). pp 212 217, and l)un»i*t lu 
HG., Hi (1909), pp 2X9 310. s*** 

ftliro Anga, Lu Chtu^ *t Ui t^ranfh 
guerre turryp/^nn^ (IHJO*, di> 

cutam the tranfip<'rt of Ku*^.Hiaii 
on the t hinese EasUrn UAij\(a> ui the 
course of the 1: tri^t W orld V\ rir, pp 
87-93. Fanchillc, Xo lt()l(]). gives 
details of the p 4 i«aage, after tl»e foii- 
elusion of the arnoetire, of (UTman 
troope through the OuU'h terntoiv of 
Umburg. Whih’ wlhdrawing from 
the occupied eneiny temtorv in 
acoofflanee with temm of the 
armietice^ German troope from 

November 18, 1018, through th^part 
of Dutch territory in order to reaeh 
Germany. They paeaed in group of 
one hnrulred, and were disarmed by 
the Dutch authontiee hut not in- 
terned; the Allies proteeted. Aiiil 


HCf voi. i. § 2nd (n ) on the grant of 
the use <ti naval and air U'w-or aiul, 
geiurtlh, of humus of ♦ otimumu i 
tjoninilu lr*‘ttv of AUi ou e b» Oveui 
I Treat UiitHin and Iiaq in imi 

UiMtf UrPaiti aiid }!)gvpl in {9.9>, and 
ahov# , ^71, for <u'niiar prrn i-ionK with 
logaid to »*ojne imo'ditod 

^ Anga, hi ( hwxf^ ft la i/ratuir 

yufiu tnrnpfiHfif (192^1, pp lU, llo 

Artiih* 22 of the llalMria ( ofivontion 
i»n Mm It line Xtiitralit v of 19-’^ < 
alxive, § hS) iMijwam upon thf Higna 
tori*^ the duty tfi jaumif tlufe transit 
of war aiinnal, ete , tn the evinit 
of ono of the belligerents feeing ft 
hiwd lo( ked iouTstry' having i|i> othrr 
means of supply mg itwelf, fKrovnded 
fhftt sufh Ininsit doe« not efulanger 
the vital iriterestM of the Country 
through whi< h transit is rerjuesi^Hi. 

* Farl Papers, Mwe, No. 17(1917), 
Cmd, 8693, and Gamer, ii. 5 ^70* 
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the traiusit of metals from Belgium (then under German 
military occupation) to Germany, and of sand and gravel 
from Germany to occupied Belgium, through Dutch terri- 
tory. tfreat Britain argued that Holland, by permitting 
such traffic (wtiatcver Ihe purpose for which the materials 
were tised), was giving direct assistance to (Jt^rmany, and so 
committing a violation of neutrality. Holland, on the 
other hand, argued that slie only bound to prevent 
the transit of ilu'se materials wh<*n they were cr)nnccted with 
military ojH'rations, and that the consignments which had 
[Kis^-jed thnuigli wen' not so (*onne(*U‘il.^ Similarly, during 
the Second \\(U’ld War (Jreat Britain rightly jwotested 
again>t the Agre^unent cojiclufled on July 8, 1940, between 
S\ved(m and Genuany, m which the tbnner p<'‘rmitte(l the 
transport through her t<‘rritory of German war and other 
Tualerial t(» Norway.^ 

§ 324. 1'he passage of wounded soldiers is different from Parage of 
that of troops. If a neutral allows the passage of wounded 
soI(li(‘rs, h<‘ (‘ertainly does not render direct assistance to Neutral 
the lielligenmt concerned. But it may well be tliat he gives 
indirect assistam'c b(‘oaus(‘ a belligerent, being r(‘lieved from 
transjitirting his wounded, can now use the lines of com- 
munication for the transport of troops, war material, and 
[irovlsions. Thus, when in 1871), after the battle'^ of 8(‘dan 
and Metz, (Jormany applii'd to Belgium and Luxemlmrg to 
allow' her wounded to be sent through tluur territories, 

^ liarrier, u. § r>70, and Ch. do World W.tr, and the lns^.^U*nce nf 
ViKScher in -S(iyia;. pp. U2 IIh* and Amonoau (invorn- 

10l». Tbo passi*j^f' of a ship oarrvui^? Jiirnl." ori thr limitation of that 
mumtionB through an inUTnatiunal traOn W iu-n m 1101 Xorthora ItJtly 
oarial (aef- al>ovo, §72. and tho waji ocoupiiid by iT*orman forcoa, 

U'imftWon (m23), ronnanont Swititrl.vnd lirniiod or prohibited- 

Court of liiUTnaiional dusluo, Publi- thr Iraii'-it f)f sonic jjood'A which, al- 
catjoufl, 8oriea A, No. 1) i>» n^t in- thou^di not dirretly falling within 
compfttiMfl with the neutrality of the Ihc prohibitum of Article 2 of th* 
riparian State. t'oincntion, were requinitioned by the 

• 'rhe Swedish (iovcnimcnt in tiernmn authonti«\s in Italy with a 
juati^injr its actum j;a\e a Koiucwhat >iew to Hlrcnptht nirsi the ttcrraau 
reatri’ctcd interprotatiori t<» the term u.ir econoin>. Kvciu Hy. m Febru- 
‘ convova ’ m Article 2 of the (\m ar\ lObi, Switzerland prohibit'd al- 
vention. For deiiiile mm* Oeln^ncr. tonelher the Inui'^it of such goewis 
op. cit, pp. 139- 142 See abo i6uf., from Italy to (;erm any on the ground 
pp. 145159, on the tninmt of good** 1h.i( they iMmsIituted war booty - 
betwowi (iermnny and Italy through unh^H it uere proved timt they did 
Swias territory during the Seetmd not fall within that category. 
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France protested on the ground that the relief thereby 
given to the German lines of eommimieation would Ik* an 
assistance to the military operations of the German Army 
Belgium, on the advice of Great ‘Britain, did not grant the 
request, hut Luxemburg didA 

Accoi'ding to Article 14 of Convention V’., a neutral 
Power may grant the passage of the wounded or sick at thi* 
request of a In'lligerent If he iloes, the trains bringing 
them must carry neither eombalants nor war niaterial, and 
those of the wounded and sick who belong to the aimy of 
the other belligerent must remain on the neutral lerritor\ 
must there be guarded by the mutral Govi'rnment ,uid, 
after having recovered, must Ik* prevented from ri'turning 
to their home State and rejoining tlieir corps ® lly Article 1 4 
it is left to the discretion of a neutral whether or not he will 
allow the pass.ige of wounded and sick . he must, therefon*, 
investigate every case, ami come to a conobision according 
to its mciits. During the First World Wai the rmted 
States, while neutral refused to allow ci'rtain wounded 
Canadian soldiers to pass through Vmeiiean terntoi^V on 
their wai lionieA 

§ 3'2.'>. In c<intradistinction to pa-sage of troops through 
his territory the duty of impain.dity mfumli<‘nt upon a 
neutral dots not r^uire him to lot hid the passage ot 
belligerent mcn-of-war* tbiough the maritime belt forming 
part of ins teriitorial waters. Article It) of Convention XI II 
categorically enacts that ‘the neutrality of a I’ower is not 
violated (nVv/ pas compromise) hy the mere jias.sagc of 
belligerent mcn-of-wai and their jinzes ’ Sinoi* ‘ everj 


^ See Hall, }219, OeUckern lu 
HoUzenderff, iv, p 

• According to Article lo of (’on 
vention Vm the * (hnova Convention 
applies to the sick and mounded 
interned in neutial territory/ Set 
Favre, I/internmejr cn Sume des 
prmnmers de guerre malad^s on 

• See, however, Hoffer m Rev, 
iiUem. de la Croix^Houge, Fehniary 1 5, 
1919, pp 169' 160, ciM in Kauchille, 
No. 1462(4), and w>e FanchiUe, 


^ 1160(1). At the end oi i9Ii the 
Swiss Federal (Vmncil invite'll the 
(ierman and French (iovernnt«'nte to 
exthaiigc the VkonutM, offt r 

mg to grant to them fieedom of pas 
aage through Swiss UTritorys. 'liie 
offer was at ceptivl. and from? Mart h 
1916 to November 1916, 2I14,H ©erman 
and H668 Fremh eoldiera pasafd thus 
through Swltrerland. 

• See TrAin6, Dae GaetriScM iwi 
Seekrieg (1912), §J8.l2j Barvard 
Heemeh (1939), pp. 421*426. 

‘ See above, voL i. } 168, 
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littoral Htato may in time of pi'ace prohibit the passage 
of foreign men-of-war through its maritime belt unless it 
foriUH a part of the highways of intcTuational traffic,^ it may 
certainly prohibit the passage^ of belligerent men-of-war in 
tinu' of war. Thus, at tlK‘ outbreak of tlu^ First World War 
in 1914. Holland deelaoal that belligerent war- vessels would 
not be allowetl passage through h(*r liiarilimt* belt in Kurope, 
and later she Keiz(‘d (Jerman aiid British .submarines which, 
though not in distress, had entered Ituteli territorial waters, 
and interned their erevvs. Again, in 1910, Norway declared 
tliat henot^orth belligerent .Nubmarin(\s would not be allow'ed 
to pass through her territorial watei^.^ However, no duty 
exists for a iicuitial to prohibit such ])assag(‘ in time of \^ar. 

Nor n<K'(l he exelude Ixdligerent mon-of-war from his ports, 
although ht may do this likewise. The reason is that such 
[)a8sage and such admission to ports involves very little 
assistance iii(h*ed. and is justified by the eharaeter of the 
vsea as an int(‘rnati(mal highway. But it is ()l)\ious that 
b(‘lliger<*nt niMti-of-war must not eoinmit any hostilities 
against enmny vessels during th(‘ir passage, and mu.st not 
Use the iU‘Utral maritime bell aiul neutral ports as a basis 
for their ojxTatious against the enemy 
§ 32r)A. Hie limits, indicated in the concluding sentences The (Vo 
of the preceding •section, of the right of the neutral 
to {KTinit the ]»assage of lielligerent mcii-of-war through its 
territorial waters w(T(‘ illustrattd by the ease of the 
Altmark. The AUmftrk was a (iennan auxiliary veS‘"el 
carrying over (line hundivd British ofiictTS and sailors 
taken fium a number of British merchant -vessels sunk by 
a (lerinau armoured ship. th*‘ Adiniral Oraf Sppe, On 
February 14, J 94 ()J be A entered NTwwegiau territorial 
waters on her way from South America to Germany. After 
the Norw’(‘gian aulluu’ities had a.scertuined that she was an 

^ HalU S 12; lh«K i. § iro ; vul. 

JfKsiiu, Th 4 > Uw of 7Wnhnal 9 a// r.« hrwl Watm, pp. <V> ) indicMc that 

and ilantime Jurmludwn (U»27). p. tlu- grr.^t majority of 8tati^« now 

i2i. But Wt^tlakp. i. p. P-Hi. mognipo a ni{ht of inuorent pa^o 

The roplioti of (lovimiuonts wmU in ft»r warHhijvt in time of peace subject 

oonnwtion with the 4|U‘'ationiiairu of to niuiiirijvil 

the Codunittee of for the Pm * See 

gmwivo Codification of (nuirnfttional ^ }^eo below. § 333, 
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auxiliary vessel they grank'd her permission^, to navigate 
through Norwegian territorial waters. They rcfiised the 
request of the commander of the British naval forces who 
asked that the Altmark bo searched with the view to 
ascertaining viliether she carrit'd British prisoner. Then*- 
upon, on February 16 , the Cossack, a Britisli destroyer, 
entered the fjoni within which the Altmark had sought 
refuge and, without attempting to capture or sink the 
vessel, released the prisoners and brought tliem to Kngland. 
Norway vigorous-ly protested on tlie ground that the British 
action constituted a violation of her neutrality. 

While according to customary International l..!iw and to 
Hague (.'onvention No. Xlll. the neutral State is entitleil 
to iK'iniit the passage of belligerent men-of-war through its 
territorial waters, the nature and the duration of such 
passage are governed by the overriding [irinciple that 
neutral lerntonal watel^ must not be |iennitted to become 
a basis for warlike activities of cither belligerent.^ 'I'he 

^ Artule 5 uf I '>nv ontion Nt» XIH injBtiion of hy i dt'Mtr 

provKics ihdi atv for for gamicig nHmiirutjk 1>) tircuitout* 

bidden to Uitc nt'uvral jiortis tvrul watt r« r««ort ti^ tin* ’jheltor o( noulral wat<*r‘f 
dji a uf naval »>pt rations aKunhl m a manner involving; a lonspicuoim 
their Ihw prim iph* is prolongation ot th(» % ovagiv. Insofar 

of a«ai>‘tance in rnnoving ibe dtmbu as thr tiTm m question i» Ixirrovied 
arwiug out of thr jJixupoPitnm nf from th^ Jaw of praof' thf* pHHWigo 
Article iO whuh, wuhtou ^rovitlng rau^vf, in n latum to the* niMitral, la 
for a tuiKJ limit, not in luncxf^nt lu the that it rnuhi 

ronwMc^nt with mmlralitv th»» jkiNHdgt* not l*o pnq^du uil. amongst othorn, to 
«»f mtm-of war through neutral unt the ‘ nafet) md good i»rrler ' of the 
torial waters, and Artnlt- 12 wheli littoral Mate ('ite tho Hritifth Keply 
Imutfl to iweipv four UoiirM the pt ri‘Kl to the Vui'^Uonnuire of the Com 
within which belUgcrent men of ’^r»r nnttei of Juril^H for the Trogni-Hive 
may reraani within the temt<*nal (Wiiti/atnm or InU nmtioiMl l^vr 
waters of the n» ut ral Miitf* l*rohali|\ tf of \ o| n , TrrritttruJ 

ac’quieifcenee in «u< n p hs) *j hose int^ rt^tii nm> 

the men of- war t<> rumam within lie i oniprorni»i<^l «n »ouscqueQ<‘ of 
terntonal watfirn for more than neutnil waters lieeoming a baMs of 
twenty-four hours is not inconsistent naval ojierations or as a means of 
with neutrality so hoig as it does n<*t passage in t in uinstan'^ ♦>», like tluH..* 
reault m traiiafonnm^ the UTntorial in the i ti«e of the d/imaW n»g 

waters into a base r*l warlike opera powerful indueement to the nav d 
tiona fur offenaive or for defensive f<»rcfs of the opposing lH‘liigert»* 
purposes. This ia vhI to lie the prevent the tinhiieieren passilge of 
pitiper interpretation of the term the enem) \ esv l It is nrobdl)^* that 
' mere passage " in Artielo 10 of the these eonsidemtions a[»[>)y also to th© 
Oonvenrion, The pasaage must Ik* passage of the more hant-venwels of the 
ionorent m the jvnmarv meanfng that IielJjgerent through neutral wraWa. 
it l« a normal ineident of international See also below, § 347 (4). 
narigatfon and done not amount to The Hague invention No. MIL 
an abuae of the light or of the per* waa'uot btndmg in the Second World 
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prolonged use of neutral tcTrilorial waters by b<'llig(‘rcnt 
!nen*of"War or their auxiliaries for passage not dictated by 
normal requirements <»f navigation and intende<l, inter alia, 
as a means of (‘scaping /opture by su{)erioi* enemy foj’ces 
must, thendbre, be deemed to constitute an illicit use of 
neutral territory wbieli tlu‘ neutral Stat(‘ is by Int^^rnatioual 
Law bound to previuit by the ineAns fit his disposal or 
which, in oxe(‘ptiunal cast's, the other hf'lligtTent is entitled 
to Resist or nunc^dy by way uf s«*lf-hi*lp.^ 

§ It is belie\ed that, as a general rul(\ a neutral oi) 

state may not f'rant. and a holligcrcnt Stale lias no tiglit 
to demand, ])as<age for Ix'lligiTeuit warships in time of war 
upon its rivers, <»f \viiat(‘\(‘r kind they may he. Rivt r.-^, 
\vh(‘th(*r ‘ national ' or ‘ lamndarv/ or ' multi national ' or 
‘ iutiuTiational/ lorm parts of the terrilorv of the rijiariaii 

Wui, aw (*r(*.a l^iUu'i ijni r.iU- fiofih anti ri <*jann for ( 

Uis] it and f*<>)aini had not adl»*r»'d htc tlM* propt-r ronw'dv for anv dih- 

to it it III, in o'^aid of oeutia] diitn ^ of ibis nature, 

ilie aj tiu* Hio/ut (Nm w r. out unistam ina) a^i^e m 

ferem't, tlfbb* on tiii* nhidi buh'-^MjXMnt udreab by the 

i^iiestuni tentifni iniuiilx i>'U!jd tin neutral luubt. i/i juitura terum, he 

Hntidi draft, llml the rtlt*\anr pio- whitllv jnadcMpute an i im whi<‘b the 

xibKJUw XU 10 ffpirdtd m ii^nneved iHlhj^eMit must, therefore, 

rtu ord,'itn*f* \nth Ir.tei- be held to he in rmuting to 

iiationiil l,4i\v ArlnU la intro help. rhiwwiKle^sopartienUrly 

durni by the Ihitish delo|xatioii ( U/m p, ju xvhnli the nn|K)rtance of 

W 111 p 7‘Jl. uine\< M)h poliiKal or'?trate|trh inti n ht^ invoked, 

and the refert'jue ii: n to mere pan^dj^o* <>r. as in the caf^e o( ihe AUniark, <’un- 

muol he rejiiftrtied ns wynonuiiniiH wnh <.idt rations of Iminanjix. rduier su‘’b 

tlint of innnecnt pa''’‘af!:c frxHjUentl} ntinn imperiitne See also as to 
uftried to l»*. tiic io't UnOoh title tl t i Itlo (n ) Ae.d vee 

who bpol e of la !ih»r!'‘‘ «!e lino} trd in 1 / . 0 vlhUO. pp 

tMVOi-^er (’ll tt m|»> 'h ^jnem neurne 2‘.M ; )ui]f in 

( n tenipMle jMi \ le^ eau' teinlun dt ’ 2<»lU0Uh jip n7 s2 , Coliunhos. 

HetxuTM Ip bniarv 14 ami In (he hldtr^ in /»(- , (>^ ll’iU-liUo) iI), 

\Ui*uiiL poHmil throuidi about hn» j.p 'MuHki. and, in p.irlMi!)»r, \\ il- 

ludt of Norwef^iiiii U inion.d watt ra , dv»ek in />'.)' , 21 i I'.UT). pp. 2U» 2‘U. 

hid her xoyaf^e n(>t been inl«'rrnp*ed who '«how*' roni lu'^n el\ , it Iv- 

the total length of lu r }(,“'•* i^( would boxed that ^ wa^ not a 

Ii 4 t e prohahh aMioiiniul fiiKtr.ih*! ‘ iinue ]us''niie in the sen^e of 

It Wrtj 4 also allej^etl h> Ou Bnt'di \itiele lO, hut lluit it ennstmitetl a 

kovertifiient that the XtrweiMiui u-^e id Xot woman w at< i*' for deteubiu 

authoijtn^ bliowid vpeeml < oiiMdeia i'i\al optranon'' in dl^re^anl id 

tMii to tlio J/Uin/ril III peniiitting her Artiele o. For the eoi revpondeiuv 

to til ri'Ui^h the ' ruTgen defended Iw tween UiTat I'lnt.on ami Xorwav 

’ wliU'h helliitereiK waisliipb w< le on the suh)eol, see trvxiiv, No. 1 

forbidden to entei iimler the Nor | l‘.r»<n Cnnb M‘I J. For a diseussion of 
wiyian Nevurahl) Ue^rulatioiis. And the meanme, in a duferent r onruTtion, 

below, p. 7UC.' as t/> tin' penmtti'd of innoeent pa^sju^e ' see tlie dudi:* 

time of )wiHaage tn lh<‘ <u*H' ot the luent of tlie Intenniluuia! (outt of 

i'ibjojyM. .lubtiee in the iWfn Channd (a^f ; 

* Normally^ diplomatie reprewmU- U)iy. pp. liO, JU. 
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State or States,* and passage upon such portions of them 
as belong lo neutral States must Iw denied to the warships 
of belligerents in time of war. But it is possible that the 
provi.sions of a treaty of sufficiently general and law -making 
character might modify this rule.* 

§ 3256, The questioi) of the passage of belligerent nu'n-of- 
war through natural straits consisting of the t<'rritorial waters 
of a neutral State is not f«'e from doubt . Two asjieets of the 
matter must Ik? distinguished ; — (1) Has a b(>lligerent a right 
to claim passage for it.s men-of-w'ar ? To this, it seems, the 
author's answer would bo : Yes, in the ease of such straits 
as form part of the highways for international traffic by <'(>n- 
neeting two ojx n seas * ; and No, in the ease of other straits 
(2) May the neutral littoral State iK'rmit j>as.sage to the men 
of-war of a iK-lligerent without compromising its neutrality ^ 
To this, it seems, the aaswer is ; Yea, in the ea.se of suidi 
straits as eonneet two ojH»n seas, and provided th.it it acts 
impartially towards all the Iwlligerents in a jiartieular war. 
This view is .siippoiteil by a pa.s8age in the judgment of the 
Permanent Court of International Justice in the ease of the 
Wimbledon where the Court refers to ‘ the gi-iiera! optmoii 
according lo which, when .an artifn'ial waterwav connecting 
two open .seas has Ikhui perm<uiently de<iieat»'d to the use 
of the whole world, such waterway is as.similated to n.itural 
straits m the s<Mi.se th.it even tltc paa-^ngi* of a belligerent 


* Soc vol. ] § I7t), th« 

author iiM'fl thtt tf'nn ‘ ii<it national ’ 
nvftra for \ihat an* hn** dt'stnlx-d 
as * inuhi^nationa) ’ ivp WcAiUkf, 
1. p 148, 

^ S**p Hoxhurgh, iTiUrnatiomU ^'<m- 
venitons and Third JMatfA (1917), 

§ A» to the Sohf Idt »ce Faurh»lle, 
§ r>27 (with bihhopnphy) . Maeier 
luK'k and Ib&g< hop lu GroliM *SViWy, 
4 (1919), pp, 253-295 An to the 

Elbe Aitirlc 4t) d the Sutiiu* 
of Navigation of 1922, Bntitih 1 reaty 
Series, 1923, No. 3, AJ., 17 (1023), 
Suppl, p, 239. For the detaih of the 
denunciation by Oermany in Ift3d of 
tile relevant provieioruj of tho TrtJaty 
of VepMkjJlea mtf above, voi. i. J 178o 
endOenet, HU. 


* Sf<» abr>\f\ vol j ^5 18S, i{r>, 
419, and •<^•0 njk.vii «, pp 407*48i* 
Am tu the iHrojih h»o .Smith. 

Hntmn and tht I.nu *\} 
n. (19,35) pp 282 272 . Hniel m /-/ , 
38 (1928), pp IHH lOti and thf» 
Haim\ iHt daiiXftrhf //f/Mpy^rr« 

191H yind lArt utlkfrrtrhliv In In utuug 
(1938), and in Haguf IWuril, 55(1938) 
(i.), pp 852 mU , in HJ , 3rd 

17 (1938), pp. 833 844. (In the 
nc’iA lUfijHh Ivndgn, opt*nf d on 5|a\ 1 4, 
1935, ov#T the Littb' Melt ami mi the 
f|U(‘atiofi ^ihethrr the budding of if 
in c^mipatible with' the ngbt df p** 
Kage of war veiwt'la »ee Brtlrl m 
ZS.. )9 (1937), pp. 327^332 and 
m Urfrt 8 (1935), pp. 

142.154, 
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man-of-war d<H‘B not compromise* the neutrality of the 
sovereign State under whose jurisdiction the waters in 
question lie/ ^ 

With r<'gard to straits not connecting two open seas, it 
is liolieved that tlie analogy of tht‘ maritime belt must \)e 
followed, and that the neutral Stale may, but is not com* 
ficllcal to. deny pa'^sage to belligi'reiit warships in time of 
wai . 

The yiosition <jf straits regulati'd by conventions depends in 
some di‘gre(* uyron any special prt^visions governing the 
matter*; but it is <lii]ieult to see how su(‘h a convention 
can alTect the rights (d‘ States not parli(^s to it. except, 
perliaps, when it is of a very general and law-making 
charaetcT.'*' 

§ Tior. (‘finals i -mg artiiicially constructed waterways, Ov) 
are parts of the territories of the States through which they 
run, and, nnl(*ss they have been subjected to international tjtraite. 
regulation, must be treated in the sam(‘ way as a national 
river , that is. the neutral riparian State must deny jiassage 
lo belligerent warships in time of war. liy treaty, however, 
tlie Suez* and Panama^ (’anaU havt* been assimilated to 
mtcnuitiunal wat^-rways. and, wluui tlu* riparian State is 
mndnd. Indligerents may claim for tbeir waiships a right of 

’ CllhlKAtl(.»ll^ of llu* ('(Uiri, Senes iv.'Si*. (.mi( Uniaut .UKi 

A, No. L nX p. 2S Se< i\Uv . Irt-at} Striet^ No. 6 

p. ICH. ami bis* suFiiin.kry in liall, Cmd. rKiaO. 

§ 12; anil Anmui^re, Hi, p ;t2s. A.'^ *' S«‘e\oKi.§ ISt. In tlu* Kxecutr. ‘ 

to the StmitH of iMijiell.iii Smith, Unhr of Septeinher llKia prcijoribmj? 
ftp. pp. 2.V,i 2tVi. repubaioiirt gov crnmg ihe and 

* Ah to tlu' lMnUnolb\M, tlu S'l control of through the P.inaina 

of Marmora, and tlu* Uovphnru^. ranal in xvarw in vvhit'h the Hiiitud 
Ihf* tVttuentiitri of Montieox <>1 ,luK StnU‘8 luutral, it was providwi 
2t>. llKKi : and alnoi'. \ ol I. ^ I'H that a pubho of a l>elljgemjt or 

also m neutral State ^lMll lie pernutU*d to 

Hrrunl, IT (n»3l:) ( 1 .), pp. 7ii2T7l: naas through the ('aiml only after her 
tijenet, J§422i2L In liur> So\ e i r'om man* ling otluer ha^ given a 
RjKHia put forward elaimH hu a vtiUen aesuranoe to the authorities 
I'hange m the i>'‘giine -let up in of the Taiml that ‘ the rules, reguitt- 

Slm HUppotied her i Iriini by allegi tiou^. and trtMtiesof H '» I nitcdStnt<'fi 
tions 4»f viola! huiH of the proviHum** *4 'aill he faithfully ohi»*.vtHi'; 
the f'onvontum dnnUi: the Second lit (llUO), Suppl., p 32. And see 
\V<*rld War Site HiM in 1..L, H iftnf,. pp. 28-3h, for other oitiers and 
(UM7), pp, 727 7*7. regulationK of the rniteti State's tc‘- 

* Sein Rolin, § lOHO. latmg to the Canal, and IWelford, 

* Sw vol u i 18.3. .Set* alw Artn le Th Njunm Huauf in Pwrr and R-ar 
8 of the Treaty of Allianee of Augu^^t {IP43), pp 124 170. 



Ooottpck- 

tion of 

Nwtml 

Territory 

hymu 

gereoto. 


IVize 
Courta on 
Keutral 
Territory. 


698 BELLIGERENTS AND NEUTRALS [§ 326 


passage, the exercise of which is not regarded as incompatible 
with tlie neutrality of the riparian State.* 

§ 326. In contradistinction to the practice of the eighteenth 
century,* the duty of impartiality'inust nowadays prevent a 
neutral from permitting belligerent.s to occupy a neutral fort- 
ress, or any other j*art of neutral territory. Even if a treaty 
prtwionsly entered intd stipulates such occupation, it cannot 
be granted without violation of neutrality.* On the contrary, 
the neutral must even use force to i)revent belligerents from 
iK’Cupying any i)art of his neutral territory.* The question 
whether such occupation on the part of a belligerent would 
be excusable in case of extnune necessity, in .self-di'fen(;e. on 
account of the neutral's inability to }»r(?vent the o1 her belli- 
gerent from making use of the ne»itral territory a.s a base f(»r 
his military ojwrations. must, it is ladieved, be answered in 
the affirmative, since an extreme ca.se of neee.ssi(y in the 
interest of .self-defmice must bt' eonsidenal as an e.xcusi-.* 
But necessity of this kind and degree exists only when the 
use of the territory by the enemy is imminent ; it is not 
sufficient that a belligerent slioiild im-rely fear that hi.s ejiemy 
might perhaps attempt so u.^e it . 

§327. It has long been universally recognised (hat the 
duty of impartiality iuu.st prevent a neutral from permitting 


* In the cftse of the Sik't: <'anal 
the right of pnagage apphtni even to 
the warships of iStatf*s at war wuh 
Turkey, the former unitorial sove- 
reign. (Jtfoere, niant Kgypt now he 
ftuSitituted ? In the easo of the 
Panama Canal ther#j is no .‘tueh 
provision for the pf>Hsible lielligerenev 
of the Umtod States. An to the Kiel 
Canal see vol. i. § 18:ia. After <Jer- 
many had, in November 1936, de- 
nonneed Article 380 of the Treaty of 
Versaillt^s relating to the freedom of 
passage through the Kiel Canal the 
Gernun naval amhorities issued in 
Janoant' 1957 an announcement to 
the cffefdi that foreig;, men -of w'ar, in 
order to p«sa through the Canal, must 
wviously ohtam fiermission through 
diplomatic channels. Hee >|au|ms in 
HJ. [Paris)t 20 (1957), pp, 49.63; 
Genet, { 416. In 1916, during the First. 
World War, while Gre^ice was neutral, 
a French transport passed through 


the rurinth wirh Serl»iiuj 
on huftrd : wee Fauvliillo, U(W). And 
xM'o ,S' Ihf' lifrhUnrknUrusM' titr 
Mift'n.mjufi utul \fitfroifnntArh*yt KnnaU' 
im Kriffjf 

^ iSeti Klri’n, i. 5 no. 

* Kliihi'r, § 2.HI, who tin' 

coritPArv . 

* A^ to the oMMipation of j^arts of 
<*m*k territory during the Fir*t VV orM 
Wnr above, § 320 (n.). 

* Si c Vat tel. iii. § 122 ; Bluut«< hli, 

!i 7.82 : ( -alvo, iv. § 2612. Kjren. i. 
§ I III, rtccm.s not to rcrognisic|as an 
exoiHt* an e'ciremc nec*>wity id the 
kind mentiorifd alxivc. Thcti‘ is a 
flifFcrcnrc betwf^«‘n this afid the 
easo ivliifh ar<i**e at the oujtbreak 
of Kusso-dafsincsc War, ! when 

both WdligerontH invadeil Korea, for, 
as wita cxpkimyl akive in § 330 (n h 
Korea and Manchuria fell within the 

of war. 
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a Ixjlligercnt to set up Priz(^ (\)aft8 on luuitral territory. The 
intention of a belligerent in ko (hting oan only be to facilitate 
the plundering by his raen-of>war of the commerce of the 
enemy ; a neutral tolerating such Prize Courts would, there- 
fore, indirectly assist th(‘ belligerent in his naval operations. 
During ih<‘ eighU‘enth century, howeve r, it was not con- 
sidtu'ed illegitimate for neutrals to allow the setting up of 
Prize (4)urts on their territory. Put after the United States 
cf America in 1793 closed down the French Prize Courts set 
up by the hrench envoy Cenet on her territory.^ it became 
iveognised that sueh Prize (‘ourt.s are inconsistent with the 
duty of impartiality ineunibent upon a neutral, and Article 4 
oft onveution Kill, st) enacts. 


§ 328. It would, no doubt, be an indirect assistance to the Mli. 
naval o}watioii> m belligenuit if a neutral allowed him 

rnze« in 

organise on neutral terrilorv the .‘^afe custody or sale of Neutral 
prizes.-* ‘ ‘ 

But the ease <^f a temporary stay of a i>elligerent man-of- 
war with her prize in a neutral port is different. Neutral 
Powers may -allliongh most maritinie States no longer do—- 
allow priz(*s to lie brought temporarily into theii’ ports.^ 
Articles 21 aiul 22 of ConNention XIII. lav down llie follow- 
ing nih's : A pri/a* may only be brought into a neutral port 
on aeetnint of unsea wort hiu(‘ss. stress of weather, or want of 
fuel (»r jirovi-^ions , it must leave as soon as the cireuni- 
stances wdiieh justilied its eiiirt art* at an end, and if it does 
not, the lU'Utral Pow\'r must order it to leave at once, aim 
must, in case of di^olM'dimiee, emfilov the means at its dis- 
pii^al to release tlie prize with its officers and crew’, and to 
intern the prize crew ; a prize brought into a neutral port 
for reason*^ other than unseaworthiness, stress of weather, or 


* 8c«alK)ve, 

* See tho l)utf‘h lumman v, 

Thf Sirtif of ikt Anuual 

No. ;14S, 

wh(w it wnH held that it is tlu- duty 
of tho nontrnl Stute not to ailrnit 
into irAflIttt wilhm its U^rnU^n' 
fthipd and good^ ar(^nirt^d in i’onj»e* 
quenee of nct« of war, »u«'h aw capture 
or rn<)uiftition in occjupiol enemy 
territory. 


* Set» Trame. (Mredii o« 
S.d'rug (1912). § 20; Seott m AJ., 
lO PP‘ 104-112; Stael-HAdjiiein 
111 A’./.. 3r<l .ser.. a { Vr ' pp. 241.2:)1 ; 
Hvdc, ii. § SOI ; Hauard Rt^teanrh 
(1P39), pp. 440-458; (lonet, §| 445- 
450; 8^ also some of the litorature 
at head of § .342 below. Aa to 
shelter Bought by prinea in t4Mtit<iri<U 
uaterH see lielow, § .333 (n.). 
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want of furl or pioviMons -for inhtaneo, to avoid rrcaplurc 
must foithwith bo n'lonsotl h\ thr noiiti.il Pov\oi Arliolo 22 
doos not nu utioa that in such a caso the pri^c ciow iuukI Ih> 
intt'inod, but thoie is no doubt that they must bo ' 

Tho fiuther quostion la whothor a pii/o, whoso uiisou 
Hoithmoss IS so gie.it tliat it oannot bo lopanod, may bo 
allowod to lomam in* the noutial laut, and bo tlioio sold ^ 
altoi tlio toiu{K‘tont l’ii/.e C’ouit has oondomnetl it Nimo 
Artiolo 21 enact'- that .in adimttod }ui/( must leave tlu* 
neutral port as soon as th«' oncumstaiuos vihicli jiistifioil its 
entry are at an end, there is no doubt that it may Huiiam if 
It oannot bt* topaued so a» to bo m.ule soawoithj Ihoie 
ought, consequently, to bo no objittion to its ‘•ale in the 
neutral port, piovidod it has pioviousl> bn'ii (oiuhnmtd hy 
the prosier Pri/e C'ourt 

While Aitiele 21 is free tiom objection, \rlKle JIl ot ( on 
ventiou XIII is of a very doubtful ihaiacter’ it en.itts 
that a neutral Powei m.i\ allow piijsis to cnttr its pent-, 
whether tindtr convoy oi not when the} aic bi ought theut 
to he soi^uoblrated ponding the' detisioii ol a Pii/c' ( ouit , 
and the restnctions imposed bv Article 21 do not appl} to 
prizes brought into a noutial poll unde i Ait a Ic 23 It would 
m practice enable a btlligorent to safcguaid all Ins jiii/c.- 
agaiuot rcjcapturc. and a neutral Power wliith allowed belli 
geient prizes acc.cs8 to its poits uudci it would mdircctl} 


‘ The United SUteij iiiUrnt^l the 
pn^e trew in the tanf* of the ippam 
bee bttlovF, § \S htM the f xty of 

Flint, an Ament an «Uh a 

German prize crew on cnierttl 

the Ru^etan port of Murniin-^k on 
October 20, 1939, the RuH^iaa anthon 
tie», after having found that th* crew 
did tiot invoke ae\ of tht reaHona 
justifNing the entn of a prire, intvrrvMi 
the pruo <rew and were about to 
refeaae the vessel Two da>8 UUr 
the HuasxaJn authon ta reveracfl their 
decision on the ground that the vessel 
had entered because of unseaworlhi 
ness on account of engine trouble 
The vessel then left Murmansk with 
the German prize crew in < harge On 
November 3 the C%iy of Flint was 
released ami the prize crew interned 


h^ tiu VoiHignn luthontRs alter 
the vm^tl hii uiteiid a \orw»giau 
poit m twithut indntg tho fad that 
the* innuiit, in the 

iIhiiuc of roasonH Uid elown in 
Artie Up 21 and Jj i ( tht < onvoiition 
bael rrfiined h* f pennmion t<‘ rnttr 
J he wonling nf the (onumtion de'w-H 
not niil'p f|uiu rlf ir thf positnn in 
the tape of fntr\ not wtvrnilUed bv 
the ferm« of the (onxntioij 
tho dutv to tuU rn the prize iff ^ * 

rtleafto th« shipi Uiornf* »j|)frativi. 
inum‘fliafclv, or is it tonditio^d upn 
tht refusal of the ship to leavf ’ 
comment on tin cafw* o( the t ttp jf 
flint BO© Hyde in A J, 3i (1940) 
pp 05 

* See Kltnm, i J llfi 

• UoUiu H 110$ 11 10 
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rendftr juisistance to Ihc oaviil o|K.‘rations of the Wligerent 
foncernod. For this reason, Great Britain, Japan, and Siam, 
and also the Unit od States of America when she arcede<l to 
tlie (\)nvention in DeeenilH r 1909, ent(>red a reservation 
against Article 23. 

§ 328(1. On seveial oeeasions during the Fiist World WarTheC'gae 
German cruis<'is brought their priie,- into neutral ])orts. 

Thus in March lOiri the German erui-er Priuz Kiid Frudrich 
conduetcd a French prize into <i Chilciiti port, and at other 
tim('s G<'rmnn war-\esst'ls took the captured .sttsimers Valen- 
tine, Helicon, Sacramento, and Jetni into (’liilean harbours. 

'I’hese acts wen* the suitjeet of various juotests.’ But the 
case which attracted mnsl attention was that of tli(‘ Appam. 

'I’hi.s British liner wa.s capturid by a Gennau war-vessel off 
tht' coast of Afric'i ami was navigated aero'-s the Atlantic 
by a pn/a' crew, unaccompanied b\ the I'aptor. to the then 
neutrid Amenean port ot Newport News. The Amt'rican 
Government thei't iipon libciatcd the slop’s crew^ and pas- 
sengeiv and interned the jaize crew, and the owmos of the 
ve.s>el iiLstituted proceedings in the American courts for her 
nd('ase. The court of first in.stance held that Articles 21 
and 22 of Hague ('oiivention XUl.^ (which has not l)een 
ratified by Great Britain) were declaratory of existing 
rules of International haw. under which neutral port^ 
might not bccomi' places of a->yluin or iM-rmanent rendez- 
vous for lielligerent pri/t s ; that the Appam had been 
brought to the rniteii States for nansons other than uu- 
seaworthine.s,s. stresvS (if weather, or want of fuel or pro- 
visions, and must Ix' set free. 'I’lu* Supreme ('ourt affirmed 
this decision.® 

’ Sw' (»Anu*r, II. J .'iMi ; .Vlvimv, lo (laiS), Special Suppl., pp. 387- 

grateh guene lurnprainr ilill.)), 103, anti II (1917), pp. 443-463 : 
pp. 231-21 1, 2tlli.2lHI. Lelli'i m GmUut St'cidy, 2 (1U17). 

* h'oe alwrs, § 32S. pp. HI!'; Hern m So-upp, IFdfl., 

*(1917) 243 I’.S 121; SiiKt, I. pp .'ilMil : Mciirer, Dim GiwlrdcW 
('me, 868 ; Uftnicr. ii. § 6»i7. S(X' <Ifr Schjff m kn und Frieden 
also .Scott in .4.J., in (l!)l«).pp.8(»!»- (WlHl. PP- !'7-40. See also The 
S31; ('oudert in A.J., II (1917). .s’le/.Hiirtjmi;) A.C 620 ; 2 B. and 
pp. 270-314; tha docutncnl* m A J , t'.P.O. 473. 
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Hall, §§217-218, 221-225---lA^rcnr<\ §§234-240 VWallake, ii. pp. 210-227 
-ManmiiK, pp. 227-2H -PhiUimore, ui. §§ 1 42-13 It li, §§ 223- 

225 Taylor. §§ 010, 619, 620-02it -Walker. §§ 62-00 Wharton, ul §§ 392, 
395 390 -Wheaton, §§ 430 439--^ Holland. /.er^wrM, pp. 449 489- Keitirs 
Wheaton, pp. 967 992 -Moore, vn. §§ 1293-1305 Helfler. §§ 148*150-- 
Uetfekeii in HoUzfmlnrff, iv, pp. 658-660, 676-684 rilinann, § 191- 
Fam'hiUe, §« 1458-1459, 1463 (17)- 1463 (18), l4tlf) 1469 Despagrict, Nor 
692-693 -liivior, u. pp. 395 lOii' <*alvo, iv. §§ 2619-2627 Fiore, m. Noa. 
1551-1570- -Klceii, i. §§ 76-w89, 114- -M#4ignhft^ iii®. pp. 522 517 Fillet, 
pp. 288-290 — OupuiB, Noa. 322-331, and Gutrrt^ Nf>s. 2l8)-204 H\de. 
li, §1 849-856, 863. 870, 873, 882-883 Uohn, §§ 10S2 1116 (,enel. §§ t26 
444— Hatachek. pp. 326-334 Fruchaga, §§ 11 89- 12(^7 Hn'kvMWlh, vn 
pp. 390-43A'V--Einieke, Hfchit und PfiiclUfn dtr nnUraUm MachU im S^ekru^j 
(1912), pp. 71-153- Wehl)erg, § 11- -Alvarez, ha j;ra»n/e <pmfe eurup,'enm 
(1915), pp. 1.55-295 -Hannrd Htsearch (1939), pp 249 2(k3, 337-3-10, 
459-487 Pewli^re, Dh fi de* drmh dt'< naurtJt df cjufftt htU**j^fanh 
(1936)— Higgins and Oolorohos, §§ 600-<i3H 

§ 329, Although, aocordiug to tho pi(‘sent nilonse concep- 
tion of the duty of impartiality, neutrals need nut ^ prohibit 
theii* subjects from siipplying lielligerents with arms and tlio 
like in the ordinary uay of trade, a neutral must prohibit 
belligenuits from erecting, ami maintaining on his lerrilory. 
depots and factories of arm.s, ammunition, anrl military pro 
visions. However, belliger(*nts can easily evade this rule bv 
not keeping d<-ix)ts and factories, but ct)ntriw*tiiig with sub- 
jects of the neutral concerned in the ordinaiy uay of tradt‘ 
for the supply of uromunition, and pro\ i^ion^.^ 

§ 330. In former centuries neutrals were not required to 
prevent l>elligerents from levying troops on their neutral 
territories ; indeed, a neutral often him.self levied troops on 
his territory for belligerents without thereby violating his 
duty of impartiality as understood in thew* times. In this 
way the Swiss Confederation frequently usi'd to furnish 
belligerents, and often both parties, with thouwuidin of 
recruits, although she herself always remained luiulrul. But 

1 ^ § 350. by flubjorU of nHitmlR and organ- 

’ £ II ” } 777, and Kleen, M»i«i supply in largi" pmportiona. and 

^ f • i asRertion that the latter miwt 

me dwtmetion madn by aome prohibited by the neutral is 

writen between an oowwional supply not justified. See Wow, § 350, 
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ul Ihe end of the eighteenth century a movement was started 
which tended to change this practice In 1793 President 
Washington of the United Slat(*« of America interdict(*d the 
l('v y of t loops for iHdhgiu'tmfs on American teriitory, and by 
iind hy many otlui Slates followed tlie example During 
th(‘ nineteenth centurj the majority of writers maintained 
that the duty oi impartiality must /)r(*v( nt a nmitral from 
allov\ing the le\y ot troops: and the tew ' writers w^lio 
(htfered made it a condition that a luaitra) il h(‘ alIow(‘d it 
ai all, niu^t allow n to l)oth brlligercnts alike The contro- 
vc rsy was setth^d by Aitii 4 and a of llagiu ( onvention 
\ , wlueb la> down tlu luK^ that M)rj)s of toinl)ataiits ma> 
not be tormed, nor uf noting ottues op<mc<1, on the teriitory 
(»f a neutial Power, and that nmitial Poweis must not allow^ 
tliese acts - 

The duty ot nnpaitialUs must likewise pievm^ a neutial 
tiom allowing a Ix'lligen nt man ol wai nduced in lu^r crew 
to enrol sailors in his ports, with the (‘\ceprton of sucli few 
men as are ahsolute|\ uon^saij to nawgate tie* ^(*^sel t«> 
tii(* nearest honu* (xat ^ 

Akin to the lew of tnujps on neutial t(‘nitor\ was the 
giiiutnig of iett(*rs ot inarnui* to xesstK la longing to the 
men h<uit marine u( lunrtals Sinu* pn\.U(*enng has di^- 
,i|ipeaifMl, the fpu‘'tion wIhiIh'I nentralN must pieiubu tiun 
•>ubj< ets fi.)m aeeejmng K tters ot maopu fjom a In’lligenuit ^ 
net‘d not be dis« ussi vl 

§ 33i A neutial is not obligi d b\ hi^ dut} ol im[).utialit\ Parage 
to piolnbit |>a^sagt Ihiough liLstenitoi\ ol men who JJf 

to enlist, w hether th( \ pa^sMnglx (n in numbers Thus, in mtemhng 
ISTO, Switn'ilaiid did not object to Fiviiehnien traxelhug ^ 
through (Jeneva loi the purpose ot leaeluug I’deneh c(>ri)s, 
or to (Jemuius travelling tliiough Haslc tor the purjiose of 
caching (barman eorps, on londitiou, howt'ver, tliat thise 

* tVe, for inhtanu', rtsts’^, a §-.'•»>► ‘i* pirMiiuto tlu >rf»\iMOnh of 

.u,(i BltinUi hli. 7(»2. lioouaot of tlu U'Ague of 

^ In i'Vlirnatv DIU i.rtat Unuun Naiuh*' 
p»*rmiiWMl th« nettting up of a itsnia , )g (‘oincnOon 

aig olhoft m U>iul(ui t«i a-*wt in tho (:i) iuvl 

(dibaimmt of voluntf*#*** for iho Pm k 3 t(, 
runh array m connr<"Oon ^nth tbo * ' 

Humo Fmniiih Wnr. Duh wiw donr * Be© above, § vSH. 
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men travelled without arras and uniform. On the other 
hand, when Franco during the Franeo-Gennau War organ- 
ised an office ^ in Kasle for the purpo'^c of hoiuling bodies of 
Alsatian volunteers through Switzerland to the south of 
France, Switzerland correctly closed it dow'ii because this 
official organisation of the pa^Nsage of ttholr hodus of \olun- 
teoris through her neutfal tenitorv uas moie or lohs equal to 
a passage of troops. 

The Second Hague Conferenee sanctioned this <listinetion, 
for Article 6 of Convention V. enacts that ‘the responsi* 
bility of a neutral Pouei is not invid\ed l)y the mere fact 
that persons cros<« the frontier individuallv m 

order to offer their services to one of ilie lu lhgcicnts ' An 
argumenhm e contrano justilits the eoTuhision tfiat Iht* 
responsibility of a neutral i.y iiuohial in ease it allows men 
to cross the frontier in a luxly in oidta' to milist in the forces 
of a beUigerent.^ 

Organisa § 332. Since the levy and passage^ of troops, and the form 
corps of combatants, must be pr(‘V('nte(l hj a neutral, 
Bxpwii a fortiori he is required to prevent the oigaui.sation ol a 
hostile expedition from his territory against either hc'lli 
gf'rent.^ This takes place when a band (d men <*oml)me 
under a commander for the purpoM' of starling from tlie 
neutral territory and joining the belligerent foiecs 'Hie 
case, however, is different if a number of indnidnals not 
organised into a body under a < ommander, start ui eompanv 
from a neutral State foe the purpose of enlisting vvitli one 
of the belligerents * 

^ See § 77n. t^^ricn Ihf' of |Kr»'t*nh to 

* But Article 2.'l of lht‘ Ualmui *>(rvf‘ ni the fortw of Id Uigf*!' nti< 
(jonventiori on Manlime Noiitrfilit\ of or tho indue lUg of pirsofM Ui 
1928 (see above, ^68), which their tenitoncH for the purptf^e of 

down aa fnlJows ‘Neutral StoUvi taking part in IWlijfonutt ojx'^diouh 
shall not oppoiy»‘ the voluntary f ovnltattoH, n*^0. No 

departure of nationals of belligerent p 19 

State* even though ^hey may leave * Ah to the affair In 1827 

Mmultaneoush in grivtt mimtHirs , we Uwrerne, 231 ; hit (iihlxtl, 
but they may oppose the voluntary UAuiing ( n I3s , and Philli 
departure of their own nationahi more, iii I All lOT 

? omg to enlist in the armed fi>rei*» ’ * 'I'huH m IS70, diiring the Kraueo- 

n the General Deelaration of Neii* Gerinan \\ ar, 12 CUKnmohinenHtartisl 
traiity of the American Uepubliea of from New York in two Freiu h 
October 3, 1939. the latt#T reaolved steamem for the purpoM^ of joining 
to prewnt on their respcs-tivo tern* the French Army. Although the 
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§ 333 Although noutidl not required hiB duty of U»eof 
nnpartiahty to prohibit ^ the passage of belligeient men-of- 
war® through his Tnaiitime belt, oi to piohibit the tempoiary a«f Ba«eof 
stay of such vessels in liis ports, it is univeisally recognised 
that he must not allow \essels admitted theiein to make the non*, 
neutral maritime belt and ijtutial poits the base of their 
naval operations against tin (lumv ^ Thus Aiticle 5 of 
Hague Convention XllI tnacts that ‘ bclJigerents are for- 
bidden l(f use neuiril poits and watcis as a base of naval 
oiHTations against thur udversaias’ The toliowmg iiile 
may be foimulali d as emanating iiom this prim iple . 

(1) \ luutral must, so tar a‘> in his powei pie\ent beP^ 
gcunt men ol war"* from viuisjiig \uthin Ins poiticjn ol the 

camnl %(KH) rifhs u\d ofOi nriiunprt^suitativeB 

U,0(K),(H)e i rt i .1 I iit< <1 ill i Tkvv iiiiiHg liuiingeB to tli< inirnint 

Matos did not int^ rforo, torn < th#' iii< n of $ >o Uoo 

\icri not orgauutd in i h d\ ud ^ s,^ ( u^tius lkj< nall^^ dc 

tlu arms ami immunition sv(m iat •> / « ^<i?n 7ir//r#^s (11)07), 

arned hi tb( i^a\ oi onliiun Ilanirih^ pp 421 4J5 

rominorct Su II ill ^222 ir J ^ uOi Vs i gni !■< Bulmariiu^ Mt IhIow, 

Hi la, s pp 1 r 221 ^ Uia 

2'»» \r to Ihf a tiMtic- r a*- il> * s^f f rairu (iltr^^ht tm 

and taiKHaius of tlu iMll^^rtnls m 'n </n (102} Ah to thf* nso of 

nfutnl ttrntorv sit Huiiliuis / 1 1 ulial for iln purpose of 

ron^uh en tfm/s In ju r t t it i\ uling i aptiH'* IiIom ^ 1*1{S) 

/h ( ei 1 1), pp Siljs iIn * III nil»HltKld \unii ( • iiitiiiMni 
Koussi an in O pp m \UI mm « f warapph 

217 Anri th* f iHi ( f tl< / h\jh alM> n n<hs(1b as‘.iuiihtis} to men ( ^ 

1 alUy Hatlrni I ( < o</Knr v o/ / war t t \< iiKtd i** tn \s|s)rt4> or 

d<»i(l<d in 0 tolai nMe l)\ lb» tUd auYiiian#*^ or in nn ollur n i\ 

Vliiwi ( laiiijH t (mimi-*-! o t r tin purpoti cf pro'- i iiting or aid 

the t niti I S(at(H nud i u o \i h»‘'tdHn‘< It in tnn ihu th< 

4,/, 27 (Unn pp irits li nli\ant irruU'^cf lligm f onvtmion 
i\aM admitted in til iH < h\ ( timwn \1!I s|x iX « nl\ of 1 h in (rent imn 
that (he (i<»ruwiii I orngn (Ului spmi f \iai o d do not not t ion 
Inalh authoriHid thr (orman I m imilaH 1 tlu rU» Uut parigr iphs 
haMH\ at W iBhingf<M to cominit i « I 4 of tin Ph uiihle statf tint 

acts of Habidagt in tlu I nilMi SUt<s it im not jH'.-ilk at pnsnvl to ton 
in puranai u of llu }>olu i to (hstnii irt mt ippluahk to rH 

and damage the projurti of Siitev ui< nnid ou (4« whuh ina\ aiise in 
at tsnr vnth Gtrinain Ihe ( oir prutue, and tint m casts not 
miHsion found, lumcicr, tlml tin <o\tred by tht present con\crton 
tJernian diplomats rt pre^nt itivtH a (ount muNt bo tiktn of the genei'sl 
' did -nothing m tlu WA\ of I \« rdHin^ ])nmip!es of th* Late of NattoiiR ’ 

this iMirtKiilar authonti In PMl Without doubt thu re stipu 

the G-omrniasum dtsidod to reojHn Uiniio con eming Udiigcrcnt \c‘^Is 
the cane on the ground thU tlu of vit ipph toauvilar\ insei's In 
deeiKion of lOft) had Ihs n oblainod h\ OdoinlM r lapithc (.onnan tnerv'hant 
fraud, colluRion, and finppree*<ion of vt*wel Tartf^^a u ted under the orders 
evidemti (see above, p 27 ) fn l'H«) of thi Otnf Spfu a tferman battleship 
the Commisaion rendered a eeries of (<ieeabo\(,p 20)) She as* intenied 
detiKiona eetahlishmg the direct re at the begmiung of January 1^40 after 

VOL n. Y 
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maritime belt for the purpose of capturing enemy vessels os 
soon as they leave it. However, a neutral is only required 
to do all that lies in his power. It is absolutely impossible 
to prt'vent such cruising under all cirt'umstances and condi- 
tions, especially in the case of neutrals who ow n pos-seasions 
in distant parta of the globe. 

(2) A neutral must prevent a belligerent man of-war from 
leaving a nontral port at the same lime as an enemy man-of- 
war or an tmemy merchantman, or must make other arrungi^ 
ments which prevent an attack so soon as both rt'a(‘h the opi^n 
sea,^ Thus Article 16 of Hague (Vmvention XIII ena<‘ts : 

* When v^arbhips heloiiging to both belhjfoi(*nts are ^inml 

taneously in a neutral port or roadntoad, a p^ned of ntjf than 
twenty-four hours must elipM' lioiwivn tin* ilq>arture of the ‘-hip 
belonging to one belligerent and the departure of the Nhip belonging 
to the other The order of ileparture is determined bv the order ot 
arnvak unless the ship whuh armed first ?‘s so < ireiuastanced that 
an extension of its stay h permH<^ible A belligerent warship nmv 
not leave a neutral port or roadstead until twenty four hours after 
the departuio of ,i merchant ship flving the flag of its adversary ' 

(3) A neutral must pn vent a belligerent majj-ofvv\i. 
whose crew is reduced from an\ cause whatever, from enrol 
ling viilors in his neutral {Xirts* with the execfition of such 
few' hands a>. are neccssarv to navigate tin* \es.(>l -,afely to 
the nearest port of her lioun Stah ^ 

she had to comply with the orU»r vtnstk V f»irthor l)e< rrf 

of the Uruguayan Ooxffnment to leave of s, po ^iIm r l0>n, pMjvidc<l that 
Uniguay within a »i)t< died j^enod £on ign men hanl failnvg to 

'I here ha«, iii a tfiid » omph with the regulation*** ooiuern 

emv to tnat IroUigir^nt nliipM a« iiig the umo of radio apparatun 1>\ 

auxiliary >eaml*i not onh on acMxint for»ugn merchant cew«els (Het^ ahow', 
of their formal status a« am»h, f r/ J 3«>»jJ «hall bo treaUtl ti«*i auxiharv 
in acoordame with the provHionaof vcswels Sie aNo the H<rH»»latjon of 
the Hag:ue f’onvention ao VH (ms* the Inter \nierwan Ncntralitsy Com 
above, § 81), hot also in all ea»es m mitU'e (nee above, p 636) ot hVbnmrv 
whieh thf'v render aiWHtarKe to the *2, HUU. lomeming ve«weln psetl 
belligerent naval foreea Thin for auxiliary tiansportH of wars hi)^ Ihe 
ip^lanet, the Argei tine Detrie f»f Heaolutioii re< omnii*rided that an' 
September 4, 1839, Uid down that aRM’itancw given h> a bejjigerria 
belligerent loinmcreial vvhidi rnerohant veswel to a war^hjp fhall 

transfer fml to their narRhi|w» or hvve the effect of conMtitutitig that 

whnh I hange their route ar tingniall> ffl»Trhanl-»iiip ati auxihai v yt'rteel t f 
declared in puiruame of the l>MrM war 4 J , 3t (1916), Nuppl , p HI, 
in a manner creating the MUMpidon * below, $ 347 ( i ) 
that their VO’. ftge did rot M rve pureh * See Artirle IH of (Convention 
oommeruial paTpoeee nhall ha treated XIII. ; and aliova, J 330. 
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(4) A neutral must prevent belligerent men - of - war 
adinitted to his ports or maritime belt from taking in 
such a (juaiitity of provisions and coal as would enable 
them to continue their naval opc'rations ; for otlicrwisc he 
would make it possible for tliem to cruise on the open sea 
near his maritime belt lor the purpose of attacking enemy 
vessels. 

There is, however, no unanimity among the Powers con- 
cerning the quantity of provisions and coal which belligerent 
men-of-war may be allowed to take in. Articles 19 and 20 
of Hague (k)Uvention Xlll, enact the following : 

Article 19 : ‘ Belligerent warshij>s may only revictual n 
neutral ports or roadsteads to bring uj) their supplies to the 
jK*aee standard. Similar Ij^ the.M‘ vessels may only ship sufli- 
cient fu(‘l to en ibK 0i»*m to j'< aeh the neait>t port in their 
own country,^ They may, on the other hand, fill up thtur 
bunkers built to carry fuel, wlien in neutral countries which 
have adopted this method of determining the amount of fuel 
to be sijpj)lied. If, in act'ordance v\ ith the law of the neutral 

* Ah the titnount <»f fuel m*. ennan neutral met chant men cIopcK ^oci- 
ti} enable a Uritinh ni (.eiiiuvn atwl with naval oporatnuib, e.g, by 

\ew»el in a Chjh'an port lu ren* b the being entirelv freight loadtil by the 
nean>at BritiHli ur (itrraan was iH^lligerenl or by l>€*jng actuftll\ aiul 
Hurtieient te enalile it t<» ( arry on t lusi\el\ foi tranHpcjrtiiip 

hoBlilitiCH in the Atlanln* or the enemy tioops or for the transmiaKii 
Pacific for a l-mg ( hile fouiul ot information on i)Ohalf of the belli 

gniat difticulty (iiiniig the i' Jf ^t W orhl gerent, or In being an armed mer 
\Var 111 rceoncihng thin artn l< with ehantman. The ScandinaviRii Ncu- 
the obligation t<« prevent HniiHh or trality Huh r of UKhs ^see above, p. 
Uenuan war from taking in lay dovn that wanshipH of the Indli- 

such quantities of coal a*' vv<mld gertnts may take aboard only such a 
enable them to cmdinue lln ir opera* quantity <»f fuel as ib necesKary to 
tioiia. Sec CJurner. ii. § 5(11 ; Alvart'z. enable them to roach the iieartHit port 
La grande gvtrte mropf'enne^ pp. 201- of their ovui ermntry. but that in no 
200. The Haliana Convention of case may they take more fuel than is 
1028 on Maritime Xeutnility (m*c neocssarv for completely tillinff their 
above, §08) provuh*^, in Article 10. own bunkers or their liquid fuel tanks 
that belligenmt war»%hij>« may supply \.Vrtiole The name Rules pro 

tbeniselvoa with fuel and .^lortm under vide that Wligeronts must not estab 
the conditions especially established Imh fuel depots either on neutral 
by tfhe local authority, and only w hew territory or tm boanl vesstds stationed 
there are no local rules on the sub* in neutral terntona# waters (Article 
ject may they 'supply (hemselvea U). Some States r i/.. thoArgen- 
in the manner preecnWl for pivi- tine IhM'ree of Septenil>or 4, 
visioning in time of poa<»e.^ Article Iinut the amount of fuel allowed to 
12 applies the provisions of the Con- im*rchant -veaseU, but this is merely 
ventiofli as to sojourns and supplying a ineaHim' calculated to preserve 
ftftd provisioning of warships to national re«iource*<. 
auxiliary ships and to enemy and 
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Power, the shiiya nre not supplied with oo&l within twenty 
four hours of their arrivnl, the duration of their i)enniU(‘(l 
stay is extomled by twenty lour houn.’ ^ 

Article :!0 : ' lielligervnt nan-hips which have shipptul fuel 
in a port belonging to a neutral Power may not, within tJie 
siioeevding tlma* months, rei>lenish their supply in a i»ort ol 
the samt‘ Powei . * 

But Great Britain, wineli upholtln the rule that belligerent 
uaHiips must not take m more provisions and fuel in 
neutral ports than is neeeasaiy to bring them sah‘l\ 
to the nearest port ol their own country rescT\ed, togetiiei 
with Japan and Siam, against Article 10; and (U*rman\ 
reserved agairust Article 20, Therefon' the* matter is not 
settled. 

It is agreed, howevtT* that it malv(\s no dith‘ix‘net‘ whethei 
the man-of-war llite!Kl^ to buy prowsions and coal on land 
or to take them in ftom transport vessels whuh am>in{»an\ 
or meet her la neutral watei^s 

(5) A neutral must pievent belligtTent men-of-w^ai 
admitted into hts ports or maritime lx‘lt from iepleni>h 
ing their ammunition and aimaments, and fiom adding to 
their armaments, jis otherwise he would indirc‘etly assist 

^ In cnii/K'< tjoii ■mill tlvr inU ru r no r 

im*nt bv Sjwin of a numl*»*r I'f Italun to thf i uwJ HrUnrh 

wanibi(>^ nt lo iht ArniistiM Ahfthir ttip lMlli>rfrMit W'lrnhip po*' 

with Hi 1043 1 •HI* , p. % Ojjjht *n nlation to th« 
S)>ain, on tho oio haini, and On at iKutrn) S) itr to rpfufl Fuelliniu 
iintam, thp Pnitoo and lialv, hr naifi, r# jm rnt- a ns^ht whifh the 

on the other hand. a^?m*d to submit btdli^^nnt warship max o\ert‘He b> 
to arbitral deterimnation by Pio nenuise to the market It vuiulil 
feasor Yaiip;ua«, a S|>-mish juria, tht ap|K ir. then tore, that in intMh rn 
que^tiou whether the [>ro\i'»ions of eonditior.w. jn whieh, in iientral 
Article m tntail m, obligation on the Sfat* *<, a rtfjoning aynteni by m<Mie 
neutral State to givr active aitJilsrano* id govrriUTwnt |x*rmite and |vnth<?r 
tn enauruig Muppli# -i of fiul to Udh iMtion h in ojK^raiion, theexiloirte ol 
gerent W’lvrships tun hofed in Its waters the right ol n bulling rimv mdait be 
The Arbitrator, in * report mad* m deterniined b\ the attitiidc "“id the 
1045 (published in AnnufU Dxg^M. neutral Mate. 'Hins the iiirvaHed 
1046, under the name TU AtUho c ontrol b\ the StaU* of the ed^motnu 
atkd (Hh^r aiiriwemd life ol the eouutry raiaew new m 

the question m the negative. For thw tiiaiuh of the law of war. 
intercsstmg eWnrationii by the Arbi- tbillarati .Motti, L*itUtfmm%nio d* 
trator and the text of the award nee mn da gufrra ttaltnnt x^Ua 
Yangoaa Meaaia m Ikt^Ata Kfiptnwtn ni^utraU (1948) 
de IMncho Inkmacional, I9f8), The 
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them in preparing for hostilitioH (Article 18 of Convention 
Xlli*)* makes no difference whether tho ammunition 
and arrnumentfl are to come from Hh' shore, or are to be 
taken in from transport vcs.s<*1h. 

Similarly, although a neutral may allow the repair of 
slight damage, he must j^reveiit b(‘lJigerent raen-uf-war in 
his ports from <‘arrying out sueli n'pairs as wouhl add to 
their fighting force. He nuiy not, tlu*refore, allow extensive 
repairs necessary to render ciipplcd v^ar-^(^‘-sels again fit for 
action. Article 17 of Hague (\>nvc‘iUK)n Xlll. formally 
embodied this distinction by proxidiiig that ‘ in neutral ports 
and roadsteads belligi*nMit warsliips may only t arry out such 
repairs as are absolutely necossaiy to render tliem sca- 
worthy. and may not add in any maniHu vvhatso< ver to their 
lighting foree.' h^tal autlioiitie^ inuA decide what 

repairs are necessary, ^nd ^uch H^pan'- inu-l hr carried out 
with tlie lea.-^t jiossible ch'Iaj ^ 

Accordingly, in Fidunary HHH. dming th(‘ lialkan War. 
the Turkish ciuixt {hnnuhth was allow (‘d to r(*main two 
days in tin* harbour of .\f<dta to rt^pair slight damage caused 
hy stress rT wi'atlua*. and llu^n (X'nmtted to lcav«\ During 
the First World War, th(^ (iermau cuii'«er’- Prinz EiUl 
Friiflnch and Krofii/rinz II }lh*biK and the (airman gunboat 
dfifr and h(‘r na\al ttuidei Lock^'^ah, \shich ent^Tod neutrr! 
American ports for rt'paiis, were allowtnl onl\ a limited time 
within wdiich to eveculc them, and iis ih<'\ failed to depart 

* Miiy OIK* that a ut'Utral njJiM- IKis foil At\i tlie n^puit (.-f 

♦State may aaiu‘t»on t4uoh npaii-^ a*- h trslmio*! i to tlu* 

are need<Hi U) make a lout that |u»Ai^K'nal repxirH mcei<sar\ to 

w^arahip ai^auiirth\, hut not •^luh nuk»* ilu* ■*hir ovc'rthy couM Im‘ 
fnrlhf'f romir^ ma> U* ♦'iniisl n\it miOpm Tl»at porn*a. At 

to make her * worthy ' ? The the uei of th\t junoil the fsruf 

liabaua Convention of 192S on h'ft th< i-nnt and Nenttlovi heravlf 
Maritime Neutrality above. tvs^ ,it » ^ti ime to the liarbour. The 
provider, in Article th that damage (♦eimaii t.ioirnment protO'iUsl on 
which is found to lm\e iM'cn laiis^nl the ;'ii>und th. t the tune fiiwn 
by tho ouemy's tire .shall in no • iiwUlii irut On tlv*^ other han<h the 
be repaired.' For a nurvoy of tho Hntish tioviinmont had prvMously 
praetii^ 8 ch? liarrnrt! HfAuirth risitstiHl th.il Xitich dul not allow 

pp, 47tb472. When m December liru) the o( d»imajie austanuxl in 

fhe<jfra/iSf|>ff,a(}erinanarmntmsl.ship» loii.hat and that the jM'nod of stay 
onterecl th© t'niguayan port of Munto* should not, th wfoiT, oxc<*ed twenty- 
video after luivitijj Insm daina>te<l m four hours (“ec th' I nnjuayan Blue 
a liatU© with three British cruiser*. Book concoriunii the titraf and 
the Uruguayan authorities allow ist the /Wmni, IP 10, p 31). 
bor seventy-two houm for eicoouting 
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wtlhiu the period they were interned and <lis- 

niantlcd until the end of the w'ar.* 

(6) A neutral rauai prevent Ik'lligerent men - of - war 
admitted to his ports from remaining there longer than is 
necessary for ordinary and legitimate purposes. It could not 
be said at the outhr(»ak of tiu* First W'orld W'ar that the rule 
atloptcd m 1 862 * by (jlreat Britain, and followed by some 
other maritime States, not to allow a longer stay than twenty- 
four hours, was a rule of International Law. It was left to 
the discretion of neutrals to adopt by their Municipal Law 
any rule they thought til. so long as the admitted men of- war 
did not prolong their stay for other than ordinary and legiti- 
mate purposes. Artu'le 12 of (’onvention Xlll. confirmed 
this arraitgeraent by prescribing the tw<‘nty-four hours rule 
only for those neutral eountries which had no special pro\i- 
sioiLS to the contrary in their Municipal Laws.® lit fact, 
however, tiuring the I'irst W'oild War. most, if noi all 
neutral Slates adopted tin* tv^enly ibiir hours rule.* 

It Is agreed — and Article 14 of Convention Xlll. ciiiicts it 
— that Indligerent men-of-war.e.xeejd thos(' for tlu' tim<' being 
exclusively devoted to religiou.s, scientific, or phi]'i'ithro]»i(‘ 
purpo.s(*», must not prolong their stay in neutral ports and 
waters beyond the 'time jx'rmitted, except on account ol 
damage * or stres-s of weather. A neutral would eertainlv 
violate hi.s duty of impartiality if he were to allow la'lligeiTUt 
men-of-wur to winter in his ports, or to stay then^ for the 
purpose of waiting for other vessels of tiie tlts-i or transports.* 

* Setj Gariiftr. it. J 563 ; A.J., 19 govnrning the of lx*!!! 

(1915)» p. 486; H wll, § 231 (n.). Dur- ni^ri-nf vr»r to their |70rt« ar#' 

ing the i'lrat World War thet 4 Uf*btion 

alao arose wheth^T /fligki <h*inage ^ 'rho Scamluiaviaii XoptraJit) 
might be repain®<lt even though it Rules of I03S above, J. 23<») 
wall caused, not b\ weather, but by provide in Article 4 that no extenaiou 
hostile action in Uiittlo. A» Arlick of ahty twuuf v-f<mr houtraahall 

17 of Convention XIII. drawa no dw- be permitted if it i^ ulear that thjr 
tinction between damage by weather eannot be rendered navigable '.within 
and datz^e in bat tie, Holland dcMidcd a rraaonable tiolay or if the 4*'^mage 
to {lermit enoh repaira. haa cani»e>i by enemy action. 

* He© Hall, $ 231. « The rule that a neutral must 

* Germany, Domingo, Siam, and previmt belligerent men of- war from 

Penvia entered a reaervaticjo againat ataying too long in hi» porta or Vatem 
Article 12. became of conaiderable importance 

* Bee Gamer, if. §563, and during the KtUMo-Japaneiie War, 

10 (1010), Bnppl., pp. 121-178, where when the Huaaian Baltic Fleet waa 
the mgolatiorui of aeverai Stat^w on ite way to the Far Keel . Admiral 
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(7) A neutral must prevent more than three men of-war 
belonging to the same belligerent from being simultaneously 
in one of his ports or roadsteads unless his Municipal Law 
provides the contrary (Article 15 of (Jonvention XIII.). 

(8) Belligerent inen-of-war must not shelter in a neutral 
port lor an \indue length of time in ojder to est'iipo capture ’ 

(0) At the outbreak of war. a neutral must warn all boUi- 
g('rent men -of -war ihtui in his ports, roadstoaiis, or territorial 
waters to depart wiltiin twenty -four hours, or Mich other 
Lime as the 1(M‘;i1 law pIcscribe^ (Article 18 of Cuiivcntion 

§ 388u. With regard to v»nh'i*1s. prijuiple that neutral Dcfen- 
porls and waters must lot be allowed to tie made 
l»asis of na\al ‘in* pr( pa rations applies, in the Merchant- 

nature* ol thing", only to men oLwar (including sulimarines) 

,uvl to auxiliary war vc'^svls/'* It can have no application 
to merchant vessels aimed exclusively for their defence. 

Tht* (lilliculth's v'n‘atcd by tin necessity of .inning 
uierchantiucii have b(*en indicatul above as sliowing the 
d(‘siriil)ility ot a coin cut lonal ngulalion of the jinddems 
raised by the adv(‘nt of ^uiuua^lle and aerial warfaitJ 
in reganl to t‘ia mv eomineree ^ But these diflieulties 
it lias burn planted out, exist onl\ in llu iclalions 
the belligerents as the result of tlu fact that it is dillieult 
for the submarine or (he nireratt to a^ee^taill in time the 
fact and the clianu'tiT of the armament of the merehant- 
vessel. That diHieult y m'ciun allogethi i inelevant in relation 
to the autliorifii^s of the neutral jwirt tti which the merehant- 


Uoifltje.Ktscasky is sinil t(» hitvi 
flUml m tiic Frciuh (emtom) 
Witters of from Dfccmltfr 

UKU till Man h U.MVs f(»r the jmr|)<isc 
of awioni)]i^ thm» a part of tlic HuIik’ 
FIM tliat hiiil *«ot out at a lafrr ilato 
' Set* § JUT (O. 'Iho Hre.n** 

apphoH pr<khah]v to ^ihclUTuiff within 
tmUonal watm. tn Ntw cTribor Itrta. 
in thi\ ruHf' of (ht* City o/ FUfU (hct* 
abovft, p. TtKi), Norway tri'iiU'ii the 
prize faptimKl by the Ot'rnumH in the 
way as a man-of-war in the 
mattar of pamge through Norwegian 


ternional waters. The i'Uy of FhM 
\»aa givt n lawnnssiim to proceed inside 
the icrnlonal waters of Norway for 
tw.’fity-h.ur hours after leaving the 
Norwegian port of Tromso. (lerinany 
domed that the twenty -four hours’ 
limit fstablishoi by * ft Haguo Coin- 
vention applKnl to prizes 

* (Mrmxn\ reserved against Article 

in. 

* See ahovct § SI, As to airciaft 
Bw Indow, § niloa. 

* See | 
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vessel seeks admission. These are under no imperative 
necessity to ascertain, at their peril, the nature and purpose 
of the armaments of the merchant-vessel. There seems there- 
fore to ho no valid reason, dictated l>y Jnternationnl Law, for 
departmg from the establisluHl practice under which defon- 
8i\ely armed merchantmen miiy he admitted to neutral ports 
on the same conditions? as other merchant-vessels so long as 
there is no conclusive prot»f that the particular vessel ha* 
Uvsed her armaments for the purjmscs of attack. During the 
First World War all Stat('>., with the exception of flolland, 
adhered to that rule. It was affirmed in 1938 hy the 
Scandinavian States in their Neutrality Kulcs * Article 3 
of the Hahana Ouivention of 1928® adojited a rule assimi- 
lating armed merchantmen to men-of-war. However, the 
United States and Cuba, in ratifying the Treaty, refused to 
be bound by that article, t^p to the en<l of 1938 only 
FIcuador, the Dominican Republic, Bolivia, Nicaragua, and 
Panama had ratified the Convention as including Artule 3.® 
At the beginning of the war in 1939 Holland abandoned the 
attitude assumed during the Fii-l World War, and in her pro- 
clamation of neutrality aiinouncc'd tlu‘ intention of iulimtting 
merchantmen carrying defensive armament not (‘xcts'ding 
eertain limit.'< * And the American K<‘pnblic^, in their 
General Deelar.ition of Neutrality of Octols'r 3, 1939, 
expressly declaimed the intention to assimilate to war- 
ships belligerent merchant-vessels armed for defcn.sivc 
purposes.® 

* for DNiinte, Article 3 of li dm tinfttl tm the fit<*rn. 

the Danish Kuirs dni^n that that their lateral cierkH are Dt>t re 

acretSA to Danish pr‘rtA or lerntorial inforced, anti that there aie no 
waters la prohibite<l to annwl mer eircinnaUin* e« Mhowing that they can 
chant veeaeis ‘if the armarnent be wnod for offensive puriMwea ; InUr 
destmod to ends other than their ntUif^nai f'onciliai\*^n, January 1940, 
own defence.* No. p. 21 ; AJ., 34 (1940), 

* See above, 5 Oh Suppl , p il The requiretl jproof of 

•See on tbie question Hvdo, n, the defi haivc nature of the areianirnt 

§863; Gamer, i. §1 2^-6 249, Alvarez, of the vensel la xancuialy ixwl in 
La grandf guerre , pp. 267 various roimtru^ Thus the li’azilian 

260; Seott in /I J . 10 (1916), pp. 113 Neutrality IVrree of SepteililK»r 2, 
116; Hanard Hf^mrch (1939), pp, 19.39, laitl down that the ahjp ahall 
436 440. not have torjicdo ej'*rM>r ; that 

* Printed in R.J ^ 3rd fier , 20 the < ah hre of ita gunn ahall not exe^'ed 

(1939), p. 588. BIX inelifB ; and that it iihall havr 

® Thia waa aubjeet to the condition only a 'unall quantity of ariwa ami 
that they do not carry more than four munitiona, a normal crew and * a cargo 
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§ 3*34. Whereas a neutral in ju no wise ^ 
duty of impartiality to prevent his rtubjccvc ting-out 

armed vcssids to the In^lligcTents, such armed vessels being vessel 
merely contraband of war, a licmtral is bound to employ the 
inc 4 ins at his disposal to pn-vent his subjc'cts from building, Op^fa- 
fitting out, or arming, to the order of either belligerent, ^**^”*^ 
vessels intended to fie ns<‘(l as inen-oT-war, and to prevent 
the departure fnun his juriMli< tion of any vessel which, by 
order ol either belligerent, ha.^ lunn adapted to warlike um\^ 

The diflerenee Is'twecui st-lhng armed vesxds to fielligerents 
and building them to onler i*^ usually defiru^d in the fol- 
lowing way : 

An armed shij>, lieing contraband of war, is in no wise 
different from other kinds (»f eontraband. provided that she 
is not manned in j f'^ ntral port, so that she ean commit 
hostilities at on(‘e after having nsula'tl the o]>en sea. A 
subject of a neutral \vIk> builds an armed slii]>, or arras a 
merehantmeiu not to tin* ufd<T of a belhgonuit, Init intend- 
ing to sell her to a lu'Ibgerent. <loev not differ fiom a manu- 
facturer of arms wlio intends tf) sell them to a belligenmt. 

There is nothing to })revent a mmtral from allowing his sub- 
jects to sell armed vessels, and to deliver them to belligerents, 
tutluT in a neutral jMiri or in a belligerent pi at. In the ca'^es 
of the La Stintissimn Trimdwi'^ and Thf iletear' 

(18110), American conris have reeogniMal this^ ; and so did 
the unratitied ! )eciarati(»n of Lond<»n. which in Article 2‘2(1U) 
enunKTut;<»d as absolute eontraband * warsliijis, including 
boats, and their disliiietive eomponeni parts/ 

<)n the other hand, if a subject of a neutral l»uilds armed 
^lups io fhe order of a hfUojenni, he prepares the means of 
naval op<*ratious. since the ship.s, on sailing outside tlie 
neutral territorial WHt<Ts and taking in a erew' and ammuni- 
tion, can at once commit hostilities. Thus, through the 
f'ousiHtiiig of t>nt * T Wheaton, p. illO. 

«)iriaro'(AHH«2:.) For » nullimoro. iii. §15^; 
iiu-nt of Pyrii moro aota.lr.l ex i.lenu' ^yherton. iii. 5 39»). I*. oGl, 

WO the < uuiiii Derree of SoptenuMT I. 

1W3!) (Arliilo 12) ' I'hillimorc, iii. § ISlfr, and 

‘ 8w! helow, S aWl, .W7. Hull. 4 221 : l>ut i>i>e Weliberg, pp. 

* R«Arfiel«Hof(’onwi(iouXlIl.: 11M13. who awerls that neutral* 

■*ih 1 Ute OWH) of the xSVmer* in 1808 : mnxt prevent their wibjM-t* from 
lAwrenee, | S136. wiling armexl vi'ssela to lielligerenfa. 


obliged by iiis Boildinc 
,..*11: and Fit- 
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c$jTyiDg out of the order of the In^llipcrenf, the neutral tvrrh 
torylm l)eon imide the base of naval o/XT/Uiojrw; and 
the dut}" of ini[)artulily iiiciiuks an obligation to prevent 
either bcllipcront from making neutral territory the base 
of miht*ary or naval oj)eratioas, a neutral \ioJiit<»s his 
neutrality by not preventing his subjects from carrying 
out an order of a betligerent for the building and titling 
out of ineii-of-\var. This distinction, although ioirit'allv 
correct, is hair-splitting. Bui as niMitial States lu^cd not 
proA'cnt their subjects from sup[»lving^ arms and ^imnuinn 
tion to Mligeronts, it will probably conlnim^ (o be diaun. 

HoweviT this ra<iy be, submarines aiv in the same cat(‘gorj 
as surface vecseU, and when, in 11)14 during the Kiist World 
War, one of the Allied Powers orderfsl a munlx'i of sub 
marine*^ to be built by a linn in the rnitisl Slates, tli<' 
American (iovernment was of ojamon that they could no! 
permit the carrying out of the contract.'^ 

§ 330. Th<‘ movement for recognition of tlu' f,u I tlmt tIk^ 
duty of impartiality rcqniies a ncntrul to prcient his sub 
jects from building and fitting out to oidtu* of lu Ihgcrcni 
vessels intended for naval ojKTations was cdn^idmabb 
strengthened as the icsult of the well know.u case ti< 
Alabama. In during the Amen* in t'nd V\«u, tlu 

attention of th<* BiitLsh Go\<'rnmMit v\us iliawn by tin 
Government of the Uniled State.s to the (a^ i ihal a \evswl 
for warlike puriKises wuis being built in KngUnd to the oidei 
of the insurgent This vesmd, aflerwaoUi alh d tlu‘ Alnhawa 
left Liverpool in Jul) IS02 unarni(‘d, but w.is riad at the 
Azores by tbree other vessels, also coming Irom Kngland. 

^ iSee bcloiv, § 350 496 , Ihf Alabama 

• iSce AJ, 9 (1015), pp 177*167. (IM72), I’radirT Fod^ro, La qaeMuoi 

Se© HaUK'bck, p .333, for au ao<ount df V Alabama (IH72) , CHlu^b Cuftliinjr. 
of the Belloni CAW On the outbreak Lr Traits dr 11 (1874), 

of the First World War a submarine lilwnt'irhh in H i , 2 (1H70), |>p. 452 
wan t)emg built at Speoa for RuAAja; 4H5 , Balch. Th Uof^ma <Jufstwn 
BeUoni Auocmled m rmonng the (HKJO), and fA'toluUoH VprhUrar 
aubmanne and bandinc it over to »affr?wj/io/ui2( I'dOH), pp. 13 70; Wr**<t 
France; he was tried by an Italian lake m thu v, 
court and acqujtteii, there being no xn pp, JO 22, l.apmdellf> ei PolUi>». 
Italian law which made Iua action Htrunl dn nrhdraqrs i 7 //^r« 4 <ionrn<J 
anoffente. n. ^924) pp. 71.3*083; Heale, L» 

* For detaila «ee Bemaixl, r^Uvt^ni judu’mtrr du cfinjitt 

Irdttp of (heal Britain dimnrjf the VAlabama {im) , Bourquin in 
Ammem CivB War (1670), pp. 338- RectteiL 1927 (i ), pp, 236*240. 
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\vhi«h supplied hrr with gun« and aninninitiou, so that she 
could at onc<‘ b^gin to prey upon the inerehautrnen of the 
lluitcd Staten. On the conelusion of the Civil War, the 
United SlaU^n clnini<*d damages from Great Britain for the 
i(Hses subtaiued thiough llie ojKTatioris of the Alahavia and 
other vcHKols likewiM^ Imilt in Kngland. Xegotiationa went 
on for st‘veral velars, and linally, on Mhy 8, 1871, the parties 
( utered into the Irealy of \\ abhington ^ for the purpose of 
having their dilTiTenet^ settled liy arbitration. Great Britain, 
th(‘ United Stales, Brazil. Italy, and SwitziTland each choos- 
lUg one arbitrator. The Treaty coiitaiiu^d three rules, since 
then Unown as ‘ Ihe liiree Kuhn of Washington/ to b< 
binding ui>on the arbitratois, namely ^ ; 

\ in’uiiai ihv\ V h^nitid 

‘ Fmdtf. io ust «lui‘ dihgisito to j>re\<iit tlu tutiiig out, aiming. 

NWthiii it juH'v in Hum of any whu h jt }iasieaM)a- 

(1 U‘ ground to hvlu \»m> iiitciun*d to < rui o ui c.iri\ on w.ir ag*ou>t 
a Power With wlurli U at p* im . .iinl aho to u-c like diligeiu ♦* t-o 
po*\<’ul the depaituie from it juriMlu luut ot m v int* nded to 

or tarry on war iO 0*0* a, «nueh \e mI liavuivt hoeu i^pecially 
afia(»tt*d Uk w! ola or in }• »rt, wOhin ''indi jiir’^dirtion to wailike U'ie 

‘ Sfroruih^ Not to ]«'unnt or ailT* r eiiluT tjelhgcrent to make u^'C 
i>t Its ports r>r waters the ha-* oi n.ival opnratnui- nroiist the other, 
or for til*' pur[» 0 ‘'<' <tf tin 0 ’n»»w,i' oi auLMuentatum uf militaiv" sup] !ie‘ 
f)r atiu^. or the i»a ruiriiuM.t of .m»‘n 

* fhndbf. To n\rrrj'«»» dm* diheMue in it-- own pon^ and waters 

ajid a^ to all I Within it'- jiriMia tion, to prevent anY^iolatlon‘ 

of tlif* foregoing ohlmation-- ind tiutn * ’ 

In consenting tliat iuIcn nhoiihl Ih^ bimhng upon the 
arbitratofs, tinml ibitain <‘Xpre,ssly dei lared that in her 
view tliest' rulf'*'' were not ie<Mign)t'-ed lules of International 
Law at the time w hen llu‘ ea-e f the AhlMima occurred, but 
the Treaty contained a stipulation that the parties ‘agree 
t<i obi^uwe these rules as lu*tween them>elves in tuturo, and 
to bring them to thi' knosvledge of other maritiuiC Powers^ 
and to invite them to nccovle to tlicm ' 

The arbitrarins met at (uaieva in 1871, held ihirty^two 

‘ Mart4*«p, SJt.a.. 20 , p. rm. * Arhiirationf, i. pp. 

• 8ee MiKite, v»j. 5 13 ^ 10 . 49ri (> 82 , 
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conference!} there, and gave their award ^ on Septcinbor 14, 
1872, according to which Givat Britain had to pay 15,500,000 
dollars damages to the United States. 

The arbitrators put a eonstru'etiou upon the term ‘due 
diligence,’ * and asserted other opinions iii their awaid, which 
are very much contested, and to which Great Britain nevci 
assented. Though Great Britain and the United States 
agreed upon the Three Rules, they did not at all agree upon 
their interpretation, and could not ugrtH.* upon the contents 
of the communication to other mautimi' States stipulat'd by 
the Treaty of Washington. It <uighl not, tlu'refort*, to be 
said that the Three Rules of Washington® luue literally 
become universal rules of liitei national Law. NV\ ertheless, 
they were the stai ting point of the movement for the uni- 
versal lecognition of the tact that the duty of impartiality 
obliges neutrals to pre\ent their 'iiibjects from building and 
fitting out, to the order of belligerents, vcsseK inUnuhd lor 
warlike purpose,s, and to prcM'iit the dep,irtuie from their 
jurisdiction ot any vcNSt'l which, by oidei of a belligerent, 
has been adapted to warlike u«e Artu k* 8 of Hague Con 
vcntion Xfll. copies almost verbulK the liivt of the Three 
Rules of Wa.shington but with the lunioitant dilTeieiu'c that 
it repluc'Ch the words ‘ to u^e due fliligenee ’ by the wools 
‘ to employ the means at its disjiosal ’ Kor thus reason the 
corustrnctioii put by the fientva arbiti.itois upon the term 
due diligence w not apjilicable to ,Vitic!e 8, the question 
whether a neutral employed the me, ins ,tt liis di.s{H)sal being 
a mere quc.stion of f.K t ® 

Tlw § 335a. The re{uson.s underlying the Waslmigton Rules and 

the corresponding piovLsioiis of the Hague (’omentum apply 

And 

Aircraft ^ award ir* pnnti^l Jii full in * Uipradr'lJn et l*nli 

Moore, Artnfrattfm'*, i. pp b53 tin, op. tti, ii pp 971-97*2, on tho 
and m PhiUimoic i.i § loJa. rfsom ilution of the Waahin|ton and 

* Sec f>elow* i 3b 1 the Hague f'onvintion For a 

* A» regardi the neven rult’*< during the World War tfee 

adopted h> the IrwHtute of Inter Anj{a, in ( hnf H h qro/uk guent 
national Law, at ita meeting at The- (1920), pp 111 115, whti tnentions 
HAgue m 1875, aa emanating from two (german aarnbipn in a Ohiueae 
the Three Ruh^ of VVijfthfifigton, nee jw^rt sold on the outbreak id war to 
Jnnuatrf, I (1h 77), p 130 And a prKat** purt>haar'r an mcrriiaftt- 
above, } 311^ aa to the Foreign Fn \melsi and thereafter kept under 
liatment A(t« pnorandimliJMHiuentto HUivTVision by the Chincac Govern 
the Treaty of Waahington. no nt 
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with special cogency to aircraft heaving neutral territory and 
belonging to or ordcrnl by a Indligerent. Such aircraft, if 
ready for warlike use immediately on its leaving neutral 
territory, constitutes, because of its potentialities for offen- 
sive action, an evt*n graver danger for tlie opposing belli- 
gerent than vessels leaving iieutrai territory ; neither is it a 
ilanger which threatens only such l)ellig(*jeiit8 as possess a 
coast or substantial sea* borne coinmt'ree. For this reason 
the provisions of tlu‘ Hague Air Warfare Kules on tlie matter 
arc more stringent than thoM* of Arti(*le VI 11. of Hague 
Couveiilion No. \Ill. \\ bile Article 4.") of tla* Hague Rules 
affirms the rule that a luuitral State is not Ixaind tc> preveiP 
the export of airernfl for belligerent^. Article 4t3 lays down 
that a ntuitral (iovernmeni \> Viouixl to use the means at its 
disposal ‘ (1) to the departure from its jurisdiction 

of any aircraft in a condition to make u hostile atta<‘k against 
n belligerent Power, or < .irrying or aet'ornpanied by appli- 
ances or luateiials the mounting or utilbation of wdiich 
would oriabli* it to nuikt a h(^‘-tile attaede, if ther^' is re<\&on 
to believe tliat ^ueli ainrafl destineii f<jr u^e against a 
belligerent r , tc? pre\(uU the (h^partiire of any air- 
craft the personnel of which beloug^i to the ctimhalant forces 
of a Indligerent l\»wei.’ It abo laid dtiwn that tlu neutral 
must efTecti\elY ])resenlw* a ronlt for tlu' aircraft fleNpalelied 
at the ordei of a belligeient s<> to a\ oid the* neighbourhood 
of the military ojK‘ratuuis of the opposing belligerent. 

Whib‘ the first paragraph ot Article 4fi seem> to be in 
aeeordance witli the corn'- ponding rule in maritime warfaix'A 
the other two provi.sicjiis apjH^ar 1o constitute a refinement 
which lulcls to the dillieulties of enfcMcement on the part of 
the neutral and which is pndKibly unneces-.ary so long as 
the neutral acts in good faith upon the principle which the 
Article as a whole is intended to emboily. That [irineiple, 
projierly interpreted, impews ujion the luutral State the 
duty to prevent tlie depart me oi aircraft of ahieh both 
equipment and armaments are sueli as to enable it to engage 
in warlike ojMTations or in servuvs of a military character 

' But Spmght. Uk, p. UiS Aim! mv iM , p]». I‘>7 40:J, f^>r n [ucM 
tiiiicuMioii ot the cpiiwtjon. 
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before reaching the territory of the boUigorettt for whom it 
is destined. On the other hand, any deviation from that 
principle might well j'esult in the nontral territory becoming 
a s>tarting-point for hostile expeditions endangering the safety 
of the belligerent in such a way as to constitute a clear 
violation of neutral duties.* 


IV 


NEUTIUL ASLVr.M TO LAND FOlK’ES, WAR JtATERlAL, 
AND AIRMEN 


Vdttel, ni. §§ 132 133 ILvll* H 230 J 021 ~ Wharton, iik § 3i>t 

—Moure, vih 5^13111318 Bluntachh, S^TTl, TToT'an/. TKl Holftor, 
5 149 in liiliztndorff.xw pp. 602 hho ( 'Ilinami, § 191 Run 

1461-1462 (ti) Ki\ur, n. pp 395 30K (’lUvo, iv. !j§ 2iU»H inotl rn>o», 
1(1 Xo8. 1576, 15^2, 1 bSJ MtutriH, ii. \ 133 Muigiirmi, in" pp 577 oWti 
PilltJt, pp. 2M> 287“ ii. §§ 151 157 (1 nk\^or<h. \u pp 5.57 hOH 

' Zorn, pp. 316 352 Hechtf, pp. 12 s3 i 3t»l-307 

Ilolin, lot ^7 1031 \Vijuu4d, {* Littd (1017), pp 59 

106- Hydf*, II. § SbO Kj>aight. .hr, p. 427 JAind IVatfnn', 185.501 
Stf‘UU'r, Ihf itUi'rn\truf4f mn linf/'tif r»^hort>Jtfi Lnt'^uhrf i tU r Muihtt th 
Nhi/j/f?' (1017) 3,vt qin niMH in /^ / 3(1871) pp 3.>2 .Inn 


§ 336. Noutnil tointtiry, tlio it|iiuii nf war/ 

offm an a^'lnin to nu*ml)t‘is ut In lli^oTont iorct\s, to tlH‘ 
sulijofts of tho Ix'IhgemitN am! Mmmi piojw^rty. ami to wmt 
materia! liolon^uio t</ the in Ih^eients Sime. ai(‘Mr(!iim to 
the j>rf»s(‘nt rules of Inteination il Law the duty of either 
fHjlligereiit to treat neutrals aeeording to tluar impuiliality 
must — the ca^-e of extreme nect‘ssit\ in defenei' eX(‘epte<l 
— prev'ent them from violating ihi^ temtonal supremacy of 
neutrals, enemy prsoii.^ anrl gomK are pirfectiy mib on 
neutral territory. It is true that neither helligerc'ut has a 
right to demand from a neutral ^ such asylum for liis suie 


* ThfS fiffluwlnnivittil XcutnUity 
Kulfin of 10.3H tthovc, p. 2,9 ») 
provide that nnv aircraft in a ron 
dition to commit an attack againat 
a IwOigereiit, or whuh carrier appa 
raioa or material the mounting or 
ntiliBation of which sumH enable it 
to attack, i« forbidden to leave neutral 
territory if there i» reason to ajimime 
that it it intended to be employed 


ngalrl^♦t the nthu Iwdligercnl (Aftu'if 
I o), StMj nleo lianard Hmwt%h ( 1 9.39). 
pp. 770 772. 

^ SfH* alwvc, §J 70. 7J. 

* 'rim generally recfigrubtd ueago 
b\ wKifh a neutral grants teraporary 
hu<ipitahty in hi* porta to ve«»e]*i 
either helljgeri^nt in dintreei tt* 
exception dieenwied below in f 344, 
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jects, thoir i>r<)i)erty, and his Statf* f)roporty. But neither 
has he any right to demand that a neutral should refuse it 
to the enemy. 1 he^ territorial supremacy of the neutral 
enables him to lise his dlsi'n^liou in granting or refusing 
asylum. However, his duty ot imjKirtiaJiiy must (joinjxd 
him» if ho grants it, to tak(‘ all such rut'fisures as are necessary 
to piwent his territorv lioin Is'ing u-ed as a base of hostile 
operations. 

Neutral territory may be an .i.\bini fl) for private pro- 
p(‘rty. (2) for jmblie (memy juniKTty, opeeially war material, 
cash, and })rovisions for pri\atf subje/*ts of tlu* enemy, 
(4) for enemy land force s. (5) for enemy airnu n, and (6) for 
enemy naval fore<‘s. Details, howi^ver need only be given 
with regard to asylum to land fom^. war material,^ and 
airmen, and to ni‘ Tor with regard to private 

pn»perty and private subject^ it need onl\ la* mentioned 
that private war inateri<il brouglil into nmitral territory 
stands on the same footing a^ j)ui)li« war material of 
a belligerent brought there, and. fuitluT. that private 
enemy subjeets an* safe on neuUal territory® even if 
they are claimed l»y a belligerent as having (‘ommitted 
war crimes 

As ri‘gards asylum to land forces, u distmetion must 
he made Iwdween (1) pi^oners of war, (2) si?>fde fugitiv 
sirldiers, uud (3) troop*', or wlioD aimies, puisued In the 
enemy, and then^by iiidue<*d to take refuge on neutral 
territory. 


§337. Neutral teintoiy is an asylum to prisoneis of war Neutral 
of either bi‘llig(‘n*nt ; they become free * ip^o facto by coming 
into neutral tt'rritorv, wlutlier they have escaped from a PneomTs 
place of deienthui and laker, n fuge on neutral territory, 


‘ ^ 337-:UItt 
» §5 342 34S6. 

• For the ftrtimi o( the Dntrh 
Movomraent m the of the 
former Cerman Knj|)<T*>r 

n. 3. 

* Thu» in Nevemlicr HM", 
H Kushian prifton^'r who tmd 

from a Cerman pomm onn^p in hle-< 
wig waa shot before reii<'hing fhe 


Dai.imIi frontier Iml sut^'Ofdcyl v„ 
rroHflin^ it. and twt> th'iinttn soldiern 
uent over and (lri^v<Hi him back lu 
Cerman terotorv, ’•nwnv apolo- 
kThnl for the violation of Damah 
and a<H'lanHi that she 
would not have In^Mtateii to tnvnsfeT 
the purtoncr to Iho Daniivh authore 
tit's if he had not meanwhile diwl. 
Sw the Limdon Tinu'^ noMsjMip^r, 
Fohriiary 16, 1917. 
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whether they tm* brought m prfoonero iuKi neutral 
by enemy tmojH who tl^o^u^eIvea take refugt* 
principle generally itvogn/M-'d for iTutnin . 

Blit the neutral on wJioh' territory a fwisnm t hiu* (-.ken 
refuge tiie duty to r«*tam him and theiehy preient him ti..m 
jejoinmg hn own army ^ Formcrh thw ymstjon was not 
settled In lf»TU, duilng the Kiiiueo (!» iiuan War. fh'Igmn) 
beheveo diat it had such <i duty, -ind il< tnim .i a Fieiu h non 
commihsioned ollner who had Ikhii i piisoiu'r in (u-rmany 
and had escap'd into IWman teintorj with the intuition ot 
lejoining the Fivncli foiies at onei Doubts were expiessed 
upon this case,* but all hi iters agiu'd that it was difleient it 
es»cap('d prisoners wanttd to n main on the neiiti-il territorv 
AS th<y might at any sub«'quent time wish to rejoin thui 
own forces, the neutial was coiisuiued to b« obliged In his 
duty of unpartiiihty to take adeipiat. im.ihurcs to preu'iii 
their so doing Theie was likiwiso no unainuu(\ as to 
whether prisoners brought into neuti.il ti'irifoiv In uiemv 
forces taking refuge thue eoui.l Ik* det.rnied in .use th(\ 
intended at orue to leaie the neutr.il teiritoiv Some 
wnters^ maintained that the\ could no( otliii isscifcd 
thit th<_\ might alwa\s b* deMirifd .iiid hid to comph 
with such measure* <is the nuili.d consichnd necc'ssarv to 
prc'vent them from rejomnig then fotn , > 

Article 13 of Hague * oiuention \ setth d the eoutrcni i a 
by enacting that a neutr.il who rcceni's piivoners of wai 
who have eseajx d. or w ho are bi ought tin u b\ tioops of tin 
enemy taking refuge on neutral tuiitorv shall leave them 
at liberty , hut that , if he allows tin in to remain on Ins 


^ Ihe case of pnsoM^rs tm boanl a 
belligerent man of ^ar ^hith tntfrn 
a neatral port i8 cUfft bHow, 

f345. 

* An iiJiibtratjoii occumtl in IMH, 
when w\erftl ltirkjf»h artril liarhAr\ 
captivee eecaped £"om one of the 
gaUey» of the Spanii^h Arnmila whirh 
waa wiwkeci near taUiE , althoui^h 
the S^ruah atnb.i»«a<ior flanmyi 
them, JVanr© roiwKb icd them bt 
fiecd by commg on her tomton, 
and Meet them to ConEUntinopio 
>S«e Han, S 226 bee al«o Kauchille, 
{ 1462 (2), citing a neutrality 


d» ( rre ot Au;(u 't fi 1^11, and VV ilfwiii 
in I ; , W noth, pp MO \ntl 
guiornilv U\»M^ />!# 

fifft n krif im 

Mulrfdtn SUmti j. 

' See Kolm laequ»‘mMi«t |n If/ * 
3 (1871), p HInntiK § 770 . 

MeiUiorn, /(** Af*-, pp i2 34 

* hot inKUni^« Hiilbonu Uirhtf^ 
pp fil 52 

‘See SatiEfT Hall in HJK 
(1912), pp 40 57, whore thiecaae. and 
the CA«#« previously m<ntionefl, are 
diaettWMii. 
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territory, he may —he need not- assign them a place of 
residence $o as to prevent them fiom rejoining their forces. 

Since, therofons everything h left to the discietion of the 
ncMitial, he has to lake into «« count llu merits and needs of 
every ease and to take mhIi Hhps as ht thinks tidequate , 

I belhgeient ceitainh eannot as ot iiglo, call upon the 
lunttal to detain tlu in 

Tht* case of un^^onnd(^l priMUK rs who witli the consent 
()] the ueiitial, are tiaiispoitid thiough nintiil tmitou is 
(lifteient Such pi worn rs do mu lucorm fue on (iitirinj. 
the neutiul teiiitoiy , l)ut then w no doubt that a m iitr ! 
b} consenting to the tran^prut \iolitts hi> fhit\ of nnpii 
ticdit> hecaiw it is eiiuivaUnt to passage of tioops thiough 
neutral tunton f Vi title 1 ot ( oiutntion \ ) 

ndleient aguu tia c<i^( v\lui< (n(m\ solduis au 
amongst the uouiuh d whom i btlligritut i> illuwtd bj 
i mutral to tianusjiort thiough mutiil t^niton Sm li 
suiundtd prisom rs bctoim fn* bm thiv rnuM atttuding 
to \ituk 14 of i (uivtntion \ bt uuudtd b\ tlu mntii), 
so a^ to eusnit tbd thtv do mu igiintikt jMit in ni’bt irj 
ojx ration^ ^ 

^ V mutfil niu uit ls^l\Hu to mii.k olduis otiu^iiive 
Inlligerents who t<ik« n turn on his ttriiton ibhougli la 
m<d not do but nu\ *1 om< m nd lla in I t k If ht r^on 

iZMUts ^ueh as\!um hi- tiui\ o\ imp irtndiiN ohinnv Imn 
dMiin them and to l ik< >u(hin»isuH> arc nui-'-aix lo 
l>re\f ni tliein fiorn k jmiung tin ii toui ^ But it i- in [uactut 
nnpo*^ul)k (of i neuli d to bt sow itthtnl is todetiit (\ti\ 

Miigle tugili\e who( ntc r- his tt nuor\ It will \lw ns hap|Kn 
that such fugitive's sl< xl in{<» muti d ttinltu\ md k i\t it 
airain lat< r on to rejoin tin ir i<u<^s wul out tin mutra^ In uur 
o sponsible Moicovei btloit lu i ui imui h spousiI)ilit\ 
loi not doing so a mutial must utuilK Ik in a position to 
detsmsueh fugdivts Thus laivunbuig dunnjthe Fumco 
tJorman Wai (ouhlnot pit\nit iiundod-tl Tu mii '-oldieis, 
who fled into lur tdiitmv uttd tin ( ipitiilation of Mitz, 
bom rejoining th( Fiemhftueis Intausi d was a condition ^ 

^ ftlito Artule I/» tU l ouvmjO i \ aiut 1‘olu ^ § Usa 

* Htso fihote, % ol j § UK), 

VOL* IL 
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of her neutralisation that she should not keep an army, ajul 
therefore, in contradistinction to Switzerland, was unahle to 
mobilise' troops for the purpose of fuHilhug her duty ot 
impartiality* 

Different from the ease of fugitive soldieis is the case of 
fugitive deserters. If they d<‘sert and cross the neutral terri' 
tory for the purpose of joining tlie enemy, tlieir case is hardly 
diffeamt from the ease of men wlio pass tlirough a neutral 
territory, intendjiig to enlist in the army of <i belligerent ^ 
For this reason they need not be interned if tln^y t'ome inr/t 
i^idually ^ ; but they must b<* interned if they come ui a 
body On the other hand, if they dchcrt without any suclt 
intention, they need not lie interned, even tliongh they eonu^ 
m a body.^ 

Neutral § 339, On occasions during war huge bodies of troops, or 
^mtory ^ whole army, are obliged to cross the neutral frontiiT 
Fugitive for the purpose of escaping captivity.^ A neutral need not 
permit thus, and may repulse them on the vSpot ; but he may 
also grant asylum It is, however, obv ions that the presenc'c 
of such troops on neutral territory is a danger to tln^ othiT 
party. The duty of impartiaht\ incumlMuit upon a tu^ilral 
obliges him, therefore, to disarm them at once, ami to guard 
them so as to ensure that they do not again iK^form nul]|ar\ 
acts against the enemy during the war.^ Jn this eas(‘ Hague 
Convention enacts the following rule^ • 

Article 11 ‘ \ neutral Pow^^r which rci'cn jm t#Tritory troops 

belonging to the beihgerent aniucH shall detain them, if pO'sMblo, at 
some distance from the theatre of war. It may k»'cp tlmru m camp^, 
and even confine them m fortresses or loc.dities a^'^igrud for the pur 
po^e. It shall decide whether offiiers are to be left at liberty on 
giving their parole that they wdl not leine tin neutral territor\ 
without authorisation/ 

* Se« above, } H31. on the pnn* ipH jjnvirniri^ inieni 

* This rule dot* not apply to belli- nwt t : |J , 34 fill 10), Supbl . p. 

gerent ai^raft, which rnuat m everv * On the quoatien of (& intern 
ea«© be internwU Spaight, 4fr, rnenl of fugitive in/nirg#nt*» nee 
pp. 425. 426. liolin, ^ 102s 1030 

» On the praetiVe of Holland and ‘ On theatatiiaand eivi! diiwhihtut 
8wit*erland daring the Inrst World of intenud members of htlligerent 
War nee Fauchdle, | m^2 (5) ,S*#* armed forces aee the deciaion of the 

a!«o the Recommendation of the inter- .Swwa Ftsleral Court In Hlubkkt ' 
American Neutrality CominitUH! (sec Bnnf, Annual Dmit, l(J4ldW2, 
•bore, p. 636) of January 26. IfHO, No. 182. 
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Artwle 12 : * In the absence of a sp<»cial convention, the neutral 
Power shall supply the interned with the food, clothing, and relief 
which the dictates of humanity prescribe. At the conclusion of 
peace, the expenses caused Ky internment shall be made good/ 

It is usual for troops who are not ac^tually pursued by the 
enemy — it pursiu'tl, they have no time* to do it — to enter 
through their commaiuli r into u <j()riventi(m with the repre- 
sentative of th(^ neutral concerned^ .stipulating the conditions 
upon w'hieh th(‘y cross the frontier and give themselves into 
his custodj*. iSuch eon\i*iitions arc* valid without ratifica- 
tion, proviiled that they contain only such stipulations as 
are not contrary to International Law. and concern Of/v 
the requirements of the ease. 

Although the detained troops are not prisoners of war 
captured by th^^ ui ..tral, they are never! ludcvss in his custody, 
and ther(*fore under his discipliniirv p^iwer, just as prisoners 
of war are uiul<*r tlu‘ di.'vci pi inary jiow'er of the State which 
keeps them in captivity. They do not enjoy the exterri- 
toriality ^ due to arnuMl forces abroad, bi'caise they are 
di.sarmeil. As the muitral is nMpiircd to pre^ent them from 
escaping, hi' mu^t apply -tern measure.-, and he may punish 
severely ev^ery nuun h(‘r of the detained forc'c who att^mptvS 
to fni>trate such measuix‘-v, or does not comply willi the 
disciplinary rules regarding order, sanitation, ui.d the like. 

Thc‘ most remaikahle in-tance known in history is the 
a.syluin granted by Switzerland during llie Francu-licrman 
War to a Fr<meli army of about S 2,000 men with 10,000 
horses, whicli crossed tin* frontier on tebruary 1, 1871.“ 
France had, after the (*onelusu>u of the war, to pay about 
eleven million franc for the mainUuianco of this army in 
Switzerland during the ivst of the war. 

Other instances occurred during tlie First ^\or^(l War, 
when after the fall of Antwerp in 19H Holland intorneil 
British troops wdiicdi cr(Jssod intti IU»iland, south of the River 
Scheldt, to esoajH^ the German Army, and when the local 
authorities in Spanish New Guiiu a interned 900 (Jermaus and 

» above, vol i. § 44^1. Umo^ and the IVnoh General 

* the convention ri'ganiiog thih eimyhaul in Martens, A.k.o., la. 

aaylum h€*tw<H^n the 8wiisi» OviM^raJ ^39. 
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14,000 nativTs who ortwsed the SjKinish frontipr from German 
Camerooir. \Vh(’'n Oermiuiy and Knasia inviidod Poland in 
1939, Litliuauia, Hungary, and Bonmunia int<'rn(>d consider- 
able Polish forces which crossed the 'frontiers of these countries. 


NwitMl 

T«nitory 

•nd 


§ 340. Tiie duty of im{»tirtiality ineHmi)ent upon a neutral 
obliges him to detain in the same way as soldiers non- 


wn-Com- i‘ombatant ^ mt'mbers* of l>ellig('r('nt forces w ho cross his 
ontftat 

Membera frontU‘r. He nu\y not, however, detain army suri^eons and 
other nonrcomlutarit*^ who are privih'getl aee()rding to 
^rcee. Article 9 of the Heueva Convention. ^ 


NeutTftl § 341. It (Mil happen during war that war mati^rial belong- 
^dWar of the lalligerents h brought into neutral territory 

for the purpose of su\ing it from eapiure hy tiu* enemy. It 
gerentB. DiiW bt‘ hrouglit by troops crossing tlie nmjtra! frontier to 
evade captivity, or it may Ik^ purpos(*ly siuit there by 
order of a commander- A neutral i.s l)y no means obliged 
to admit such material, just as he is ni)t obliged to 
admit s<>l(liei> nt hidligerents. If hi' does, his duly of im- 


partiality obliges him to seize and retain it till after the 
conclusion of |H*aee. War material mclud»‘s arms, ammuni- 
tion, proMsions, hor'ses, means of military transport (such as 
carts and the like*), and e\i‘iything else that Indongs to the 
equipment of troops. But means of nuhtarv transport are 
war material onlv so far as tliey are tlie [irojHTty of a Iw'lli 
gorent. If they are hired, or requnitioned, from private 
individuals, they may not be detained by the neutral. 

It can like\visf‘ hapj)f‘n during war that war material wliieh 
w'as originally the [irojK'rty of one of tie* Indligmeuts, hut 
later had l>fs^u srdzed and appropriated hy the enemy, I'- 
brought hv the* latter into noulra! territory. such 

material, through coming into neutral territory, become fre(\ 
and must it restored to its original owner ? Or tpust it 
he retained by the neutral, and after the war be restored to 
the bclUg(*rent who brought it into tlie neutral territory ? 
On the analogy of prisoners of w’ar w ho In^come fn^e through 
kdng brought into neutral territory, it is raainlaincd^ that 
such war material lxx:om«*» free, and must be n^atored to its 


^ 8*6 HeiJbom, U&:hle, pp. 43-40. 
Coiiventioa V. (Iom not mention thin. 


* Se4* § 121. 

^ Hftib i m. 
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original owner. 1 Iuh view, however, cannot be accepted.^ 
fSince war material tliroxigh hciziire by the enemy becomes 
his property, and remains hn projKTty unless the other party 
re -seizes and tliereby re tlj>j)ropriat<*s it, there is no reason 
for it to revert to its origmal owner upon being brought into 
neutral territory/-^ 

§34la. Ihe almost invariable practic(‘ of neutral States Neutral 
during the FiiM Woild War, coupled uitli tlu^ gfuieial acqui- 
esceuce of Ix^lligerents, may l>(‘ said to lia\e established twog^rent 
customary rules . lirslly, tliat belhgeient aircraft must not p^. 
eater the aii sjuic<‘ owi luaitral territor j m time ot war ; and, 
secondly, that it tliey do, (‘ilher luteiitionaily or inadve.t- 
t'utly, ami are eomjielled to land, the neutral State must 
intern them,^ ALneover, vvlnui belheereui aircraft passed 
over neutral te^Tit.i^, without intending to land, they were 
tireil at for the purpose ot compelling them to do so.* This 
practice lorms tlu hrisi> ot i‘(n’t,uu ot tlie Hague Air War- 
tare Hule’^ oi 1923. which, howe^rr, ha\i' not yet been 
adopted ® : 

Article to : ' llclbgcu-iit unlit ii\ .iiur<dt arc fnihiddeii tu cuter 
the junnhctiim of a neutral Statt* ^ 


^ iVc Hc‘iilw*»n» j» l>u ai,d 

Land Warjut*, k VC I In iuilih 
(u)vonimrul at I In .StHni.d Hagut 
(onfcrt'iuf a niU* citmul 

tag tu ulueft < jiiaiiTol war njUtnil 
Ikfoujjht ity tht‘ < .i|>l</r jiitu ututial 
ii^nuoi) should tv ifuT 

the war, to its Mn^ioal nwn<r, Init 
Drunhiif ( .IOm, i 
p 1 U> thiH pr<‘poa.nl w.i'H jua o* 
cepted, 

^ ISeo Hcjlboni, pp i»I 

tho qii<;«non is diMUss^vl 
whether a neutral iua,\ tlaiiu a lieu 
On \iar tnaU^nai hn night into ho 
territory for exp<'n#*cs uh urn'll h'r 
the nmmtonaiuc of detained tn>ojw 
Mf>nging U> the owner of the 
nitttenal 

* Seo Spaight, rt*r. pp 421450 
also genci-aily <»n noutinlii) lu 
Air Warfare Hackwit?, lh( SruirnlM 
tl027), Mc\or, 
V)a4 im Lh/Uto-ijp 

( 1931 ); Sandiforti in «,(L. 50 

*f32hpp.?3t>-775; Uari'Ufi 


pp 7r>s 7T’> , Ziiiuiing, Sk:u\rn- 
Ittnt ih iU Lu ht (11)10), Gudiaho . 
A’m f>Uj, l<M0,p}> 10;»lt7 Vdorfiuigto 
tlu N .It Mni.>\ i (II Kuhs (d XoiitrahtN 
of esl> .0«nr. p ,a0). null 
ttti\ iirt raft ol tlu lHlhgen*nt^ must 
of»i »ijU‘r lu'Utr d ttTTjtoi s (wuluding. 
a TtiUKt hr rtVMinu'd. neati d toiiUoiml 
\\Httrv ami air ^pacc), thr pr<‘hihinoii 
dot's not Hpplv to aerial anilnilances 
and to aiorafi on hoard vsarhhipa. 
Su( h ftinrnfl uoisl not lea\c the war* 
^hjjw i-o long AS they are m neutral 
(Artulf S) 

♦ Set the deUil-i goeii h\ (lamer, 
• m :ui3. 

See above, § 21 W 

• Hut sw Artii lo I >f the Habana 
foment ion of ll)2s on Mantime 
NeHtn\lit\ (see above. § OS), which 
prnviiU''* that ‘the ftir^bips of belli- 
gerenta shall not tiy above the terri- 
tory or the territorial waters of ueut- 
rab ’ only * if it is not in conformity 
"sith the regulations of the latter/ 



726 


HKiaaOBRRNTS AN» NBUTHALB 


(§ 'Mia 

Article 42. M neutwi Oommmmt mu^t the mmm nt lu 
djspml to prevent the entry withm lU^ jurisihctm of helhgerm 
military aircraft, and to compel them to ahght if they have enten^^l 
such juriitdictiou. ’ ** 

‘ A neutral (jraveniiuenfe shall use the means at its disposal to 
intern any })elligerent military air< raft which within its jufimIk turn 
after having alighted fur any reason w^hatsoever, together with its 
crew and the passengers, 'if any * 

During the First World W^ar the lausonnei ot belligerent 
aircraft rescued on the optui sea b\ neutial men hunt men and 
brought into neutral territory wen^ tieated as shipwrecked 
solditis and not interned.^ Article ol the piojiostHl Air 
Warfare Kales of 1923 provides that 

‘ The personnel of a disaliled belligerent inilitar) am raft rescmsl 
outside neutral waters and biuusiht into the jinniiiLtion oi a neutnl 
State by a ineuiral milUnry mrtnift^ and there landed, shall be 
interned/ ® 


V 


NKUTUAL ASYLUM TO KAVAL FORCES AND SHIP- 
WRECKED WAR MATERIAL 

Vatt«i, ui §132 -Hall, §231 — Westlake, a pp 231212 Twias, u §222 
laylor, §§ b35, 63t$, 64(k Wharton, lu §391 -Wheaton, §434 Moore, 
va §§1314-1317 Bluutoohli, §§ 775.77()6- Hcffter, § 119- <leffcken m 
HoUzendorJf, it pp C63 067, 074 UUmann, § 191 -Faaohille, §§ 1403(2) 
1403 {26> - Deipagnet, No 692 ler - Rivier, a p 4U5 -Oaho, jv §§ 2t)l)9' 
2084 — Fiore, lu No« 1570-1581, 1684, and (We, Noe 181L1815 Martenn, 
a. § 133 — Kleen, a § 165 -PiUet, pp 305 307 Perela, § 39, p 213 Ti«ta, 
pp 173 187— Dupiua, Noa 308 314, and (Juerre^ Noa 30*1 328- -Ortolan, 
u. pp 247-291 -HautefeuilK 1 pp 344 405^-Talrahaabi, pp 418 484 
Garner, a. §§ 601-604- Hyde, a §§ 857-8<kV Keith’a Wheaton, pp 
962-964, 993 i<X)8-Harkworth, vii pp 486.567 - Gemma, pp 369 372 
— Rohn, §§ 1077-1100, 1118-1123 lie Louter, a. pp 430 - 449 -^ IVain^, 
Dai OaHrecfU tin Seekn^g (1912), §§ 14 20— Einicke, lle^ and jyUcMm 
(Ur neuiraien M fchU tm Srrkr%eg (1912), pp 163-326 - repy^s, Us 
iCfukUi par VoitU maritime rn temps lU guerre (1913), and in fi.O., 20 


1 See below, 1 348a. 

* Italics are the iditor^s. 

* See summary in Spaigbt, Atr, 
pp, 446446, of the rules for the 


treatment of iK^tligercnt military an 
men entering neutral Umtory in a 
variety of clroomstances other than 
the normal case of Oymg m thelrov; n 
aireraft. 
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{imi pp. ^Mftuwr. DanGaHtmU dn Schifft im Krieg und FrMn 

(IPIS) Wiilinft'Bomi, Did fiedfvtung ijcn FlotUm-stUlZ' 

jpv.nktti^ (IPI8)' -KcH8t*lprj Le droil d^asiU dariM la ijunite maritime (1920) 
---MVhberg, § 11 Baj>r in /?./.. 2nd her, 2 pp. 242^247-~Upra. 

<leUe in 1 1 (19^)4), pp. 531 f>fU I/itnard lUefeirt'h (1039), pp. 425*446 

§ 342. Whrmis it is ;i roiidition of th(‘ granting of asylum Asylum 
by a neutral to land f<»roes. and single members of them, 
that ho should di‘^urm tli<‘in aiul flelain iliem for the purpose 
of preventing them from joining in further militarj^ opera- 
tions, a ncaititd may grant nunporarv asylum to men-of-war 
ot ^ belligi*rents >\itliont being obligtal to disarm and detain 
them.® 'lids is so, \vh(‘tli(M belligennt men-of-war seek 
neutral asylum Ixnansr they are eluised into neutral wat<,? 
by the enemy/’* or from other ranM>s. 'I'he reason is that 
the sea is crmsidered to be an intein.itional highway, that 
the ports of all natMa’- ser\e more or less the interests of 
international traffie on the sea. and that the eonditions of 
navigation make it nee(‘ssarv to exttmd a eertain hospitality 
in ports to vessels (d all nations. Thus the rules of Inter- 
national Law regarding .asylum in neutral port to imai-rd- 
war t)f belligerents have devidt^Kd <m soniewliat different 
lines from the ^ule^ regarding asylum t(» land forces. But 


the rule, that (lie tluty of impartiality ineumbeut upon a 
neutral must preNent him from allowing b(‘lligereiits to u^e 
his teri'itorv as a base of o]K*rati<»ns of war i.s >i«*ver'theless 
valid regai’ding asylum giauttd to their men-of-war. 

§ 343. Although a neutral may giant asylum to belli- Neutral 
gerent men of wai in his ports, lie lias no duty to do 


He may jirobibit all belligerr 

^ Wlmt is jwiui hero ^ith irganl 
to a«\lum to nioTi <'f-war of 

IjclligertMUA ttpphwii also to muh of 
their veeweliv on are lo 

mc*n-of.\%ttr ; olMue. 5 333 t** 

to w'e Spaight, Jrr. p 4.’U) 

Olid //rtnvffv/ HtAratch (1939). p 223 
An to ftircmfl-i^arnrrti Kroell m 
nmu., 4 (J03.5), pp 7-18. The 
Italian War Hegulationn of 19.38 lav 
down that aircraft on In^ani a hdli 
tnan of'War, including am raft 
< nrricr», luuat he regardwl an forming 
part cd tho «hip (AHicle 28). 

* however, bolow, §^147, cwi 


nt men -ot war from entering Forces 

optional. 

MTinng the ahine <»f asylum, which 
must he pndjibitcHl. 

* Hut this iR not univcrwiJly ad 
mitird . set\ for inwUnee, Khvn, in 
pp 29-31. The point has not becui 
KCtthsl hv OcmviMition Xlli. 

* A« to a bellijfenmrs prires in 
neutral p^>rt^ ‘.ee above, § 328. As 
to the right of ftMh of merchant 
vei»*s*ls which, altluHi^li vi.'.c'd hy the 
licet oi the bdh.tfcnmt, remain 
pnvaiely opc‘rat(*<l for private profit 
sec the division of Tarkcr. Arbitrator, 
of March 1029, in TAf AVoMjfna: 

and f^fAer IV-wfa : Afliiwaf 
1029*1030, Oase No. 31H). 
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any of his ports, whether these vessels are pursued by the 
enemy, or desire to eiiter for otlior nvixons. However, his 
duty of impartiftlity must prevent him from denying to one 
party what lie grants to the othef , he may not, therefore, 
allow men-of-nar of one belligenmt to enter his ports and 
exclude men-of-war of the other helligeii'iit (Article 9 of 
('onvention XIIL)- Neutrals, as a rule, .idmit men-of-war 
of both parties, often, however, excluding them from certain 
ports. Thus, during the Crimi^an War, Austria prohibited 
all belligerent men-of-war from entering the port of Cattaro 
Thus, further. Great Britain during the American Civil War 
closed to all belligerent men-of-war the ports of the Bahama 
Islands, stress of weather excejited. 

Be that .is it may, since a neutral must prevent belli- 
gerents from making his territory the ba.si' of military oiHTa- 
tions, he mast not. as has already been exjilainiHl,' allow an 
unlimited number of men-of-war helougiUK to one of the 
lielligerents to stay simultaneou.'ly in one of hi." ports. 
Asytumw § 1144. To the rule that a neutral need not ailmit men of 
Fortin belligerents to hi." ports thi're i" no exception in 

Distrew strict law. However, there w an international u.sag«- that 
iM'lligereiit men-of-war in distre.ss should never Iw' preventisl 
from making for the nearest [xirt. In accordance with thi" 
usage, vessels iii di.<tre"s have always twen allowi'd to enti i 
even such neutral |)ort» as are closed to ladligeient men-of- 
war. There are even instances known of belligerent men-of 
war in distress h.i\uig a.sked for, and Wen granti-d, asylum 
by the enemy in i.n enemy port.- 

Aayittm § 344/1. Huring the First World War the f|ue"tu)n arose 
whether submarines forming part of the belligerent 
forces should have the same status as other men of war, and 
therofons be granted temjiorary asylum in iieutml |)art.s. In 
August 1910 the Allies proposed to neutral Powers that no 
a.sylum «hou! I lie granted to belligerent subma>'ino8 of 
any description. They argued ® that in their e.i,se the appli- 
cation of the principles of the Law' of Natioirs w'os affected 

* fm § 333 (7). Uarmrd Keitearfh f 1*330 p|). ^30 43-’ 

» Bee abo?e, § 189. An to »«ylum » Pfirl. rajfK'r**, Mmr. No. 33 
fiJT ww»hip« umployod excl««mely in Cnid. 8349. Hcti tii AJ*. ** 

•oientific or humamtArmu miri«ionii sue { 1917), p. 1 17, And HaII, J i3la. 
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by special ami novel conditions : {]) nubmarines could navi- 
gate and remain at sea submerged, and thus escape all 
control and obHC’^rvation ; (2) it was impossible to identify 
them and to establish their national character, whether 
neutral or ladligerent, oomhatant or non-combatant, and to 
remove the (\-i]»aeity for hanu inluTont in their nature ; 
( 3 ) any jdace wliicli pr<»vided a * sul)marine far from 
its base with opportunity ior rest and replenisliment 
of its sup])lie-> ther(‘by furnished siu h an addition to its 
powers that tlu^ plare Is'carne in fact, th!‘<mgli advan- 
tages it gave, a ha^^ of naval oi)erat ion^. 

llow(*vei\ no agreement ^^as reaeh(*d upon this proposal 
of the Allies, th<‘ \ari<JU^ ruaUral acting diff(‘renti> . 

'rhus, while the riuted States of Ameiica lejeeted it, 
and admit t<al thr (human submarine I* aa to the 
Amerienn harbom ot Niwpiutj Xoi\say by a decret* of 
October 13, 191h." forbade all belligiuTuit submarines 
to enter Xoiv\egian lerritonal watei^, excejit in case 
ot' force tuajiurc. Sweden by a (Ica ree of July 19, 1916, 
and Ifollaml by its decLuation ol‘ neutrality of August 4, 
1914, had adopteil a '-imilar j>olic\ Simiu by a decree of 
June 29, 1917, prohibited all belligerent sul)marines from 
entering S]Kiiiish waters and }M»rts. from what(‘vei eauso/' 
The Scandinavian Xeutraht\ Uuh*^ of 193S i‘xj)re'^sly providi‘ 
for tlieir exclusion. On No\ ember 4, 1939, in j^ui'suanee ot 
an authorisation of tin* Neutrality Act ot that day, the 
Prv‘d<lcnt of (he Tnited States I'^^ued a Th'oelamatiiui making 
it unlawful for ludligerent submaiiues to enter the ports or 
territorial waleis of the United Slates exeeju in case of force 

ii. § 5lU tu the imittt p .ilM.vt-, p t.Hli) of February 

ft eoinmeruHNubniHiJiu*. A J . 34 Supp) 

w Oanif r, n, § P- Sepleinbor 1^39 the 

Unti^h OoMTiuncjU n'vvivcd jufnnna- 
44 Clunti (1917), p. riTtvt that (K'rniaiiv mi^ht 

* S<*<> jTiMierally Fa\p hilK>. § 1 Uul atteiupl to estahlinh sulmmrine and 
(2U; Kt-uftult, 'h »o^i^‘mann it HI ajr ha^t^s on ilu* (‘o,vvt> of tVntraJ and 
(fitmiwn (lam h droit /Ms •jtns (1932). South Aincman co the Bntiah 

pp. IWhllKl; Harvard Ilrmirch ( 1939), ropiTvMt nt.Uivrs in On , oountries were 
pp. 432-435. Aa to HolInmJ neo \^iu to mvilr the (iovernmenta 

Kyainga in ih^ituts SV»>/ v, * s to Inch they w acew'ditod to Uke 
(1933). pp. 74-7(1, See ah*o Pernn- the neronsary «tep« to prevent any 
jaqu^it in R.O., 24 (1917). pp, 22(s brea< )u‘« of neutrality. 

237, and the Reeninmeu<lalu«» of ^ A.J., 32 (I93S), 8uppl.^ p, 159 
the 1 nter- Atnorican Neutrality (‘om* (JSx^edibh Rulew, Article 2(3)). 



730 


BELLIGERENTS AND NEUTRALS 


[§ 346 

majeure and subject to the condition that the entry and 
departure must lie etlecled by navigation on the surface * 
PractuMlly all neutral State's followed the same pnutue * 
Extern § 345 The exterritoriality which, according to a univcr 
recognised rule of Intemational Law, inen-uf-wai 
Wm enjoj ® in foreign ports, obtains e\en in time of wui during 
their stay in neutral pel ts Therctoie foi example, prisoners 
of war on boartl do not become ticc 1>\ coming into the 
neutial poit,'* so long as fhci ,ue not bi ought on shoie On 
the other hand belligerent men ol war aie exiH'tted to 
eompl\ with ail tuders made bv the luiitial to prevent them 
from nuking his petrts the base of then ojH'ialions of wai 
an oidci, foi iiistaiu'c not to leave the poit> at the sanu 
time a.s vessels of the other iMllmui'iit It thev ilo not 
comply voluntanh, thej niiv l>e made to do so through 
application of tone for .i neutial lias .i dutv (o pw 
vent by all means at hand tiic .ibuse ol ilu asvluiu 
giantctl 

Sjieeiil jirovision is mido bv Artule 24 of Conveation 

^AJf i4 (lOiO), ^u|»pl p % < f hr r etiptiin to stibnut 1o 

A similar Pmlamitioa in tt iM proptrlv hate tiii-stnn \ 

October 1939 ui iiitli iti n nf th* (hinufc**! 

i»(r toNigt Ihi tpifHtim rlmi i\ t 

* In March I'MO \ ,r« o inUniol M>nitohm linn nwi wh.thiran 

A Orrman mlimiimp vvhi h n>n mssjI, not fiiilv 

aground id Nomeicon Ifmtonal mto a rnan of wir in aoiordante nith 
watera (Ivf [iroiisioiiH of ffagun ( onvoution 

» Seeabo%r. vol . ^ 150 )<■’ ' [ ‘ '<'.«vlK.rf,5stl,o«;ntltWto 

HUMiiil niniinUirnt'njoMMi l>v ft iimii 

* For tlu>t rPHMon tbtri uas no ♦>( 'war In f»o far ih» lliwark tn 

juirtibtatiun for the ori*»inal British p>\hI no««ch in far n 

contention m the <a‘«J of the Omuan d*i n<le<i In (ifnnrtru, she nwih > 

aaxjliar\ 'tewl, the Alimari fst'c pfnrf ftilim nhanf (hepufM»ntrn 

abore, § s325\) that as the latter on her aerc prohabl\ cntithil to 

a man of war lamring British prtflon rrlesi# h\ anah p;\ Mith the 

w, she ought to have been scanhwl priwnitrn of aar hronj^ht b\ tht r 
b\ the Norwf>ruii aiithoritit \^ith tn sting Itellig# rent into nr iftral juris 
the view to rel#»Jising the pruiomis thction alntu ^ 117j Siniilmrl 
On the othfr hand m so far an i pn-tonera of war on Itoard a pn/ft 

flearch might hkve lowi Ihf pn*i tvhirh ja law full* hrougllt into » 

enre denierl In V raptain of tin neutral jKtrt do not bfxorie fru 

HntMh pnsonerM, It noiild long thrv are not brought on 
hare l^oen a n h \ ant fat tor m wHtmg ahore si Th^ ^ilka ( Opini< ui« 
the Norwegian G ivernmont in drud of Vnited Mnti# \ttornovh Gf mrnl 
mg to what extent the mi*i vii 123 , Pitt (ohbett, Lmhttj 

anmncKWitoneiu thesensf mduatfil ( \ 2rt9 < Contrast the case of 

above {{ 325 a) While the Nor xigian th'* dp/wjm, alK>\e, i whoM 
Govermuent was not entitkl to mmst British crow ami jiasseugers wen **< > 
on searching the AUmari, the refusal free b) the Ammoin Government 
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XIII. lor the ctise ot a belligerent inan-of war which refuses 
to leave a neutral jjort * 

‘ If, notwith.standing the iiotifiratinij of the neutral Power, a belli- 
gerent whip ot wur doew not leave a port in which it is not entitled to 
remain, the neutral Power is entitled to take such measures as it 
considers necessary to render the ship incapable of putting to sea 
M) long us the war lusts, and the coniiainding officer of the ship 
must facilitate the execution ol such meu‘-ur(“^ When a belligerent 
^lup is detained by a neuti.d Power, the olliccr.s and crew’ are like- 
wi-^e detained. Ihe officers urn] crew so thr:jiii»Ml mav be left in the 
si) ip or kept eitlier (»n lUiother ve>hcj or on land, ami may be sub- 
jected to sneffi measure^ ul' nvtnctioii it may a[»pcar nece^'^ary to 
imjuise upon them. A Mitiii'ient number of men must, however, lie 
alw’ays left on board for looking aft*‘r tlic vcvel. The officer^ may 
l*e left fit lilierfy on gi\iiig tlirir word not to quit neutral territory 
without pennission'^ 

If a vcssol is intonu'd, and tlicrolore dismantled, she Iikscs 
the* chanteter nf a man-of-war. »Sh<! no longer enjoys the 
privilege - of (^\t<'rritoriality due to nien-of-war in foreign 
waters, and pn^mers ou boaul Ixa-onu' free, alvhough they 
must be detained by tlie neutral eoiuMumed.^ 

yMi). A htdligerenl inan-id-war. to wliieli temporary Facilities 
asylum is granted in a neutral port, is not only nut 
armed and detained ; as Iui.n already bemi .stated, facilities during 
may even Ik» rendenal to her as reganl> digln lepairs,* tne 
sujiply in limited quantities of pro\i’-ions an<l eoal,^ and, 
under certain circunistanees, the enrolment of a very small 
number of Bailors/' 

§ 347, ft would he ea<y f<»r helligiueiit men-of-war receiv- Abu«eof 
irig temporary asylum in neutral ports to almse it. if neutrals 
were not ro<piin*d to prohibit .such abu.se. hibited. 


' If an offiofr, left at lilwriy on 
giving hia woni, ncvorthclr^^ 
from the nuutml country, hiK Oovcrii- 
ia in duly lioutui to wmivl 
him to return, and the ncxitnd 
novernraent can subject him to <liH* 
oiplinary punishment for having 
broken hia jparole. Hw* the remark- 
able ease ot the of memhcra 

of the crews of (Jerman cruisers 
interned on parole in the United 
StaUw, report<Ml by 8cott in AJ,, 


)U tioifi). pp. S77.S82, and Garner, 
II. § See also Ariga, Im 
t( hi xjftindf (1920), 

pp. 

* See Scott in A.. , in (1916), pp. 

:u7-r>7, 

* Sc© below, § 348a (6). 

^ 5^'© above, § 333 (5). 

^ See alwve, § 333(4). 

« See above, § 333 (3). 



732 


bklligerrnts ani> nbutrai^s 


347 

(1) A *'»« aHow a«ylmn. in t},p 

first place, by tiscoitainiug whether any, am! if 
kind of, ctM-my an' in the Mime nenfral f>ort. 

pnnrmg attacking them »,) 

mediately they rvaeb the ofam sen. Tt> pieient siieh «h»s.. 
in the eighteenth eeiitury vveral neiiiral 8tat«>s arrange, | 
that, if Udligeiviit men of- war or privat«‘rs met cueiu\ 
vess^'ls in a neutral {.ort, the\ were not to la' allowed to 
leaie togetluT, but an intenal of at leaht twenty-foui 
hours wd>. to elnjise In-tween the Nnling of the lessel*. 
Uuritig the mnetetuith eentuii tins Nti-<**dle(i tw'ent\ foiu 
hours rule iwis rnfoiotMl by Uio ruwj(>ril\' of a/ul tlji* 

Socoiid Hague (Vudereiu t\ as has aht^tly hreu mtuifrone<L‘ 
expres^lv enacted it 

(2) A.sylum can, secondiv, be abused by uiutiuing in a 
port 111 order to wait for other le^scls of the same fleet, or 
by similar intentional delay. There no doubt that neutrals 
must prohibit this abuse by ordering sueh bflhgtuf-ni 
men-of-war to leave the neutral jiorts ^ 

(3) Asylum can, thirdly, be abused by the t xt<-nt and 
character of the repairs undergone by a bi'lligereut man- 
of-war which ha.s bec(»me imseawort}i\ 

(4) Asylum cap lastly, be alnisf^d b\ lemaiamg in a 
neutral port an undue length of time \n fuder to eticajM* 
attack and capture by the other l)elhg( 0 ‘nt ^ Sincr* nowa 
days a right of pur’-nit into neutr.d waters, which was 
asserted by Bynkershm^k,^ is no longer re«ognise<l, it would 
be an abuse of asylum if an e.sca[ung vessel wvre allowed 
to make a prolonged stay m the neutral waters, and a 
neutral who allowed it would violate his duty (jf impai1iaht\ 
by assisting one of the iKdhgeient^^ to the disadvantage 
of the otlier * 

^ See $ 333 C2). r^f^matl port of TeoiigitTeu. thfl 

• See above, § 333(6). .Yorit*, ubi(h was ba«I 

• See above, >33 (8). to the j>ort after a lew houib, 

• Qme^v>n4U Juris pubhex, i, c 8. whereas the other vm^ls, whxh 

See also above, §J 288, 320 were tifei <I-ima^e<i to the port. 

• 'fherefore, when, afb*r the battle were disarnieti and, together a ah 

otf Port Arthvir m August 1$K>4, the their crews, detanwsl fill the con 
Koffiiian battleehfp (Jsaruttrh, the elusion of peace Again, when, st 
eruieer Nomh, ana three destroyers the end of May 1 006, after the battle 

aped and took refuge In the then of T*ni Shuna, three* tiamaged 
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§ 348. It may happen dtiring war that neutral men-of-war Neatrri 
pick up, and save from drowning, soldiers and saUors 
belonging to belligea-nt men-of-war sunk by the enemy, or Aitom** 
that they take them on hoard for other reasons. Nemtral 
moii-of-war being au asylum for the members of the 
bt'lligerent arnusl toiees so r(‘scu<*d, the ([uestion arose 
whether they must Im' given ujj tit (he enemy, or must be 
detained during the war, or niiiy be brought to their 
homo country ' 

Article lit ol Convi'nlion X. ot the iSicuiwl Hague Con- 
ference settled the question r.icsed by theM* eucofa as follows : 

‘ If wounded, sick, or .'hijtwieeked are taken on board a 
neutral man-of-war, jiieeantion niuht be taken, so far ns 
possible, that they do not again take p.irt in tJie ojxTations 
of the war.’ ■ 


men of war, thf‘ ami 

Zftruthug, trilo tho liaritoin 

of Manila, the I nut'll Maitvi <if 
Arnent’a oniurt'ti tlii'm to la* dks 
Hrimsl and, togctlu r with tlicir t rt wh, 
ti> be iloUinwl dunng the w u 

It wa8 only dnnitg the lIiit-HO 
il.ipant'at* War in l‘HU that this 
hetamr* gcnoiaJh rtMiK'nihed . but 
\i tilde vi of Convent son Mil jiliiu«i 
it beyond all doubt 1*1111 1 ih.vt war. 
It waa cent nnei ted wlulhera j*i utial 
wtifi obligfHl iitlur tt> dihini'-h or to 
ilisarm arui detain men of war whuh 
had llwl into Ijih portis to 
littaik and (fipniu S*‘e H dl, § 
and lVrel*i, J ,'b<, p. 1M3, in loutra 
disliiiefioj? lo Fiore, in No. i57tl. 
The ' K^Ieinent aur le K»**?ime li'gnl 
dt'o Navin^ et de leiirH Ktjuipngi i 
dans lc8 l\>rt« etnuigei^,' arlopted b\ 
the Institute of Intern itioiml m 
IH98 at ita molting at The Ha^nie 
t^ee Annmur, 17 (iMtS), p. 2^ 
aiiawert'd (Artulo 42) the nmsstioii in 
the aflinnafive. 

This caHO nmrka the diffmine 
between the dntiea of neutrals as 
regartla aiiylnm to land fonefi and 
wiyhim to naval forvea, Whert^iu* 
land force* rrow«ing neutral frontierh 
muHt either be at once n*prtlNe<l or else 
detained, ineti-of war may be granted 
the j^ght to atay for wMiie limitiMl time 
within neutral harbour* and then 
leave ttnhinderod ; are alK>v4\ J J142. 


’ For mhiu* I fiftCft diiiiHg the ( hino- 
I ij)Hiu-he \\ o in Is'u and the Uusso- 
.) ipaiU'sc Uai in 1904 aee Takahaahi, 
t s on I >tin ,Hituy7UiI Lair durifuj th 
f hi no J(tpan4sf l)ar/lS99), pp.30, 51, 
11*2 Jt»b, and l..i\wrfiu'e, Har, pp. 
Wi 70. 

* Two new ilashes* of ca^es, how- 
<\<r. whii h ouuned during the 
Uoild W ir, raiscil ditficultiea h6 to 
the pro{M‘r inrerpietalioii of this 
kUkK*. \1) It fj)cak8 onh of neutral 
i>*}i tf uar^ and havs nothing ei 
lerijing (he i-ase in which othci 
niatral pubJtc usseh -siiuh as light- 
*-hjps, levcnue cutters, and the like 

leai ue wounded, sick, or ahip 
wreikwl s<)ldior8 or sailors Theie 
ought to be no doiiltt that this aiticlc 
must be applied to such \essc*|s l)> 
rtinltiifw dtlitunfh duniu th»‘ First 
\\*fld War It was reported that 
HnUiiul did not didaiu, but felcaMMi, 
a mimbi i of (Jeriuaii airmen who haa 
ta'cn !«^rued In a Dutih public light' 
'<hij> i*»ee Sp light, -lir, p, 430) 

(2) In the case of the Rnnhtk, the 
ijiie^tiou arose whether Article 13 
applied if a neutral warship rescued 
w oundnl, sick, or si w recked soldiers 
or sailor^, not on the open sea, but 
within the maritime belt of the 
neutral oomerneHi. The Runhikl was 
a Swwlidi vessel, raptured in Novem- 
l«r 19ld by a Ocrinau submarine. 
Whilo Ixung navigated by a pri*e 
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Nentra] § 348«. Just as iu war oii Iniul members of the Iw'lligei'ent 
forces may lind themselves on neutral territory, so in war on 
wrecked sea shipwrt'ekwl or wounded or su'k la'lliffereat soldiers and 
^Mien brought into ueuttal territory, or reach it by 

Sailor*, their own efforts. The more impoitant ca-st's that may 
occur are the following ; 

(1) A belligerent ntaii-ofwar may eaptUR* shipw reeked, 
wounded, or sick enemy soldier> or sadois, and, ijistead ol 
sentlmg theia to one of her own ports, send them to a neutral 
port. I'he ueiitral concerned iieal not receive them , but he 
may grant them a^ylum If he dws, uc( ording to Article 15 
of Convention X. he is obliged -unless there is an airaiige- 
ment to the eoatraiy between him and both belligerents 
to guard them so as t<t prevent them from again taking part 
in the war * ; and the cx|)enses of tending and inleriung 
them have to !«• paid by the belligt'reiit to whom they 
belong. 

(2) Neutral nu'iehatitmen - may h.ive reseued wounded, 
sick, or shipwiecUeii soldiers or sailors of their own aeeoni, 
or may have taken them on hoard by request from a 
belligerent man-of-war Aeeordmg to Article 12® ol 
Convention X., the surn-ndei of these men may at ain 
time be demanded* by any belligerent man-of-war But 

crew tow'anii) a Oernmn port, fthc ca'^e of ^hipurtclM tuiilorp then imiHt 
rtnick a mine and Hank. All on l>e dintm^umhul that of the uflutH 
board entered the lifekoat^i and rowfd and ti(W ot a aarnhip voluntarii) 
towards the (oant, afier J^mik Ihuq uhen the officers and 

having reached the i^wedinh inantime < rew of Tlu (teinmn halllt^hjp the 
licit, they were taken on board bj 6r<i/ Sjuec, who arutll«‘t{ hmelf outside 
a Swedish torpwlodxjat and suW (he jn^rt of Montfni»lco in Dcirmbei 
qttently lande<l m ftweden. Ihc lyil'i, rcarIjHi Vrgerdiiia a da> later 
pnae crew were at tirst infeintd by in Aigeutmc visseN, they wcie ah 
StvodcD according to Article I JJ . but, inlornetl 'Ihe Argentine (iinern- 
on pnitfwt from (Acru an\, they were inent, in rtpM tinj^ the (icrman protcat 
relcaaed in July the Swedish against the intminimt, detjlmetl to 

Government ftfwertir.g -Inc oirruU, It admit that there wa» an analogy 
la believini that thn artu Ic only ap l>fdwecn that caae and lane, 
pliea whenlhefeacue isiejSectl'ci on the invoked by Germauv, of thf lhjti«h 
open aea {sec Fcilrh nfeld in .SVrapp, cruifM'rfl (Wmy, AhonUr, ari|J 
Wort t IK p. 4J0), (see below, p i'lTb which wtere sunk 

^ iSec above. § 2<h5. The Italian off the Dut^ h « oaHt in Ihl I a|d wbone 
Nentmhty Reguialiona of 1(138 lay ^hipwrcfkefl orewa wciv» reltaacfl b\ 
down that mamliera of lielligcrent Holland. 
fom« who have been rescued by an 

ttaliatk man-of-war outahlo tcrritonal * VVhnb la intttrpndcd by Great 
water# must be mtmied (Artnle 27). ttnUin in a rf^etnctHi Hcnae; aee 
* See above, ( 208{2). From the Higgiiw, p. 536. 
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if Buoh a cloiniunl he not nriatle, aivl the men are l)ron^ht 
into a neutral port, it is an indireet inference from Article 13 
(which stipulatea the detention of men rec'eived by nciitnil 
jneH-of-war) that men hronghi in by a neutral ?nerchantman 
need not be detainfal. 

(3) Shipwrecked hotdiors or sailors may, })v their own 

efiforta, auci'eetl in rcaebui^ a luuilral tn* it by swini- 

nang. or by elingin^. t<» rafu. or in one <A their (A\n lifeboats. 
NeitluT i onvcntioii X. imr (Convention XIII provide^ for 
t liifl case. Hovievei, tli(‘ fa( i lliAt sjnpw km Ui d soldiers ami 
sailors rescued by a nenti.d iihk liantin.in and landed in a 
neutral liarlxmr need not be <l<‘tain<(i, warrant" the opinion 
that they need not be <h‘tained in (‘a^e tlu\ succeed to 
reaehin^.^ a neutial (oa^t by (heir own clfoit". There is no 
reasrin wbv they should be tuMtt‘d woise than tliose rescued 
and landtHl by iieutuil merehantniuid 

(4) It may happen tlait la^lhgi rent vessels are unlawfully 
atta<*kcd and sunk b\ th(‘ other belligc u'nt while in neutral 
territorial waters, and soldu rs or sailors fiom th(‘s<' veaseK 
may reacli the mnitral shme. (Conveuiioiis X. and XllI 
do not {Tovide for this cast* eitlui Siiua*. even if the vessid 
had Ihm^u lavvlully attacked and ^unk on tin* ojx^i sf‘a, these 
men need not be dctaiiif'd if they an* brou^dit to a neutral 
port by a neutral merchantman, or n*ach it by their own 
efforts, tlu'V surely lU'od not he detained if their vessel wa*- 
unlawfully attai'ked and Mink in neutral watcis Iruloed. 
in this rase, even if th<\v *ire n ‘-cued by a neutral man-( t 
war and landed on the n»Mitra! dime, they nerd not be 
detained. The reason t\»r tlo'- i" thit the attaikiul vessel, 
and the uuui on board bcun: le^ituuati 1\ in nmitral tiTritory 
when the wssc*l wjis unlawfully sunk, the survivors were 
not saved from hiuful captiin* b\ tlu* rescuing man-ol-w^ar. 
Their eajituro by the enemy v^ould liavt* beim as unlawful 

* The pmctioe dunng tho I ir-t their ino*. Iifo)>oat vhi the other 
World War wat> not imiforai 'thin han<i, Spon dul ot detain the 
Norway detiu lied non Ivors frorii the (r<r5nrtn pn/e oi'w ho ^rtinca the 
f^utik Britidh veiMM'h Iri’ha ^od /»»'/ '•pam h \ (ni^t lo v lifelx'at belonging 
who NIK OHM It'd m rt‘a« htng to then po/e tlu I hip a : and (irvece, 
tlie Norwegian eoA#ii ; and Spam while "oH i.‘ ntnil did not detam the 
detAinisd the surviving 4 oirvisorn oi the R(j>nautn, a ‘'•ink 

trom th«f Bmiah iraiutport Bntoh noopdiip. 

who r«aelitHi the >fi>n>rian eoant m * 
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m was tlio sinking «f thoir ; Ariick* 13^ of (\>n- 

vontion X* thei-efon* does not appjy.* 

(5) Armed guards placed by a Isfijligenuit on a neutral 
merchantman may reach a neutral jK^ri. During the First 
World War the Allies quite generally resort e‘tl U> the praijti<*t^ 
of sending neutral merchantmen stopped by their cruisers to 
a belligerent port for the purpose of search.’' These vessels 
were not captured, but were simply ordcri'd to navigate to 
a certain belligerent port ; and frecpiently an ariruMl guard 
was placed on lH>ard so as to tuisure obe<iieiu^‘>. If om* 
of these vessels on her way to the belligerent port of search 
was com}Kdled by distress to call at a neutral port, there 
would certainly be no tluty upon the neutral to detain the 
cr(‘W, because the ease is analogous to that of a jn'ize ni 
distress brought into a neutral port.^ 

(6) PrisoiuTs of war h< ld on a l)elhgiu*« iit vessel mu\ 
reach neutral shores. Two classes id’ eases must lu*n be 
distinguished : 

(i) It may hapjH'ii that the vessel is attacked by tlie 
enemy and sunk or \M’eeked. and that surviving piisoners 
either reach a neutral coast by their own efh'^ts or art* 
rescued and brought there by u neutral merehanlinan Or 
again, prisoners on a btdiigerent vt s^e! may jumj) over 
lx>ard whih* the vessid is at sea and ri*aeh a neutral coast 
The case of tlusc* men is unah»gous ii) that of prisomus on 
land wlio eseajx^ into neighbouring neutral territory. F(>r 
this reason the neutral must not tletain tliem. but must 
allow them to leavt* the country ; only if the nt'utral jKTmits 
them to remain in the country may he intern them.^ 

(n) On the other liand, it may happen that prisoners of 

they njufit h#* ih*tiimed. r»aK' of 

the JJrridrti Ik*1om, S-SfU), m 

whiib th#^ HiirvivoM wm* 
hy Chile, is different, l)e<aiiipe orders 
had l>een givtoi for her tflf he dis 
armni, and her men int.ern<iri, ledore 
the attA(k by the BoiLish o<Bturn‘d, 

’ See IWow, § t2Ia. 

* See above, § :t2H, and Article 21 
of fVmventum ATII. 

^ See above, 5 »atl Artirlo 1*1 
of Convention V, 


^ § IHS. 

* J>unn^ the World U ir, l)en 
mark ruled differently. In Au^rii-t 
ltUr> a Bntbh Hubrnanne ran ftgT#>uiid 
m Dani’^h territorial wil.ter’^, and hai'* 
notifiKi that ahe muat be retloated 
Within twenty-hmr hour« to avoid 
aequeatration. However, Udore the 
Iftpao of thia permd attaeked 

and iiunk by a Oorman de»tro)er. 
Borvivora were by a Daniah 

matt^obwar and landed in Denmark ; 
and the.Danifih Oovernment held that 
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war arc held on board ii belligerent vcftHcl which k in a ^ 
neutral port for legit iiimle i>urpos(^B, but, having failed to 
leave it in due time, h detained with its offir‘ers and crew, 

Wiiat iB the fate of the ‘prHomTH on board { That they 
now becoin<* free, there m no fh)tibt ; but as both parties 
arrived legitimately in the iieutral harbour, if the neutral 
afterwards detains the officers and crew he tniist in justice 
likewke dfdain the former pikoiiefs of war.^ 

§3486. During war shipwrecked war malcrml -or even Neutral 
an abandoned shipwre^*ked man-of-war- bc^longing to 
belligerent may be brought to neutral territory, vSeveral 
cases must be distinguished . Material 

(1) In case such shij»wH(k(d war mateiia! k brouglit mto 

neutral teiritory by the fo^ce^ of the* ))ellig( lent owner for 
the purpose of eaplnie by llu‘ enemy, there is no 

doubt that tlu^ neuu.tl St<it<‘ must •'eque^trate it. and must 
not reston* it Uie lx Iligerent uwm r till aft(‘r tlie war. 

(2) 'Hie sarn(‘ is valid in ease ^hipwT(‘ek( d war matenal is 
wanlud up on a neulr il sh(»r(\ (u is •x dux! d a by a neutral 
man i>f-wai 


(3) l>nb*n nl. how('\t r is the la-t , winch is not settled, of 
‘shipwrecked war matenal lx mg jucKed up on the open sea 
by neutral m^rrhnnimf^n and carrinl to a neutral harbour. 
Several such cases occurrcxl duung the Fii4 W'uld War. m 
winch ahipw rc'cked combatants and wai imiterial wen 
brought into Dutch poits - in all thes(» cas<*> the rcs(’ucd 
eumbaUints were TehM^ixL but the slnpwrcckc<l material was 
retained b> Holland The l^rinsh UoNcinmeut demanded 


^ Koe Jj 

* In DcciMuWr ItUt thr Ont, i\ 
Xorwf^gmh nu'nhuiit-vCH-sd, saUni 
l^Jirl of tho iMwai geiar of the Unosli 
iruwra Mui 

''hi<h had tu*en «unk l>v isubnmnni 
and brought it to Iho ILwA of llol 
Und. In thr month t)j»' .s'um* 

vortmjl brought to thr IbHik of 
HoUcind a British offut*r and x 
niooharuo in a whuh had 

tx'rn fi>md to r|<vif‘cnd tho North 

In April Idld ahip‘« gear md 
<lwftntiiy of atorc« of vanoua kuida 
♦•alonging to the Hntwh tloalroyer 

whseh had Iwtt abandone<l 

VOL. IL 


by htr erew in the Nfirth Sea, were 
viKM bv lbit(h tiRhcrmen, and 
brought tu Holland tii the 'sim'* 
month Lieutenant Be^re’s seaplane 
idihged to de'^eend in the North 
and he reM'ucd together 

with his machine h\ a Outch nshing* 
boat, which took them to a Dutch 
In Sepiem’ '' 1017 a British 
.oaplane mannefl b\ laeiitenaiit Hop- 
er«*ft and Lett) Diheer Cnrner. which 
had iH'en foned to deseend in the 
North Sea, >^aii n^bOiUNi by a Dutch 
it'ibmg K'at and taken to a Dutch 
port (a♦s^ Farl, ?apt>n», Misc No. 4 
(1018), Omd. 8985). 

3a 
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the release of the niaterial also, correctly contending that 
there was uo rule of International I^aw which forced a 
neutral Oovernment to retain it, and that the case of ship- 
wrecked material brought by nCutral rncrehautmen into 
a netitral port was essentially similar to that of n'seued 
belligerent soldiers and sailors similarly brought into a 
neutral port. The Dutch tlovernment, houever, for reasons 
which it i-* diflioult to accept, refu-sed to agree, Uisoerting that 
the duties of neutrality diil not allow them to release the 
war material, although a .sjtei'ial nile allowed lla'in to release 
the officers.* 


VI 

SUrriAK-S AND LO.ANS TO HKLI-ItiKKKATS 

V'attW, HI. §110 Hall, 21tl*2l7 ii. pp. 'i*>l 2**2 l-anTPiv'i* 

JlM") l*hiiJ»mor«, iit. § 151 -Twiss. §§227, 228 Hallftk, n. pp. KV 
TaUor, §§ 622 625 Walker, § 67 Whaiton, nt. Mottre, 

\n. 1312- -BI’mrM hli, 76r»-76vH lOOiter, § llH H.ukuiirth. 

\ol. >jj pp riliiiuiTi, §S 101 192 Fauthille, §5 1169 1475 

-Df^pa^iivt, N‘»m. 603 KiMvr, u pp, 3^5 U! 'v. §§2624 

2630 Fifre, ni. l.V>9 1563 Mart<n«, ii § 134 i. §§66-69. 

% t»7 Mfn^nha^, ni\ pp "47 575 Fillfi, pp 2 SO 203 Dupin'-, Nor 
31 *'310 -Hvit*. n. §§ H67 s6u Bohn, ^ 0^)1 OMU, U25 U2l* Dni' huga, 
§§ 1166.1206 ’Land It arjarp, §§ 477 Kinicko, iUchfe und dn 

neutral^n .l/ucA/f im Srtkrwa ( 191 2). pp. 71 117-- !\s ke, 7 h* {.aw nf ( Vmlra- 
hand ftj War (1915). pp 55 Manufarhm and Saif 

Munituffis nj U (1916) bilitc, Ia droit df hi nfulmhti^ 4 If [ffidihnif 
d€srrfj{tt^ronJffnf^% par ks fffHtff^nvrhtlUqhfnlA ( l!4l ) \\o*<Hak< , Papin, 
pp. 362-392 ~.N> in H /.. 2mi w, 15 (1913). pp. isl 196 Butte in A,S 
ProTfe/iings, 9 (1910), pp 112 -Morey And tlrfiutry in ,4 J., 10 (1916), 

pp* 467-491, 543 555 (lamer, ii. §§540 559, and in 4.5'. Pri«Cif/iing9, 

1916, pp. 18 32, and in A J., JO (1910), pp. 749-797 - Dickinwm, . 1935, 
pp. 45 51--Prt ihid., 1937, pp 108 119. 

jSupi«lyon § 349. 'I’he duty of imp)DtiaIit\ must prevent a irutral 
^S»l*** ■’•‘PPlving ♦H‘lligc>n*nt8 witli arms, ammunition, vT.s.sels, 
Itetc*. and military provisions.- whether for money or gratuitjonsly. 
A neutral State which .sold arras and ammniiitimi to a 
belligerent at a juolit, or supplirsl th('m {«» a gift, Would 

* $e» abov6, $ 348a (2). tSce nriNd on mrmy of ibewc iju4d<^ftt4. 

Spaightt Air, pp. 4B5*439, for oom- • Articb 6 of Contention XIIF 
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violate the duty of impaitiality. So far aa <iirect trans- 
(votions regarding such supply bdweeii belligerents and 
neutral States are c(»neorned, the ruli is settled. The case 
is diffiTCut, howevei , wh(4e a neutral StaU* does not directly 
and knowingly deal with a h(*lljgerenl, hut is, or ought to 
bo, aw^are that it is iiidireetly supplying a belligerent. 
Different neutral States have taken* up different attitudes 
regardiiig cases of this kind.^ Article 0 of (’onventiori XIll. 
pr<»hil>its the sup[»ly in any manner, direidly or indmcthj, 
bv a neutral State to a belligenmt, ol ^\ar‘^l^p'^/ ammunition, 
i»r w^ar material of any kind whatever ^ 

8:150. In cmitriUiistinelion to supph to bt‘lligerents I 

V * f 1 L * f tot? 

ueiilral States, the Mipph ul sneh artides b\ subji ets ut subjecu 
riouir.tln i.' lawl'iil .iiid iKutiai .uc not, X^utrols, 

ol)lil?n‘l I'V till'!'' <u,' . I'l mi (nil *1,1 hit lupmuiil it Aitii'leT 
ot ('im'nntinn V. .uid \iluli' 7 ot ('mncnlion Xlll. loucur 
m I'liiu'tini: tin- olil > .) tum.ny iul< tli.it ‘a n>utiiil 1‘owcr 
11 not hcuiid to [iri'Vfiit tin onjnn* or tTiiinit, for out' or 
othor of tlio hcllii'fn'nis, of anu' munition'^ o^ uar, or, in 
m-iK'r.d, of <in\ thiiifj wlnrh imu Im* ot um' to an anii\ or 
rti'it. Moivotor. Artnlo I**' of (.’outfiUion \ tffuguw'S 
til, it till' furnbliiug of su[)i»l!t s to one In lliat'rciit by suhjfcli' 
of lU'Utiiil Staton who 'lo tiot livi on iho lonitoiy of the 
other heiligeront. or on tuiitori ouniiiod In him, dot^ not 
iinost them with out niy t haraiti 1 \Mn n in Augunt Ib.O. 
iluting the Franoo ( h ini.ut W.ir. ih rm,uiy lodged oomplunts 
with the Hritbh (hnoinniom tor not (iiohibiting iti '■ubjoets 
from lupiilyiia' arni' and .muuunition to the Fivm-h 
Govornmout. (iro.it Ihitain oorrootU tophod that slio was 


* NfarlAMiH, < v 

pp. 22 P 254 . Fur koiuo e\ampl<^ 
provious f 

* Ht-f* ul«o Fauihilh', 
a-int rl« furthvr thtU a 

must not buy a warthip 

and'ao prrpuiiM' ihn'* otb^'r lH*lli|i;r*rf‘nt 
by putting a out of hn py^»’r tt> 
capture her, citing the owe of the 
OwUn and the HwUiti m AtiauHt 
1914, and editorial < omnient in A J . 
9 (1915)» pp. 195 lUH. ScH‘ i\W 
Holm, i 1127, and noln in U«U. § ** •' 

* It iM not clfkar to what. nxUsit the 
Uttar aapmalon coww the suppn 


‘n\ ‘d cuMbiGg viUu'U (\iu 

hv oi nj*o to an euouiy or Hoi't 
I \rthlo 7) anti the ■'do of ahnh by 
nm»U» indnnliulb the n« lUrai Stale 
s not bi'umi lo prv'nit In modern 
mochaniikd warfare the imporiance 
of irtulcs like oil. cerlam metaU 
(oi dimt uubtar} uv is Muh to 
under of doubtful logiiitv their 
Mipph hi thc' neutral State. 

i Ihrtt' (irt'at Britain entered a 
r*VM*natu>n against Artiele IS was 
tainted out abene. m § sS(n.)» "bere 
the meanmu nf the n nervation was 

explaitit*d 
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not by Law under any obligation to preveuf 

her subjeeta trom douig so Again, during the Firsit WoiM 
War, the rioienunent ol the Tnih'd States look up the samo 
attitiuie wiien (»eiinany and Austim Himgar> umiplaimsl 
because American nuuuiftw luieis and tiadeii supplied the 
Allies with aims and ammunition ^ 

Of course, a neutriif State which is aiiMOus to a\oid all 
coutroveisy and fiiction can, by his Municipal laiw, orikr 
his subjects to abstain from furmahuig sueh siii»pl»‘H, as, foi 
instance, did Swir/erland and Belgium during the Franeo 
German VVai - But sm h an attitude is dictated l>y politu al 
prudence, and not hv any obligation imposi d hy Iut< i 
national Law, and it would constitute a Molation id 
neutrality to piohibit the exjioit ol supplies to om belli 
gerent onl\ ■* 

'fhe endeavour to mike a distuution bcfiutn furnishiiut 
supplies m Singh taas, or on a small siah , md turnisbuig 
supplies on a luige scale, and to ugird oiil\ tiu formu as 
lawful,* has found lecogintion ueithci in tluorj nor in 
practice As International Law stands, belligemifs ma\ 
make use of visit, s«*arch, and sei/im to pioted tl.rmsi l\cs 
against thi convevanee of contiai>aiid to the eiiem> In sea 
by subjeits ot neutrals. But so lai .is their liomc State is 
concerned, such neuti d subj«<ts, .it the risk ol has mg 
their propiwty siued during ti.uisit m.iv suppB iither 
Ijelbgennt with any amount of aims ammunition, coal, 
provisions and eicn with irincd slaps,'' juovidcd alwajs 
that they de.d with the belhgennls in tin oidinar\ way ot 
commerce 

The case is different when luutial subjects aie not 
engaged m ordmary commerce with a lielligcient (hivern 
ment, but an* directly feupplymg a be Ilig< rent army nav\ 
or parts of them If, foi lust-mcc, a l«‘lligcrent ftwl h 
cruising outsul the mantirac belt of a m utr.i.1 that central 
must prevent vesaols k'longing to bis subjects fiom bfingmg 

1 See AJ, 0 (1910), pp 087 Harturd Hwareh (ViTiV), pp 281 ‘IW* 
6W, 927 934, and the <xcellent * 8«< aboii, J 319 

wtiole by Oamw in A , 10 (1016), ‘ tlliuitHchU, } 7lH> , lAwt, § 69 

KP 749497, lee afaw (lanier. ii (v ) , and I'obl. AmeriJbo* Wafftn 
H m m, aw/wAr end A , uW«lmt (1917). 

* For ottier nomerou* examplee wo * few above, } 334, and below , 1 397 
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coaJ, arms, ammunition, and pnivisions to that fleet ; for 
(otherwise he would allo\vin^< the to use neutral 

resources for naval o[xu‘ati(>ns.' But li(‘ need not prevent 
vessels belonging to his Hdbjerts from bringing coal, arms, 
ammunition, and provisnms to bellig('reiii ports, although 
the supply is df^simed for the navy and the army of the 
belligerent. Nor net'd he prev^uit beiiigeriuit merehaiitmen 
from coming into his ports *ind transporting arms and the 
like, bought from his subj^ets, to the poits of their home 
State. Nor need he pn‘v<mt V(“-sek i;eionging io liis subjects 
from following a b(‘llig(U‘ent and snjijitynig it en route ^ 
with conh ammunition, proiisions, arid the tike, provide^; 
that this d<a's not taki' plae<^ in the neutral maritime 
belt. 

Then* is no duo •!, then, -hat to the h'gal 

obligation^ of the Thaiter nt the rriiti'd XatiruiN and the 
» tnoral obligations resulting iioin the (renual Ti-eaty for 
Uie Keniuieiation of War,^ neutiai Mate- nti^l not jueMiit 
their subjeets, from sujiplMng hi lligercnts will: aims and 
ammunition. Oceasionally pjop<»-ah ha\t Inen put forward 
in the direeimn of imjio-nig upon neutrals tlie duty to 
prevent their subjects tnun sujiplymg arms and munitions 
to belligerents on the ethu\d ground tlatt su( h supply tends 
toeneourage ami prolong w.u's. (iowt'vei. it !•> ^ ar that an 
alUTatiun of the ptesent law would in many lases adecl 
injuriously tin* innoeent belligerent, who had not exjioited 
an ailaek. and was tlieridore not prepared fv>r \^ar, while 
Ins adversary, who |danned the attack, would ha\e made 
ample ]m^pa ration.* To mauilam. tlauvfore. tliat the supply 
of munitions tends to pi<»Uvng wars and ought accordingly 
to diminish in prviportum as the le\el ot jmblic morality 
rises, is to simplify a diflu ult [aoldem. A short war giving 

* ftt.K)ve, S 333(1); t\nd tli( And Ort^gun. The Mnnufaiture ami 

Not<* acldrwiiiecl by Au>»trm*llungar> liar (llUlU, 

lo the Umted en Jun«* wh*r<* the prt-ent . > of law la 

during the KifH Wnrbl nr. .Mni 'h VVr the iontrary Mev\ 

the Amefa^an reply of August 12 . Huttr lu .l.>. i V{VYi<ii a 
HUS. eitiHl by CUnii^r, Si. I *">«» <« l pp tHJ I 3 L Siny abo Hyde m / ro- 

* S««aW.S31l(nd -f ih< 

* Swi jf{ 52», /' hUral SnerKf, O' {HMah pp. 3 11, 

* iihiivc!>, voJ, I. J r»l (T) ; I'ee b*r huiiu* |h>jtoibk‘ ehttngeM in Iho 

fth»o W«*tl»kt^, pp, cxohngUvi. 
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the decisive advantage to a lightning attack of un aggressor 
State may not he productive of results which commend 
themselves to the moral sense of the nations of the world. 
On the other hand, there may be cases m which a neutral 
is bound to prohibit the export t>f anna and mmiitiona. 
Tlius the prohibition of supply of arms and ammunition to 
one or both belligerent.s who, l)eing memljens of the Unitwl 
Nations, have n*sorted to force contnir^\' to the provisions 
of the Charter, constitut<*s the very minimum of the obliga- 
tions contained therein. Such disiTi?nination, hnxing been 
assented to in advance bj’’ the belligerent inpiiioitslv 
affected,^ cannot be reuardtHl as inconsistont with the 
<luties of the neutral State m (|uestion. In the war betw<>en 
Bolivia and Paiaguay in.my members of the League, after 
having originalh piohil>it<‘<l the evinui <>t arms anri ammuni 
tion to botli Irelligenuits, at the errd of lit.'U (“ontined that 
prohibition to Paraguay t»n the giomul that she eontuiued 
to resort to war coiitiary to her obligations under the 
Covenant - Tire prohibition of export of arms and muni 
tions to Italy during the ltalo-A\bys>uiian Wui in 
and 11*30 was on© ot the .sanctions applnal ttg,dnst Ital_\ 
No such .sanction is envisaged in the general 'rn-uty i'oi 
the Renunciation of W'ui. and, m the absenee of supple 
mentary agreements, it is diflicult to sec how the ncutial 
State may piohibit the e.xjiort ol such supplies to one 
belligerent only unli'ss this is done a.s a mtsiHuie of reprisals 
taken as ndaliation for the disiegard ol the piincipal obliiia 
tion under the Treatx'.® 

' I 306a- a rc*'olijtmn 

* MatU*H)n, The ( hieo Ar*f 'f tho Premcle-nt to tieciare an arnit* 
A’Twbarflte>{l034), tnd ToynfK'f, embargo uiwii Matoa ofigagfHl in 

I033r pp. 431-433 Ah to the war, but added a condition to iKe 

of the Bntiah (h vmimonf, in >Vbru effect that nuih endN»igo appiv 
ary iB33, mU t<» authorue the mue id itiipartiatty Iv Udii alike 

timicea for the export of armn and IhKHnvfnU, ll»33. p 4tM>v SiiudAi 
ammamtion to either China or Japan pr<niHiona v^ire inctudc^ 
after the adoption of the Final Neutralit> Aits ot Itnd 1W3" i 
Heport by the Aaaembly and ita they were repcaM in the Neutrality 
rejection by Japan, see Toynbee, Aet of Ui31). alwe. p Wl2(n) 
Survey, 1933, pp. 6Ud5l3. There .See alno Thr 

waa at that time technically no war Hnoluhotf^ atui SruirMf/ (Bdei 
between China and Japan, nattorml (Wihation Pamphlet No 

» Bee above, §292;- In February 251 (192(1))- And nee the literature 
1934 the fienate of the tinted Btatoa referred to above, { 292A. 
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§361. Subject to what has been said in the previous Loans and 
paragraph,^ Kis duty of impartiality must prevent a neutral 
State from granting a loan to either belligerent. Vattel’s * Zn of 
(Uslinction iKdvveen interesC-bearing loans and loans carrying 
no interest, and bis assertion tlnii loans on the part of 
neutF*als are IuvnIuI if they hear iuttrest and are made 
with the pure intention of making mon<*y, liave not found 
favour with other writers. There se(un to be no recorded 
instances of an mtert^si-beanng loan liaving been made t^y 
a neutral State during the nineteenth century. 

What applit**^ to a loaii ajiplio even more strongly to 
subsidies in money granted to a b(*!ligeH‘iit by a neutral 
Suite. Through tlH‘ granting ol subsidle^ a neutral State 
becomes as much the alh of llu‘ hdiigerf^nt as it would by 
furnishing him uill 

§ :{r)2. It was forrnerU a moot point whethei <i neutral is Loanaand 
obliged b\' liu tiut\ of impaitialiU t<» prevent his 
hoin granting Mihsidies and loans to belhgerent> to enable part of 
them to (‘ontiriue the war, N*\fT(d vviileis^ ^^^^'bitained 
either tliat a neutral vva^ obliged to prevent such subsidies *‘5tate». 
,vml loans altogether, or at that he must prohibit a 

iniblu' MiliMTiplioti for tlKun on lUMitral teirittuT. On the 
ether hatid, a luimbtu' of wiitefN .I'^Muted that, since money 
i*' ju^t as miieh an sOtu ie of eomimw^ as cfxjrb a neuUa' 


* f (/ , lh»» ( tm 

Fmaix ml <*, 

^ ni.§ tlO. 

* S<‘<' above, nas. ,'UMV, ;i21 
Acoorciing to Artx U* 05 <*i itx* UatuKa 
rVmvpjitioo on MariOiiu* Ncutralit} 
(he<^ al)o\a, § dS) a inxitril nwiv. 
ujihuiit compnmnatng ila nrutraljly 
Kiaat crwlifca for fAcilitating tiu‘ Hale 
and exportation of Uh ft^cxl pnaluet'i 
«nd ravr matwiala. See aUo, to the 
«amf» ellwt, the Final Aet of Oi tobei 
3, 19^19, of the meeti?^g of the V’ore^n 
Mmi»ter« of the Animran Kepobhrs 
(nee above, n. OUO) . 

f wiItVdiow, Jainiarv HOt*. No. 3o(h 
r 23; AJ., 34*^(1100), Snppl . 
p. 13. Koe alan /> dmi de la 

pM4hn* erarfif i 

ptw* fea mnirKH auj Mlig^rndjf 
(1941), 


♦ t’hillimoic, in 151 ; Blunt* 
“vlili. 70 S , Heater, ^ 14s , Kleen, i. 
^ (»s 'Iho !.<•.♦* of lifi It td: V. Hen- 

if.i'h ils.;41 5» Moo oSh, quoted by 
t’hillnnore in support t>f his asser- 
tion that noun ala must prt‘\ciu their 
'-ubjeolh from subHontniv^; to a loan 
f('r bejligoixMi.^. iH not (letisive, for 
1 orxi einof Ju^noo Ihvit only dts'ided 
‘ that It was contrary to the Law of 
Nations tor pc'rsons residing in thw 
country to enter mto any agtfe 
nienta to raise money by way of a 
loan for the purjK^se of supporting 
of a foreign in wrm 

against u (iovernmeni la aUiantt with 
tfur i^u n,* Nee alsci Westlake, ii. pi 
2.11 toitid by HvtIo, u. §309). who 
vviggwts om umstanoca in which the 
neutrahh>\ ernnient’w neutrality would 
lx* conipromiaed hy a loan from ita 
aubjoeto. 
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was in no wise obliged to prevent on his tiTritory a public 
subscription by his subjects to loans for the belligerents. 
The pnietice of the Stakes has Cvstablishcd bo\'oiKl doubt 
that neutrals nml not prevent subscriptions on their ierri> 
tory to loans for bi^lligennits. Tluis in lHo4, <luring the 
Ciimean War, France prot-osb'd in vain against a Russian 
loan being raised in AnisUTdain, Berlin, and Hamburg. Jn 
1870, during the Fr«inco German \Var, a French loan vas 
raivsed in I^mdon, In 1877, during the Russo-Turkish Wai, 
no neutral prevented his subjects from subseribing to the 
Russian loan. In 1904, during the Russo -Japanese W.u, 
Japanese loans were' raistnl in I^>ndon ami Berlin, run] 
Russian loans in l^lnH and Berlin. 

During the Fiivit World War, President WiKon, by Ins 
advice to the American bankers,’ at first ])ri'\'entctl though 
he did not piriliibit, the raising of loans bv any of tfie 
belligerents. But an Anglo Fwnieh loan was r.iiseil in th< 
United States without objection in S^'ptcmlxT 1910 h»i \\\v 
pun>ose of stabilising the rab' of exiJiange by i^rmbhnc 
(beat Britain and France to pa\ for their Arneneun j)iu 
chaises in American money ; ami oilier smnhir loans vvimv 
raised theio later, ^ On the other hand, the Unil<*d Stale, 
Xeutrality Act iff fullv tetained the provisions of tlic 
Act of 1937 which prohibited loans and coininercial cieditN 
to belligonmt (iruv'emments.^ It was not asMTle<l that lh(*^< 
prohibitions, mt<‘mled as a '•afeguard against the Umtcfl 
States becoming invfJved in the war,’ vvcie in any w.u 
dictated by International Law, 

Matters differ somewhat in regard to subsidieH to biJli 
gerents by subjects of neutrals A mutral is not inJecd 
obliged to prev(*nt individual subjisds from granting hiiI> 
sidies to belligerents, just as he is not obligt d to prcvcnl 

^ GamerJ],§ 569 ; Hyde, u. § H69 ; «ulnMT»pn<ni on hw t<»mtfery to “ 
Harwtfd h (J939), pp. 313- fur bcUJi 5 «^rontii 

316. • g«© p. ifHl (rt 

* The Second Hague eonff^mnee, * For a refutation of t^e vh 1 ^ 
by enacting m ArOrle 7 of Conven- entry of tho I’nin^l 
tioii V. that a neuti'al * u) not teund Un* Kirit World War wai due lo tO' 
to prevent fch«* o.\w>rt . . nf any- identity of csoonomto trough* 

thing which can be of uw to an ateiit by the large American •wbi'* 
army or fleet,' has indirectly recog- to the AJhf^e aro Revmotiri 
nkmd that he need not prevent the Aevfro/ily, (1935). 
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them from tmlintiug with them. But if were to allow 
on his territory a public apjK'al for subHcriptions to such 
subsidies, he would certainly violat^^ his duty of impartiality ; 
tor whereas loans are a fnatu*r of comnierci^, subsidies are 
not. However, piiblic appeals for subs(‘ri]itions of money 
for charitable purpo.ses. e.y. for tlie wounded jiii^oners. and 
the like, need not be prevented, even i ’lhev aze only made 
in favour of om* of the belhgerentsd 


\ II 

SERVK^K.s TO BKLLKtKRENTS 

\Vr'«tlakt\ n. Zip. 2f):i-2rj4 Nt». iVM)hiH luljr, S§ UTS U76(2) 

lUiaann, Kiuoi, u pp HSS 3(0 Nnv, ui. pp (,7l eTN -Cftlvo, 

jv, §§2»>U)2»OI M<uun,s i. § i:u UKMCs-*- 

Hjilc, ii. §§S7!, ^72 Koljn, iCiJA lOZs li;n U37, 1247 1271- Suarez, 

§ r»n Kel<, p]i 32s 330 11 n;, p{). s3 92, 21S-22(> — 

iSchoIy, hr^tfii} TtU^tiiphi }//,</ O' 0905,. ard Krug Uhd 

SeekahH (19(0), pi^ 122 133 Luf I (lur/ur/, isl WoLluu;;, § 11 
<;aro(T, u §500 o» /? / , 2i(d ^>er . <> (I'H J. pp 445 451 

PlollijiHoo, y* oiuA iH InUrnahonaf l.uw (MHls), pj». 52 117 -Uarmrd 
H^Aiarch pp 2r.3-2sl. 

§ .iru'J, Since most luirit nne Stale> either omplo\ or PiloUgp 
license ]hlots, tin* <nu‘sliou whtThcr neutral Stat»'h may 
permit them to n-mb r tn bclhger m meu-uf 

and transport M‘s^els is of imjMutanci. aVrticIe IP ci 
Hague Convention Xlll. enaets that *a neutral Power 
may allow belligerent war‘=hi]»‘< to em}>loy its licensed pilots.' 

►Since, ther>'fore, (nt iyihing left to the discretion of 
neutrals, Uu»v v,\\\ have to lake the merits and needs of 

* rhol-aitwlStatcMNtMiirftht) Ait 11 only pilot-a actually em- 

of IMS raade it urila^^ful to solicit or plo>eil l‘y the State, ormchules piiou. 
rewve contrihutiiina for or on t'chalt \^o^k»:lg for thcnii^elvei? or for some 
of A beJJigcrelit tioveminont. It <>th<T cinjiloycr arui hconerd Ity the 

oxprci**ly laid do\oi that tlu* n4 state or some duly con titutod 
Kvtion of funds or <'ontril»utKMw lo authority, such a^ Trinity House in 
l*e for such purpwi^ as nu^ilual tirfat Britain. PruWbly all pilots 
aid or food or clothing was not must he include^ ^or it is difiicult 
unlawful imlcaa made for or on hchilf to soc bow .•services rendered by 
of a balhgerent Ouvemment . \ J , Ziilols not employed by the State 

SuDol p. ♦17. ‘ ould cornpromHo the Governincnt : 

‘ ^ Faiichdlo. § 1 103 (lb Kckn, § 1268. 

* (ieriiiAny onterc<i a re.servatioii fliggim*! p* 161^ (citing M. Renault s 
againat Article U. It is not clear Report), Weh berg. p. 420, and (lemma, 
whether it$ pihUm hrev^s of Article p. 372. 
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evety case into account. There would certainly ho no 
objection to u neutral allowing belligerent vessels to which 
asylum Ls legitimately granted to 1» pUob'd into his ports, 
and also bclhg«‘rt*nt war-ve.sseLs tt) be piloted through his 
maritime belt, if tlieir pjissagt^ is not iirohibitcd. Hut a 
belligerent might Justly object to the men-of-war of his 
adversary Iwung piloted on the opn sea by pilots of a 
neutral I’ower, e.xcept lu a case of distress.* 

TnuMpore § 354. It is generally recognised that the duty of im 
partiality ineunilH'ut upon a neutral obliges bun to prevent 
N«ntnil». his men-ol-war and other public ves^'ls from remh'riug 
transport services to either Ix'lligerent Tlierefore, such 
vesst'Is must neither carry soldiers nor sailors belonging to 
belligerent forces, nor their prisoiuTS of war, nor ammiim 
turn, nor militar}- or naval provusions, nor (U .'•patches The 
(piestion how far such ve.ssels .ire prevented from canting 
enemy subjects other than meralKTs of the forees depends 
upon the questum whether, by carrying (hose individuals, 
they render sendees to one of the b<>!ligerenls which me 
detrimental to the other Thu.s, when in IDD!, during the 
iSouth African War. the Dutch (hnernimnt intended to 
send a man-of-war. the OflderhuuK to Piesulent Kiiigei to 
convey him to Kucojm\ they made sure in adtaiue lliat 
Great Britain <li(I not olijcet Article 10 of (Vmventiou \’ 
enacts that railway material eojniiig from llie ternlors o! 
neutrals shall not be re(piisitionul or iise<l by a belligerent, 
except in the ease of, and let tlie extent msjuiu d b\ , ahsoliito 
necessity.^ 

Tnnaport § 355. Just as a neutral is not obliged to prex’ent In- 
merchanlmen from tarrjing ((mtralMiul, so he is not 
l^tnl obliged to jiK'veiit them from rendering services to Ix lli 
Nttwuftl*. gpfpntf, hy canying, in the way of tiade, enemy troops, and 

* Thai i», it iH suggfsitfHl, m mrirk, Xorwav, aiirJ whiuh 

caw? of pjk)t4J at tuaPv ir* thft employ tornprl bcIli^?'*'iDni \tar»hip<i to uiK* 
of tho neutral bute. ho4»e\iT, Itwal pilots whf^ii ♦-ntfinig or If^ving 
iw to pilotage on the open sea, a harboui, and the like, jteohibit 

beig, i>. Oreat BnUm, dunng their pilota from i^ontlmtw^ Mh 
the franco Cennan War in IH70, gerent waibhips onUMc theae area^. 
prohibited her pilots from f'omjuf ting except win n in diatr^aa. 

German and French mon-of-tiar * ^ Mnv, j 3 ( 15 * and Rolin, 
which were outside the maritime « 10^t5.104R. And m Nowaoki, /)ir 
belts except when in dwtrew. !>en. itwntaWn m (l{»06h p. 
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the like, and enemy de«iMt(h,s Nctial merchantmen 
lendenng nuch sorvaes to Ixtligonnls do so at tlieir own 
n»k , foi these .vie nnmntial suvu.s loi wh.ih the mer 
.hanlmen ma^ be pumsfiKl > by tin b, Ihfriieuts, although 
the ueutidl State umh r wlio^e tbp^ 

Hspoiwhilitv for th( m wluiiMr 

!hi‘ baiiio tjpplicN to lolluij/ sttnK Ik longing to piivato 
i.aiwciv eompanus of i mulrdl StaK 'll, at sudi lolling 
stock may not ho nsid h^ a iKlligtnnt without the consent 
ot tht (ompinus owning it, loi the tran-spoit of tjoops war 
niahiiil, and tlu^ lik< except in the c of ind to the 
extent Hquntd l)\ ihsolutr ncussUs loliows fiom \iV !o 
19 ol (on\ti\tion \ It h a\< \u i pnxal* i nlwa> coinpan\ 
iln< gi\(* Us uHisint ind if rolhmr stovk is usul tor 
Wrulilv( |)ui [)()•* i I <|iinsrnfiuv (hirutd , intliitoase 
Viti.lc 19 of (‘ointninui \ <lof > not l^)pl^ and tin other 
iKlhgiunt nn\ mio uu! ipprojUUt it as Dnuigh A wt^re 
the pro}MUt\ Ihetiunu stit( - 
§ 3t)0 Inloiinition f< ending unlit n\ md * i\ \l opeia infomia 

lions m<is Ik giNin uid oht mud in si manv \ inous , 

1 1 a 1 It . t ‘ regardini 

that siMfil ( is( S tnust U\ dlstingu»'^lu (1 Military 

(1) It Is ohuous tint tiu <lut\ ot ini|> uti lilt \ incimdxuit Opers- 
iipon ii nouti d ohhgt s him to pn vuit hi^ nu ti «>t w ii from 
giving iin\ intoinnii m t< vuu iHlligcnnt ct>nurning tlu 
naval ojx latmns id tin othn lulligduil 15 t a mutial 
hiats no uspdinihihtv wliUtnr foi juivaU n^'^els sailr^'g 
und( i hi> Hag wliuh give smh infornulion Such 

lun the ink howivtr o{ lx mg puni>lud loi uiuknng 
uuneutral serviM ‘ 

(2) It H hk(Wis( ohvi ms tint hn du(\ ot uripaituhtv 
must prevent a muli.d lioin civing inloiimition to a helh 
geient comerning tin w a tlnoinjh hi'' dipKmiatu eu\o\s 

^ Nx' |n7 1 1 id * Ni* 410 aiul 

^ Sixi Nnuaiki, Ih^ Li^rnbtihfien iu \rti lf#i r» tuui -iu i tilt uTtr^itihed 
p IHe Kus^^hh Urttum if In xi In lOviO 

lUiou i\\ lOtO in ftlliunng larni iiu < \ fi il u* ulial st»tt s adopttxl Kgnla 
to takn ow or to hdp to rnn ttx tun pn hihtn^ tlx trinHmwsmn of 
railnax lirjf rutting tlmxigli jnfornution t Mumung the position 
Soviet tUheia from thr' part of Pokn«l m xunu t, i r org > of lutl^n^l ind 
t^^^ttpiod l>v Uermanv to tho llou f< i ifnnhipping s, e e 5? , the Panwh 
tn^nian frontier yttu tlutly imoin Diiu^ d SiptimKr ‘h 1930 
patible With neuliulitv 
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courieiN, and the like ' But the quesjtioii lnw« been raised 
whether a neutral is obliged to prevent couriers “ from carry 
ing desfwitclu*^ ftir a belligerent over his iieutial territory 
The ansHci must be in the negutite, at least so fur as those 
oouriei *3 ait' I'oneeined who are in the service t»t diplomatic 
envoys^ and those agents who eairy despatclus from a State 
to its head or to diplomatic envoys abroad Smee they 
enjoy ^ inviolability for their jhu'sous and ollicial ])a[K»rs, a 
neutral oinnot interfeie so as li» hiul out whethei they are 
carrying inlormatiun to the disadvantage of the enemy 
(3) Accoiding to Artulo 8 ot C'onvention V "a neutral 
Power is not hound to forl>id oi o strict the employment, on 
behalf of belligerents, of telegiaph oi tc'lephoae cabks, oi uf 
wireless telegraphy apjiaratus, whether belonging to it. ot t<i 
coinpames, or to private individuals* Since, tlieiifoit' 
even thing is left to the disnvtion of the nnitial State eon 
cenied, it will have to take the merits and u(e<ls of cverv 
case into consideration, and act accordinuJ\ But ^o rum It 
IS certain tliat a lielhgeruit has no nght m insist that luutral 
States sh<ni!d foihid or i<stu<t h ( mplovimuii o( thm 
telegraph wm‘S, etc , on the pait of hi> ad\»r^^uy On tin 
other hand, their dutv ot impartiihtv must Munjud neutral 
States to fuevenl liie ih 'ipilih lioiu then P iritoi^ of wiie 
less irK'>sages soul* to enable \h llig< rent \ mum m outside tlu‘ 
neutral territorial waters to w itch tor and (apt me, so soon 
iis they depart, vessels whi< h h ivc* bten w ithin those wateis 
or any other win less nn^Nsages through tie* sending of which 
their neutral territory Wcoint^ i of naval or milUaiv 
ojjieratiorLS for one of the Im Uigeients 


* Dunng the I'lrst VS loU W \r M» 
Svkedatb mmiMtcr to i nna IUjo.i 
Loven, traiHinitUsl oipho 

on behalf of the ( ^-rman i n\o>, t ount 
Luxtwrg th(relt \)oU(ing 8w<‘<li*sh 
neutralit} (nee AJ, \2 /T91S), pp 

• See fialvo, iv § 2i*U) 

• See alwve, voJ i ^5 4f>o, 457 

* See Artirlo t of the proi>o«#H| 
Htilea for the C'ootrol of Ka<ho m 
Time of War, CmU 2201 of 1924, and 
m AJ^.f 17 (1923), Snppl, pp 242 


iO, nnd (.ftrner, ^ 

Pi 1 A 17 0923) pp 5*9 
MU ( t mlcrt jn In/iimtre M (1) 
0927 >, pp 170 1H4, WilunuJO loua 
fan 10 0933 1934), pp 295 

29>* , e He l>a PnwlflU Mn HI 
{i nrii\. Is pp |07 12t>, 

evat fU- VVt^lf in 1 J , 3u (11^36), pp 
117 121, fiatmrd ihnmrek tl939) 

pp 253 279 For the ref t>m mead Ation 

on uP^ommnfthaOom ^ulmlitUd on 
diim 22. 1940, bv th(^ Inteir-AmcTKaa 
Kfutrnifty ( ormuttee A J , 3»» 
0941). .SappI , pp 44 47 



8KRVICKS TO BELLIGERENTS 


749 


§356] 


Piiriug lli« Kirwt World War, in order to discharge the 
dutifrt so laid upon them, all the tuaritime neutral States of 
impoi'talHH) prevented Indiigeient nierchaiitmeu in their porta 
friitn using their wircle-a ni«.tall5ttii)n. Thus Sweden, which 
shortly after the (uitbreak (;f the war had pansed a law pro- 
hibiting vessels in Swedi'>h p<»rts fioju using their wireless 
up])arut\i«, in Febmaiy Ihlh, in eonsftpieriee of violations of 
tliat law' by the (Jernian \e--ei Mpckh nbiinf. sealed the wire- 
less appaiatiis on that uid othei (h-rman vessels in Swedish 
ports. Again, during tlie course of the war, the United 
States of Anierkai i^lnle still neutral, took control of the 
private viiivless telegraphy "t.itioris which had been erected 
in the Uniti-d State- before the war, and preM-nted all 
stations from transmitting ciphei ine-sages ' On the out- 
bn*ak of the ai IvirojK^ in September 1939 practically 
all neutral Slates issued ii'gulalion.s prohilating bt'lligerent 
vessels fniin employing within neutral ti-rritniia! waters 
their railio telegraphic m i.idiu tel<>phniii< .ipp.iraius except 
in ease ril distres- M niy i’<*uti*il tstati's oiueied foreign 
merchant t’ssels geiier<ill\ to i lose down their ladio-tele- 
grtiphie stations when eiitt'i'jng’ lunitial ports, aiul some 
iK'utral States impo-ed the - line ri stiietion upon ves.sels 
Hying their own H ig - In addition. legulatioiw were issued 
for auiieiwisinu the aetivitn-s oi win less sfu..'.is on land 
,ind of wii'ele.ss apparatus installed on ain ralt ;is well a.s 
of broiuleasling st.itioii.s, A nuinlH-r of neutral State.s pro- 
hibited the aeeeptanee of ti legiaiiis or ra<lio-telegranis drawn 
iij) m a secret language or calculated to ail’eet the neutrality 
of the country. 

A different situation arLses whim a belligerent intends to 
arrange the lransini.ssion of ine.ssages through a sabniariiu 
eubh' laid for that \er\ purir.ise ovei iioiitial territory, or 
through telegraph and tele{>hone win's erected tor that pur- 
poso on neutral territory. I hi.' would seem t o k an * 
of neutral ti'irilory, and the neiitial is un< < > a u j 


pivvent it.® 

' OAitJer^ li. $ 

• the Ar>jpntim! 
of Sc^tembor 4, 

• Accordingfy* wbrn fn 


ii; tho Fraiu'o-lu'riuan 
ft* inttpndt'tl to Uy * telegraph 
^ from Dunkirk to tha north oi 
ice ' Iho cablet to gi> across the 
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The ca^je w likewist) when a helJigi^roat intends to 

erect in a neutral country, or in a neutral port or noutral 
waters, a wirelesiS telegraphy station, or any ap[)anitti,s 
intended OvS a means of eunmiunioatiou with iH^lligerent 
forces on hind or sea. or to make use of any in^hillalion ol 
this kind established by him before tlu^ outbn ak of uur fur 
purely milituri" purpo?ies, ami not piwioiisly operand for tiie 
services of tlie public generally , According to Articles 3 and 
5 of Cofiveutioii V’. and Article 5 of (’onvcntioii XllL, a 
neutral is bound t<) prohibit this. When in in the 

llusso- Japanese War, during tlu‘ sioge of Port Arthur, the 
Russians installoil an apparatus for wirtdes?, telegraphy in 
t’hifu, and comnmnicab^cl thereby with the l>f‘sieg(‘d, tins 
<*onMtituted a violation of neutrality, 

(4) it is obvious that his duty of impart ialit s mu^t prevent 
a neutral from allowing belligerents to e>tal>li>h intcihgeme 
bureaux on his territory.^ On the <dlu‘r hand, a ncutnti is 
not obliged to prevent his subject from guing iufoi inatuai 
to belligerents, it by letter, telegram. teleplu>ne, or wire 
less telegraphy. In particular, a nmitral is not o]»ligcil t*' 
prevent hi.s subjects from giving information Xu belhgcn nls 
by wireless telegraphy apparatus in'-ialled on a neuti‘al na r 
chautman. Such jiuhviduaU run. however, the of being 
punished as spic^, if they act clandcstinelv or undi r filM* 
pretences,® and the vc'^scl i- liable to be ca{>tuieil and ion 
tiscated for rendering uiincutrul seivicc. 

On the other hand, newhpajHT correspondents making use 
of a wireless iustullation on u neutral meieliautrnan for the 
purpose of sending new^s to their pajHTs ^ may not lie treati d 
as spies — although during the Rus^rJapanesi* Wai PiU^Ma 


CKAiiiid to EnjiUnii and (mm 
back to Fraacf - Orvat HnUji* 
fttaed h«"r coniwnt on account <4 her 
n«ntraiiiy. A«aui, in during 

war betweott t^pam ami the nnitfsl 
«Siateit of when the laUer 

intemicsl to land at Hong- Kong a 
cable pmpoawj to le laid from 
Manila, Great Britain rcfxiscW her 
conaant. Sea Fambiile, 

Fhfllipccn, op, rii p. tl2 ; l^wrence, 
fTof, p. 219. 

* Sm Faochillc, ) 1476(1), on the 


."Utitude of the Sviihh (ioverpujent 
during the I irst W orld Wsir. 

^ above, § 

• Sf*o the of th6 

l l4iwre<ire, H or, pp. Ho < ht thr 

IKxotion of iiewNpaj>4‘r « orffapoudetd'* 
in naval warfftr<\ an ii wa^dsdorc* th<* 
Firnt World War. Higgitlw, It arami 

Ihf PrmUr fVirrw (UH2), pp 91412. 
and in « (1912), p\h 

and the literature and caeea thertf 
cited. 
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ihretttened to tr^at thoixi as such- and the merchantnian 
may not be confiscaO'd, although Iwlligereats need not allow 
tlio piTsenee of Hueh \ess ls at the seat of war. But, of 
ccnirsft, an iivlividual (‘fi« ut the sami' time he a corre- 
spondent for a ueutral newspajx’r and a spy, and he may 
then be pmiislied hy tlie Itelligcrenlb for es[)ionage. 

§ 356 <{. Ihe })rineiple that neutral territory must not Aerial 
bi'coine the basis of activities <lirectlv conneeted with tJieP^^r*' 
mir opt'ratioii.s im|)ose- upon the ix ntr.d State the duty toNeotwl 
use the ineHiiH at its disposal to picvent within its territory 
aerial ob.servntion made for the purpise of conveying to a 
belligerent information eoncennng the movements, ojier’- 
tioua or defetues of the other lielhgerent. 'I'lie Hague Air 
Holes of 11)23 * contain an express provision to that effect, 

-Hid so do vurioii "'lodeipul nevitralitv regul.it ioiis.- 


\ 111 


\IOL-VnoN OK NKITKAIJTY 


Hall. Si m'U L’.'ts, jw I'lullimoi.', ui. ir.ln l.Vlft 

/I'y ;r< i/ \fUtniJ Hufhts |lS03), pp. 

l1\Mr)2 'ia\lt'r* nil* WhirlHi, iii i<’l’, tOl*a -Wlnaton, 

M.‘on. \n l.ill* ]*L*S i:ni KUI -iniirtsi hli, 778-7ft‘? 

^ 1 *v<ff in* n il uxUrp, i\ jtp hw; I 7(>f» 7(>f> 

[ llnmtin, ^ llM ] itiilulU, U7ii »j*1I7(j( 1*’ ]>»sp,iprtt, Xo iV,i7 — 

I*riti»f-r FtKii*ru, mu Ntj Ui\iu u. pp. ‘jJU ( .iivo, is 2 (>j4- 

Fi<^r»% in N<»s I'HjT lu7i) Mtritt's n 5 l.'^v -Klr<*n, i 2 u 
l)upiii 9 , Ni»^ S.'i2 IU7 Su,ut /, 1 ;)^ ,713, TsH Strupp, H iW . n pp 120 128, 
132 Hyde. u. ^*' 7 , I KuhO hpd Pjiu'htni dn fit'utrakn 

Marhlr tm (FM 2 ^ p]» 320 ,W )1 {^‘lua’nm, pp 7i» 82 Oarncr, 

II 5502 llirns 111 .1 > “ ilUTiV pp 3139 Uanw^d 

Huvnrfh . l'*39). pp 2*:» 24’<. 2>H lVv3 


§ 1157 . Many N^iit^rs \vlu» ^p*^'lk (»f visikition it lUMitrality 
only treat uikIit ihis IhmiI vi ilatioii'^ <’t tlu‘ (hit\ oi iinp:tr 


* /Vrticic 47. 

* Thi' Sramlmavian Xrijti/hfv 

of F<3K tilsost\ p 2i*'f 
J^ruvidns grupiralK that it is pndultsiiHl 
to oiury imt in niMituI terrUfn 
* ObwTrVAtioni* from an nireraft t'r in 
Mty otbw nmnn^r, rrUtmg ti* tin* 
mov0m«nU, opmtionyi ot dcffiu'o 


Attils nf a Ulliguniit with a view 
fo inft>rmuip the u r iK'Uigerent ’ 
iVilulu 13). Hu noiiiralitv regiiln- 
ifM x of nulm'^oll^ tUluT rountne? are 
to tho -.iinr ( lT« 1 1 St^c. f 7 , Arlii lo 1 7 
of the Beluian Koguiivlioiw of Sop- 
temlirr 3, 1939. hW) Harumi 
AVs <nrA (1939), pp 279-2H1. ami 
h§K*iight« A ir, pp. 448 
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tiality incumbent upon neutrals. Indeed, such violations 
only are meant, if one speaks of violation of neutrality in the 
narrower sense of the term. However, it is necessary for 
obvious reasons to discuas, not only violations of the duty of 
impartiality of neutrals, but violations of all duties deriving 
from neutrality, whether they are incumbent Upon neutrals 
or upon belligerents. »In the wider sense of the term, viola- 
tion of neutrality comprises, therefore, every }X>rformance or 
omission of an act contrary to the duty of a neutral towards 
either belligerent, as well as contrary to the duty of either 
belligerent towards a neutral. Everywhere in this treatise 
the term is nsed in its wider sense. 

Violations of neutrality on the part of belligerents must 
not be confused with violations of the laws of war, by W'hieh 
subjects of neutral States suffer damage. If, for instance, an 
occupant levies excessive contributions from subjects of 
neutral States domiciled in enemy country in contravention 
of Article 49 of the Hague Regulations, this is a violation of 
the laws of war, for which, according to Article It of t'onven 
tion IV., he must pay comjiensation ; but it is not a violation 
of neutrality. 

§ 358. Mere violation of neutrality must not be eonfu,sed 
with the ending of neutrality, ^ for neither a violation on the 
part of a neutral ® ifor a mere violation on the part of a belli- 
gerent ipao facto brings neutrality to an end. If correctly 
viewed, the condition of neutrality continues to exist 
between a neutral and a belligerent in .sjiile of a violation 
of neutrality. A violation of neutrality i.s nothing more than 
a breach of a duty deriving from the condition of neutrality. 
This applies not only to violations of neutrality by negli- 
gence, but also to intentional violations. Kven in an extrimu* 
case, in which the violation of neutrality is so great dnit the 
offended party considers war the only ailequate measure in 
answer to it, it is not the violation which brings uehtralitj 
to an end, but uhe determination of the offendial party. 

But this applie.s only to mere violations of neutrality and 

' .Soo aliove, § 312. the riulation of the duly of imparti 

ality incumbent upon noutralii and 

‘ Bnt this » almost everywhere the ending of neutrality is usually 
asserted, as the distinction b^ween coltnade. 
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not to a declaration of war or hostilities. Hostilities arc acts 
of war and bring neutrality to an end ^ ; and a declaration of 
war brings neutrality to an end even before the outbreak of 
hostilities, • 

§ 359. Violations of neutrality, whether committed by aConw. 
neutral against a belligerent or by a belligerent against a 
neutral, arc international dclinqutuicies - "fliey may at once tioM of 
be repulsed, and the offended party may reqiiire the offender trabty. 
to make reparation, and, if this is refusc'd. nuiy take sucli 
measures as he thinks adequate to exact tlie uec(‘ssary repar- 
ation.^ If the violation is only slight find unimportant, the 
offended State will often merely complain. If, on the other 
hand, the violation is very substantial and grave, the offended 
State will perhaps at once declare that it ClU]^ider^ it^(‘lf at 
war with the offender. 

'rhat a violation of neutrality, like any other international 
delinquency, can only be eommitted by malice or culpable 
neglig(mee,‘* and that it can be committed through a State 
refusing to comply with the consequences of its * vicarious * 
responsibility for acts of its agents or subjects.’ is a matter 
of course. 

§ 360. It is (‘ntirelv within the diMTction of a liolligerent XeutraU 
wh(*ther he will acquiesce in a violation of neutrality com- 
mitted by a neutral in favour of the other In'lligerent. 
the other hand, a neutral may not cxenuse the same diir 
cretion regarding a violation of neutrality committed by one 
belligerent and detrimental to the other. His duty of impar- a Mii. 
tiality rather oliliges him, in the first instanee, to prevent 
with the means at his disjiosal the beUigfU’fUit eonccriu'd fnim 
coramitling smdi a violation; e,g to rejniLse an attack by 
men-of-war of a belligerent on enemy Vermels in neutral jiorts. 

Thus Article 3 of Hague Convention Xllf. enaets : ‘ When 
a ship has hwn ea[)turecl in the U^ritorial waters of a neutral 
Power, such I^iwer must, if the prize is still* v itliin its juris- 

' §.'129. Soe jNoUftftHom right »•! thr nciilrAl tn ro'^ort to 

pierre in Ilrd eer., 4 (U123), ropn:ialh or n iorMiui aw Htirvnrd 

pp. 236-240. Rmarch ( 1930). pp, 320 333. 

* See abovo, vol. i. § hll. * abo\c% \oL i. § 154. 

® See above, vol. § 156. On the ^ See above, vol, i. § 160, 

VOL. II. .3 B 
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diction, employ the means at its disposal to release the prize 
with its officers and crew, and to intern the prize crew.’ But 
in case he could not prevent and repulse a violation of his 
neutrality, the same duty of impartiality obliges him to exact 
due reparation from the offender ^ ; for otherwise he would 
favour the one party to the detriment of the other. If a 
neutral neglects this obligation, he himself thereby eominits 
a violation of neutrality, for wliieh he may be made respon- 
sible by a belligerent who ha.» suffered through the violation 
of neutrality committed by the other Mligerent and 
acquiesced in by him.* For instance, if belligerent men-of- 
war seize enemy vessels in the ports of a neutral, and if that 
neutral, who could not or <lid not prevent this, exacts no 
reparation from the belligerent concerned, the other party 
may make the neutral responsible for the losses sustained. 
CMe$ of § 361. Some writers * maintain that a neutral is freed from 
responsibility for a violation of neutr.ility committed by a 
Arm- belligerent in attacking enemy forces in neutral teriitory, if 
the forces attai'kcd, instead of trusting for protection or 
Drtiifn. redress to the neutral, defend them.M“Ke‘. again.sl tlie attack. 
This rule is adopted from the arbitral award in the ca.se of 
the Oeneral Armslrong. In 1814, during war bctw»>en (Insat 
Britain and the United States of America, the American 
privateer General Armstrong, lying in the harbour of Fayal, 
an island belonging to the Portuguese' Azores, defended her- 
.self against an attack by an Kngli.‘'h '■(juadron, but was 
neverthcles.s captured. The Uniterl States claimed damages 
from Portugal because the privateer was captured in a 
neutral Portuguese port. Nc'gotiations went on for many 
years, and the parties finally agreed in IK.ll upon 
arbitration by Louis Napoleon, then President of the French 
Republic. In 1852 Napoleon gave his award in favour of 


* See Artiolcs and 26 of (’on- 
vention XIIL 

* i'or a different ^ >w on the matter 
we Harvard Rm/irch (1939), pp. 334 
and 419-421. ft haa been pointnl out 
above, J 319, that in case one belli- 
gerent resorts to mcniurcH which aim 
at suppressing intercourse between 
another belligerent and neutrals, and 
the neutrals are unwilling or unablo to 


prpvpnt the parrying out ^of surh 
ineaflurcs,, the injured belli|erent is 
justified in resorting to reprlj^als and 
in himself preventing intercourse 
between neutrals and the Offending 
belligenmt. 

* See, for instance, Hall, J 22ft, 
and Gofioken in HoUzindorff, iv, p. 
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Portugal, maintaining that, altlmugh the attack on the 
privateer in neutral waters eompriscd a violation of neutral- 
ity, Portugal could not be made responsible, because the 
vessel chose to defend herself instead of demanding protec- 
lion from the Portuguese authorities.^ It is, however, not 
at all certain that the rule laid down in this award will 6nd 
general recognition in theory and practice.^ 

In lilareh 1915 the German cruiser Dresfien sought refuge 
within the KuTitorLil waters of Chile near the island of Juan 
b’ernundez, and asked to be allowed to remain there for eight 
d.iys in order to effect repairs. The request was refused, 
and the Drmivn was ordered to depart within twenty-four 
hours. However, she did not depart, and received uotiftea- 
ti(ju that she was to be interned. Meanw'hile two British 
cruisers, Kmi and Glasgow, came up and ojx,‘ned fire. The 
Dresden hoi.sted a ibig of truce, and despatched one of her 
ollicers to inform the Ghisgme that she was in neutral terri- 
torial waters. In reply, the British squadron called upon 
her to surrender under a threat of destruction, whereupon she 
blew herself uji and sank. In reply to a Chilean protest 
agaiast this violation of her neutrality the Briti.-h Govern- 
ment stated that it was prepared to offer an ample apology ; 
intimating, however, by way of an excuse for the action of 
the commander of the British squadron, that it was at lea,st 
doubtful whether the Dnsden had aecepted the internment 
impo.sed upon h<‘r by the Chih'an Government.® 

§ 362. It is obvious that the duty of a neutral not to Mode of 
acquiesce in violations of neutrality committed by one lielli- 
gerent to the detriment of the other obliges him to repair, uon for 
80 far os he can, the result of sueh wrongful acts. Thus, he 
must liberate * a prize taken in hi.s neutral waters, or indity. 

‘ Seo Moon\ ArbtlraiwJiA, ii. pp. Soe also Alvarez, La grande giierr$, 
10714132; CaIvo, iv. § 2ua2 ; Dana’s eJe. (1915). pp. 227-231, and docu- 
note 20B in Wheaton, $429; and ments in A.i/,, lU (1910). Stippi., 

Scott, Oaeee, 853. PP^ "248 ; Jahrhuck dee VdkerreefUSt 

* The ewe of the Hcehtdnu ^'hlch v. pp. 82-87, and Strupp, I 

occurred in KKM, during the Ruiwo- p. 285. Set' also i j case of the 
•Japanese War, and is somewhat Uritish submarine attacked by a 
similar to that of the Oemral /Irw- Oerman dwtrtiyer in Danish waters, 

iH disirnHsed above in { 32CJ (n.). above, § 348«(l). And sec above, 

See also the case of the Varuig and § 325a, for the case of the AUmark. 
the KmirU above, in § 320 (n.). 

* Details from (iarncr, ii. §682. * See Article 3 of Convention X 111. 
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prisoners made on his territory, and the like. In so far, 
however, as he cannot, or cannot sufficiently^ undo tiic 
wrong done, he must exact reparation from the offender. 
No general rule can be laid down reganling the mode of 
exacting such reparation, since evorytlung depends upon 
the merits of the individual case. However, as regards the 
captiure of enemy vesgels in neutral waters, a practice has 
grown up which must be consulered binding, according to 
which the neutral must claim the prize, and eventually 
damages, from the belligerent concerned, and unust restore 
her to the other party.^ Thus, in July 1916, the British 
steamer Adams was captured by a German torpedo boat in 
Swedish territorial waters, and taken to the German port 
of Swinemunde ; Sweden claimed the prize, and Germany 
apologised, and brought the ve.ssel back to the spot where 
she had been captured and set her free.® Again, when the 
German vessels Pellworm ® and others viere cajitured by 
British cruisers in July 1917, in Butch territorial M'aters, 
the Dutch Government claimed them m the British Prize 
Court; similarly, Norway claimed the release of the 


^ Thufl lu IbOO, duiiHg war betwwn 
Great Britain and the Nciherland^i, 
Prussia claimed in the British Prue 
Court the Tv'te Gd/rotders (3 Kub 
162). The Tuee Oebroeders was a 
Dutch vessel captured by the 
British cruiser J^EspUgle in the 
neutral maritime bolt of Prussia. 
This case is all the more im- 
portant as the capture leatl^ 
made outside the neutral maritime 
belt by boats sent from L'Espi^gU, 
L'Espi^gh was, however, herself 
within the neutral mantime belt. 
See Q^he Vrow Anna Caihanna (No 
1) (1803) 6 C. Rob. 15, for Uml 
StoweU’B classic pronouncement on 
the ‘ sanctity of a claim of t<*rntory.’ 
Sir William Scott ordered the restora- 
tion of the vessel, but refused costn 
and damages, because the < aptor had 
not violated Prus^kan neutrality in- 
tentionally but only by mistake and 
misapprehension. "Thus, again, in 
1805, during war bet\^een (ireat 
Britain and Spam, the United States 
claimed in the British Prize Court 
the Anna (5 C, Rob. 373 : see above, 


\ol. 1 §231), a Spanifih cap 

tured by the KnghsU prnateor 
M\n4irva within her neutral maritime 
belt 3 hue, further, in 18(>4, during 
the American Civil War, when the 
Confedeiatc cruiser fUtrtda was cap- 
tured by tlio Federal cruiser B achusHi 
in the neutral Hranlian port of Bahia, 
Brazil claimed the pi izo Ah the 
prize had sunk while at anchor in 
Hampton Hoads, she could not b» 
restorcHi , but the United StaU^s 
expiated (see Moore, >ij. § 1331) 
the \iolalion of neutrality ctnn 
mitted b} her cruiser by court- 
niurtialliiig the commander, b^i dis- 
mismng her consul at i^hia for 
having adviHOfl the capture, and, 
finally, by sending a man-tof-wiir to 
the STOt where the violation of 
neutrality had taken plac# for the 
special purpose of delivering^ a solemn 
salute to the Brazilian flag. 

* Tht Westminster OazetUk July 2), 
1916. 

• fl920] P. 347 3 B. and C*P.C. 

1033 
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Diiss^ldorj ^ aud the Vaieria,^ German vessels which had 
been captured by British forces in Norwegian territorial 
waters. 

It is, however, only the, neutral State whose neutrality has 
been violated, and not the owner of the vessel, who can, at 
any rate according to British practice, successfully prose- 
cute a claim for the release of the vessel before the Prize 
Court.* 

§ 363. Apart from intentional violations of neutrality, a Negli- 
neutral can he made responsible’ only for .such acts favouring 
or damaging a belligerent as he could by due diligence have Neu^. 
prevcnt<‘d, and ahieh by culpable negligence he failed to 
prevent. It Is b)’ no inean.s obligatory for a neutral to pre- 
vent such acts under all circumstances and conditions. Ihis 
is in fact impossible, and it becomes more obviously so, the 
larger a neutral St.'ite and the longer it^ boundary lines. So 
long BS a neutral exereUe.s due diligence for the purpose of 
preventing such acts, he is not responsible in case they are 
neveithele.ss performed. However, the meaning of the term 
due diligence has become eontroverhial on account of the 
definition proffered by the United States of America in inter- 
preting the Thre<' Buies of Washington, and adopted, to a 
large extent, by the arbitrators.* According to that intcr- 
pri'tation, the duo diligence of a neutral must be in propor- 
tion to the risks to which either belligerent tn iy l)e exposed 
from failui’e to fullil the obligations of neutrality on his pail. 

Had thi.s uiterpret<vtion been generally accepted, the most 
op]»re88ivc obligations would have become incumbent upon 
neutrals. But no such general accept auc(‘ has taken place. 

The fact Is that due diliginee in International Baw can have 


> [1920] A.C. 1034 ; 3 B. nnd 
CV.r. 664 (ooHt of ronuumg tli(* 
vtoMW‘1 tG neutral nv.ar<luvl to 

the Norwegian (iovmimpnt, hut no 
(iaiuagea or 

[1921 J 1 A.r. 477; 3 B. ami 
O.P,C. 834 (no (laniagea or tost'* 
ftwar(l<id), 

» See fh Barmr [1916) P. 181 • 
2 B. and U.P.C. 206. and The 
dart Bupta^ and the American ca»«! 
of The Anne (1818) 3 Wheaton 435 ; 


Scott, CaecBf 8ol ; The L\ih (186*^) 
2 Sprague 177 ; Scott. Cases^ 642 ; 
The Sir William Fed (1866) 5 Wall. 
517 ; The Adeh (1867) 0 WaU. 266. 
The thTman and French practice, 
however, w different; the capture 
w absolutely v(»id see The Amhiorix, 
Faiichille, Jur. au , 131, The Heina, 
Kauchillo, Jur. Jr., i. 119, and, on 
appeal, 409 ; on the whole question 
see Vmiji, 153*161, and Colombod, 
1596.107. 

^ See above, § 335. 
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no other meaning than it has in Municipal Law. It mcan>s 
such diligence as can reasonably be expected when all the 
circumstuiiees and conditions of the ease are taken into 
consideration. • 

Be that as it may, the Second Hague Conference took a 
step nhich rendered unnecessary tlie continuance of the 
controversy reg.irding. the interpretation of due diligence, 
for Articles 8 and 25 of Convention XUI , instead of stipu- 
lating due diligence on the part of neutrals, stipulated the 
employment of the means at their disposal 
Laying § 363o. In order to defend themselves against possible 
violations of their neutral territory, lumtrals may lav auto- 

mftnne ^ ^ ' - * 

Contact matic contact mines off theii coahts. If they do this, they 
^ntr^. according to Article 4 of ( oiivention VIII., obsem' 

the same rules and take the same precautions as are imposed 
upon belligeronts.i Moreover, they mii^t, according to para- 
graph 2 of Article 4 of Convention give notice in 

advance to manners of the place where automatic contact 
mines have/ been laid, and this notice must be communicated 
at once to the Governments through diplomatic channels. 

Convention VIII. is as indefinite in its rules concern- 
ing mines laid by neutrals as in its rules concerning mines 
laid by belligerents, and the danger to neutral shipping 
created by mines laid by neutrals is very great. However 
when Article 4 speaks of the laying of contact mines b\ 
neutral Powers off their coasts, w^ithout limiting such cipora- 
tions to within the th^ee-nllle-^^ide maritnno belt, it does 
not intend to give neutrals a right to lay thmn outside the 
belt. For it is expressly stated^: ‘ Mais il paraitrait en- 
tendu que Tabsence de toute disposition fixant les limites 
dans lesquelles les noutres peuvent placer des mines ne 
devra pas etre interpr6t6e comme 6tablishaut, pour les 
neutres, le droit de placer des mines en pleiae mer/ 

A neutral, in laying mines within hLs territorial iiyaters, 
must have regar 1 to the duty of impartiality incumbent upon 

* See above, § 182a. Tueage des mines aous-matinos et 

doa torpiDea ’ of the Institute of 

* Sec DBux%im Canf&ence, AcUs, International Uw (^nauotfe, 2t 
imp. 456. Sec also Article 0 of the (1911), p, 302); lianartt Itmarch 

R4gleiiientation intemationale de (1939), pp. 754^766. 
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him, and must considpr whothcr his mine-field favours one 
belligerent at the expoiise f)f another.* 


IX 

RIGHT OF AN'GAllY 

Grotiiw, iii. c. 17, 5 1 {see also ii. c. 2. O-O) Vattel, ii. § 121 -Hall, § 278 
— I>awn*nco, § 233 Weetlake, ii. jpp. 131.i:n Fhiilimorc, lii. §29 — 

Halleck, i. pp. 519-52U Tailor, § m W'alkt^r. § 09 ^Blunlsf hli, § 795a 
- -Hofftcr, § 150 -Bulmenncq in Iloltzfndorff, iv. pp. 98 U)3--Geffcken in 
UoUz(vdorjf, iv. pp 771-773 -Glimanii, §192 Faiichille, §§U90{6)- 
1490(9) Dcspaj^riet, No, 494 ni® pp 5S6-59I - Bivier, ii. 

pp. 327 329 -KWn, ii. §§ 105, 230 IVroJs, § 10 Hautefeuille, iii, pp. 416- 
426- Hollaiul, Bar, Nos. 139-140 Huthi h^k, pp. 359 302 - Bolin, §§ \ ^43- 
1150— Hyde, ii. §§ 694 (n.), 033 637 - iStnsoui r m Strvjpp, Wort., i. pp 53- 
55 - Wr^ijl, §§ 7 12-715 Spaij^ht, .4fr. pp. 103 105 ( olumbos, §§ 290-293- - 
ami Oolonibos, §§ 517-524 Haokuoitli, \ i. pp 03^-056 -Albrecht, 
HetfUfHitiohP'ii t>on nmlralfm PrinttrujeMhum, iJidjfmtulfTe ion Sch^en 
(1912), pp. 21-00 (iarnei, i §4 I lH-119 Ilariard Hi >,mrcli (1939), pp. 359- 
385 iienct, §§ 170-201 A/ninaua, P dmtho *0 (1940) — le 

(’l^rc, /.cs nU) hi niiM/'is ,h apHunf'n^ firn)^^*rA (1949) - 

Harley in 4../ . 13 (1919). pp. Jn7 301 Bnlm in ll.L, 3r(l ser., 1 (1920), 
pj). 19-33 BniloiK in li.Y 1922-1923. pp 99 129 JcnMnii.s m ( ovdmdtje 
Imu JoHnud, 3 (1927 1929). pp 19 58 IsiutnjU'ht in H.Y , 27 (19.50) 
pp. 155 159. 

§ 304. Tiulor tli(‘ liTin angariafr belligoiviits who liad The 
not «uflk'i(‘nt often ciainn^l and practised in 

times the ri^ht to lay an einharpo on, and seize, neutra! Angary, 
merchantmen in their harbours, and to eonipel them and 
their crews to transport tnx^ps. munitions, and provisions to 
certain places on paynund of freight in advanet*.’'’ This 
practice arose in the Middle Ages,** and \\as much reported 

aiul the other Allied Poi\ers to the 
vicht. Swollen having coniplet4>d the 
(lenimn barrier Inawien them. The 
Allied Towers protested. 

* The term a^Kjnn'a, which in 
mwliiieval Latin ineanR pfhst-staiioti, jw 
a derivation fawn the (ireek term 

for ine.saor'er. Jns angaria^ 
would therefoai i.^eraily mean a 
npht of tran.'sport. 

■* Sen above, § 10. 

* On the origin anti development of 
the Jms angarior see Albrecht, op. eif., 
pp. 21-37, and Bullock, op, rif. 


' On 3uly 14, 1916, <lmiiu the Vir.>\ 
World War, Sweden deOarid that 
the Kngcund diaunel, h ading to the 
Ball JO Sea, was lo he closed b\ mines, 
and that only Swc<lish .shipping 
might pasN through it. The channel 
waa within Sweflish territorial waters. 
Thft effect of thia action was to fon^e 
Alin'd ships entering or leaving the 
Baltic to pass through the imter 
ehanneks, which were closely patrolled 
l>y ticrmau warahipn. Thus while 
tlerman ahipa had aceeaa to both the 
east and west coaets of Sweden, 
UuHaia was conlined t-o the eaat coast 
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to by Louis XIV. of Franco. To save the vessels of their 
subjects from seiziire under this right of angary, States 
began in the seventeenth century to conclude treaties under 
which each renounced the right "with regard to the vessels 
of the other. And so the right fell into disuse during the 
eighteenth century, and there is no case in which it i.s 
reported to have bt'eri exercised during the nineteenth eon- 
tiny.^ Nevertheless, many writers ® assert that it is not 
obsolete, and might be exereised even in this twentieth 
century. They do tliis because, even duriitg the nineteenth 
century, some States concluded treaties ® containing articles 
which provided for compensation in case this right of angary 
should be exercised by one of the contracting parties. On 
the other hand, there is evidence that the right is contested. 
A number of writers * object to it. 

Considering that no ease of the use of this right of angaiy 
occurred in the nineteenth century,^ and that International 
Law concerning the rights and duties of neutrals becann* 
much more developed during the eighteenth and nineteenth 
centxuies, in the first and seconrl edition.s of this work the 
view was expres-sed that this right of angary ‘ is now probably 
obsolete.’ However, althougli no real case oeeurred during 
the First World War --the requisitioning of Dutch ship.s by 
the Alhes in March 1918 being a case of the modern right of 
angary as discussed below • — that war has shown that belli- 
gerents will not easily renounce the use of any right unless it 
is absolutely clear that it does not exist, or no longer exists. 

* See, however, Bullo''k, op nt., contain the following rule* under the 

pp. 111-113. _ heading ‘ Uoercjon of a Uritinh ship ' : 

* See, for instance, Phdlimore, in. ‘ If any Itritish men hant-ship, tho 

§ 29 : Cairo, in. § 1277 ; Heffter, nationality of which is unquestioned, 
§ 160 ; Percls, § 40 ; Rivier, ii. p. 328 ; should lie (Of^rv’Pd into the ronv<\>' 
I>espagnet, No. 494. ance of troopR or into taking jMtrt ni 

* 8ee Albrecht, op, cit., pp. 34 37. other hofltile acts, the Senfor Nival 

* See, for inatanco, Bulmeriiicq in Oftirer. should therf* bo po diplo 

HoUzeiuiorff, ly, pp. 98-103 ; matic or consular authority at the 

reiic^j233; Kloen, li. § 165. Article place, is to remonstrate (with the 
39 01 the * K&glement but Io linguae local authontirs and take (4ich other 
14gal des^ Navires dans lea Porte steps to assure )»er release ^r exemp- 
etrangers, adopted by the Institute tion as tho case may demaild, and as 
of International Law (see Annuaire, may bo in acc<»rdance with (hw<' 
17 (1898), p. 284), rejecte it; ‘ Lo Regulations.' 

eupprim^, . , * See, how'over, Bulloc^k, op, ett , 

The Kings Regulations and Admir- pp. 111-113. 
alty Inetruotions of 1908 (No, 494) « § 365. 
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For this reason it cannot witli certainty be said that the rijrht 
is obsoh'tc. 

The requisitioning during the First World War of some 
Swedish and l)utch steaihcrs lying in English and French 
harbours, against which the Swedish and Dutch * (tovem- 
ments protesteil, had nothing to do with the right of angary, 
whatever may have been the merits «)f the case. The Briti.sh 
(iovernment did indecil rciiinsitifin a numlicr of Swedish 
shijis the Sphinx, the Bdhjrove, the PhjlU/t. and the 
Cremona, and Dutch ships the Vimhf'rtjett, Kelbergen, 
and others, and pay! coni]K‘usalion for their use. But the 
public statement madi- by the Briti^h (lovcrninent on 
October 11, 11)17. did not base this icquisitioning upon the 
right of angary.* 

Be that as it may, the original right of ang.iry not 
only cmpoweitd u belligerent to requisition neuirnl ships 
for military purposes, but also to comjiel the neutral 
crews to render ser\ices by which they acquired enemy 
character. 

§ 365. In contradisiinctiou to this original right of angary, The 
the modern right of angary is a right of bidligerents to 
destroy, or use, in ease of ncc("-sity, for the purpose of Angary. ' 
offence and tlefcnee. neutral jiropm'ty on thoii’ territory, or 
on enemy territory, or on the opi-n sea.’ This modem right 
of angary diH's not, as did the original right, empower a 
belligerent to comfiel luaitrid individuals to render services, 
but only extends to neutral projierty. In case projicrty of 


‘ Par). raiJt^r^, No. r» (I91«K 
('ind, 8986. 

* Thoro are, ho>ke\or, pa‘sHac6tii in 
thi* corro8|>uiuien('e \utli the l)ut('h 
()ovemmf*nt whuh do sfH'k to justify 
the r<M|uiwtiotimg by refert*nc« to 
the right of angary, though the toiiu 
i« not tlu‘rr use<l. Si^ also Winfield in 
Lawreiu'^, § 233. 

^ iSeo, however, Holm. § 1140. who 
fKiinta out that according Ui the 
almost unanmious opinion of wrib>rs 
the exwiee of the right of angar\ 
on the open noa is inadmissible 
Bnllook, op. cil., p, 124, also points 
out that the right of angary, inasmuch 
as it rcatfl on territorial aovoroignty, 
cannot be exenoised upon the open 


Hca or m occupiwi ericinj terntor) , 
reipiHitioni? of neutral pro|)crty on 
the high seas or on (M'Cupi^d oneiuy 
terutorv niUbt (according to Bullock, 
op, cif.) find their justification, if st 
all, in military necessity, and not in 
angary. But see Ktilrantswa v. 
Dvl^dfid, decided by the (Ireco- 
Bulgarian Mixed Arbitral Tribunal, 
-Innuaf lht)€st^ 1925 1026, Case No. 
346. In ml AVfdfes (’o. of 

f Trade [1925] 
1 K.B. 271, the neutral prop«‘rty, 
timbiT, uas brought into British 
jurisdiction by a British ship without 
the consent and tigain<ifc the protest 
of the owner of the timber, and then 
reqiuaitioned. 
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subjects of neutral States is vested with enemy ohamoter,’ 
it is not neutral property in the strict sense of the term 
‘ neutral,’ and all the rules respecting appropriation, utilisa- 
tion, and destruction ® of enemy "property obviously apply 
to it. The object of the right of angary is, theiefore, either 
such property of subjects of neutral IStates as retains its 
neutral character from* its temporarj position on belligerent 
territory, and which therefore is not ve*'ted with enemy 
character, or such neutral propcitj on the o|)en sea as has 
not acquired enemy character. All sorts of neutral pro|,H*rty, 
whether it consists of vessels oi other ®,mean9 of transport,* 
or arms, ammunition, provisions, or other personal projierty. 
may lie the object of the right of angary provided it is 
serviceable to military ends and wants. The conditions 
under which the right may be exoieised are the same as 
tho.se under which private enemy projw'rty may be utilised 
or destroyed ; but in every case the neutral owner mu.st he* 
fully indemnified ^ 

A duty to pay compensation f(»r anv damage dom* in 
the exercise of the right of angary is now generally leeog 
nlsed.® Article .>3 of the Hague Hegiilations stipulates the 
payment of indemnities for the .sei/iire and utilisation of all 
appliances adapted to the tiausjKirt of peisons or g«)odH w Inch 
are the piivate puqierty ot inhabitants of occupied (memy 


^ See above. § 90 

* See the c-ase of H dham I lard- 
marit aljove, § 170 (n ) 

3 Thus in IS70, during the Franco- 
German \\ ar, the Uermann seized 
hundrefis of Swiss and Austnan 
railway carnages in France and u‘w<l 
them for mihtary purpohos 

* Including neutral prnate air 
craft . see St>ajght, Air, p 4b3 

* See Article 6 of T Na^al V^ar 
Code . * If mibtar\ noccosity should 
require it, neut/al vessels found 
withm the limits of belligerent 
authority may Ix” ^ized and de 
stroyed, or otherwise userl for mili- 
tary purposes, but in such rases the 
owners of the neutral ves^tels must 
be fully recomiKmsed. The amount uf 
the indemnity should, if piacticablo, 
be agreed upon m advance with the 
owner or master of the vessel l>ue 


ngftid iHiibt be had tr> treaty Mtipu 
UtionH upon thcKt matter* ' See also 
HoUarui. Hai, No ltd A remark 
able case oicurifd in lS7l during 
the Franco (iJtrnian War The Gei 
mans sei/irl some Hntmh <oal vessdH 
lying m the Ili\er Srum* at Due lair, 
and sank them for the purpose of 
preventing From h gunboats from 
running up tliL rmr On 
vention of the Britmh (tovernment, 
Count Bismarck refused tq rocog 
luse the iliit\ of (iermany to imic mnily 
the ownrts of the vr^sseli sunk, 
although he agreed to do io. See 
Albrecht, op c\t , pp, 10 48, For a 
somewhat similar uh idcnt in the Fir»*t 
World War see note in Joyirnai of 
f'omparalne f/r(jinlfiHon, 3fd sor , 
I n919», pp. 2r>1.2o7. 

• .SeeLauterpiichtin/y F. 27(19/59). 
pp, 4r»/) 159. 
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territory, Article 52 oi tho Hague RegulatioiiB stipulates 
j)a}Tnient for requisitions ; since in these articles the im* 
inunity from oonfiscatit)n the [irivatc pro{)erty of the 
inhabitants is re(;()gTus<*d, all the more must that of private 
neutral property tempcu'arily on oeenpied enemy territory 
he recognised als<i. 

During the Firi^t World War.on Alairli 20, 1018, the United 
Slates of America, by a proclamation ’ j ceiling that the law 
and practice of nations accorded to a belligenmt Power the 
right in tinje of military exigency and fur purposes essential 
to the prosecution ot the war to take over and iitilii'e neutral 
vessels lying within its jurisdhtion, nqui^iiioried ^eventy‘ 
seven Dutch vessels lying m Ameu(*an harbours,^ and under- 
took to make full compensation to tlie owners. On the 
following days, Great Britain/'* France, and Italy followed 
suitA The l)id< K crews belonging to tlie slaps re((uisitioned 
by the Associatf'd (Jovernmenls were not compelled to con- 
tinue to serv<*. althougli inan\ of them did so \oluntarilv. 

During the First World War, ICnglish courts ^ n^cognised 


^ Text in AJ,, U (lOlS). Suppl., 
p, 25S1. 

* 8<*ti Scott in /!../, \1 (llUS), 

pp. 340 360 ; W ilion, . 21 

(1930). pp. 694 7(^2. And see on the 
statUH of tiui \eHsC'l.s IIiuh; re^uiRitionc*d 
the Opunou of Parker, Umpire, in 
the matter of the S.S. Merak and 
Tejccl : United States and ikTinaiiN, 
MixfHi Claims Commjwrtum : A.J., 

l8 (1924), p. 014; Annu4il Jhg€i*t, 
1923' 1934, Case No. 220. Sec also 
Jioyal Holland Lloyd v. The. I n tied 

decided in 1931 by the United 
States Court of Claiins : 73 C't. Cl. 
722; ATmml Digest., 1931-1932, Case 
No. 229. 

» Pari. Papers, Misc. No. 11 (1918), 
Cmd, 9026, p. 2. 

* On March 30, lOl'^, the Dutch 

<lovernra©nt protested against the 
interpretation given to the right of 
angary, * an anoient rule anearthed 
for the occ'OAion and adaptcnl to 
entirely nevr oonditiona in order to 
excuse seixuro «» by a belli- 

gerent of the merchant flwt of a 
neutral country.* To this protest, on 
April 1918, the Hritish (Jovern- 
incnt replieii in a memorandum 


^^\n^ h <ii‘>cu6sc<i in detail the modern 
right of angary in liitenialioiial l-aw 
(i6id., p 0) Sei* also the ca^c of the 
taking o\er b\ tiie Government of 
the United Slates, on becoming a 
iKlligcront lu 1917, of a number of 
(oiilraits between Norwegian sub 
j<‘cts and Ariiencan shipbuilders in the 
UiiiUhI State >, which waa ‘a reijuitu 
lionmg by the c\erci'*e of the p^iwer of 
rininerii domain within the meaning 
of American Municipal l^aw.’ For 
the award in the ensuing United 
Statcs-Norwdv Arbitration, see A.J,, 
17 (1923), pp. 302 399, ami the com^ 
meiits of the American Government 
upon It, i6»d., pp, 287-290. 

^ The Zamora [1916] 2 A.O. 77 ; 
2 Ik and C.P.C, 1 ; The Ca^don 
[1917] A.C. KV2; 2 B. and C.PC. 
2(U , ('ommercuil <{• tL*tates Co. of 
Kgyyt Bail (1920) 30 T.L.R. 520; 
and ('ommeraal dr Co. of Egypt 

V. Board of Tradt ( » *25] 1 K.B. 271, 
where the neutral property requisi- 
tioned by the tVowu in pursuance 
of the right of angary >va« brought 
within British jurisdiction w'lthout 
the consent and against the protest 
of the owners ; see comments on this 
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the right of a boJligorent to Requisition neutral property 
within the jurisdiction subject to ooinptuisation, and applied 
the term ‘ angary ’ to the exorcise of this right. Tliey did not 
limit its exercise to ships and otl^er means of transport, and 
applied it in the case of timber and copper required for the 
purpose of the successful prosecution of the war ‘ or other 

matters of national security.’ * 

• 

§ 366. A special case of the right of angary found recog- 
nition by Article 19 of Convention V. of the Second Hague 
Conference, which enacted that railway material coming 
from the territory of a neutral Power, whether belonging to 
the neutral State or to companies or private persons, shall 
not be requisitioned or utilihod by a boUigoRml, except in the 
caee of, and to the extent required by, absolute nexessity ; that 
it shall as soon as possible be .sent back to the country of 
origin ; and that compensation shall bo paid for its use.^ 
This article also gives a right to a neutral Power, whose rail- 
way material has been requisitioned by a belligerent, to 
retain and make use of, to a corresponding extent, railway 
material coming from the territory of the belligerent 
concerned. 

§ 367. Whatever the extent of the right of angaTV' may bo, 
it does not derive from the law of neutrality. The corndative 


caao in NeihMands-AiMT%<'an Steam 
Co, v. U.M. Prormaior- 
General [1926] 1 K.B. at pp, 95 and 
99. See also Th^ Sehmlm, South 
African Law Journal, 50 (1942), p. 46. 
For a dear affirmation of the right (»f 
angary as part of international law 
sec MiniHre de la Marine v. Ch 
F ranr/)-Tunmennt d'armfment, dt • 
Tided in J946 by the <'oiirt of App'iil 
of Aix : Dalloz, 1948, p. 55. 

^ Where the neutral property re 
quisjtioiied is m the custody of the 
Prize Court awaiting adjudication, 
the judgment of the Privy Council in 
The Zamora requires that three con- 
ditions must exist : (1) urgent neeil 
for the purposes above mentioned ; 
(2) that * there must be a real question 
to be tried so that it would lie im- 
proper to order an immediate release ' ; 
and (3) that ‘ the nght must be en- 


forced by appluaiion to the Prize 
Court, whu h must determine judi- 
cially whether, under the jiarticulai 
circumstances of the case, the right 
18 exercisable’: [1916] 2 AC. at 
p. 100 ; 2 B, and C.P.C. at p. 26. Bee 
also rhf Pomona, Th Tmt^ news- 
paper, of November 2, 1939. As 
to the right under English law of 
requiHitiomng the property of its 
own Bubjects by the Crown in Clreat 
Bntain see Att.-Oen. v. D$ Keyset d 
Royal Hold LmiUd [1920] A.C. 508, 
and Scott and llildesley, Tjke Case of 
ReynMtonn (1920); and, is regards 
British ships at home and abroad, 
HoHsw’orth in Ijiw Quarteriy Review, 
:15 (1919), pp. 12-42. 

* Bee NowAoki, Die Rtsentahnen tin 
AriVgff ( 1900), pp. 115-126 ; Albrecht, 
op, cit, pp. 22-2)1; ami Rohm, 
§5 1045 1048, 
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duty of a belligerent to indemnify the neutral owner of prop- 
erty appropriated or destroyed in the exercise of the right 
of angary does indeed derive from the law of neutrality. 
But the right of angary itself is rather a right deriving from 
the law of war. As a rule, the law of war only gives the 
right to a belligerent, under certain circumstances and 
conditions, to se<ize, make u.se of, or destroy the private 
property of the inhabitants of occupied enemy territory ; 
but under other circumstance.s and conditions, and very 
exceptionally, it likewi.se gives a bclligcicnt the right to 
seize, use, <ir destroy neutral property temjiorarily on 
occupied enemy territory, on his own territory, or on the 
o|x;n sea.* 

'I'he right of angary being a right deriving from the law of 
war, it must not be confu.sed with the right, which every 
State uiidoubt(‘dl * pos^esM s, of seizing in case of emergency, 
and subject to coni|)< iisation, any foreign property on its 
territory. One ought not therefore to sjieak of a right of 
angary belonging to neutrals ^ as well as to belligerents, or 
of a right of angarv in peace as w(‘ll as war.'* Thus, for 
instance, when the Ihiited Slates b\ the Act of June 6, 
1941, assumed the right to purcha.se or requisition, sub- 
ject to compensation, any foreign merchant vc.ssels lying 
idle in the w'aters within the juri.sdktion of the United 
States, that measiue was not us.serted to have been taUen 
in the cxenise of the right of angarv. It was described 
as an act of national defence in time of emergency 
and was, in addition, covered b\ the principle of the 


* hu^evoi, the ontKiam on 
thi8 view, above, in ^ 305 (ii.) 

* As <ioe» Babdevaiit in 23 

(1016)* pp. 208-271*, and Faiu'billr, 
§ 1046 (6 *4 bcrt also (iarncr, i. § 120; 
Lisit, § 06(iv.){n,) ; llatauliek, p. 3b2. 

® Bullock, op. rU., concludes an 
admirable study of this diiRicuIt topic 
by stating the essential features of 
the modem law of angary to ]yo ns 
follows : * (a) It is the Vight of a 
State to r^uisition foreign ships, 
aircraft, and other meana of trans 
port which (6) are urgently nsquirwl 


for of transport, aiwl which 

(c* ail* at the time of requisition 
uithin Its territorial jurisidiction ; 
but suth rcquiaitions can only be 
made {d) in time of national emer- 
gency, and (e) tsubjeot to payment of 
full i ompensation, whilst (f) tho 
services of foreign petsonnei (as, for 
example, the crews of ships and air- 
craft) <annot be 'Compelled in any 
circumstances.' But it will b© noted 
f’xim the Gngbah decisions cited 
above, § 385, that tho Privy Oouned 
and the Court of Appeal* did not 
limit angary to the requisitioning of 
means of transport. 
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overriding jurisdiction of the State over vessels within its 
territory.* 


* See Woolsev m J., 3o (1941), 
pp. 497-509. It A^as by referemo to 
the supremo jiinsdictjon of the State 
Aiithin its teriitorv that the United 
States ('ourt of Claims affirmed, in 
Zachana^sneii v. United States ((1941) 
94 C. (’Is 315), the nj(ht of the belli- 
gerent and of iStates gonerall^v- to 
detain foreign v'cssels on account of 
non compliance with the leqmreincnt 
of a h<on<*e to exjport bunker toal — a 
device used effectively for enforcing 
compliance with the measures of 
economic blockade 

In Apiil 1041 the Inter American 
Finainial and \<lvisory Committee 
recommendfKl to AmerKan Govern 


uients that, in older to meet the 
shipping emergency, they take over 
foreign vessels in their ports. See 
Woolaey, for cif., p 503. In the same 
>ear, A\hen the United States was still 
neutral, (Vmgross passed the Idle 
Foreign VesHeU Act which provideil 
for requisition, against compensation, 
of a huge number of foreign vessels 
l^ing idle m Amt man poits The 
Snpicme Coiiit of Mckico deacrihed 
such roquisitnm oidcrod in 1941 bv 
Me\no, a luutral State, as being in 
accordance with the traditional law 
of angaiy ’ loienzo \. (Joint nut. 
Annual 1941 1942, C'lse No. 

181 
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Blockade, See^perre (1918)— PouJachon, IjewbUton de la pratique du blocus 
et du regime de la contrebande au cours de la gvf n e actueUe ( 1918)— AlesBandri, 
Contribution d Vitude des blocua nouieanx (1919) -Raulin, Le blocue (1919) 
— Spaight, Air, pp. 396-400— Ijiurens,* Le blocve et la guerre sovmartnet 
1914-1918 (1924) — Jessup and Dedk, Neutrality, vol i., TheOrtgtns (1936). 
pp. 106-123— Colombos, §§ 222-264— Higgins and Colomboe, §§ 700 749 
Kennedy in the Journal of Comparatite Legislation, Now Ser, 9 (1908), 
pp. 239 251— Myers in rl J, 4 (1910), pp 571 695 General Kei>ort pre- 
sented to the Naval Conference of London by its Drafting Committee, 
Articles 1-21 — Holtzoff in AJ, 10 (1916), pp 53 0 1— //arwirrf Ite^earch 
(1939), pp. 619 637, 714-750 — Rohmoii in HY , 23 (1946), pp. 346 354, 
and 24 (1947), pp. 186-202 

Definition § 368. Blockade is the blocking by men-of-war ^ of the 
Wockade the enemy coa^it. or a })art of it, for the purpose 

of preventing ingress and egress of \ essels or aircraft ^ of 
all nations.^ Blockade must not be confused with siege, 
although it may take place concuiTentI y with siege Whereas 
siege aims at the capture of tlie besieged place, bloekade 
endeavours merely to intercept all inten onrse, and especially 
commercial intercourse, by sea between the coast and the 
world at large. Although blockade is, as shown above,* a 
means of warfare against the enemy, it eoncerns neutrals as 
well, because the ingress and egiess ot neutral ^eswsels are 
thereby interdicted, and may be punished ^ 

Blockade in the modern sense of the term is an institution 
which could not develop until neutrality was in some form 

^ When in 1S6J, during the p. 187 On the Charleston ‘stone 
American [ ivil W ar, the Federal blockade ’ see also Adams, Ortai 
Government blo<ked the harbour of Britain and Ike American Ctitl War 
Charleston by waking ships laden (1925), i pp 263 258. The blocking 
with stone, the question arose of Zeebrugge by British forces in 
whether a so (albd stone blockade 1918 by means of sinking ships filled 
IS lawful There ought to 1)€ no with cement afftjrds an illustration 
doubt (see below, § 380) that such a of obsiruotnig an enemy occupied 
stone blockade is not a blockade m port for puredy military and naval 
the ordinary sense of the term, and purposes, 
tliat neutral ships may not be seized * See Spaight, A\r, p. 396, 
and oonfiscatetl for having attempted ^ Hall, § 257, states that the 
egress or ingress. But, on the other analogous opc'ration of inteKcpting 
hand, there ought to be no doubt access to a place by land ‘ i alls for 
either that this mode of obstructing no special rules for its maiijitenance ; 
an enem} port is as lawful as any sovereignty m some and mib- 
other mean^ of sea warfare, providt'd tary occupation in others stipply the 
the blocking of the harbopr is made requisite rights of control* 
known, so that neutral vessels can ‘ §§ 173-174 
avoid the danger of being wrecked. ^ As regards the so-called *long- 
See Wharton, lu J36l<i, Fauchille, distance blockade’ see below, §§ 
Blocus. pp. 143-146; Perels, {35, 390a-3906. 
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a recognised institution of the Law of Nations, and until 
the freedom of neutral commerce was in some form guar- 
anteed, The institution of blockade dates from 1584 and 
1630, when the Dutch ^ (iovcrnment declared all the ports 
of Flanders in the power of Spain to be blockaded ; but it 
has taken several hundred years for it to reach its present 
condition, since, until the beginning of the nineteenth 
century, belligerents frequently made use of so-caUed paper 
blockades. These are no longer valid, a blockade now being 
binding only if effective. 

It is on account of the practical importance of blockade 
to the interests of neutrals that it is more conveniently 
treated in connection with neutrality rather than with war. 

But blockade as a means of warfare mu>t not be confused 
with so-called pacific blockade, which is a means of com- 
pulsive settlemr»'t of State differences. - 

Apart from the stipulation of the Declaration of Pari^ 
that a blockade to be bimling must be effective, no con- 
ventional rules concerning blockade are in existence, nor is 
the practice of the States governed by common rules covering 
all points. Articles 1-21 of the Declaration of London did 
ituleed offer a code of the law of blockade : but the Declara- 
tion remained unrat ified ; and although, as has already been 
stated,^ at the outbreak (ff the First World War the Allies 
adopted all these articles \^ith certain modifications relating 
to presumed knowledge of the existence of a blockade, the 
British Maritime Bights Order in Council of July 7, 1916, 
and the corrcspomliiig French deen'o, abandoned the 
Declaration altogether. 

§ 369. A blockade is termed strategic if it forms part of 

, ... T , . , 1 • 1 , Strategic 

other military operations directed against the coast which is and Com- 

blockadcd, or if it be declared in order to cut off supplies 

from enemy forces on shore. In contradistinction to 


* ' 8oe Fatichillo, lU/tcus, pp. 2-(), in the waters of the Tangier zone; 
and Westlake, Papn,% pp. 325 337. see l^ndon neuspaper, July b 

* See abi^ve, §§ 44-49. It most also 1925. For an instance of what might 
bo distinguished from the policing bo termed * self- blockade/ that is, 
of territorial uators to intercept a blockade by a State of ito own 
access to insurgents; for luataiico, coasts to repress insurgency, see 
the Franeo-Spanish owrations off Westlake, ii. p. 12. 
a part of the coast of Morocco and * Above, § 292. 

VOL. n. 3 c 
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Strategic blockade, one speaks of a commercial blockade 
when it is declared simply in order to cut off the coast from 
intercourse with the outside world, and no military opera- 
tions take place on shore. That commercial blockades are, 
according to the present rules of International Law, os 
legitimate as strategic blockades is not generally denied. 
But several writers ^ nxaintainod before the First World War 
that blockades which are purely commercial ouglit to bo 
abolished as not being in accordance with the guaranteed 
freedom of neutral commerce during war. 

§ 370. A blockade is really in being when vessels of all 
nations are interdicted and prevented from ingress or egress. 
Blockade as a means of warfare is admissible only in the 
form of a universal blockade ; that is— to borrow the 
language of Article a of the unratilied Declaration of 
London — it ‘ must be applied impartially to the vessels of 
all nations.’ If the blockading belligerent were to allow 
the ingress or egress of vessels of one nation, no blockade 
woidd exist.* 

On the other hand, provided that a blockade is universal, 
a special licence for ingress or egress may be given to a 
particular vessel and for a particular jiurpose,* and men-of- 
war of all neutral nations may be allowed to pa.vs to and fro 
unhindered.* Thus; when during the American Civil War 
the Federal Government blockaded the coast of the Con- 
federate States, neutral men-of-war were nut picvcntcd 
from ingress and egress. But a belligerent has a t iglU to 
prevent neutral men-of-war from jiassing tlirougb the line 
of blockade, and it is entirely within his discretion whether 


> HaU, § 233, and Wentlake, 
Papers, pp. 313 361 ; but Uter West 
lake (ii p 203) withdros his opposi- 
tion to commercial blockades. (Hh 
acquiescence was given somewhat 
grudgingly ; see Papers, p. 015.) 

» The RoUa (1807) 6 C’. Rob. 36t . 
The Franrtska (ISr*) Spinks 287 
See also below, f 3S2. And seo Har- 
vard Research (11139), pp. 716-719. 

• This exception to the general 
rule was not mentioned by the un- 
ratified Declaration of London. 

* Kecogniaed by Article 6 of the 


unratified Declaration of London 
In 191 “> the (trek vessel Aghws 
XicolaoH was allowed by the French 
blockading squadion to procfCKi to 
Huronda on ilu blockaded flioast of 
Asia Minor in order to bring ijvvt ay a 
number of refugcc'i to Sinioi The 
vessel, however, availed hctself of 
this opportunity to take to iSefonda 
a cargo fonsisting of a number of 
horses. The ammalH were seizod by 
the Fr(Mich aiuhoiities and the seizure 
pronounced valid by the Conseil des 
Pnses : see PauchiUe, Jar, fr, 
p.450. 
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or not he will admit or exclude them ; nor is he compellt'd 
to admit them all, even though he has admitted one or 
more of them. 

§ 371. As a rule, a blockade is declared for the purpose of Blockade, 
preventing ingress as well as egress. But sometimes 
ingress, or only egress, is prevented. In such cases one Inward*, 
speaks of ‘ blockade inwards ’ and of ‘ blockade outwards ’ 
respectively. Thus the blockade of the mouth of the Danube 
declared by the Allies in 1854, during the Crimean War, was 
a ‘ blockade inwards,’ since the only pinpo.se wa.s to prevent 
supplies from reaching the Ru<-Man Army from the sea.^ 

§ 372. In formi'r times it was oeea.sionally asserted that What 
only ports, or even only fortified porfs,^ eould be blockaded 
but tlu> jiractiee of the States has always shown that single Blook- 
ports and portions of an enemy coast, a.s well as the whole 
of the enemy coast, may be blockaded. 'I'hus during the 
Ameiiean Civil War tlu' wdiole of the coast of the Confederate 
Statt'S to the extent of about 2500 nautical mites was block- 
aded. Also .such polls of a belligerent as aie in the hands of 
the enemy may be the object of a blockade. Thus during 
the Franco-German War the Fn'ueh blockaded ® their own 
port.s of Bouen, Diejtpe, and Fceamij), which were occupied 
by the Germans. Article 1 of the Declaration of London 
indirectly sanctioned this practice by enacting that ‘ a 
blockade mu.st not extend ‘ beyond the jHirts and coasis 
belonguig to or occupied by the enemy.’ 

§ 373. A river which is purely ‘national.’* that is, one Blockade 
which lies wholly from its source to its mouth within 
tendtory of one and the same ytate, may be blockaded by 
the enemy of that Slate. But those rivers which have been 
called ‘boundary rivers’ and ‘ not -national ® rivers,' since 


^ The (lbr>7) IJ M(n»re 

P.C\ 88. 

* Napoloon I. maiiitaiiuxi in his 
Sorlin bocrccH : ‘ JiC droit do blonis, 

la raison ot I'uaago do toua 
les peoples polices, n'est applicable 
qu’aux places fort<^/ 

* So« Fauchdle, Ulofu% p Idl. 

* The so - called ' long * diftiance 
blockade’ (see below. §§ 39()a.3906) 
is of course essentially a blockade 


extending b('\oiul the coast of the 
enemy. 

^ akne, vol. i. § 170, See also 
Fnuohillc, §§ 16U 020; Snuth. 
HnUi\n afifi fAc law of Sations 
[li. 1935), pp. 300-368 ; Accioly in 
Iona Law Hmew, 19 (I933‘l934}. 
pp. 231-236; Abraham in Z V.. 23 
(1939). pp. 49-63. 

• Or * multi-national ’ rivers. 
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they are not owned by one and the same State but by two 
or more States, cannot, it is submitted, lawfully be blockaded 
except when all the riparian States are co-belligerents against 
the blockading State, or when they are all belligerents and 
the co-belligerents of the blockading State assent to the 
blockade. The position of ‘ boundary ’ and ‘ not-national ’ ^ 
rivers cannot bo regtfrded as definitely settled, but the 
precedents tend to support the view stated above. Thus, 
when in 1854, during the Crimean War, the Allied fleets of 
Great Britain and France blockaded the mouth of the 
Danube, Bavaria and Wurtemberg, which remained neutral, 
protested. When, in 1870, the French blockaded the \\hole 
of the German coast of the North Sea, they exempted the 
Dollart, the mouth of the River Ems, because the Dollart 
separates the Dutch province of Groningen from German 
territory. Again, when in 1863, during the blockade of the 
coast of the Confederate States, the Federal cruiser Vanderbilt 
captured the British vc.ssel Peterhoff^ destined for Mata- 
moros, on the Mexican shore of the Rio Grande, the American 
courts released the vessel on the ground that trade with 
Mexico, which was neutral, could not be prohibited. 

Different again is the tyj)e of river which has been called 
‘ international ’ ® — that is, a river the navigation of which 
has been declared free and open to the vessels of all nations 
and placed under some form of international guarantee ; 
for instance, the Scheldt, the Rhine, the Danube since 1856, 
and many rivers under the Treaty of Versailles. In some 
cases the provisions of particular conventions may throw 
light upon the question of immunity from blockade ; apart 
from any such proviHion.s, it is submitted that, whether 
‘ international ’ rivers flow solely through the territory of 
one and the same State or between or through the territory 
of two or more States, their public and international status 
should make it impossible to subject their mouths to a 
lawful blockade.* Particularly ought this to be the rule in 

* Or ' mnlti-nationsl ’ rivers. * The Declaration of London, had 

* (1666) 6 Wall. 49. See Fauohillo, it been ratified, would only hovi* 
Blocut, pp. 171-183 ; PhiUimoro. iii. scttlrd the controversy as regards 
}293a; Hall, {266; Rivier, ii. p. 291. one point. By enacting that 'the 

* See above, vol. i. { 176. blockading forces must not bar 
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the case of ‘ international ’ rivers, for instance the Danube ‘ 
or the Rhine, which pass through several States between 
their sources and their mouths at the sea coast, when one 
or more of the upper riparian States remain neutral. 

§ 373rt. Similar to, but not identical with, the question Blfickade 
whether the mouth of an international river may be block- 
aded, is the question whether territorial straits * may be 
blockaded. Three cases must be distinguished : 

(1) ►Straits which only separate territory belonging to one 
and the same State, and do not connect two parts of the 
open sea (e.g. the Solent), may certainly be blf)ckaded. 

(2) When straits separate territory l)elouging to one and 
the same State, and at the same time connect two parts of 
the open sea, the question whether they can be blockaded is 
unsettled.* During the Turco-lf.ihan War in 1911. Italy 
did not declare* a bluekadc of the Dardanelles, which belonged 
to this class of straits. 1'he Dardanelles and the Bosphorus 
are now regulated by Articles 4 6 and 19-21 of the Con- 
vention of Montrcu.x of 1930^, the general effect of which 
apfiears to be th.it no State whi<*h Ls a paily to the Con- 
vention could lawfully blockade those places.* But the 
general h'gal position of straits of this kind a.s regards 
blockade still remains open 

(3) I'liM'ttlcd also is the case m A\hich straits divide tw'o 
different Stati s ® 

§ 373/j. There would appear to be no reason why the Blockade 
mouth of II canal which runs through the territory 01 one 
State only and is exclusively within its control should not 


acof'ia to heutral ports or emsts.' 
\rtiolo ItS wonKl crrlAiiiU h.ivo pro- 
lubitod the blocbado of the ^^hole 
mouth of a ‘ ImundHry ’ rnor het>vccn 
a neutral and \ liolligpronl Stalo, as, 
for mfltanro, the Hncr Kio (Jrande 
in case the I'nitmi State's of Aiiunt'a 
was at uar and Mexico remained 
iiouira], 

* A» to the poflition during the First 
World War see BlociSKewski in llaguf 
fitnml, 1020 (d), pp, 315-319. fcJoe 
also Tiauti, ibtd, (t.), pp 131-134. 

* Sea On the position of straits 
generally, Wilson, Lm taw adja* 


centiS au ten iloire de$ ^iats^ in Ila^ue 
A’fifiicif, 1923 (1.), pp, 159-103. 

* Baty in Jahrbuch dfs Volktr- 
rcfht^, 1. (1913) pp (wiO 039. 

• See above, vol. i. § 197. 

* Article 5 of the Convention pro- 
vides that in wars m which Turkey 
18 a belligerent 'neutral vessels shall 
enjoy freedom ot .ransit and naviga- 
tion in the Straits on condition that 
they do not in any way assist the 
enemy, 

• Sec Fauehille, §1020; Harvard 
Bmarch (1939), pp. 692-694. 
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be blockaded in the same way as the mouth of a river 
similarly situated may be blockaded.^ But inter-occanic 
canals are usually regulated by s|)ecial conventions. Thus 
the Suez Canal* * * § and the Panama Canal® cannot lawfully 
be blockaded, at any rate by a party to the conventions 
regulating them. The Kiel Canal,* a.s affected by Articles 
380-386 of the Treaty of Versailles, w'as likened by the 
Permanent Court of international Justice to natural straits 
connecting two open seas, the position of which as regards 
blockade is as we have seen,® unsettled. 

§ 374. The question has been rai.sed in what way blockade, 
which vests in a belligerent a certain jurisdiction over neutral 
vessels, and has detrimental consequences for neutral trade, 
can be justified.® Several writers, following Hautefeuille,’ 
maintain that the establishment of a blockade by a belli- 
gerent stationing a number of men-of-war so a.s to block t he 
approach to the coast amounts to conquest of that part of 
the sea, and that such conquest justifies a belligerent in 
prohibiting ingress and egress of vcascls of all nations. In 
contradistinction to this artificial construction of a conquest 
of a part of the sea, some writers ® try to jit^tify blockade by 
the necessity of war. How'cver, no special justification of 
blockade i.s necessary. The fact is that the detrimental 
consequences of blockade to neutrals stand in the .same 
category as the many other detrimental consequences of 
w'ar to neutralh. Neither the one nor the other need be 
specially justified. A blockade interferes indeed with the 
recognised principle of the fieedom of the sea, and, further, 
with the leeognised freedom of neutral commerce. But all 
three have developed together, and when the freedom of 
the sea in time of peace and war, and, further, the freedom 


* FauohiUe, § 1021, preform to liken 
a canal to natural straits in this 
respe* t. 

* Suez Canal Convention, 1888, 
Artnle 1. See above, vol, i. § 183. 

* Hay-Paunrefote Treaty, 1901, 
Article 3, and Hay- Van Ha Treaty, 
1903, Article 18 . see above, vol. i. 

§ 184. On the question of the effect 
upon third States of convontiona such 
as these, see Roxburgh, IrUernalwiial 
Ocnvtntioni and Third Statu (1917). 


* S«*n above, vol i. § 183a, and 

Thf \\ IM'IJ., Senes A, 

1 

* See above, § 373a. 

• The matter is thoroughly' treated 
by Fauchille, ZHorns, pp. 13 30; 
Gtildenagel, op. at., pp. 51 -$0 ; and 
Genet. §| 519 522. 

’ Sec Hautefcuille, u. pp. ISO- 191. 

• See Oessner, p. 151 ; Bluntschli, 
} 827 ; Marlons, ii. $ 124. 
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of neutral commerce, became generally recognised, the 
exceptional restrictions of blockade became at the same 
time recognised as legitimate. 


II 

ESTABLISHMENT OF BLOCKADE 
S<M‘ the liteiaturo quotwl fibo\o at the commencement of § 368. 

§ 37 v5. A declaration of blockade being ‘a high ^ act of<>>mp©- 
sover(*iguty/ and having far-n^aching consequences 
neutral trade, it is generally recognised not to be in the Blockade, 
discretion of a commander of a naval force to establish a 
blockade without the authority of liis (rovernment. Article 9 
of the unratified Dt^olaration of London recognised this by 
providing that ' a declaration of blockade is made by the 
blockading Power or by the naval authorities acting in its 
name.* The authority of the Government to establish a 
blockade may bo granted to a commander of a naval force 
for the cApress purpose of a particular blockade, the Govern- 
ment ordering him to blockade a certain port or coast : or 
the Government may expre.ssly delegate it*^ power of declar- 
ing a blo(‘kade to a commander, for use at hi^ discretion ; or, 
without such authorisation, it may ratify it retroactively,^ 

§ 376. A blockade does not come into being ipso facto by Doclara- 
the outbreak of w’ar. Even the actual blocking of 
approach to an enemy coast by belligerenl men-of-w'ar need tmn of 
not by itself mean that the ingress and egress of neutral 
vessels are to be prohibited, since it may be for the purpose 
of preventing the egress and ingress of cneiny vessels only. 
Continental writers, therefore, have always considered noti- 
fication to bo essential for the establishment of a blockade. 

British, American, and Japanese writers, however, have not 
held notification to be essential, although they have con- 
sidered knowledge on the part of a neutral vessel of an 
existing blockade to be necessary to justify her condemna- 
tion for breacli of blockade.® 

* The Hifnrick and Mana (1791>) And on the whole matter 8t»e Fan- 

1 Cl Bob. 146. chillo, Jilocwi, pp. 68 73. 

• I’A« Kolia (1807 ) 6 0. Bob. 364. • See bolow, § 384. 
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As to the practice of States in regard to the kind of 
notification, it has always been usual for the commander 
who establishes a blockade to send a notification of the 
blockade to the authorities of tho blockaded ports or coast 
and to the foreign consuls there. It has, further, always 
been usual for the blockading Government to notify the 
fact diplomatically to all neutral maritime Statc.s. And some 
States, for instance France and Italy, have alwa 3 ^s ordered 
their blockading mcn-of-war to board every approaching 
neutral vessel and notify her of the establishment of the 
blockade, endorsing the notification on the shij)’8 papt'rs. 
But Great Britain, the United States of America, and Japan 
had not considered notification to be e.ssential for the 
institution of a blockade. The.v have held that the simple 
fact that the approach was blocked, and egress and ingress of 
neutral vessels actually prevente<i, is sufiieient to make the 
existence of a blockade known ; hut when no diplomatic 
notification had taken place, tlu'y did not seize a vessel for 
breach of blockade if her master had no actual notice of the 
existence of the blockade. BritHi,' American,^ and Japan- 
ese ® practice, accordingfy, has made a di-^tinction between 
a so-called de facto blockade and a notilicil blockadp.* 

^ The Vrouu' Judith I to hf vnlid, and a now docUration 

Rob. 150. wuM to bo notOhMiN in order to make 

* See r.S. Naval t\’ar Code, the l>liHkadt‘ hnnling (*Vrtn lo 10). 

Articleii 39*40. If no mention w.ik in.ido of tht* ptTifxl 

® See .japane.yf Ciize La^v, Article within whnh neutral might 

30. < onu* out, th(} were to be allowed 

* If the Declaration of London bail to paba out fn^oly (Arti< lo !(»). 

been ratified, Artiflco 8 to 12 would (3) yotijimtion of the declaration 
have created a common prattne, for of hlorknde was ut onto to bo made, 
the Powers came to an agrctinent Two notiUcations were to be nccea- 
upon the following rules ; aarj (Artu lo 1 1) : (1) l>y tho (iovern- 

(1) There w'aa to be a dtdaratxon niont cif tfie blot*kading tiect to all 
as well as a notihcation in order to neutral Governments, the purp<ise of 
make a blockade binding (Article 8). this notification being to enable 

(2) A declaration of blockade was neutral (rOVcinmentH to inform mer- 
to be made eith»T by the blotkadnig chantmen sailing undir theb* flag of 
Power, or by the naval authorities the establishment of a l^ookade ; 
acting m its name, and was to epemfy (2) h> the oflicer commanjing the 
(a) the date wdicn the blockade blockading force to the local author- 
began ; (b) the ge^/graphical limits dies, whose duly it wa.s notify 
of the coastline under blockade ; and the foreign consuls at the b|ookadocl 
(c) the penod within which neutral port or I'oastline. 'fhe purpose of 
vessels might come out (Arthdc 9). this notification was to enabl^ neutral 
If the oomtnenrement of the blockade merchantmen in the blockaded port 
or its geographical limits were given or ports to receive knowledge of tho 
inaccurately the declaration was not establishment of the blockade, and 
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§ 377. As regards higress, a blockade becomes valid the Length of 
moment it is established ; even vessels in ballast have no “Jf 
right of ingress. As regards egrm, it has always been usual Neutral 
for the blockading commaaider to grant a certain length of 
time within which neutral vessels might leave the blockaded 
ports unhindered ' ; but no rule exists respecting the length 
of such time. Fifteen days have frequently been granted,® 
but in the blockades during the First World War the periods 
granted were very short — namely, four days in the case of 
the blockade of German Fast Africa, two days in the cases 
of the lilockade of the ('ameroons and of the Bulgarian coast 
on the Algean Sen, and three days in the ca‘'f“ of the blockade 
of the coast of A.sia Minor. 

§ 378. Ajiart from the conclusion of peace, a blockade can End of 
come to an end in four different wajs. Blookade 

It may, in tie first place, be raiM'd, or restricted in its 
limits, by the blockading Power f('i anj reason it likes. In 
such a ease it has always In'en usual to notily the end of 
blockade to tdl neutral maritime iSt.ites,'' 

A blockade can, secondly, come to an end through an 
enemy force driMiig off the blockading squadron or fleet. 

In such a cti.se the blockaih' ends ipi>o facto by the blockading 
squadron being driven away, whatever their intention as to 
loturning may be. Should the .squadron return and resume 
the blockade, it must be eoiiMdered n^ a new blockade, and 
not simply the continuance of the former blockade, and the 


to pn'p&rt' to ItMvc tlip port \uthin 
till) period «pet ified in llu dot laiation 
(if bWUade. If thiH iintditatioii had 
not been nmdc, nrutnil \ easel‘s wm* 
to he allowed to panb froel\ out of 
tho blofkadcd port Ki)- 

(1) The rubs as to detlaration and 
notification of blot Katie wore to 
apply to castrvi whcio t)K> limits of a 
blockade were extondotl, or where 
a bloekado was re established after 
having raiwd (Artieli* 12). 

Hut, ai hft« been already explained, 
the noclaration of Umdou remains 
unratified; and though the Alliwi 
Uovemmentft adopted the greater 
part of it at the outbreak of the 
Fiiot World War, later they fell back 
upon * the historic and edmitted 


lules of the I .aw <if Nations : see 
above, 

^ KtcogiiiM'd b> iii.plication m 
Artule P of th(' umatitud Detlara 
torn of London. 

^ A((.oiding to rS Naval War 
Code, Article 43, thirty davs vtre 
to be allowed 'unless otherwise 
•'pei irtlh ordered.’ 

^ Article 13 of the unranhwl De- 
claration of Loudon stipulated that 
the \oliintar) raning of a blockade, 
as also an> rest tions in its bmite, 
must, in the same way as the declara- 
tion of a bloekado, be notified to all 
neutral (»overnment« by tho blockad- 
ing Power, and to the local authori- 
ties by the officer commanding the 
blockading flt'Ot. 
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steps necessary for the establishment of a blockade must 
again be takcn.^ 

The third ground for the ending of a blopka<le is its failure 
to be effective.® 

The fourth ground is the capture and occupation of the 
blockaded port or coast by the blockading force. It was 
indeed held in the American Civil War, in the case of the 
Circassiati,^ that this did not end the blockade ; but the 
Mixed Commission on British and American Claims, set 
up after the war, considered that judgment to bo wrong, 
and awarded compensation to all the claimants.'* 


Ill 

EFFnCTTVENESS OF ]<LOCKAJ)E 
See tho literature quoted above at the commencement of § .108. 

§ 379. The necessity that a blockade should 1 k' made 
effective by tin' prei>ence of a blockading squadron of 
sufficient strength to prevent egress and ingress of vc'ssels 
became gradvially recognised during tlie first lialf of tin' 
nineteenth ccntiury. It became formally enacted «s a prin- 
ciple of the Law' of Nations through tin' Declaration of 
Paris ® in 1856, and was recognised in Article 2 of the un- 
ratified Declaration of London. Effective lilockaih' is the 
oppo, site of so-called fictitious or paper blockade, which was 
frequently practist'd during the .seventi'entb, the eightc'cnth, 
and at the beginning of the nineteenth century.® Fictitious 
blockade consists in declaring and notifying that a port 
or a coast is blockaded, without, however, posting a suffi- 
cient number of men-of-war on the .spot to be really able to 
prevent egress and ingress of every vessel. It was ond of tho 

^ See Article 12 of tho unratified Cases, 816. Some doubt Apfieara to 
Declaration of London. have exiated as to the effetlitjrciicsa of 

* See below, § 3»2. tho occupation of the port i) which 

* (1864) 2 Wall. 166. tho Circassian wa« bound. 

* How^over, m 1899 during the * ‘ blocus, pour Mre obliga- 
Spanish* A meri( an War, tho Supreme toiros, d<iivont (tro effectils, o’esfc 
Court of the United States m The h dire, maintenus par uile force 
Adula (170 U.S. 361) held the case of suffisante pour interdire rdallement 
the Circassian to 1^ decisire ; see Tacc^ du littoral de l^cnuetoi.' 

Hjde, li. § 842, and note in Soott, * See Faucbille, Bloeus, pp. 74499. 
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principles of the First and of the Second Armed Neutralities 
that a blockade should always be effective ; but it was not 
till after the Napoleonic wars that this principle gradually 
found universal rccognitioii. During the second half of the 
nineteenth century, even tho^e States which had not 
acceded to the Declaration of Paris did not dispute the 
necessity of a blockade being effective. 

§ 380. The condition of effectiveness of a blockade^ as Condition 
detined by th(‘ Declaratiou of Paris, i.s its maintenance by tiveu^of 
stich a force as is svjficind really to prevent access to the coast. Blockade. 
But no unanimity exists respecting uhat is required to 
constitute an effective blockade according to this definition. 

Apart trom differem^os of opinion regaidmg jioints of minor 
interest, it may be stated that in the mam there have been 
tuo eontlicting opinions. 

Aecorduig to cue opinion, the definition of an effective 
blockade pronounced bj the Fn4 Aimed Neutrality of 1780 
is valid, and a blockade is effecti\e only when the approach 
to the coast is barred by a chain of men-of-war, anchored 
on the spot, and so near to one another that the line cannot 
be passed without obvious danger to the passing vessel.^ 

This corrc.sponds to the practice followt'd b(dbro the First 
Worhi War by France, 

According to anotlier opinion, a blockade is effective 
when the approach is watched- to u^e the words of Jb. 
Lushington by a force suflicient to render the egre.^s 
and ingress dangcTous, or, in other words, save under 
peculiar circumstances, as fog.s, Mohuit winds, and some 
necessary absences, sufficient to render the capture of vessels 
attempting to go in or come out mint probable.’ According 
to this opinion, there need be no chain of anchored nien-of* 
war to expose to a cross fire any vessels attempting to break 

' See \\, p. 101 ; forming i\s it wore an arch of cireuni- 

Gomner, p. 160; Klocn, i. §120; vall.ition round the mouth of the 
Boeok, Noa. 676 6S1 ; DupuiH, Nos, prohibitojl port, where, if the areh 
173-174; Fauohillo, Bhcun, pp. 110- fails ni any one ;art, the blockade 
142; (ionet, §§624-528, 611-646. itself fails altogether.’ 

Philiiraore, lii. § 293, takes up the * In Ins judgment in TA« Fraamlvi 
same standpoint in so far as a (1855) Spinks 287. For a survey of 
blockade ds facto is coneonn^ i ‘ A other cases and awards see Harvard 
blockade dc facto should be effected Rmarch (1939), pp. 710, 711, And 
by stationing a number of ships, and (Vlonibos, §§ 223 224. 
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the blockade ; a real danger of capture suffices, whether the 
danger is caused by cruising or anchored men-of-war. This 
is the standpoint of the theory and practice of Great Britain 
and the United States, and it seems likewise to be that of 
Germany and several German writers.^ 

The Declaration of London, if it had been ratified, would 
have settled the contsoversy at least to the extent of deter- 
mining that ‘ the question whether a blockade is effective, 
is a question of fact,’ * and thereby recognising by implica- 
tion, the before-mentioned decision of Dr. Lushington. But, 
as has been explained,® the Declaration remains unratified, 
and it was abandoned by Great Britain and France during 
the First World War. 

§ 380a. It has been shown * that the normal in.strument 
of blockade is a squadron of men-of-war, and that, provided 
that the condition of effectiveness can be attained thereby, 
even one man-of-war stationed in a narrow ehamiel may be 
enough. The basis of a lawful blockade must alwajs be 
one or more men-of-war, but their operation.s may be 
supplemented by other agencies. Thus, in certain eases, and 
in the absence of a sufficient number of men-of-war, a 
blockade may be made effective by planting land batteries 
within range of any vessel attempting to pass, provided that 
there be at least one man-of-war engaged in the blockade.® 
And it has been held that a blockade does not cease to be 
effective because it is sujjplemented by men-of-war belonging 
to an ally which has not participated in the declaration of 
the blockade.® 

It is a moot point ’ whether submarine vessels, particu- 
larly when operating as submarine vessels and not as surface 
craft, can without the co-operation of surface craft con- 


^ See Perela, § 49 ; Bluntichh, § 829 ; 
Liszt, § 64 A 

* Article 3. 

* Above, §! 292, Sfel. 

* See above, § 368. 

‘ The Nancy (1809) 1 Acton 63; 
The CircMsian (1864) 2 Wall. 136; 
The Olinde Rodriguee (1898) 174 
tJ.S. 310. See also Bluntschli, § 829 ; 


Porels, § 49 ; (JoffrlvCn in lldlzeniorjft 
IV. p. 750 ; Walker, Manual^ § 78. 

• The Agfnoji JSpindon nnd other 
rascB m Vaucbille, Jur. itnl.f 4. 

’ See VVmlield m LawrenC|c, § 249 ; 
SCO also Laurens, op, cUf (above, 
§ 368), pp. 22*66, 131-209. See also 
Laurens, Ls blocue et la gverre sous* 
marine (1924); Renault, Le 
marin et sa eUuaiion dans le droit dee 
gens (1932), pp. 93-124. 



781 


§ 3806] EFFECTIVENESS OF BLOCKADE 

stitute a lawful blockade ; for the liraitationH inherent in 
them inako it difficult for them to follow the usual practices 
of surface craft in enforcing a blockade. 

A very unsatisfactory Article 2 of Hague Convention 
VIII., w'hich has already been discussed,^ prohibits the 
laying of ‘ automatic contact mines off the coasts and ports 
of the enemy with the sole object of intercepting com- 
mercial shipping.’ ^ 

§ 3806. As blockade has been, historically, a purely naval Blockade 
institution it has lx*en maintained that there cannot be 
aerial blockade pure and simple.® This is certainly true if 
we have in mind a blockade regulated by the rules and safe- 
guards liitherto a])plying to this aspect of naval warfare. 

Such part as aircraft may h'gitimately play in relation to 
blockade is either, actively, as an auxiliary arm of naval 
blockade or, pasoively, wJien aircraft is denied ingress or 
egress in connection witli an established naval blockade. In 
the latter ease, in so far as the blockade is directed against 
aircraft, the rules governing such questions as effectiveness 
of blockade, notification,* and consequences of breach of 
blockade will in practic(' correspond to those applicable to 
vessels. But il seems clear that in the future aircraft will 
primarily form an important Mibsidiary arm of the block- 
ading naval forces directed against ve&scls. In that case, 
so long as such auxiliary aircraft can be used subject to tlie 
established riil<*s of blockade, it constitutes a substantial 
element in ascertaining the effectiveness of the blockade. 

On the other hand, the effectiveness of a naval blockade, 
maintained with or without the assistance of aircraft, is not 
affected by the failure to ])rcvent the passage of enemy or 
neutral aircraft.^ 

* See above, § I82a. It pointe(i out in the comment 

^ As to a ‘atone bloekaih* ' see on Artidc 63 of the Hague Rules, 

above, § 36S. whu h provided for the capture of 

* See Spaight, Atf, p. 396 ; Moore, aircraft engaged in breaking the 

iMernaftonal Law aiui CurreiU blockade, that ‘ the invention of 
Illusions (1921), pp. 200, 207. And aircraft cannot upon a bolh- 

Hcc liari'ard Research (1939), pp. 709- gerent viho imposes a blockade the 
714, and Hoijer in Arta Scandinavtca obligation to employ aircraft in co- 
(1938), pp. 107-116. See also Smith operation with its naval forces’: 
in B.r., 17 (1936), pp. 374*. Mise. No. 14 (1924), Cmd. 2201, pp. 

* See as to these Spaight, Air, pp. 60, 61. 

337-390. 
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§ 381. It is impossible to state exactly what degree of 
danger to a vessel attempting to pass is nccsessary to prove 
an effective blockade. It is recognised that a blockade does 
not cease to bo effective bocau&e now and then a vessel 
succeeds in passing the line unhindtTed, provided that there 
was so much clanger as to make her capture probable.^ 

§ 382. A blockade is effective so long as the danger lasts 
which makes probable the capture of such vessels as attempt 
to pass the approach. It ceases ipso facto by the absence of 
such danger, whether the blockading mcn-of-war are driven 
away, or are sent awaj^ for the fultilment of some task which 
has nothing to do with the blockade, or voluntarily with- 
draw, or allow the passage of vevssels in other ca«^cs than 
those which are exceptionally admissible 

On the other hand, practice,- and the majority of writers, 
have always recognised that a blockade docs not cease to 
be effective because the blockading force is driven away for 
a short time through stress of weather, and Article* 4 of 
the Declaration of Loudon adopted this view by providitig 
that ' a blockade is not regarded as raised if the blockading 
force is temporarily withdrawn on account of stress of 
weather.’ British^ writers have also denied that-^ blockade 
ceases to bo effective because a blockading man-of-war is 
absent for a short dime for the purpose of chasing a vessel 
which succeeded in j)assing the approach unhindered,'* but 
the Declaration of London rlid not recognise this.** 


IV 

BREACH OF BLOCKADE 
See the literiiture quoted above at the toinmenccinent of § 388. 

§ 383. Broach or violation of bloackade is the unpQi*mitte(l 
ingress or egrei^s of a vessel in spite of the blockade. An 

* Sec The Frannska (1885) Spinks ® See Twws, li. § 10.^, p. 201, and 
287, which waa reveraed by the Privy Phillimore, lii. § 294. 

Council, but not on thia point (10 * See Article 37 of U.S. Naval War 

Moore P C. 37), Code. 

* Sec the Report of the Drafting 

* The Columbia 1 C. Rob. 154. Committee on Arth lo 4. 
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attempted breach is, so far as a punishment is concerned, 
treated in the same way as a consummated breach ; but 
the practice of States has differed as to the time at which, 
and the act by which, an attempt to break a blockade 
commences, 

§ 384. Since breach of blockade is, from the standpoint No 
of the blockading belligerent, a crimiijal act, knowledge on 
the part of a vessel of the existence of a blockade is essential Kotico of 
for making her cgiess or ingress a breach of blockade. Blockade. 

It is for this reason that Continental theory and practice 
have never conRider(‘d a blockade established without local 
and diplomatic notification, so that every vessel might liave, 
or might be supposed to liave, notice of its existence. For 
the same reason some States, for instance France and Italy, 
have nev(T considered a vessel to have committed a breach 
of blockade ludtr" before her attempt(Ml ingress, one of the ' 
blockading cruisers stopped lu^r, gave her s}K‘cial warning, 
and recorded the warning in Iut log-book^ 

British, American, and Japanese' practice regarding the 
necessary kno^v ledge of the existence of a blockade on the 
part of a vessel has always made a distini'tion between actual 
and constructive notice, no breach of blockade having been 
held to exist without either the one or the otlier.^ Actual 
notice has been underMood to mean knowledge acquired 
by a direct warning from one of the blockading imai-of-war, 
or knowledge acquired from any other public or private 
source of information. Constructive knowledge has been 
understood to arise when a vessel has been prcMimed to 
know of the blockade on the ground either of notoriety or 
of diplomatic notification. The existence of a blockade has 
ahvays been presumed to be known to vessels within the 
blockaded ports ; but it has been a question of fact whether 
it was known to other vessels. Knowledge of the existence 
of a blockade has alw^ays been presumed if sufficient time 
had elapsed after the home State of the vessel liad received 
diplomatic notification of the blockade for it to inform all 

* See above, § 376. Article 26. As to the probable appli- 

* Sec Holland, Prize Law, §§ 107, cation of thia practice to aircraft see 
114427 ; U.8, Naval War ('ode, Spaight, Air, pp. 308>399. 

Article 39; Japanese Prize XjkVf, 
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vessels sailing under its flag, whether or no they had actually 
received, or taken notice of, the information ^ 

The § 386 . The practice of States, as well as the opinions of 
P^we have differed much as* to what acts of a vessel 

as to constitute an attempt to break blockade. 

what oon- 

atitutesan (1) The Second Armed Neutrality ol 1800 sought to 
restrict an attempt to bieak blockade to the employment 
Blockade, of force or ruse by a vessel on the line of blockade for the 
purpose of passing through. This was, on the whole, the 
practice of France, which moreover, as stated liefoie, re- 
quired that the vessel should befoie the attempt have 
received special warning from one of the blockading meii- 
of-war. Many WTiters * took the same standpoint. 

(2) The practice of other States, for instance Japan, 
approved by many writers,'* wont beyond this, and con- 
sidered that an attempt to break blockade had bien made 
when a vessel, with or without foioe oi luse, tndeaiouied 
to pass the line of blockade , when, foi instance, a vessel 


^ The Vrouit Jud%th (1790) 1 (’ 
Rob 150, 7 he (1790) 2 

C Rob no, The Calyj^sn (1790) 

2 C. Rob 298 , The Neplunus (1800) 

3 C Rob 173 , The Hoffnuny (1S05) 
6 C. Rob. 112 

Tho Declaration of^ Londtm fdl 
lowed* to a certain extent, Rnti^ih, 
American, and Japamse practice, 
it differed chitflv in that the pre 
gumption of knoi^ ledge of a blrtckado 
waa ne^cr to be absolute, but might 
m e\er> fa^jo be rebutted Vrtitle 
14 provided that ‘the Inbihtv of 
a neutral \csscl to capturo for bn u h 
of blockade w contingent on her 
knowledge, actual or piesumptive, 
of tho blockade ’ Knowledge of 
the blockade waa to lie pre«iumed, 
failing proof to the contrary, in case 
tho vesael had left a> neutral port 
subsequent to the notification of 
the blockade to the Power to which 
such port belonged, and provided 
that the notification waa made m 
ivfficient time (Article 15} But in 
case a neutral vessel approaching a 
blockaded port had neither actual 
nor presumptive knowledge of the 
blockade, she was not to be con- 
sidered in ddirto, and notihcation 


had to Ik made to her b) rckfirding 
a v^aming in lur lo|, book 1 urlher, 
if a mutnl Mt>sil was out of 

a blo(kid(d poit, bIic had to bo 
allowed to pas'^ free, in cane, thiough 
the iifgligcTue of the officer com 
nianding the blockading ffcit, no 
dulirition of lilockade had been 
notiiicd to the local aiithonlns <r 
in case, iii the dularaiion at) iiotiticd, 
no period had bica incntioiud within 
which nc'utral vessels might (ome 
nut (Article 16) However thia nu> 
be, the Declaration rernainfi un 
rntitu'd, and modifications were made 
with nguid to presumed knowledge 
of the txistence of a blockade when 
its rules were pul into force bv the 
Allied Powers at the outbreak of tho 
I irst \V orld \V ar 

* See ffautc IcuilJe, n p 234 , 
Kletm, 1 § 137 , ficssneia p 202 
Dupuis, No 1S5, Faiichiic, B/ocm% 
p 322 

^ See BluntHc lili, 835 , Pcrels, 
§ 51 , Gefftkeu in HoUzendorfft iv 
p 763 , Kivier, ij p 431 See also 
§ 25 of the Prussian Itegulations 
(1864) concerning Naval Pn/es, and 
Article 20 of the Japanese Naval 
Pnre I^aw. 
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destined for a blockaded place was found anchoring or 
cruising near the line of blockade. 

(3) The practice of Great Britain and the United States 
of America went furthest, since it considered that an attempt 
to break blockade had been made when a vessel, not destined 
according to her ship’s papers for a blockaded port, was 
found near it and steering for it ; or vhen a vessel, destined 
for a port the blockade of which was diplomatically notified, 
started on her journey knowing that the blockade had not 
been raised (except when the port from which the vessel 
sailed was so far distant from the scene of war as to justify 
her master in starting for a destination known to be block- 
aded on the chance of finding that the blockade had been 
removed, and with an intention of changing her destination 
should that not prove to he the case).^ This practice, 
further, applifd ^he doctrine of continuous vo 3 'ages ® to 
blockade, for it considered that an attempt to break blockade 
was committed by a ves.scl wliich, although ostensibly 
dc.stined for a neutral *or an unblockaded port, in reality 
intended, after touching there, to go on to a blockaded port.® 

(4) During the Civil War, the American Prize Courts 
carried the practice further by condemning ve.ssels for 
breach of blockade which knowingly carried to a neutral 
port cargo ultimately destined for a blockaded port, and 
by condemning for breach of blockade such cargo® as was 
ultimatel}'^ destined for a blockaded port, when the carrymg 
vessel was ignorant of its ulterior dc.stination. Thus the 
Bermuda,^ a British ve.ssel with a cargo part of which w'as, 
in the oi)inion of the American courts, ultimately de.stined 
for the blockaded ports of the Confederate States, was seized 
on her voyage to the neutral British port of Nassau, in the 
Bahama Islands, and condemned for breach of blockade by 
the American courts. The .same happened to the British 
vessel Stephen Hart,^ wdiich w’as seized on her voyage to 

' See Holland, Prize Iaiw, § 133, and The James took (1810) Kdwarda 
and U.S. Naval War Code. Article 261. 

42 ; The Betsey (1799) 1 C. Rob. 322. * Rut not the vessel. 

* On this doctrine ece below, 3 Wall. 614. 

§ 400 (n.). * (ISt^) 3 Wall. 569 ; Scott, Casein, 

• See Holland, Prize Law, § 134, 988. 

VOL. n. 3 1) 
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the neutral port of Cardonas, in Ctiba. In the much dis- 
cussed case of tho Springbok,^ a British vessel also destined 
for Nassau, in tho Bahama Islands, wliich was seized on her 
voyage to this neutral British port, the cargo alone was 
finally condemned for breach of blockade, since, in the 
opinion of the court, the vessel was not cognisant that the 
cargo was intended to reach a blockaded port. The same 
happened to the cargo of the British vessel Peterhoff,^ 
destined for the neutral port of Matamoros, in Mexico. 
The British Government declined to intervene in favour of 
the British owners of the respective vessels and cargoes.® 

It is true that the majority of authorities * assert the 
illegality of these judgments of the American Prize (Courts, 
but Great Britain at the time recognised as correct the 
principles which are the basis of these judgments.® 

' (1866) 5 Wall. 1. was to bo a. question of fset ni 

* (1866) 5 Wall. 28; fScott, Casut, each ra&e (Heport of the Diafhng 

980. C’onimittee on Arti< lo 17). 

3 Pari. Papers, MjbP. No. 1(1900). But tho m<Te fact that a neutral 

* Sec, for instance, HoUaiid, Pr^ze sessel tiad oatorod the aioa uf n])cra- 

Law, p. 38, n 2; Phillimoro, in. tiom wns m»t to bo sufllount Hb 
^ 298; Belhgerent Right on the justify hor capture, shc^ had alio 

5€<w (1881), p. 19 ; Hall, § 263 ; to b« deslmed tor, and bt on )ior 
tJessner, Krif/j/Ukrendc nnd mnirale way to, the blockaded poit. If “ho 
MneJiit (1877), pp. Ori'HMJ ; Llunt- passed through tho area of operations 
bchli, § 835 ; Perch, § 51 ; Kauchillo, without benag destined for, and on 
Bhru9, pp. 333-344; Marten^*, a, § her way to, the bloekadt^d poit, hho 
124. ftee also Whartoil, in. ? 362, was not attempting to break the 
p. 401, and Moore, vu. § 1276, '>co blorktidc. E\cn Rlioukl the ultcrnir 
also Baty in *SVicft/, XI. (1926) destination cd u \e“sc.l or her cargo 

pp. 21-28. be the block.nlcd |)ort, she was not 

® Tho Declaration of l.»onrl on sought to l>o rt'gurdi d as attempting to 
to effect a settlement of this contro- break the bloc 1. ad e, if, at tho moment 
versial matter. uf vi.sit, she was really on her w'ay to 

Article 17 provided thdt ‘ neutral a non-blockaded port (Article ^19). 
vessela maj not 1 b? raptured for breach ffNv^cver, she had to Iw' really, and 
of blockade except within the area of not^only apparently, on hor way to 
operations of the rnen-of-war detailed a non»bioekaded port ; if it could 
to render the bloekadc effective’; be prov^l that m reality her imme- 
and Article 19 provided that ‘ what* diate destination was the blockaded 
ever may be the ulterior destination port and that she only feigned 
of a vessel or of her cargo, she may to be destined for a non-hjoekaded 
not be captured for breach of block- port, she might be- captnrei^ f<^r she 
ade, if, at the moment, she is on the was aetunlly attempting break 
way to a non-blookr led port.’ the blockade the Ropoft of the 

According to these provisions a Drafting Committee on Artide 19). 
neutral vessel, to be guilty of an However that may bo, thc^e pro- 
attempt to break blockade, must visions excluded the application to 
actuafly have entered the area of blocka<le of the doctrine of continuous 
opernii&ns {rayon d'action) of tho voyage m any form. But at the 
blockading fleet. This area of opera- outbreak of the First World War the 
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§ 380. Although bltKikade inwards interdicts ingress to When 
all vessels, if not especially licensed,^ necessity makes^"?^*** ** 
exceptions to the rulo.^ sidered 

According lo tho practice wJiicli before the First 
War had been quite general, \\lione\or a vessel, either by need 
of repairs,® sties^ ol weather,^ want of water ^ or provisions, 
or upon any other ground, was absciutely obliged to enter 
a blockaded port, such ingress did not constitute a breach of 
blockade. On the other hand, according to British practice 
at any rate, ingiess did not cease to be breach of blockade if 
caused by iiitoxicatioii of the mastei,*’ ignorance" of the coast, 
loss of compass,® end(‘av oui to get a pilot,® and the like, or an 
attempt to ascertain whether the blockade was 


§ 387, Ihore are a few ca^es of egress which, according to When 

Egress is 

Dcdvration had 'ir't bun i itiluMl, ” sm Hollnml, }*nze Law, §^136-notfon- 
and though tit lim Uit Alliui Ouxeni lib, and the Jmnis CruA (1810) "Sidered 
mcriN ttdnptfd inoat of it^ inhs, 261 Breaehof 

indmhng \itjde ID, in Miudi Iblb lh< Ihdiicti u ot i.ondon iitog Blockade, 
{Li ))don (tfKcUf, Mari h 31, 3bU»i, tlu> niMtl tbit nMOs'Hiiv makes exuplion*^ 
abandoned that artidt , ind dtdin I to iht lul*" that vt'NStis may not enUr 
that the piiiK ipit ot(onnnuouH\o\a|,c a hltckinhd port Artiek 7 pro\nJed 
or ultimate dutination •'hoiid appK m circumsiarues of di&tiess 

to blorkadf l..ater, as lins diead\ ukiualulgt d bv an ofli or of the 

be«n explaaitd, the\ alii'idoned tla bl u k idni^' furu, a neutral \tAAci may 

DoclanUion altogollier (ut aboic, tiUir i phtt undir llotkide, and 

§5 2ll2, 3dS) subKqnnuli Ioanc it, proMdul that 

Artielt Mlof tho Freuf h Instrmtmie 'lu hv^nnllu rdisdutigid nor'»hjpj)od 

of Ut31 juoMdes o’^prush tint no an) ( ugo thuc ’ Hoiiever, this 

vibsel shall be exempt fnua tajUuie Hitiole did not d*=‘tine circummi i ta 

for a buwh of blmkndf for tin* salt of didr/u, and made it a condin^n 

reason that, at the turn of tin that tlu^so tinumbtanccs must t>e 


she via-H on h< r wa) to a m n 1 lockadeti 
port ' 

* Ste al)o\e, 370 

* As to the appluation of smulur 
e\C(ptions to run raft tot Siiaight, 
Atr, pp. m :m 

* Thc( hill loti a (Mi*) Fd\\aids2o2 


AtknouUdgtd b's an oftitcr of the 
blotkiding lone (See tin cose 
of the tlumberhiiil, a British ’vessel 
umdemiiMl by the Italian Fri7e 
Comt ftir hav ing cntereil a blody.aded 
arti timing the lurto Italian War, 
in U)12, under a plea of di>tres8, 
withtmt lirst having had tho isotje 


• 7Vis hniumi (lbC3) 6 ('* K(»b 27 
‘ The Uurh^fe Ham (17<ni) 2 C. 

Rob. 124 

• The Sh4>phfnlf^s (HOi) o r Hob 
262. 

’ The Adonu (1801) o C Bob 256 

• The JSfi?a6ffA (1810) Kdv^ards 108 

• The NeutmlfUt (1803) 6 0 Bob. 
20 . 


of di<itross vtnfuxl b) the blockading 
licet Tho fads ^ere stated m the 
House of Commons on >lay 25, 
1<)U, SCO i/a?ward, 63, p. 108) 
Everything was therefore, prtma 
facte at any n*'* left to the con- 
sideration of tha. officer. But once 
he had a< knowleiiged that the veasd 
was lu distress, he 'was m duty 
bound (see Beport of tho Drafting 
Coranntlee on Article 7) to allow* 


“ Thu Rpt* and Irrnf (180t) 3 C her to enter the blockaded port. 
Hob. 76, unless he relieved the distress himself. 
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the practice of Great Britain and most other States before the 
First World War, were not considered breaches of blockade 
outwardsd Thus a vessel which was in a blockaded port 
before the commencement of the blockade* was allowed to 
sail from it in ballast, as was also a vessel that bad entered 
during a blockade, either in ignorance of it, or with the 
permission of the biodcading squadron * Thus, further, a 
vessel, the cargo of which was put on board before the 
commencement of the blockade, was allowed to leave the 
port afterwards unhindered * Thus, again, a vessel obliged by 
absolute necessity to enter a blockaded port was afterwards 
allowed to leave it unhindered. And a vessel employed by 
the diplomatic envoy of a neutral State for the exclusive pur- 
pose of sending home from a blockaded port distressed seamen 
of his nationality * was also allowed to j)ass unhindered.* 
P»M*ge § 388. A breach of blockade can only be committed by 
IJttbkMt through the blockaded approach. Therefore, if the 

aded maritime approach to a port is blockaded, but an inland 
canal leads from it to another unblockaded port or to a 
Blockade, neutral port, no breach of blockade is committed by the 
egress or the ingress of a vessel passing such canal for the 
purpose of reaching the blockaded port.’ •< 


V 


CONSEQUENCES OF BREACH OF BLOCKADE 


Sec the literature quoted above at the tomraeucouient of § 368 


Capture § 389. It is universally recognised that a \ (‘ssel may only 

^ be captured for a breach of blockade while in dcUcto ; that 
Blockade- ^ ’ 


running * See Holland, Prize Lau, § 130; 
Vereela, Twias, ii. § 113 ; Phillimorc, iii. § 313. 

> The Frfdenrk Moltke (1798) 1 
0, Rob. 86. 

> The Jnm (im) 2 C. Rob. 116. 

* The Vrouw Judith (1799) 1 0. 
Rob. 160. 

* The Hoee in Bloom (1811) 1 
Bod. 65. 

* The Declaration of I/)ndon recf)g- 
uiued by Article 7— iseo ftl>ove» §386 
(n.) — ^that a vc»set which, on account 
of diatTW, entered a blockaded port 


rauHt be allowed to Iciuc it afterwartlM, 
provided hhc had neitlur dlBcharged 
nor ahippod Cirgo there : arul Arin Ic 
16 above, § 3S4 (n )- ^irovidcd 
that a vessel coming out block- 
aded port m the (ircnmstnnies there 
mentioned muf>t be allowed to pass 
free. But bejond thc-w* 
lion did not specify any jCasos in 
winch egress was not to l>e con- 
sidcrori break of blockade. 

» The BUrt (1801) 4 C. Rob. 66; 
The Ocean (1801) 3 C. Rob. 297. See 
Phillimore, iii. § 314. 
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mcRns during an attempt to break the blockade, or during 
the breach itself- Jiut here again practi(*e as well as theory 
have differed much, since there has been no unanimity with 
regard to the extent during which an attempted 

breach or an actual broacli could l)e said to be continuing. 

As already stated,^ it has been a moot jioint from what 
nuunout a breach of blo(*kade (‘an ,be said to have been 
attempted, and that, according to the practice of Great 
Britain and the United Stat(N, the fact that a vcasel destined 
for a blockaded jxirt was starting on her voyage constituted 
an attempt. It is ol)vions that this controversy bears upon 
tlic (piestion from what jioint of time a blockade-running 
vessel must b(* considered in delicto. 

But it has b('en likewise controversial \^hen the ]>eriod of 
time during whicli a blockade-running vessel might be said 
to be ill delidv v-^unes to an end. According to Continental 
theory and practice, the vessel has been considered to be 
in delicto ouIn so long as she is actually on the line of block- 
ade, or, having fl('d from there, so long as she is being pursued 
by one of the blockading cruisers. On the other hand, 
according to the practice of Great Britain ^ and the United 
States,® a blockade-running vessel has been held to be in 
delicto so long as she has not com pitted her voyage from the 
blockaded port to the port of her destination and back tc the 
port from ichich she darted originally, the voyage out and 
home tieing con^i(le^'(l oik* \oyage. But a vevssel has been 
held to bo in delicto only so long as the blockade cmitinued, 
capture being no longer admissible in ease the blockade had 
been raised or had c»theiwise come to an cnd.^ 


* Above, § vJsr# 

* The UV//aar( ko) Pillau 

2 C. Rob. I2S ; Th/ (Neutral IfamilUtn 
(1805) 6 0. Hob. 1)1. 

» See l\H NA\«il War CWe, 
Article 4 t, 

• * The IW laration of TiOndon 
Nought to Mttle the fontroversy, 
for, according to Artide 20, a veiael 
wan to be in deUHo eo long onI> («ee 
Ivclow, § 42Sa) at* Nlm waa being pur- 
sued by a man-of-war of the blockad- 
ing' force (and not by any other 
emiser), and she might no longer be 


captured if the pursuit was abandoned 
or if the blockade 'was raised. Umier 
this rule, a blockade-breaking vessel 
wuH liable to capture so long as the 
pursuit lahtod, whether or no she w'as 
still within the area of operations ; 
even if for a while she hod taken 
refuge in a neiKral port, she mighty 
on coming out, i. captun'd, provided 
that the captor w’as one of the men- 
of-war of the blockading force which 
had pursued her ami waited for her 
outside the port uf refuge (t*ec the 
Hc|)ort of the Drafting Committee 
on Article 20). 
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§ 390. Capture being effected, the blockade-runner must 
be sent to a port, to be brought before a Prize Court. For 
this purpose the crew may be temporarily detained, as they 
will have to serve as witnesses. In former times the crew 
could be imprisoned, and it is said that even capital ^ 
punishment covild have been pronounced against them. 
But since the eighteenUi century this practice of imprisoning 
the crew has been abandoned, and nowadays the crew may 
not even be made prisoners of war, but must be released a.s 
soon as the Prize Court has pronounced its decision.* The 
only penalty which may be pronounced is contiscation of 
the vessel and the cargo. But the practice ® of the several 
States has differed concerning the penalty for breach of 
blockade. According to British and American practice) 
before the First World \Var, confiscation of both \ essel and 
cargo might take place in case the owners of the vess(*l were 
identical with those of the cargo. In case vessel and cargo 
had not the same owners, conffscation of both took place 
only when the cargo consisted of contraband of w ar or the 
owners knew of the blockade at the time the cargo wa.s 
shipped for the blockaded port.'* It mattered not whedher 
the captured vessel which carried the cargo had herself 
actually passed through the blockaded line, or whether the 
breach of blockade was effected through the combined 
action of lighters and the vessel, the lighters passing the 
line and discharging the cargo into the vessel near the line, 
or vice versa.^ The cargo alone was confiscated, according 
to the judgments of the American Prize Courts during the 
Civil War in the case of the Springbok and in similar cases,® 
when goods ultimately destined for a blockaded port were 
sent to a neutral port on a vessel who.se owners w ero ignorant 
of this ulterior destination of the goods.’ 

1 Sco Bynkerchock, QvuiMtwnfs 93; The Adonit (1804) 5 C, Rob. 
Jans pMici, i. o. 11. 256; The Exchange (1808^ Edwanln 

* Wee (^alvo, v. §12897-2898 ; U.S. 39 ; The Panaqhxa Rhomtia (1868) 12 

Naval War Code, Article 45. Moore P.O, 168. Weo PhiUJniore, ni. 

* Sec Faoohille, Blocns, pp. 357- §§ 318-319. 

394 ; (icsflnf'r, pp. 210*214 ; Pcrelff, * The Maria (1806) 6 C. Bob. 201. 

I 61. pp. 276 278. • iSee alKivc, § 386 (4). 

^ The Mernmus (1798) I C. Rob. ’ The l)oclaraiion of Lotulon pro- 

80; The ^'olumhia (1799) 1 C. Kob. posed to settle the matter by a very 

164; The Ahrander {Wi)i simple rule, fw Acconling to Artiolo 
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VI 


THE SO-CALLED LONG-DISTANCE BLOCKADE 

Higgins in Hall, § 2f)(ja Wiiifjold in Ijaurcnc c, § 252 — Bellot in Pitt Cobbott, 
Leading Cases, li. 551~Hydc, li. §§ 829-832 --Oarner, ii. §§ 526-531, 
Developing nUf pp. 375-382, and m AJ., 25 (1931), pp. 35-49 — Navello, 
L'h'olution da dro>t de ei du droit de pifse qil cours dr la dernikre guerre 
(1925), pp. 193-213 -I'Vnwick, pp. 651-553- Keith’s Wheaton, pp. 1022- 
1028 FauchilJo, §§ 1050 (21)-lfi50 (20)- Jjszt, § 04 A — Kunz, pp. 258-263 
- 'dcnet, §§ 652-561 - ViTzijl, The Law of Prize with regard to Neutrals in 
the [Vorld Uar (1917) (in Dutch), pp. 39-313 — rarnielee. Blockade and Sea 
Pou'er (1924) Jlnggs, The Jfortnnc of (Continuous Voyage (1920) -Spaight, 
Commerce- BonOiard in A .A’. Proceedings, 1923, pp. 61-7<)- -4iraham, The 
Controversy betueen the CviUd States and the Allod ihwfrnmtnts respecting 
yeutral Rights and Commerce during the Period of Aincrirun ^i^utrahiy 
(1911-1917), I'nivcr.sitv of Texas Bulletin, pp. 1-192 — Jessup, American 
NeMtralify and Inter national Police (1928), pp. 32-04 Giiichard, The Naval 
Blnck(ale, J9li (91 S (translation from the French, 1030) — Lord Eiibtace 
Percy, Marihnie Trade in H<ir (1930). pp. 33-65- Maitini, Blockade im 
WeUhnege (1032) the same, RffonnvorschJagc zmn Sctlricgmcht (1933), 
and in Nordisk, T.A., v. (1931), pp. 07-74 -Higgins and Colombos, §§ 732- 
719 Smith, Th* Lair and Cudom of the iSVa (1918). ]»p. 110-110, 141-117 - 
Turlington, Niutrahty, vol. in., The World II /ir Punnl ^1930) Malkin in 
B.y, 1922-1923 pp. 87-98- TnmlJe in .1 J.. 21 (*930) pp 79-99 Baty 
in AJ.. 25 (1931), pp. 025-041 —Bninjr in Z.a,oA(A xi. (1013) pp. 477- 
514 -Fitzmaunce in B,) ., 22 (1945), pp. 73 95 -Howson. ihtd., 23 (1910), 
pp, 340 351, 

§ 390^7. Tri the foregoing sections of this eliapter the con- 
ception of blockade as understood liefore the First World 
War, and llio rules of International Law concerning it, have 
been explained and discussed. The First World War did not 
illuhtrate or tlevelop tliese rules, because the few blockades 
that wore declared - blockades of the coast of (Jerman East 
Africa, of the Fameroons, of Bulgaria on the ^Egean Sea, of 
Asia Minor, and a fe5v otliers ^—provoked little or no contro- 
versy, and played no ])art in the major operations of the 


21 the penalty for blockade-breaking 
waa to be condemnation of the 
'in all eases, anil condemnation of the 
cargo also, unless it was proved that 
at the tirao of the shipment of the 
goods the shipper ncithir knew, nor 
could have kmwn, of the intention of 
the vessel to break the blockade. The 
case in which the whole, or part, of 


the cargo consisted of contraband was 
not mentioned by Article 21, but its 
condemnntion a matter of course. 
However, the itecla ration has not 
.secured ratification. 

^ Details in Oarner, ii. § 510. See 
also de la Chaise. Les hlocus r^guiiers 
pendant la grande guerre (1938), 


The Long 
Distance 
Blockade 
in 1915. 
1918. 
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war. The Central Powers, whose surface warships were only 
able to leave their base for an occasional raid, were certainly 
in no position to maintain an effective blockade in accord- 
ance with the rules set forth in ^this chapter ; while the 
Allied and Associated Powers, confronted by mines and 
submarines along a coastline highly organised for defence, 
found it impracticable to establish a blockade of Germany 
of a type known in former wars. Instead, they resorted to 
what is called a long-distance blockade} 

As already mentioned,* when, in February 1915, Ger- 
many declared the waters round the British Isles to bo 
a war zone, and proclaimed that all enemy ships found in 
that area would be destroyed, and neutral ships might be 
exposed to danger, Great Britain announced that, in concert 
with her allies, she would endeavour, as a mcdsuit* of retalia- 
tion, to prevent commodities of any kind from reaching or 
leaving Germany. The Order in Council of March 11. 1915, 
which gave effect to this decision was expressly stated to be 
retaliatory, and did not speak of establishing a blockade, 
with the recognised rules for which it did not conform. But 
only a few days later the British Foreign Secretary an- 
nounced the new policy to the United States ambassador 
in the words : ‘ The British Fleet has instituted a blockade, 
effectively controlling by cruiser “ cordon ” all passage to 
and from Germany by sea.’ ® 

This long-distance blockade was promptly challenged by 
neutrals, and in particular by the United States of America.* 
She admitted that, as great changes had occurred in the 
conditions and means of naval warfare since the rules 
hitherto governing legal blockade were formulated, a ‘ close ’ 
blockade with its cordon of ships in the immediale offing of 
the blockaded ports might be no longer practicably. But 
she complained that the British measures did not even 


*■ See Garner, ii. |S 509-531, and in 
AJ., 9 (1916), pp. ii*3-857 ; Pemn- 
jaquet in R.O., 24 (1910), pp. 210- 
256; Piggott, Th« Neutral Merchant 
(1916). 

* Se« above, § 319. 

» Pari. Papeia. Miae. No. 6 (1916), 


Cmd. 7816, p. 26; for tbc corrr- 
epondmg French decree aey Verziil, 
§ 322. 

* In Notea dated April 2, 1915, and 
November 6, 1916 ; Pari. Papeta, 
Mine. No. 14 (1916), Cmd. 8233. p. 1, 
No. 16 (1916), Cmd. 8234, p. 2. 
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conform with ‘ the spirit and principles of the essence of 
the rules of war.’ ^ 

§ 3905. Whatever may have been the merits of the pro- The 
tr.ictcd controversy,* Great Britain and her allies applied 

^ Her mam giounda of criticism come tiiootive by extending it to Central 
n cro ( 1 ) that theuc measures am ountod enera j c onimerce passing through Empires 
to a blookado of neutral ports — ‘ so neutral ports, such an extension is duriM 
great an area of the high soas is dclonsible and m accordance with 1-^® Eirst 
covered, and the cordon of ships is principles which have met with 
BO distant from the territory affoctid, general acceplame* (Note of July 
that neutral vessels must iicocbsanl} 23, 1915, No. 0) that the Allied 
pass through the blockading force (lovernraents made cveiy effort to 
n order to reach important neutral discrimmale between neutral 

ports which Great Britain, as a belli- commeicc and that intended for Ger- 
gerent, has not the legal right to manj ^ Note of April 24, 1916, No 26), 
blockade* (Note of April 2, 1915 and that they had ‘tempered the 
See also Note of Novembci 5, 19ir», seventy* with which their measures 
No 21), (2) that, as trade between might press upon neutrals by imposing 
Scandinavian ports and (jerman penalties less drastic than those 
Baltic ports was not intercepted, invariably inflicted for a breach of 
these measures did not ‘bear with the old form of blockade (Note of 
equal 8evcnt\ * upon all neutrals Juh 23, 1915, No 11). To the con- 
(Noto of Apiil 2, 1910. iVe aho Note teiiiion (2) that it was not impartial, 
of NovemlKi 5, 1915, No 20), and she replied that ‘the passage of 
(3) that thc\ were not effccti\c, since commerce to a blockaded area across 
' German coasts are open to trade a land frontier or across an inland 
with the ScindinaMan countries’ sea has never been held to interfere 
and ‘Orman naval vessels cruise with the effectiveness of the blockade 
both m the North Sea and the Baltic . . if the doctrine of continuous 
and seize and bring into German vovage nnv rightly be apphed to 
porta neutral vessels bound for Scan- goods going to (icnnany through 
dinavian and Danish porta’ (Note of Itc>ttcrdam, on what ground can it 
November 5, 1915, No 19). The be contended that it is not equally 
United States argued that ‘ measured applKiiblo to goods with a similar 
by the three universallv conceded deNtinatum pansjug through some 
teats above set forth ’ the British Swedibh port and across the Baltic 
longdistance blockade could not be or even through neutral waters mil) ? ’ 
regarded aa constituting ‘ a blockade (Note of April 24, 1916, No 35). 
in law, in practice, or in elT( ct ’ (Note With reference to the complaint 
of Novembei 5, 1915, No 22) (3) that the long distance blockodo 

To these arguments the' British was not effective. Great Britain 
Government ropli(‘d (in Notes dated expressed a doubt whether there had 
Julv 23, 1915, and April 24, 1916 ever been a blockade where the ship** 

Pari. Papers, )that these me a<uiics which shpped through boro so smaB 
amounted to ‘ no more than an adapt- a proportion to thc'^se which w^erc 
ation of the old principle's of blockade intercepted (Note of April 24, 1916, 
to the peculiar circumstniuf s’ (Note of No 33), 

July 23, 191 5, No. 2) of the Fn -t World * For opinions on the legality of 
War, and that, although thfv ought the long distance blockade and the 
not to be judged with strict reference piobable development of blockade m 
to the rules applicable to blockade the future see the literature quoted 
(Note of April 24, 1016, No, 36), they before § 390a ab )ve A good deal of 
were in harmony with the spirit of light is thrown upon the personal 
those rules (Note of April 21, 1916, and less public factors in the Anglo- 
No. 33). To the American complaint Amornan controversy in Hendnck, 

(1) that the? constituted a blockade Life and f^Uers of WatUr Ilitm Pagtt 
of neutral ports. Great Bntam replied i. and ii. (1922), in. (1926), and in 
that ‘if the blockade can only bo- Seymour, /nfitnofe Papers of Cohnel 
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themselves to the difficult task of discriminating between 
bona fide neutral commerce and that intended for Germany. 
They set up departments which investigated the machinery, 
and the subterfuges, of German overseas trade ; they 
identified goods originating in Germany, by insisting that 
all exports from adjacent countries should be accompanied 
by certificates of origin. They induced importers in these 
countries to form representative assoeiatiom, and entered 
into agreements ^ with these associations under which goods 
con.signed to them w'ero generally exempted from interfer- 
ence, in return for a guarantee that neither the goods, nor 
their products, shoidd reach the enemy in any form. Of 
such associations the Netherlands Overseas Trust was the 
first * ; others w^ere formed in Sweden, Norway, Denmark, 
and Switzerland.® They persuaded many shipping lines, 
with a view to avoiding the co.stly delay of elaborate visit 
and search, to undertake, if so requirc'd, to bring back to 
England any suspected goods which were not discharged 
at the port of examination, or to store them until the end of 
the war, or to hand them to their consignee, « only under 
stringent guarantees that neither they, nor their products, 
would reach the enemy. They induced othci^ .shipping 
lines only to accept goo<l.s for Northern Euroix* when accom- 
panied by a certificate from the Allied authorities that they 
would be allowed to pa.ss the blockade.* They refused to 
supply bunker coal to neutral vessels unlch.s their owners 
would undertake that no vessel owned, chartered, or con- 
trolled by them should trade with an enemy port, or carry 
goods of enemy origin or de.stination. Finally, they souglit 
to make agreements with representative bodies of neutral 
traders under w'hich the import of any given article to a 

House, i. and li. (1926). also of the Great War on the potent iali- 

Savage, Policy of the United States ties of thiH poln v. 
toward Maritime Commerce in War, * See Vandenbotieh, The iS^eutrality 
ii., id (United States, Govern- of the Xethertands during ike Wotld 
ment Printing Office, 1936) ; Moriseey, War (1927). 

The American Defence of Xeutrai * See Guicbanl, The S(A;al Block- 
Rights, VJW1917 (1030); ade, 19J4-I91S {mO^iTammonfnm 

Retahation in International Iaiw the French), pp. 137-256, and Turling* 
(1948), pp. 168-108. ton, Xevlrnhtij, vol. lii., The World 

' War Period (1936), pp, 67-09, 

‘Sec Spaight, Commerce, ch. v. ^ Sc(5 below, § 421 6, on the ‘Navicert’ 
(‘The Trade-liestriction Agr(*ementci ayatem. 
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neutral country was limited to the amount of its true 
domestic requirements.^ 

However, the aim of the Allied Governments was not 
wholly realised, even by • these measures, as long as the 
United State.s remained neutral. Hut after she had entered 
the war, in April 1917, she prohibited exports to the neutral 
countries of Northern Europe except, under licences which 
were only given in return for satisfactory guarantees. This 
she was legally entitled to do, and the isolation of the Central 
Empires was complete.® 

§ 390c. The war which broke out mHIi Germany in 1939 The Long 
brought a repetition of the measures de.scribed above as the 
loiig-distaiicc blockade. On November 27, 1939, Great '“the 
Britain issued, a.s a nieasun' of retaliation against illegal worid^ 
min('-la\ing and submarine waifarc, an Order in Council 
ordering the ,cn.u>e, followed by detention or sale, of goods 
laden in German ports or of German origin or ownership.® 

The Older followed hugely the lines of the Order in Council 
of March 11,1915.'* It was '•iipplemented in the years 1940- 
1942 by further Rctaliatoi\ Oulei.s combined with a svstem 
of Ship Naiicerts, t'aigo Na\iceits, and Certificates of 
Origin and Intel c.st.® None weic formally described as 

^ 'rhc*o mtA^sUUv art* all lU-tnUd oi soM niuUr the direction of the 
in Pai) Papois, Mi*it No '2 (lUlti), t onri I In piottedfe of good^ ‘.old 
Cnid Sl45 i>i iht thtmvl\Fs were u oc 

* Sf»o (Jnnifr, ii ^ 5‘tO An 1 see, tft ilt vtUh at tho toinlu^ion of pt \ c 
gt iieralJy, on tin* paitn ipiMoii of the in •'U« h m inner is the i null in 
Ihiited Statis in llie imasnns of the uu unmtanuM derm just ' 
coininctcial control of the 1m ihgui nta, * A nnmht'r of neutral Mates form- 

Phillips in .1 J , J7 (Pnd), pp 07 *> alK piote^Usl acuinst these ineasuie^i 
Mt)ll^4e^ in 1 J , dl ^l‘)17), pp as Uing eontriiy to Intenntionil 
17 and Bule>, 'J In of thf Ltw Foi the Italian pi t'tcst of Mart h 

hunrd ,\riitrah, d, PUO and the Bntish reph srethnd 
1917-11>KS (IPFJ) bl9l Ihe I nited States and ilii**sKi 

® It pro\idMl that oierA Hit Till int ic‘-er\eil the inilit to rluni lom- 
\eti8el yhi(h saihtl (loin an eiunu pc U'' it ion So also T)ult\uUT, Ihi 
port after lieieniWi t, 1939. ma\ Sa um( dn W diH 

he requirwl to disehiige in a Uiitish nndnthn Sfaatis (lM4o). For an 
or Allied jMirt anv gtxaS on board aieoimt of arrangement ‘t made with 
laden in Rueh menu port and that and hv SA^itaorUml in the Seeoml 
the same applied to \essej^ Raiheg Woild Wir for 'e purpose of pre- 
from A pfirt other than an ciuuu > ml iiig the expi^rt of good « to block- 
port having on hoard good^ of eiieniN adiMl eountnes n^e ^'andu^^ Ithfckiuie 
origin or of enemy pioperty. U ««d OrgtnfMkadi (19H) 
provided that such gooiJ-4, nnlesH * The Ketalmtorv Order in Ooum il 
ordereii b\ the ('onit to be leqiu^i usued oi\ July 31, 1910 taee below, 
tionodb} the(‘n)\ui,‘<baUbedetaincil 1216), in roapect of Germany \m> 



796 


BLOCKADE 


[§ 390c 


a blockade, and there is no doubt that tlioso measures 
oould not be squared -with the technical requirements of 
the law of blockade as generally accepted. But it is 
equally clear that in so far as modern warfare has assumed 
a predominantly economic character,^ some of the rules 
of the accepted law of blockade have become inapplic- 
able in the changed conditions of naval war and of com- 
munications, and that unless altered by agreement they are 
likely to be honoured more in the breach than in the 
observance. Thus viewed, measures regularly and uniformly 
repeated in successive wars in the form of reprisals and 
aiming at the economic i.solation of the opposing belligerent 
must be regarded as a development of the latent principle of 
the law of blockade, namely, that the belligerent w'ho pos- 
sesses the effective command of the sea is entitled to deprive 


vided : (I) that any vessel on her v^*ay 
to or from a port through which goods 
might reach or come from enemy 
territory or the encm}' armed forces, 
and which is not provided with a Ship 
Navicert, shall, until the contrary is 
establLihed, be deemed to be carrying 
contraband or goods of enemy origin 
or ownerbhip, and shall be liable to 
seizure as a prize; (2) that goods 
consigned to a ptirt or place from 
which they might reach the enemy or 
the enemy armed forced, and which 
are not covered by a Cargo Navicert, 
shall be deemed to have enemy 
destination ; (3) that goods 8hipp(*d 
from any port from which goods of 
enemy origin or ownership might have 
been shipped, and which are not 
covered by a (/’crtificate of Origin and 
Interest, shall, until the contrary is 
established, be presumed to be of 
enemy origin or ownership ; (4) that 
vessels carrying contraband or go<xl** 
of enemy origin or ownership, as wtII 
as goods of enemy origin or ow nership, 
shall be liable to condemnation. This 
Order was extended on December 12, 

1941, to Japan, and on January 22, 

1942, to Finland, Hungary, lioumania, 
and Bulgaria. 

Mt is this fact of the increased 
imj^rtance of the economic weapon 
rather than other changes which will 
probably operate in the future in the 


direction of reducing the cogency of 
the claim of neutrals to unimpeded 
commercial jntorcour>c with the belli- 
gerents. Hihtorn'ally, the law of 
blockade and contraband has been 
the result of a com prom I'-e l>otween 
the conflicting cUinis of the neutral 
States to uiidiaturbe<l intercourse with 
both belligerents and other neutrals 
ami the insistence of thi? belligerents 
on the right to deprive their opponents 
of the opportunity of receiving by sea 
articles which mav be useful in war. 
The substance of the compromise thus 
aihievcd has been influenred by the 
relative rnilitait and political strength 
of the bolligcnnt and the neutral. 
But the principal ffirtor in shaping 
the law on tlio subject has Wn the 
circumstance that in the wars of the 
eighteenth and the nineteenth een- 
tuiies the range of articles of <loci«ive 
importance for the belligerent w*aa 
distinctly limited and thf' inducement 
to make concessions to the commercial 
requirements of the neuttal com*- 
spondmgly large. The comptchensive- 
ness of modem warfare hj^s vitally 
affected the situation. It ha^ amongst 
others, brought into prominence the 
claim of the belligerent to lie entitled 
to prevent his opponent fftim using 
the open eoa for conveying On neutral 
veew'ls the prorluro of his territory 
and thus Btren^fthcning his economic 
position in foreign markets. 
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his opponent of the use thereof for the purpose either of navi- 
gation by his own vessels or of conveying on neutral vessels 
such goods as are destined to or originate from him. The 
principle of ultimate destination ^ and — wc may add — of ulti- 
mate origin of such goods has rendered irrelevant the fact 
that the measures in qu(‘stion ar(‘ osttaisiblj'^ directed against 
vessels and goods proceedmg to or cpming from a neutral 
port or coast as distinguished from enemy territory proper. 

» §§ 385. 100 403a 
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CONCEPTION OF CONTRABAND 

(irotius, iii. o. 1, § 5 -Byiikershoek, QiiaeMmhts Jun.A i. cc. ix.-xii. -- 

Vattel, iii. §§111-113 — Hall, §§i23<>-217 Lawtoikc, §§ 253-2430 --West - 
lake, ii. pp. 277-302, and Papets, j>p. 302-302, 4()1-471, 510-522 -- Mauie, 
pp. 96-122 — Manning, pp 352-399- Phillimore, in. §§ 220 284- Twiss, 
li. §§ 121-151 — Hiillook, 11 . pp. 243-270 - la^loi, §§ 053-000 -Walker, 
§§ 73-75 — Wharton, iii. §§ 308 375 -llersliey. Nos. 490-512- -Moore, 
vii. §§ 1249-1203 -Wheaton, §§476-508- Bluntsdili, §§ iS<il.814 Heffter, 
§§ 158-101- -Gefiokea in Jlaltzendoiff, iv. pp. 713 731 Garei.**, § SO 
Lmt, § 08— Uliniann, §§ 193-194 —Fauclulle, §§ 1535-1588(49) Dcftjia- 
gnet, Nos. 705-715 tf.r — Hivier, ii. pp. 41(»-423 Nys, in. pp. 020-070 — 
Calvo, V. §§ 2708-2795 -Fiore, in. Nos. 1591 -KM)!, and Code, Noh. 1850- 
1858 — Martens, li. § 130 — Kleen, i. §§ IK)-) 1)2- Boeck, Noh. 000 059 — 
Fillet, pp. 315-330 -Gessner, pp. 70-144 Percls, §§ 44-10 Testa, pp. 
201-220 — l^wrenoe, }Vtir, pp. 140-174— Ortolan, ii. pp. HV>-213-- Haute- 
feuille, ii. pp. 09-173 -DupiiH, Nos, 199-230, and (/i/frr^Nos. 137-171 
— Benhsten, § 9 -NTppold, ii. § 35 - Takahashi. pp. 490-525- -iiohrainm, 
§ 10 — Holland, Prize Law, §§ 57-87, and Leciurcfi, pp 495-511— Keith^s 
Wheaton, pp. 1027-1053 H\de, li. §§797-816 — Fenwick, pp. 542-552-- 
Rolin, §§ 1201-1216 -Mengnhae-Lemonon, n. pp. 449-198— Hatacbek, pp. 
341-349— .V/ri/pp, Wort., i. pp. 688-694- l>c Loutcr, ii. pp. 461-478— 
Cnichiiga, §§ 1309-1355 (lemma, pp. 377-383 — Balladore Fallien, pp. 
434-449-~Kun7!, pp. 2(i4-285 —(^enet, §§ 572-650— SnarcK. §§ 435-442-- 
Verzijl, §§ H()-9l, 308-529 Spaight, Air, pp. 393-396 -Ifeiiiecoins, J)€ 
7iavibu-it ob Vffliiram vftiiarum rftejnnm dissertatio (174()) - 

Hnebnor, iJe la sailor bdhmejit^ nfutre% 2 voK (1759)- Valin. Traits 

de3 prues, 2 ( 1 7o3) -Martens, Umai .n/r Us armatcurs, Us prices, 

el mrtoui Its reprises (1795) Lampredi, J)(l commercio dei popi^i neutiah 
in tempo di guerrn (1801) Tetens, Consid^ratwns sur Us droits Hciproiiues 
des puissances bell iff ^rantes cl deji puisHancef* nfutres sur wrif (1805) — 
Piatoye et Duverdy, TraiU des prises frtarttimes, 2 vola. (1856) - Pratt, 
The Law of f'orUrabnnd of War - Letters by IJistorictis (3863), pp. 

119-14.5 — Additional Lf>iUrs by Hisiorirus (1863), pp. 25-4| -I’pton, 
The Low of Nations affecting Commerce during War (1863) — ^l-iehmann, 
Die Zufuhr tva KriegskorUerbandewaren, etc, (1877) — Kleen, pe contre^ 
bands de guerre ei d€S transpoHes tnierdits aux nevires (1893K 
Die Konierbande des Krieges (1890) — Hirsch, KriegskoiUerbands und ver* 
bolene Transports in Kriegszeiten (1897) — Manccau3[, De la corUrebande de 
7«8 
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gnem (181K»)-Brochct, De la cmtnJbawLt c/e qumt (1900)— Pjucitore, 11 
contrabbatido di guerra (1902) — Rtiny, TlUoric de la coniinuiU du voyage eu 
nuUike dt blocus et df contrebande dt j^uerre (1902) --Knight, Des itats netUree 
au yoird de vue de la contnbande de guerre (1903)~Wiegner, J)»e Kriega- 
kanierhande (1004) -Athcrkw- Jones. Commerce in War (1007), pp. 1-91 and 
263*283 -Hold, Du Kriegskoiderbande (1907)--Han8cmann, Dte Lehrt von 
der iinheithrhen Ueise im HecMe der Blockade und KrtegskorUerbande (1910) 
-Hirsrhmann, J)as iiiitrnatwmk Prmnreckt (1912), §§ 24-30— Wehbcrg, 
pp. 97-123 - Garner, ii. §§ 495.508a. and Prize Law, Nos. 384-450— Baty, 
pp. 248 308 Butler .uid Macoobj% The Deuloprnent of I niernaiio'twl Law 
(1928), pp. 2S1-291 (x)rd Euatato IVrcy, Maniimf Trade in War (1930), 
pp. 33*51— Piggott, The N c ulral Merchant ( 1915) - l^yke, The Law of Contra- 
band of liar (1915), and in the Lav Quaihrly Review, 32 (1916), pp. 
50 60 (the Kim caMc.) -Baty, Pine Lav and Conlinuovs Voyage (1916) — 
llaekwurth, vol mi pp 14 tKl- Moore, Current Illusions, pp. 40-80 
— Jessup and De^k, K<utrahty, vol i, The Origins (1935), pp. 50*104 — 
Colombo^ §§ 160 201 His'^^jns and (’olombos, ^§ 050-682 — Westlake, in 
RJ., 2 (1870). pp. 611 035 -Kleen m RJ , 25 (1893), pp. 7, PH, 239, 
389. and 26 (l*S91), pp. 211217 Bar in RJ., 26 (1S04), pp. 401- 
414 — Broiher de la ne()n''ie in R L, 2nd nor., 1 (1K99), pp. 3.37-353— 
Fauehillc in R,(i., 4 (1897), pp. 297 323- Kleeii m R C., 11 (HK>4), pp. 353- 
362- (iovci in tUe Ji urnal of ( omjHiratiu Ijegidfiiwn, New Ser., 2 (1900), 
pp, 118-130 Kennedy and Kandall m the Law Quarterly Review, 24 
(1908), pp. 59 75, 316 327, and 140 464 Geneial Report presented to the 
Naval Oorifennice of London by its Draftim: (Vnninittee, Articles 22-24 — 
Mixirc in R.I., 2nd sci , 1 1 (1912) pp. 221*247 -Bhillimore in the Journal 
of Cariipuratiie Lepdahon, New her., 15 (1915), pp. 2*'3-2‘)8 Perrinjaquet 
m HXL, 22 (1915), pp. 127-238 -Erie Ruliarda in B >’ . 1922-192.3, pp. 
1-16 - Clark, ibid , 192S, pp. 69-S3— Warren in Proceedings of the American 
Uadnay of Political Scimce, 10 (1935), pp. 01-70- Rowsun in B.Y., 24 
(B147). pp. I8i)-193, (Some of the literature mentioned at the heatl of 
5} 36S also deals w'lth (’onlraband.) 


§ 391. The term contraband is dcrh’cd from the Italian Definition 
‘ contrabbando,’ which, itself deriving from the Latin 
‘ contra ’ and ‘ bannum ’ or ‘ bandnm,’ means ‘ in defiance Ww. 
of an injunction.’ Contraband of war* is the designation 
of such goods as are forbidden by either belligerent to be 
carried to the enemy on the ground that they enable him 
to carry on the war w'ith greater vigour. But this definition 


^ Although above, §§ 173 174 
- prevention of earridgo of contra- 
band IS a ineanN ol f*oa warfare 
against the enem>, it ehieliy concerns 
neutral ('omiuerce, and is, there- 
fore, more conveniently treated with 
neutrality,- -A good short survey of 
the origin and development of the 
modem law of eonlralwind la given 
by Pyke, The Low of Contr^and 


(1915), pp. 29-64. The same work 
(pp. ItKMUl) gives an account of 
the atrtunpt to abolish contraband 
altogether. For eoine sixtoenth- 
century tratet of the recognition of 
cent ralia lid in Engliish history see 
Holdswoith, Hudory of English Law, 
V (1924) pp, 47-49 ; Jessup and Beik, 
op. cit. (on the early development of 
the law of contraband). 
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is oiUy formal, as it does not state vfaat kind of goods belong 
to the class of contraband. This has been mnch contro- 
verted. Throughout the seventeenth, eighteenth, and nine- 
teenth centuries, the matter stood as Grotius had explained 
it. Although he did not employ the terra contraband, which 
only came into general use after his time, ho treated of the 
matter, and distinguished * three different kinds of articles. 
Firstly, those which, as arms for instance, can only l)o made 
use of in war, and which are, therefore, always contraband. 
Secondly, those, as for example articles of luxury, which 
can never be made use of in war, and which, therefore, are 
never contraband. Thirdly, those which, as money, pro- 
visions, ships, and articles of naval equipment, can be made 
use of in war as well as in peace, and w hich are, on account 
of their ambiguous use, contraband or not according to the 
circumstances of the case. In spite of Bynkershoek’s decided 
opposition * to this distinction, the praq^e of most belli- 
gerents has been in conformity with it. A great many 
treaties have, from the beginning of the sixteenth century, 
been concluded between many States for the purpose of 
fixing what articles belonging to the class of ambiguous use 
should, and what should not, be regarded betw'ccn the 
parties as contraband ; but thc.se treatie.s disagre'^ with one 
another.* And, so far as they are not bound by a treaty, 
belligerents exercise their discretion in every war, according 
to the special circumstances and conditions, m regarding, 
or not i^egarding, certain articles of ambiguous use as contra- 
band. The endeavour of the First and the Second Armed 
Neutralities of 1780 and 1800 to restrict the number and 
kinds of articles that could be regarded as contraband failed ; 
and the Declaration of Paris of 1856 u&es the term contra- 
band without attempting to define it. By Articles 22-29 
of the Declaration of London of 1909 the Powders seemed to 
have come to an agreement concerning what articles are, 

^ See Grotius, c. 1, $ 5 ; * Sunt navibus adsunt. ... In fertio lUo 
enim res quae in bello tantum ustim genore usus ancipitib dist^guemius 

ent belli status. . . .' 

• Quaestionts Juris pubhei, i. c. x. 

* For a survey of these treaties see 
pecuniae, commeaius, naves, et quae Jessup and Dedk, cited above. 


habent, ut arma : sunt quae in hello 
nuUum habent usnin, ut quae volup- 
tail inserviunt : sunt quae^et in Mlo 
et extra bellum usum habent, ut 



CONCEFTION OE CONTRABAND 


801 


and what at6 not, contraband ; but tho Declaration re* 
mainod unratified, and the Firnt World War showed that it 
is impossible to settle once and for all the question what 
articles are to be consid<*fcd as contraband. Furthermore, 
the interests of the States when they are belligerents are 
opposed to their interests when they are neutrals ; and for 
this reason all States \Ui(‘n belligerents take up a different 
attitude with regard to contraband from that which lliey 
take up when neutrals. 

§ 392. Apart from the distinction between articles which Absolute 
can be made use of only in war and those of ambiguous use, SJtlonar 
two different classes of contraband must be distinguished. Contra- 

Thero are, in the first jdace, articles which by thei’* very 
character are destined to be used in war. In this class are Articles, 
to be reckoned, ijot only arms and ammunition, but also 
such articl'^'^ < f ambiguous use as military stores, naval 
stores, and the like. These are termed absolute contraband. 

There are, secondly, artii'les which, by their very character, 
are not necessaiily destined to be used in war, but which, 
under certain circumstances and conditior-, can be of the 
greatest use to a Irolligerent for tlie continuance of the war. 

To this class belong, for instance, provisions, coal, gold, and 
silver. Thc^e articles are termed conditional or relative 
contraband. 


Althougli hitherto not all the Slates ha\e made thi^ dis- 
tinction, uhich ivS important not only in determining whether 
or not a particular article is contraband, but also in deter- 
mining the cousequenoos of carrying contiaband,^ neverthe- 
less they have made a distinction in so far as they varied the 
list of articles which they declared contraband in their 
different wars. Certain article^, as arms and ammunition, 
have always been on the list, whil.st other articles were only 
considered contraband mIicii the circumstances of a par- 
ticular war made it nec(‘s.^arv. The Declaration of London 
adopted “ the distinction, but added a third class,® to 
which were assigned all articles which were eitlier not 
susceptible of use in war, or the powssibility of the use of 
which in w'ar wns so remote as jiractioally to make them 


* See below, § * Articles 23, 24, * Article 27. 

. VOL. U. 3E 
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not susceptible of use in war. Tlicso articles were termed 
free articles} 

But although till the outbreak of the First World War the 
distinction between absolute and Conditional contraband was 
certainly correct in theory, and of value in practice, that war 
has shaken its foundation. It dates from the time when 
armies were small, and comprised only a very small fraction 
of the population of the belligerent countries. But during 
the First World War, when, as has already been explained,* 
every fit male in each belligerent State became by choice or 
compulsion a member of the militaiy foices, when the whole 
country w'ith all its resources was gradually mobilised, and 
the means of communication were nationalised and de\ elojKid 
to an unprecedented and unforeseen degree, it was widely 
maintained that the distinction between absolute and condi- 
tional contraband was out of date, seeing that a belligeient 
Government could at any moment, and would if necessary, 
lay its hand on, and requtsition, all articles in the country 
which were, or might be, of u.se for carrj, mg on the war * 

§ 393. That absolute contraband cannot, and need not, 
be restricted to anus and ammunition only and exchasivcly, 
becomes obvious if it be remembered that other articles, 
although of ambiguous use, can be as valuable and essen- 
tial to a belligerent for the continuance of the war. The 
machinery and material necessary for the manufnctuie of 
arms and ammunition are almost as valuable ns the latter 
themselves, and warfare on sea can as little be waged with- 
out vessels and articles of naval equipment a.s without arms 
and ammunition. But no unanimity exists with regard to 
such articles of ambiguous use as are to be considered as 
absolute contraband, and States, when they go to war. 


‘ But there arc a number of other 
free artidefl, although they do not 
belong to the artirles charar tt nsed 
above , hco l>clow, § 396a. 

* AlKtve, § 57a. 

* Spajght, Air, p. 394, gpeaking 
of the (imppearance of the dietmc- 
tion between absolute and conditional 
conl^aband, says * * It was founded 
if) a differentiation between the 


military and (he civilian cOuHtituenta 
of a country nhich natiodaJ service 
and the poohng and rationing of all 
the resources and supplies $)t a State 
engaged in a great ^on^Kt have 
proved to be no longer sDund. In 
minor wars, or those of the colonial 
type (such as the Boer War), the 
distincliriii will, however, possiblv 
reappear.’ See also Krle Richards 
mkr., 19224923, at p. 16. 
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increase or restrict, according to the circumstanceB of the 
particular war, the list of articles they consider absolute 
contraband* 

But although belligerents must be free to take into con- 
sideration the circumstances of the particular war, as long 
as the distinction between absolute and conditional contra- 
band is upheld it ought not to be left altogether to their 
discretion to declare any articles tliey like to bo absolute 
contraband. The test to be applied is whether, in the special 
circumstances of a particular war, or considering the develop- 
ment of the means used in making w^ar, the article con- 
cerned is by its chciracler destined to be made use of for 
military, naval, or air-fleet purposes because it is essential 
to those purposes. If not, it ought not to be declared 
absolute contraband. However, it may well happen that 
an article whi' h is not by its very nature destined to be 
made use of in war, acquires this character in a particular 
war and under particular circumstances ; and in such case 
it may be declared absolute contraband. Thus, for instance, 
foodstuffs cannot, as a rule, be declared absolute contraband *, 
but if the enemy, fur the ])urpobe of securing sufficient for 
hia military forces, tak(*s possession of all the foodstuffs in 
the country, and puts the ^hole population on rations, food- 
stuffs acquire the character essential to articles of absolute 
contraband, and can tliereforc hv <lcclaie(l to be such. Or, 
to give another example, i‘otton was not in former wars c«»n- 
sidered to be absolute contraband, because its use for mili- 
tary purposes was of minor imj>ortance ; but nowadays the 
importance of cotton for the inauufaeiure of high explosive.s 
has become so ajiparenl, that during the First World War 
the Alliens had. in r-Uo. to (h claro it absolute contraband. 
But, as has been said, the distinction between absolute and 
conditional contraband threatens to disapjiear.^ 

Articles 22 and 23 of the Declaration of London distin- 
guished two classes of absolute eontrab’^nd. Article 22 
enumerated eleven groups of articles which might aheays, 
without special declaration and notice, be treated as absolute 

' For (Jorraan caBcn during the First World War on the distinction bet^-een 
abftolute and oomiitioual contraband see VerwjU §5 416-432. 
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contraband. Aiticle 23 comprised articles exclusively used 
for war which were not enumerated amongst the eleven 
groups of the first class, but might also be treated as absolute 
contraband after special declaration and notification. Such a 
declaration might be published during time of peace, and 
notification thereof had then to be addressed to all other 
Powers ; but if the declaration was published after the out- 
break of hostilities, a notification had only to be addressed 
to the neutral Powers. Should a Power— see Article 26 — 
waive the right to treat as absolute contraband any article 
comprised in the first class, notification thereof had to be 
made to the other Powers. 

The list of articles in the first class embodied a compro- 
mise, for it included several articles- -such as saddled, 
draught, and pack animals suitable for use in war — which 
Great Britain and other Powers formerly only considered as 
conditional contraband. 

However, the Declaration of London remained uniatified , 
and although at the outbreak of the First World War Groat 
Britain and her allies adopted most of its rules, ^ they rejected 
the list of absolute contraband which it contained. During 
the war they so increased the number of articles jgf absolute 
contraband by successive orders that the final British list, 
dated July 2, 1917, covered two pages of the London Gazette * 
The list of articles of absolute contraband announced at the 
beginning of the w^ar in 1939 was less detailed but in sub- 
stance equally comprehensive.® 

^ above, § 2D2. twin on land, in the wiilcr or au, and 

* July 3, 1917 mat hincw UHtd in their manufacture or 

* A Hojal Pr<KlaDii«ition, issued in repair, romponent parts thereof, 

the London Gaz^Ut on September 4, metrurnonts, articles necessary oi 
1939, s{»ecKied the following gooti^ as convenient for thoir UhC ; materials or 
articles of absolute contraband • ingredients list'd in their raaoufacture ; 

(a) All kinds of arms, ammunition, artwlcH netessarj or convi'nient for 
explosives, chemicals suitable for use the prcKlintion or use ol all such 
in chemical warfare, and machine's for inatenals or ingredients 

their manufa<ture or repair, com- (r) All means of communication, 
ponent parts thereof ; artic hn net es tools, implement^i, instruuw iits, etiuip 
sary or convenient for their use, ment, maps, pictures, patiers, and 
matenals or ingredients used in their other art wlcs. machines, or documents 
manufacture; articles necessary or ncressarv or convenient fot* carrying 
convenient for the prwlustion or use on hostile operations ; articles neces- 
ol such matenals or ingredients. sary or convenient for their manu- 

(b) h'uei of all kinds ; all con- fa< lure or use. 

tnvanoes for, or means of transports- (d) Com. bullion, currency, evidence 
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§ 394. There are many articles which are not by their Article* 
character destined to be made use of in war, but which are 
nevertheless of great value to belligerents for the continuance traband. 
of war. Such articles are. conditionally contraband, wliich 
means that they are contraband when it is clearly apparent,^ 
having regard to the destination of the vessel carrying them, 
or to their consignee, that they are intended to be used for 
military or naval jiurposes. But neither jnaotice nor wTiters 
agree upon the matter, and it is in particular controversial * 
whether foodstuffs, horses and other beasts of bui'den, coal 
and other fuel, mone} and the like, ami cotton, may condi- 
tionally be deelarc'd euntraband. In any ca.se, in modern 
war the distinction lias tended, to a huge e.vtent, to become 
theoretical. 

(1) It is generall\ agieed that jooihtnffs .should not under 
orduiary cireumstanee.s be declared contraband. There 
are oven so\eral writers® who emphatically deny that they 
could e\er bo conditional contraband. But the majority 
have alway.s admitted that foodstiiifs de,stined for the 
n.se of th(‘ enemy army or navy might be declared contra- 
band. This has been the jiractice of Great Britain,* the 
United States of America, and Japan. But m I8b5, during 
her ho8tilitic.s against China, France declared rice to be 
absolute contraband, on the ground of the imjwrtance of 
this article to the Chinese pojmlation. Again, Russia in 1904, 
during the Russo-Japanese War, declared nee and pi 'Vi- 
sions to be absolute contraband ; on the protest of Great 
Britain and the United States of America, howeier, .slie 
altered her decision, and treated these articles as conditional 

of <k'ht ; also mottMials, dioh, * bee PprtK. § 45, and Hall, §§ 242* 

platan, or other artides 21t>, who ga\c a Mimiiidiv jiow of the 

noecaHary oi eoiivcunnt for thin lontro^ein. 

manufaoturc*. ^ for iiistAnco, Hluntschli, 

Tha Gtiman Vn/e lUgolations of § For an interesting discussion 
AngiiHt28. Lhlaii, IW.Vh of the question of as tontra- 

I. p. 1585) nuludcd a li^t of artu*'*- band bce the pi oiwUugb of the Mixed 
of absolute tonlniband ^hn h, on the (’omiuission under Article Vlf. of the 
’ whole, follo^^t‘tI that the Ihclanitioii 'lnat\ of 1704 between (iieat Britain 
of lAUidon. On Sepleiuber 12 {\h\d , ouiA the ITnited atos . Moore, /titer- 
p. 1752) (jorranny pubhslud a new mtumal Adjudicaixom, Modern Sei , 
list which fttts, in .substaiue, identir ul i\ (1931). in particular the Opinions 
with that pn>ci uhichI b\ tiicftt Hnttiin in /'Ac Afp/Mwi*, pp 3^2-443. 
on September 4 * * Mafganiha (1799) 1 

' See below. § 395. C. Rob, 189. 
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contraband oiily.^ Article 24 of the Declaration of London 
declared foodstuffs to be conditional contraband, and they 
appeared as conditional contraband m the British ^ and 
German * contraband lists during.tho First World War. 

(2) The importance of horses and other beasts of burden for 
cavahy, artillery, and military transport explains their fre- 
quently being declared as contraband by bolligeronts.'* 

(3) Since men-of-war are nowadays propelled by steam 
power, the importance of coal, and other fuel, for waging 
war at sea, is obvious. For this reason Great Britain has, 
ever since 1864, maintained that coal, if destined for belli- 
gerent men-of-war or belligerent naval ports, is contraband. 
But in 1869 France and Italy did not take up the same 
standpoint. Russia, although in 1885 she declared that she 
would never consent to coal being regarded as contraband, 
ill 1904 declared coal, naphtha, alcohol, and every othei 
kind of fuel, to 1 m' absolute contiaband. She adhered to 
this standpoint, although she was induced to recognise the 
distinction between absolute and conditional contraband. 
Article 24 of the Declaration of London declared fuel, and 
therefore coal, to bo conditional contraband, and during 
the First World War Great But am so treatc'd all fuel, 
except mineral oils, which wre declared absolute contraband 
in view of their abs^olute iiecosbity for use in motors, aero- 
planes, and submarines. Germany declared coal, coke, and 
mineral oils to be absolute contraband, and other fuel to be 
conditional contraband. 

^ iSee tho taaes of the Auibia and Naval War Code of 1900. Uusaia, 
the Cal^has (Hurst, i. pp. 52, 143). which during the Kusso Japanese 
111 which the KuHsian Supreme Pn/c \Sar altered the Atandpomt at first 
Court recognised the distinction taken up by her, and rocogniHcd the 
between 4 b 8 olut© and conditional ilistmction bt'twetn absolute and eon* 
contrabanef. ditional contraband, nevcrtlulcHs ad 

^ I^fnd^n GazelUf July 3, 1917. hcred to her de< larat ion of horses and 
The British list referred to in these Inaats of burden ah absfibtte contra- 
sections 19 the final list issued on band. The Declaration of J^ndon, b> 
July 2, 1917. Article 22, also declared them to be 

* London August 7, 1917. absolute contraband, an4 they so 

The German list referred to in these figured in the British and G^man i on- 
sections IS that promulgated b> ordin* traband lists dunng the First World 
ance on June 25, 1917. There had War. They were clearly covered by the 
been many earlier lists. expression * all means of t^nspoita- 

* They were frequently declared tion * in the list of absolute oontraband 
absolute contraband, as, for instance, published in Great Britain In Beptem* 
by Article 3fi of the United States ber 1939. 
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(4) As regards money^ unwroiight precious metals which 
may be coined into money, bonds, and the like, the mere 
fact that a neutral is prohibited by his duty of impartiality 
from granting a loan to a belligerent ought to bring convic- 
tion that these articles are certainly contraband if destined 
for the enemy State or its forces. However, these articles 
are seldom brought by neutral vessels to belligerent i>orts, 
since under the modern conditions of trade belligerents can 
be supplied in other ways with the necessary funds. Be that 
as it may, in 191G, during the First World War, the Allies, 
who at the beginning of the war had declared gold, silver, 
and paper money to be conditional contraband, proclaimed 
that they would thenceforth treat gold, silver, paper rumey, 
all negotiable instnimcnls, and the like, as absolute contra- 
band, These articl(‘s figured as absolute contraband in the 
Clerrnan lis^ 

(5) As regards raw cotton, it is asserted ^ that in 1861, 
during the ('i\il War. the United States declared it absolute 
contraband under quite peculiar circumstances, since it took 
the place of money sent abroad for the purpose of paying 
for vessels, arms, and ammunition. But this assertion is 
erroneous. 2 Be that as it may, raw cotton could not, prior to 
the First World War, j)ro])erly be eonsiderod absolute contra- 
band. For this reason GIreat Britain protested when Russia 
in 1904, during the Kusso- Japanese War, declared taw 
cotton to be absolute contraband ; but although Russia at 
first seemed inclined to give way ^ to this protest, she finally 
adhoiTd to her original attitude. Article 28 of the Declara- 
tion of London put raw cotton on the free list, and during 
the First World War the Allies at first did not declare it 
contraband. But in time its importance for the manufacture 
of high explosives became so apparent that they declared to 
be absolute contraland : * raw cotton, linters, cotton waste, 
cotton yarns, cotton ])iece*goods, and other cotton products 

^ Sfo Hall. § 246; Ta\lor. § 662; » the dt <iou of the Supreme 

Wharton, iii, § 373. Court in the ca«e of the Cakhas 

(May 7. 1005. see Hurst, i. p. 143) ; 

® Seo Moore, vii. § 1254, and whereas m the case of the St. Kilda 
Holland, Letters to * The Times ’ upon (Dec. 11, 1008, see Hurst, i. p. 202) 
War and NeiUrahiif (3nl ed., 1021), this same Court decided that raw 
pp. 15D155. ' cotton waa absolute contraband. 
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capable of being used in the manufacture of explosives.’ ^ 
Cotton also figured as absolute contraband in the German list. 

By the Declaration of London two classes of conditional 
contraband were distinguished : * 

Article 24 enumerated fourteen groups of articles which 
might always, without special declaration and notice, bo 
treated as conditional contraband. Article 26 consisted of 
articles which were not enumerated, either amongst the 
eleven groups of absolute contraband contained in Article 22, 
or amongst the fourteen groups of conditional contraband 
contained in Article 24, hut were nevertheless susceptible of 
use in war as well as for purposes of peace ; these might also 
l>e treated as conditional contraband, but only after special 
declaration and notification. With regard to this declaration 
and notification, the same procedure was to be follow^ed as 
in the case of absolute contraband.® 

But the li.st containeil in the Declaration of London 
was not adopted by Great Britain during the First World 
War. ^Vhile at first only slight aIteration.s were made in it, 
it was varied by successive orders, and the final list contained 
in the proclamation of July 2, 1917, comprised some thirty- 
four kinds of articles classed as conditional contmband,® At 
the beginning of the Second Woild W'ar conditional contra- 
band was declared generally to eompri^'e all kinds of food- 
stufiPs, feed, forage, and clothing, and articles and inati'rials 
used in their production.^ 

^ See Gamer, ii § 408. Home other SUt(« protostod ngaiimt 

* Sco above, ^ 393 the inclusion of foodstuffs in the 

* London Oazdte, Jul> 3, 1917. contraband list. 'Ihe tinal Act of 

Among them were Bladders, boots Ottober 3, 1939, of the meeting of 
and shoes suitable for use in war. Foreign Minist^^rs of the American 
casks, clothing suitable for use m Kcpul>hes at Panama (see above, p 
war, doeJts, tield-glasses, foodstuffs, b’lb) registered opposition to the 
forage, fuel (other than mineral oils, placing on lists of rontrabitnd of food- 
which were absolute contraband), stuffs and elothing intended for 
glue, harness, horse bhof-s, nautical civdian populations and destines! 
instruments, certain oils and fats directly or indirectly for ^e use of a 
together with oleaginous seeds, nuts belligerent Govoniment oi its armed 
and kernels, railvay, ielegiaph, and forces: Intemat%fnnl Oonct/ioftow, 
telephone materials, vehicles available January 1940, No 350, 23 ; AJ^ 

for U8einwar(othcr than motors, which 34 (1940). Suppl , p. 14, The 

were absolute contraband), vessels of German list of articles of conditional 
all kinds (other than wafships, which contralmnd pubhsiie<l on Septeml>er 
were alisolute cent ral>and). 12, 1939, w»» a literal reproduction 

* London Qazelte, September 4, of the British list: HttckageiHzblaU, 

1930* AxK«>)tina, Soviet Russia, and 1039, i. p. 1752* 
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§ 396. Whatever may be the nature of articles, they are Hostile 
never contraband unless they are destined i for the use of a 
belligerent in war. Arms and ammunition destined for a essential 
neutral are as little contraband as other goods with the 
same destination. Hostile destination, which is essential 
oven for articles wliich are obviously used in war, is all the 
more important for such articles of^ ambiguous use as are 
only conditionally contraband. Thus, for instance, provi- 
sions and coal are perfectly innocent and not at all contra- 
band if they arc destined for use by a neutral.^ 

The iJeolaratiou of i.oiidon, in Articl(^b 30 to 36, con- 
tained very detailed rules ^ with regard to hostile destina- 

1 Goods ftre destined for the use Imj. 218; 

of a bclligererU m war, lUft only when thr S.S JA/x/, ihd, f'a'st 

they arc shippefl to an enoniy (oii No. I7<t. In llKJt) the Hambiiig Prize 
mgnoo, but also when they arc (Nmrt held m J/ih > 7/1 that a cargo 
shipped, afti'c the <‘VilbTcak of aar, of Kstonian %vood pulp, which it held 
by a neutral consignor to a neutral to bt alisolute (ontrabond, had, m 
convignee witl* the intention that fatf, ‘ enenu dt^tination’ for the 
they should ultimately be«omc the na^on tbit although the vessel w’as 
property of the enemy. The fact di'itined to the Lhuted States, who 
that at the time of rajiture the hg.il wji^ neutral at tluit lime, the master 
pfopeiiy in the goods had not passed (on^idtucii htoj ^ ing at a Scottish port 
from the consignor docs not matter, forc'd: llHikworih. \ol. 7, p. 49, 
becaiiflo in su' h caK* capture w * However, the destination of the 

regarded as delivery and tlm goods articles muat not be confused with the 
are tm^ted in a !^n/e ('ourt as enemy destination ol the vessel w'hich earriea 
projierty. See Th( ,19181 them. For, on the one hand, certain 

A.O. 46i ; 3 IF and (' P C^. tUb ami dib arii< les with a hostile destination are 
tinguiah Tht KronprMKf^sni Fteforn/ consideied contraband iiltho’'gh the 
[1919] A.G, 2bl ; 3 P and t’.P.t’. carr^ mg vessel iMdediued fora 
247. See abo Thp lUjn (1917) P. jiurt, and, on the other hand. e» lain 
145; 2 IF and t’P.G 507; (1019] articles, althougii they are without a 
A.C. 546; .3 B. and C.P.(\ 302; hostile destination, are ronsidered 
Tht Uellig Ohr fH»191 A.(’. o2b , contraband bceause the carrying 
3 IF and O.P.f' 258; Thf y^>'>T(iam vessel i'* to touch at an intermediate 
(1918) 3 B. and ('!*.(’ 317; Thf enemy port and is. therefore, destined 
Kronprins Gu^iaf [1919] P, 182; for such port, although her ultimate 
3 B. and C.V.(\ 4.V2 ; Thf OruMj- deatmat ion is a neutral i>ort. 

Nn^mu [lOHP P 310 ; 3 IF and » (1) The destination artieh’« of 

C.P.C. 938, The Vrmi [1920] A.F. oA^o/j/^e contraband was, according to 
899; 3 B* and C\P T. 595 ; The Ai tide 30, to be ronsidered hostile if 
Xornf [1021] 1 A.C. 705; 3 B. and it were shown that they were being 
C.P.C. 977. In determining what is sent either to enemy territory, or to 
the ultimate destination of a .ship, territory oceupierl by the enemy, or 
the important fa etf'r is * the intention to the armed forces of the enemy, 
of the person who is in a position to and, accordiiij^ o Article 31 , hostile 
control the destination ’ - The Lmisi- destination of absolute contraband 
ma, supra ; The Tim Ambt [1920] was to be considered as completely 
P. 413; 3 B and (MFC. 730 And proved, (i) when the goods were con- 
see also* f/fenrot/ (cargo e.\) (Xo. 2) signed to an enemy port or to the 
0943 ) LIaP.P. (2 Vols.) 153 ; (1945). armed forces of the enemy, or (h) 
ibid., 191 ; The Sdafuiia, Anmml when the vessel was to call at enemy 
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tion, distinguishing clearly between the chai‘acteristi(‘s of 
hostile destination in the case of absolute contraband and of 


ports oiily» or wtis to touch at an 
enemy port, or meet the armed forces 
of the enemy, before reaching the 
neutral port to which the cargo con- 
cerned was consigned. 

(2) The destination of articles of 
condthoncH contraband, on the other 
hand, was, according to Article 33, 
considered to bo hostile if they Tiere 
intended for the use of the arme<l 
forces, or of a government depart- 
ment, of the enemy State, unless in 
this latter case the circumstances 
showed that the articles could not 
in fact be used for warlike purposes 
(See Tht Consiantvws (1916) 2 B. 
and C.P C. 140, where the Egyptian 
Prize Court held that the owner of 
certain conditional contraband (un- 
signed to SmjTna had established 
that it was for private (onsumption 
In The Sr^e [1921] 1 A C 765 ; 3 B 
and C.P C 077, a case of conditional 
contraband (oranges) shipped to a 
neutral port, the Pnw Council re 
fused to hold th'it ‘ the mere fact 
that goods will be offered for sale by 
auction at the port of arrival is itself 
conclusive of the innocency of their 
destination *) Gold and silver m com 
or bullion and {xiper money were, 
howeTer, in everv^ case to be regarded 
as having a hostile destiiiation if in- 
tended for a govemmentr department 
of the enrmy State According to 
Article 34, hostile destination of 
conditional contraband was to be 
presumed, unless the contrary was 
proved, when the articles were con- 
signed* (i) to enemy authorities, or 
to an enemy contractor ostabhshod 
m the enemy country who as a 
matter of common knowledge sup- 
plied articfcs of this kind to the 
enemy, or (ii) to a fortified plaee of 
the enemy or to another place serving 
os a base— whether of operations or 
supply — for the armed forces of the 
enemy (Dunng the First World War 
— see the Briti^ih Note of February 19, 
1915, to the United States \n A J ^ 
9 (1915), Suppl., p 176“ -Germany 
claimed to treat practically every 
town or port on the English East 
Coast as a fortified place and base 
of operations. Moreover, one of 
htae cruisers sank the neutral Imtch 


vessel Mana m Septimbcr 1914, 
while (arrving giain (conditional 
contiaband) from f'aliforma to 
Dublin and Belfast, on the ground 
that Dublin and Belfast served as 
bases for the nmicd f(»rce8 of (»reat 
Britain. ISec Garner, ii §§ 480, 508, 
and text of the decision in 55.1 , 9 
(1916), p 40S. and mAJ, 10 (1916), 
p 927. Again — see the German Note 
to the United States of April 5, 1915, 
in AJ, 9 (1916), Special Suppl, 
p 181 - Germany justified the sinking 
of the American vessel Willtam P Frye 
cairving a cargo of wheat to Queens 
town, Falmouth, or Plymouth on the 
ground that these ports were * strongly 
fortihetl rnglish coast places, which, 
inoreov er serv e as bases for the Bi itish 
naval forces* H>fU, n § 758. See 
aKo 7' he Ztearend, (irotxu^ Annuaire^ 
1919 1920, p 79 ; and, for other 
case'i, §461 ) On the other 

hand, if the articles were not so con 
signed, and if the contrary was not 
proved, their destination was pie 
Slimed to he non hostile In the tase 
of a merebantman which could her 
self be conditional (ontraband (see 
below, if 397), if bound to a foitituni 
place (d the enemv, or to another 
plac 0 serv ing as a base for the armed 
forces of the enemy, there was to be 
no presumption of a hostile dcstina 
tion, but a direct proof was to be 
necessarv that she was dfstined for the 
use of the armed forces, or of a govern 
inent department, of theeneni) State 
As to the fate of the relevant pro- 
visions of the Declaration of London 
dunntf the First World War see below, 
§ 40'lfi Eventually, by the Maritime 
Rights Order in ^*ounciI of July 7, 
1Q16, the Dedaration of London was 
abandoned, and it was provided that 
* the hostile destination required for 
the conderaimtioii of oc3$Uraband 
articles shall be presumed to exist, 
until the contrary is showfi, if the 
goods are consigned to of for an 
enemy authority, or an ageht of the 
enemy State, or to or for n person 
in territory belonging to or occupied 
by the enemy, or to or for a person 
who during the present hostilities has 
forwarded contraband goods to an 
enemy authority, or an agent of the 
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conditional contraband. These rules, with modifications 
and additions, were adopted by the Allies in the First World 
War until the abandonment of the Declaration by the 
Maritime Rights Order in Council of July 7, 1916. 

§ 396. It is obvious that such articles as are not susceptible Free 
of use in war may never be declared contraband, whether 
their destination be hostile or not. 

The Declaration of London, by Article 27, expressly 
recognised this, and in ArlieJo 28— in a so-called /rec list — 
enumerated seventc^eii groups of articles which might 
never be deedared contraband in spite of their hostile destina- 
tion. This free list was, however, not adopted by the Allies 
during the First \V(»rld War; several articles enumerated 
therein were declan'd contraband, and thereby the fo'o list 
obviously lost all value. In the future, as in the past, it will 
remain for the bclligercnits to consider whether or no they 
will treat an uri^ick as free, provided that they do not violate 
the general principle ^ that only .such articles may be 
declared contraband as enable tlie enemy to carry on the 
war with greater vigour. 

§ 396a. However, there are two groups of articles wliich Artidea 
must always be rei'ognihcd as fn^c : fc^thr* 

In the first place, those articles which serve exclusively to use of the 
aid the sick and wounded may ne\er be treated as contra- 
band even if their destination Is hostile. They may. how- to aid the 
ever, in case of urgent military necessity, and subject t(' the 


enemy State, or to or for a person 
in tmitory belonging if or onupKxl 
by the enemy, or if the gooc]*! arc 
confiign<fi “ to order/' or if the nhips 
papere do not ahow who h the real 
consignee of the goods ’ In tins coii- 
nection Knghflh enurts during the 
Second World War took judicm] notu o 
of the totalitarian iharaitcr o( the 
German regime Sco SS J/onfe 
Conks fUlH] A.C 0; Thf Okhioy 
(No. 2) [104 IIP. 11 
The French InMrurtiona of 1034 
. ley down that hostile destination of 
absolute contrahami li proved if the 
goods are ronaigmsJ to an enemy agent 
in a neutral ^rt or are conaignwl to 
order or witnout the name of the 
consignee to a neutral port which 
ekoe the beginning of hosiihties has 


h ibilviall\ fior\ ed as a port of transit for 
the enemy i Articles 44(3) and 43(2)). 

With legani to conditional contra- 
band the same Instructions i^stablish a 
rebuttable presumption of government 
destination ' if the enemy Goveni- 
meut has taken measures^of general 
requisition or of supervision of dis- 
tribution ’ of goods of the same 
character provided that the goods are 
consigned to an enemy port, to a 
neutral port if the vessel is to touch 
an enemy port or come into contact 
Mith enemy forces before arriving at 
a neutral port, r to a neutral port 
vihich IS habitually used as a transit 
jiort for the enemy and if the goods 
are consigntMl to order or have no 
consignee (Article 47 (2)). 

' Sec above, § 391. 
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payment of compnsation, bo requisitioned, if they are des- 
tined to territory belonging to, or occupied by, the enemy, 
or to his armed forces. The Declaration of London laid 
down this rule, and it was adoptod during the First World 
War. 

Secondly, articles intended for the use of the vessel in 
which they are found, or for the use of her crew and pas- 
sengers during the voyage, can never be contraband. Hostile 
destination being essential before any kinds of articles may 
be coasidered contraband, those articles which arc carried by 
a vessel manifestly for her own use, or for the use of her crew 
and passengers, must be free.^ Merchantmen frequently 
carry a gun and a certain amount of ammunition for the 
purpose of signalling, and, if they navigate in parts of the 
sea where there is danger of piracy, thej frequently carry a 
certain amount of arms and ammunition for defence against 
an attack by pirates. It will not be difficult either for the 
searching belligerent man-of-war or for the Prize Court to 
ascertain whether or no such arms and ammunition are 
carried botut fide.} 

§ 397. A neutral vessel, whether carrying contraband or 
not, can herself be contraband. Such is the ca-^-e when she 
has been built or fitted out for use in war and is on her way 
to the enemy. Although it is the duty of neutrals ® to 
employ the means^ at their disposal to prevent the fitting 
out, the arming, or the departure of any v essel within their 
jurisdiction which they have reason to believe is intended 
to cruise or to engage in hostile operations against a belli- 
gerent, their duty of impartiality does not compel them to 
prevent their subjects from suppljing a belligerent with 
vessels fit for use in war except where they have been built 
or fitted out by his order. Subjects of neutrals may there- 
fore — imless prevented from so doing by Municipal Law, as, 
for instance, are persons within the British Empire by 
§§ 8 and 9 of the Foreign Enlistment Act, 1870 — by way of 
trade supply a belligerent with vessels of any kind, jkovided 

* Article 20 of the unratified * See above, § ISla, on TJfefciiwvely 
Declaration of JLondon comprised thu Armed Merchantmen, 
rule likewiae. * Sec Article 8 of CkmventioD XIII., 

and above, §§ 334, 360. 
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that they have not been built or fitted out by his order. 
According to tlie practice which prevailed prior to the First 
World War, such vessels, being equivalent to arms, used to 
be considered as absolul(‘ eontraliaiul ^ ; and they need not 
necessarily liave boon fit for use as men -of -war ; it sufficed 
that they were fit to b(‘ used for the transport of troops and 
the like. 

According to Articl(\s 22, 24, and 34 of the Declaration 
of London, a distinction was to be made between warships 
and Ollier vessels. Warshi])‘N, including their boats, and 
distinctive component parts which by their nature could 
only be used on a ve.>sol of war, might be treated as absolute 
contraband without ru.tice. Vessels, craft, ami boats of all 
kinds, and further, floating docks, parts of docks ani their 
component parts, might only be treated as cu)uIiiional contra- 
band, but might be so treated without notice. 

During the First W^irld War the Allies adopted these 
rules of tlie Declaration of Ijondon.^ 


II 

CARRIAGE OF CONTRABAND 
See the literature quoted above at the commencement of § 391. 

§ 398. The guarantwil freedom of ooinincrce makipj,' the Carriage 
sale of article.^ of all kiiuh to belligerents by subject'^ of^|“^ 
neutrals legitimate, articles of conditional us well as abso- Penal by 
bite contraband may l>e snp[)lied by sale to either belligerent 
by these individuals. Moreover, the carriage of such articles B®"'- 
by neutral merchantmen on the o^ien sea is as legitimate as **‘'^'**''' 
their sale, in the sense tliat the neutral States are tinder no 
duty to proliibit them.® But belligerents have, by the Law 

‘ Th Kkhmond (1804) 5 C. Uoh p. %1. But sw, in favour of the view 
323. See alwo Twiss, ii. §liS. and that the earner of oontraband violates 
Holland. Vrizt Law. § 80. an injunction of International Law, 

* See above, §§ 393, 391. Th* Law of Conhahand (1915), 

* lVoft*ssi)r 0|qH‘nlu'im (sec 4tli (hI ) pp. 89-95 ; ann llydo, ii, § 814, and in 
was emphatically of tho view that homdings of the American Academy 
carnage of contraband was not o/ /MtVira/ Science, 16 (1935), pp. 4, 5, 
contrary to Inlernatinnal Iaw. Sec quoting in support of the same view, 

The Prine </fr iHeiManden (1921) Moore, in Proceedinge of American 
1 A.C. at p. 760 ; 3 B. and C.P.C. at Phihsophicdl Society, 61, No. 203. In 
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of Nations, the right to prohibit and punish the carriage of 
contraband by neutral merohantmen, and the carrier of 
contraband violates, for this reason, an injunction of the 
belligerent concerned. In contradistinction to former prac- 
tice, which interdicted all trade between neutrals and the 
enemy, the principle of freedom of commerce between sub- 
jects of neutrals and ejther belligerent ha.s gradually become 
universally recognised ; but this recognition included from 
the beginning the right of either belligerent to punish car- 
riage of contraband on the sea . And the reason obviously is 
the necessity for belligerents, in the interest of self-preserva- 
tion, to prevent the import of such articles as may strengthen 
the enemy, and to confiscate the contraband cargo, and, 
in certain cases, the vessel also, as a deterrent to other 
vessels. 

The present condition of the matter of carriage of contra- 
band is therefore a compromise. In the intero.st of the 
generally recognised principle of freedom of commerce 
between belligerents and .subjects of neutrals. International 
Law does not requme neutrals to prevent their subjects from 
carrying contraband ‘ ; on the other hand, International 
Law empowers either Ix'lligercnt to prohibit and punish 
carriage of contraband, just as it empowers eHher belli- 
gerent to prohibit and punish breach of blockade.* 

Direct § 399. The simplest case of carriage of contraband occurs 
^fontre- * vessel is engaged in carrying to an enemy port such 
b*nd. goods as are contraband and have a ho-Jtilc destination.® In 
such cases, it makes no difference whether the fact that the 


their DHHfnting Opinion in the case 
of the WvfibUjdon Judgen Anzilotti and 
Huber (ies^nbed coramorre in and 
trariHport of lontraband as * regard<<l 
under the law of nations os unU^^ful 
because it assume*; the guise of peato- 
ful commerce for warlike purpose * ; 
Senes A, No. 1, p. 42. Article 1 of 
the Habana Convention of 1928 on 
Maritime Neutralitv (see above, § 88) 
refers to vessels conveying cargo 
* prohibited by international kw.’ 

^ See Ex parte ChavoMe, in re 
Orazebrook (1885) 34 LJ,X.S., Bank. 
17. The same appbes to blockade* 
ninuing and rendering unneutral 


HciMce; see The Helen (1865) L tl 
1 A. and E, 1 »Seo Garner, Pnzt 
Law, Noe, 391 41H, for a di tailed 
treatment of the question of hostile 
destination, and (’olomlKw, §J 1 7 1 1 S8. 

* Sec above, § 383. 

* The destination of cargo 
being hostile, it does nw matter 
that the cargo is intended >to be ro- 
8hip|)efl to a neutral country after 
having undergono a certain course of 
treatment The hostile destination 
makes it contraband : the Axel 
J ohmon ; The Dratini ng Sopha [1921] 
1 A.C. 473 ; 3 B. and C.P.l\ 871. 
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vessel is destined for an enemy port becomes apparent 
because her pai)ers show that she is bound to such a port, 
or because she is found at sea sailing on a course for an 
enemy port, although her' papers show her to bo bound to 
a neutral port. Fuilher, it makes no difference, at any rate 
according to tlie hitherto prevailing practice of Great Britain 
and the United States of America, that she is ultimately 
bound for a neutral port, and that the articles concerned are, 
acconling to her paj)er8, destined for a neutral port, if only 
she is to call at an intermediate enemy 2 >ort, or if she is to 
meet enemy naval forces at sea in the course of her voyage 
to the neutral port of destination ^ ; for otherwise the door 
would be open to deceit, and it would always be pretended 
that goods which a vessel was really carrying to the inter- 
mediate enemy places were intended for the neutral port of 
ultimate destination. For the same reason, a vessel carrying 
such articles as an* contraband when they have a hostile 
destination is con.‘'Hlt led to be earrjing contraband if her 
jiajiers show that lu'r destination is dependent upon con- 
tingencies under which she may haic to call at an enemy 
port, unless she jirovcs that she has abandoned the intention 
of calling there in anj e\ent.^ 

^ Scp Holland, Pj ize 1 au , f nO iiie( t nr mud fortes of the enein v before 

rt u hing the nojtral port to \\hioh the 

® 77*e /?rti »f/i ( IS(K)) 3 (' Kuh In7 , goodb ui qiic?<<tion le coiisipm d. 
and Thi^ Trendt SoKfjt (|S(K») tittd in As regards ro^^diiicmal cuxitral ^nd, 
77ie (IftUti) h C lioh. MU) {u ) a wae. according to Aukh 3t), 

The iVdaratBn of London dis to he considered as tarr;^iiig roi tra- 
lingtushed iK't^ecu tarnage of ahsol b.iiul if her papers showed her to be 
iite and of < onditional contraband destined for an enemy per, or if, 

Ah regaid** ah^olute etuitrnltand, a being tkarl\ found out of her (uurse 
vessel Has, acconiing to Article 32, to a neutral port indicated bj her 
considered to be carrying rfmtrahand papers, she was unable to give 
whether the fact that she was dis adequate rcasuna to justify such 
tined for an encm\ port iiccainc dc\iation • 

evident bwause h<r papers showed Articles 32 and 35 both stipuUted 
that she was hound for Hticb a port, that ship’s pajK^rs were to be con- 
or liecause t>ho was found at sea naiI- eliisno pioof as to the destination of 
ing for an enemv port, although her the icsscl and of the caigo, unless 
paper® showed her to ho bound fur the vc'^scl was clearly found out 
a neutral port. Moreover, ai cording of the course iiiduated by them; 
to Article 31, it was to make no but the Kepor* T the Drafting Coin- 
difference that the vessel was bound inirtre emphasjbfd that this rule 
for a neutral port and that the must not be mu^rpreted too literally, 
articles concerned were, acconiing since otherwise fraud would be made 
to her papers, <lesTinod for a neutral easy. Ship's papers are conclusive 
pprt, if only sJie was to touch at an proof — so ran the Report — uttfras 
snterniediate enemy p<Trt, or was to fnd,^ show their evidence to bt falte* 
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CiTemtotts § 400. A more usual case of carriage of contraband occurs 
when a neutral vessel carrying such articles as are contra- 
tra^nd band if they have a hostile destination is, according to her 
of Co™* papers, ostensibly bound for a nehtral port, but is intended, 
touons after having called there, and perhaps delivered her cargo 
^ ' there, to carry it on (re-shipping it if need be) from there to 
an enemy port. If we analyse that vessel’s voyage into two 
parts, the first from her port of starting to the neutral port, 
and tlie second from the neutral port to the enemy port, 
there is, of course, no doubt that she is carrying contraband 
whilst engaged in carrying the article.s concerned on the 
second part of her voyage, namely, from the neutral to the 
enemy port. But, during the American Civil War,^ the 
question arose whether she may already be considered to be 
carrying contraband during the first pari , namely, from the 
port of starting to the neutral port from which she is after- 
wards to carry the cargo to an enemy port ; since she is 
really intended to carry the cargo from the port of starting 
to an enemy port, although not directly, but by a round- 
about way. The American Prize Courts an.<swered the ques- 
tion in the affirmative by applying to the carriage of contra- 
band the principle of dolus non purgatur circuHu and the so- 
called ‘ doctrine of continuous voyage,’ which mean.s that in 
effect the whole voyage must be treated as one continuous 


From the outbreak of the First 
Workl War until July lUlb, the Allies 
adopted Articles 32 and 33 aa reganln 
direct carriage of contraband, though 
they moditied Article 35 in other im- 
portant respects (see below, § 403a). 
By the Maritime Rights Order m 
Council of July 7, 1916, they aban- 
doned th<r nilou of the Declaration 
altogether. Sco also Holland, Prize 
iMWt § 70. 

^ Hyde, ii. § 808, : * At the 

beginning of the ninet^nth century 
the courts of England, and possibly 
those of America, were familiar with 
the application of the doctrine of 
continuous voyage to questions re- 
lating to contraband * ; and he cites 
The fwende Brodre (1801) 4 C. Rob. 
33; The William (No. 2) (1806) 6 C. 
Bob. 385 ; and iStory J. in The Com- 
mereen (1816) 1 AMieat. 382; Scott, 


('aseSf p. 973. The evidence in support 
of Hyde’s statement to be extracted 
from thcbc cases seems to be slender. 
The first contains an obiter remark by 
Lord Stowell to the effect that a 
claimant uould not bo permitted to 
aver that a cargo of cfinditional con- 
traband was going to an innocent 
destination and was intended to be 
sent oil thence to a hostile one ; the 
.second is an instance of t)io ap]>lica- 
tion of the doctrine to the ' rule 
of 1756 ’ ; while the Ibifd is com- 
mented upon in Opponhei^i’s note to 
§ 401, bolow% See also Ro3n, § 1227 ; 
Strupp, GrundzUget p. 211 } and Pohl 
in i. p. 203. The 

doctrine of continuous voyage was 
applifd by Lord Stowefl m 1801 
to the offence of trading with the 
enemy ’ (see The Jongt Pmer (1801) 
4 C. Rob. 79). 
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and indivisible voyage.^ This attitude of the American Prize 
Courts has called forth protests from many writers,^ British 
as well as foreign ; but Great Britain did not protest, and 


* The 80 called doctrine (d con- 
tinuous voya^ dates from tlie timo 
of the Anglo-French wars at the end 
of the eighteenth century, and is 
generally regarded as conneded with 
the application of the so-called ' i ule 
of 1706’ (see above, §2>^0)-a mcw 
which may have to )>e revised in 
the light of recent evidence (see m 
particular the article of Llewelyn 
Davies cited in this note). Neutral 
vessels engagexi in Lhmk h and 
Spanish colonial trade*, whuh had 
been thrown open to them during 
the war, sought to cva<lc seizure 
by British <TiU8ers and condem- 
nation by British I'nze Courts 
according to the ‘ rule ot 1756/ by 
taking their cargo to a ncMitral port, 
landing it and pa^ving iiapurt duties 
there, and then reloading it and 
carrying it to the moth(*r-c()untry 
of the particular colony, 'riius in 
The H illUiui (1806) 5 (\ Kob. 3S5, 
it vviw prov'cd that this neutral vessel 
took a ('argo from the Spani‘^h poit 
of I-a Ciuira to the poit of Mai blehcad 
in Masj-achusetts -the I'nitcii States 
being neutral —landed the cargn, paid 
import duties there, liien re*shi}»pod 
the greater part of it, and, m addi- 
tion, other gonds, and sailed after 
a week for the Hj»anish port of 
Biliiao. In all such casca, tin* 
Biitish Prize Courts considered the 
voyages from the colonial port to 
the neutral port, and from there to 
the enemy port as one continuous 
voyage, and confirmed the seizure of 
the alups concerned. See Keddie, 
Heffmrehes, i. pp. 007-313 ; Additional 
Letters by Jlistoricus (1863), pp. 25-44 ; 
Reiny, Thforit de la coiUiniiit^ du 
voyage en inatihe de blitcus et de 
conirebande (1902) : Hansemann, Die 
Lehre t?on der ciw/ifit/irAen Reise im 
Rechte der Hhckade und KnegshwJtfr- 
bande (1910); Fauchille in R.G.^ iv. 

• (1897) pp. 297-323 ; Arioa and Bald- 
win in A,J., 9 (1915), pp. 583-593. 
703-801 ; Baty, Prize Laiv and ('on- 
tinuoua Voyage (1915), and in Law 
Quarterly RevietL\ 38 (1922), pp. 
359-370, and in Orotius Society, 9 
(1924). pp. 101-117; Hyde, §§808- 

VOL. 11. 


813; HriggH, The Doctrine of Con- 
timwiLH Voyage (1926); Keith’s 
Wheaton, pp. 1054-1068 ; Cantebem, 
The Doclnve of Continuous Voyage, 
particularly as applied to Contraband 
and Blockade ( 1929) ; Jessup and Deak, 
Mtiiirolify, 1 . : The Origins (1935), pp, 
152- J 56 ; Knlsrud, Maritune Neutral^ 
iiy to UbU (1936); Pares, Colonial 
Blockade and Neutral Rights, 1739- 
//6‘o (1938) ; Mootham in B. Y., 1927, 
pp 62'M), who gives a survey of the 
application of the doctrine during 
tJic Seven Years’ War and during the 
Napoleonic Wars ; and Llewelyn 
Davies, ibid., 1934, pp. 21 35, who 
traces it b.n k to the Anglo-Duteh 
wars of 1664-1667 and 1672-1674. For 
a bunimar} of the application of the 
doctrines of continuous voyage and 
continuous transport in different 
.‘Spheres of law see Pitt C’obbett, 
Liadiwj Cases, ii. pp. 013-640. The 
Amernan courts have applied the 
doctrine of continuous voyage not 
only lo carnage of coiitraband but 
also to hhu kade ; see almve, §385 
(4), where tlie cases of The Bermuda 
niul 7 he Stephen Hart are ijuotod. 
See also HucLon in Proceedings, 
9(1915), pp. 194-111. 

- Sr-e, fur inst.ance, Hall, § 247. 
Put Phillimore, iii. § 227, p 391, 
says t)f the judgments of the Supreme 
t ourt of the Cnited States ii the 
iMses of The Jitn/ivda (1865) 3 Wall. 
514. ami The }\lcthvff (1866' 6 \ValJ. 
49, that they ‘ contain very valuable 
and sound o\p^^itlons of the law, 
professedh, and for the most j>art 
really, in harmony with the earlier 
decision H of Knglish Pri^e Courts.’ 
On the other hand, Phillimore. iii. 
§ 398. j). 490, di'-agreos with the 
Ameiican lourts upon the appli- 
cation of the docliinc of continuous 
voyage to breach of blck'kade, and 
reprobates the decision in the case 
of The Springbok (1866) 5 Wall. 1. 
See also Bats . pp. 280-308, who 
regards (he application of the doctrine 
of continuous voyage in the course 
of the First World War as a departure 
from tlie fundamental principles of the 
law of prize. 
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from the attitude of the British Government in the case of 
the Bundmath and other vessels in 1900 during the South 
African War, it was possible to conclude, although only by 
inference, that she considered the practice of the American 
Prize Courts to be correct and just, and that, when a belli- 
gerent, she intended to apply the same principles.* 

Indiraot § 401. A similar case arises when neutral vessels carry to 
rf Oan?* neutral ports such articles as arc contraband if bound for a 
tnbuid hostile destination, arrangements having been made (of 
!rfO)n!”* which the vessel may or may not be aware) for the articles to 
tioQoui be sent afterwards by land or by sea * to the enemy.® Long 
before the First World War the question had arisen whether 
such vessels while on their voyage to the neutral port might 
be considered to be carrying contraband of war.* As early 
as 1856, during the Crimean War, the French Conscil- 
G4n4ral des Prises, in condemning the cargo of saltpetre of 
the Hanoverian neutral vessel Vrm Houtoina, answoied 
the question in the aflSrmative ® , but it was not until the 
American Civil War that the question was decided on 
principle. Since goods first brought from more distant 
neutral ports were shipped from the British port of Nassau, 
in the Bahamas, and from other neighbouring neutral ports, 
to the blockaded coast.s of the Southern Stated near by, 
Federal cruisers seized several vessels destined for, and 
actually on their voyage to, Nassau and other neutral ports, 
because all or parts of their cargoes were ultimately destined 


^ See ftUo Holland, Manual of 
Naial Prtze Lau\ § 71 

^ In another vesecl 

* See Lawrence, § 257, who points 
out that this development of the 
doctrine of (ontmuous voyage deals 
with goods rather than ships 

* The question is treated with 
special regard to the ease of the 
Btindesralh by Dundas White m the 
Law Quarterly Rfvifw, 17 (1601), 
pp. 12'25, and Do Hart, tbid , pp. 
193*200. See also Baiy, JnUrnalwnal 
Law in SmUh Africa (1900), pp 1-44 

* See Calvo, v. § 2767, p. 62. The 
case of the Swedish neutral Tcssel 
the Oommercen, which was decided 
in 1816 (1 Wheaton 382), and which 


18 frequently quoted with that of 
the Irow liomitva, is not a case 
of indinct carnage of contraband. 
The ('ommfrcen was on her way to 
Bilbao, in Spam, rarr;^ing a cargo of 
proviBione for the English army m 
Spam, and she was captured by a 
privateer cotomihsionctl bv the United 
States of America, which was then 
at war with England. tVhen the 
case came before Mr dusiice Story 
in 1816, he reprobated th& argument 
that the seizure was no| jimtihed 
because a vessel could no^t bo con 
siderod to be carrying epntraband 
when on her way to a neutral port, 
and he asserted that the hostile 
destination of goods was sufficient 
to justify the seizure of the vessel. 
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for the enemy. The American courts considered those 
vessels to be carrying contraband, although they were 
sailing from one neutral port to another, on clear proof that 
the goods concerned were/lestined to be transported by land 
or sea from the neutral port of landing into the enemy 
territory. The leading cases are those of the Springbok and 
the Peierlioff} for the courts found the seizure of these and 
other vessels justified on the ground of carriage of contra* 
band as well as on the ground of breach of blockade. Thus 
another application of the doctrine of continuous voyage 
came into existence, since vessels, whilst sailing between 
two neutral ports, could only be considered to be carrying 
contraband when the transportation, first from one neutral 
port to another, and afterwards from the second neutral 
port to the enemy territory, \^as regarded as one continuous 
voyage. This new application of the doctrine of continuous 
voyage is fitly term<*d ‘ the doctrine of continuous trans* 
portal ion,’ ^ 

§ 402, The aiiplication of the doctrine of continuous The cw 
voyage under tht‘ new form of eontinuous transportation 
was likewise condi'nined by many British and foreign ra/A 
writers ; luit Great Britain did not protest in tliis case either 
— on the contrary, a? was mentioned above,® she declined 
to interfere in favour of tlie British owners of the vessels 
and cargoes concerned. And that she really considtn^d the 
practice of the American courts just and sound Kiame 
clearly apparent from her attitude during the South African 
War. W^en, in 1900, the Bmdesratli, Herzog, and General 
German vessels sailing from German neutral ports to the 
Portuguese neutral port of Lorenzo Marques in Delagoa 
Bay, w(*re seized by British cruisers under the su^icion of 
carrying contraband, Germany demanded their release, 
maintaining that no carriage of contraband could be said 
to take place by vessels sailing from one neutral port to 
another. But Great Britain refused to admit this principle, 
maintaining that articles ultimately destiiied for the enemy 


* Above, § 386 (4). 

• Sop Sir Samuel Evans in The 


Kim [1916] P. at p. 276 and 1 B. 
and C.P.C. at p. 481. 

> § 385 (4). 
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were contraband, although the vessels carrying them were 
bound for a neutral port.* In adopting that attitude the 
British Government departed from the view expressed in 
the works of some of the prominent British® writers on 
International Law, in the Manual of Naval Prize Law, 
edited by Professor Holland,® in 1888 , and ‘ issued by 
authority of the Lords Commissioners of the Admiralty,’ and 
from occasional pronouncements of British courts.* But 
that departure had behind it the authority both of numerous 
British devisions in the seventeenth and eighteenth centuries® 
and of the chai^d conditions of international transport. 

§ 403 . Although the majority of Continental writers con- 
demned the doctrine of continuous transportation, several 
eminent Continental authorities supported it.® Moreover, 
the attitude of several Continental States was in favour of 
the American practice. Thus, according to §§ 4 and 6 of the 
Prussian Regulations of 1864 regarding Naval Prizes, it w'as 
the hostile destination of the goods, or the destination of the 
vessel to an enemy port, which made a vessel appear as carry- 
ing contrabandand which justified her seizure. InSweden the 


* See r*arl. Papers, Africa, No. 1 
(1900). The vessels were taken into 
Durban, and, when search had dis- 
pelled suspicion, 'were released with- 
out trial : see below, § 433. 

® See, for instance, 'Hall, § 247, 
and 'fStiss in the Law Magazine and 
RmeWf 12 (1877), pp. 130-158. See 
also the papers re-editcd by Baty 
under the title Prize Law and Con- 
tinuous Voyage { 1916). 

* In § 73 the Manual laid down the 

following rule : . If the deHtination 

of the vessel be neutral, then the desti- 
nation of ll)ie goods on board should bo 
considered neutral, notwithstaiwling it 
may appear from the papers or other- 
wise that the gof^ls ibemselvcH have 
an ulterior hostile destination to be 
attained by transhipment, overland 
conveyance, or otherwise.' In a 
letter to The Tir^s of January 2, 
1900, Professor Holland points out 
that circumstances had so altered 
since 1888 that the attitude of the 
British (lOvernment in the case of the 
Bundesrath was quite justified ; see 
Holland, Letters to ‘ The Times ’ upon 


War ami x\eutralitij (3id ed , 1921), 
pp. 167-151. 

* In The Imxm, 3 C. Rob. 167. It 

is frequently maiutame*!!— see PhiUi- 
moro, 111 . ^'227, pp. 397.40:)- that 
in 1854, in the case of Hobbs v. 
Henning, 17 C.B. (N.S.) 791, Lord 
Chief .Justice Eric rcpudiatr-d the 
ductniio of continuous transporta- 
tion; but Westlake shows that this 
is not the case. 8eo Westlake’s In- 
troduitioii in Takahashi, Interna- 
timal Jsiw during the Chino Japanese 
War (1899), pp. xx-\xiii, and in 
the Law Quaxterly Renew, 1.5 (1899), 
pp. 23-30 (now reprintefi in West- 
lake, Papers, pp. 401-474). See also 
Hart, Law Quarterly Review, 23 
(1907), p. 199, who discusses the case 
of Seymour v. London and Provinciai 
Marine Insurance Co, fl872) 41 
L.J.C.F, 193, in which the court 
recognised the doctrine of Ijontinuous 
transportation. « 

® See, e.g., the articles oi Mootham 
and Davies referred to abcuve, p. 817 
(n.). 

• For a survey of authorities see 
fourth edition, § 403, 
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same was valid.^ Thus, further, an Itiilian Prize Court during 
the war with Abyssinia in 1896 justified the seizure in the lied 
Sea of the Dutch vessel Doelwijk^^ wliich had sailed for the 
neutral h rench port of Djibouti, carrying a cargo of arms and 
ammunition destined for the Abyssinian army and to be trans- 
ported to Abyssinia after having been landed in Djibouti. 

§ 403a. Th(^ Declaration of London offered a compromise The 
which, if it had been accepted, would have settled the con- 
trovorsj^ by applying tlie doctrines of continuous voyage tinuoiw 
and continuous transportation to absolute contraband, but 
not, except in cases whore the enemy coiniliy has no sea- Practice 
board, to conditional contraband.^ thTltat 

However, the compromise offered by the Declaration 
London was not accepted by the Allies during the First 
World War, and the doctrine of continuous voyage was 
applied to the circuitoUvS and the indirect carriage of condi- 
tional * as well as of absolute contraband. Thus the British 


' Sw’ Kloeii, 1 . p. 3S0, n. 2. 

* Sl‘c MartcJH, S.HXL, 2ml faer.. 
2S, p, (U), AtKi Piena in 24 Clunct 
(1897), pp. 20s 297. Sri* also below, 
§430. 

* Article 30: 'Ahsohilt coi\traband 
is liable to I’lipturc if it is shown to be 
(lestineil to territory helon^inj.' to or 
occupied In the (Micmy, or to the 
aimed forces of the enemy. It is 
immaterial u^kUhr the camurje of the 
goods IS direct or entads trauiihtpnHi't 
or a snbscquciit tiausptot by lumr 
(italics the iH,litor’s). 

Article Ih") : ‘ Comlitumal coiilra- 

baiid is not liable to ca])tiiic except 
when found on hoard a vessel hound 
for territory belonging to or ofvupicd 
by the enemy, or for the armed forces 
of the enemy, and uhen it is not to 
bediaeharged in «n intervening neutral 
port. . . 

Article 36: ‘ Notuilhstanding the 
provisions of Article 3o, conditional 
contraband, if sliown to have the 
destination referred to in Article 33 
[that is, for the use of the armed 
forces or of a government department 
of the enemy State], is liable to 
capture in oases where the enemy 
country has no seaboard.’ 

During the Turco-Italian War, 
-Article 36 came into question. In 


January 1912 the Carthage^ a French 
raail-steaiucr pl)nng bvtwetm Mar- 
seilles and Tunis, was captured for 
carriage of contraband by an Italian 
torpedo-boat and taken to Cagliari, 
because slie had an aeroplane destined 
for Tunis on board. As the destina- 
tion of the vessel was neutral, and as, 
according to Article 24 of the De- 
claration, aeroplanes \utc condi- 
tional contraband. France p otested 
against the ''iptuie of the >cssel. 
Italy agreed to release her, t n \ the 
queMlion whet her her capture was 
justified was submitted to the IVr- 
raaiient Court of Arbitratix>n at The 
Hague, which, on May 6, 1913, gave 
its aw'ard in favour of France. See 
Martens. S.G.H., 3nl scr., S, p. 174, 
and above, vol. i, § lol (n^. See aPo 
Kapisardi-Mirabelli in If./., 2nd ser., 
I.") (1913), pp. 128-135; l\uz6 in 
U.J., 2nd ser., 10(1914), pp. 116-128 ; 
Hasdevant. La k(;on juridiqv4 des 
incidents du ^Catthagef du *Manovba.' 
ft du ‘ Tavigtinno ’ (1914). 

^ The Kim [1915] P. 215; 1 B, 
and C.P.C. i‘'5, w'here Sir Samuel 
Evans [1916] P. at p, 275 ; IP. and 
C.P.C. at p. 481, said: ‘1 have no 
hesitation in pronouncing that, in 
my view, the dootiin© of continuous 
voyage, or transportation, both in 



822 CONTRABAND f§ 403a 

Order in Council of October 29, 1914, which replaced the firat 
Declaration of London Order of August 20, 1914, provided 
that : ' Notwithstanding the provisions of Article 35 of the 
said Declaration, conditional contraband shall bo liable to 
capture on board a vessel bound /or a neutral port, if the goods 
are consigned “ to order,” or if the ship’s pap<‘rs do not 
show who is the consignee ^ of the goods, or if they show a 
consignee of the goods in territory belonging to or occupied 
by the enemy.’ By an Order of March 30, 1916, this pro- 
vision was also made applicable to absolute contraband. 
The Allies went even beyond this, for the Order of October 
29, 1914, laid down the following further rules ; ‘ where it 
is shown . . . that the enemy Government is drawing supplies 
for its armed forces from or through a neutral country [it 
may be directed] that in respect of ships bound for a port 
in that country. Article 35 of the said Declaration shall not 
apply ... so long as such direction is in force, a vessel which 
is carrying conditional contraband to a port in that country 
shall not be immune from capture ’ ; and the Order of 
March 30, 1916, further provided that ‘ the destinations 
referred to in Article 30 (absolute contraband) and in Article 
33 (conditional contraband) of the said Dt'claration shall 
.... be presumed to exist, if the goods are con^gned to or 
for a person, who, during the present hostilities, has for- 
warded imported contraband goods to territory belonging 
to or occupied by the enemy.’ In all the eases covered by 
these provisions of these Ortlers in Council the burden of 
proving that the destination of the goods was innocent w’as 
laid upon the owner. 

However, by the Maritime Bights Order in Council of 

July 7,* 1916, the Declaration of London was abandoned 

relation to carnage by eea and to Tibfr, p'auchilie, Jur. fr., i. 414. See 
carriage over land, had become part Vcrzijl, §$ 479-5U0, and Colombos, 
of the law of nationa at the com- |f 171-17.1, on the doctrine of con- 
mencement of the present uar, in tinuoua voyage during the }<'irst World 
accordance with the principles of W'ar, and Hyde, ii. $ S12. 
recognised legal decisions, and with 

the new of the great body of modem • See The, KronprimesStn Vtcloria 
jurists, and also with the practice of [1910] A.C. 261 ; 3 B. ^nd C.P.C. 
natiims in recent mantime warfare.’ 247 ; The Pantltnion, Fadchdle, Jur. 
For the later condemnation of the fr., i. 407 ; The Sareelo, ibid,, i. 412. 
▼eesel see The Kim [1920] P. 319; As to the practice of other belli- 
3 B. and C.P.C. 68fi ; tee also The gerents see Vmijh {§ 412-444. 
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altogether, and it was provided in the simplest terms that 
* the principle of continuous voyage or ultimate destination 
shall be applicable both in cases of contraband and of 
blockade. Ihis Order also laid down elaborate presump- 
tions as to hostile destination, which have already been 
mentioned.^ 


Ill 


CONSEQUENCES OF CARRIAGE OF CONTRABAND 

Sc« the literature quoted above at the commencement of § 391, and, for the 
provisions of a number of pn/e codes and the practice during the World 
War, Verzijl, §§ 51 S 52<> -Garner, Lau\ Nos. 425-441 — Colombos, 
§§ 178-196*- -Keith’s Wheaton, pp. 1069-1075, and the judgment bf Sir 
Samuel Fvans, in The Hakav [1916] P. 266, 2 B. and C.J .0, 210; 
aflirmed (1918] AM 148, 2 B. and (’.P.C. 479. 


§ 404. It has alwaj^s been universally recognised by Iheory 
and practice that a vessel ^ carrying contraband may be 
seized by the cruisers of the belligerent conet^med. But 
seizure is allowed only so lung as a vessel is m delicto ; this 
commences when she leaves the ])ort of starting, and ends 
when she has deposited the contraband gocrds, whether with 
the enemy or otherwise. The rule was generally recognised, 
therefore, even prior to tlie Declaration of London, that a 
vessel whieh had deposited her contraband may not be 
seized on her return voyage. BritLh and American pirctice 
has indeed admitted one exception to this lule — namel\ in 


' Above, § 395, Certain new apjili- 
cationa of the doctrine of continuou.^j 
transportation or indirect carnage of 
contraband \\ere made by the British 
Pri/xj Courtis dunin^ the First W«uld 
War. in 1917, it was decided 

{The Balto [1917] P. 79; 2 B. and 
(\P.C. 398 ; see also two decisionis m 
the Crerman Prize Courts to the same 
effect : The N(^den^ KnUfcheidungen, 
ii. 35, and The Atlas, thid., ii. 321) 
that the doctrine of continuous trans- 
portation was applicable even in a 
case where contraband goods, seized 
while on their way to a neutral 
country, had been intended, after 
having undergone a process of menu- 
facturo there, to be exported from the 
neutral to an enemy country. But 
the British Prize <'*ourt (I'he Bonna 


[1918] P. 123 ; 3 H. and C.P.C. 163) 
expreshcd the mow tlidt it would not 
be in aecordance v^iih International 
J.aw ‘ to hold that raw materials on 
Ihoir way to citizens of a neutral 
country to be convertcfl into a manu- 
factured article for consuanption in 
that country were subject to condem- 
nation on the ground that the conse- 
quence might, or even would neces- 
sarily, bo that another article of a like 
kind and adapted for a like iito w*ould 
be exported by other citizens of the 
neutral countrv to the enemy.* 

• Spaight, r, p. 394, antici- 
pates that the prize courts which 
will deal with questions of contra- 
band by aircraft wdll in general apply 
the rules applicable to maritime con- 
traband. 
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the oajse in which a vessel had carried contraband on her 
outward voyage with simulated and false papers.* But no 
such exception has been admitted by the practice of oth(‘r 
countries.* Seizure for carriage of contraband is only 
admissible on the open sea and in the maritime territorial 
belts of the belligerents. Seizure within the maritime belt 
of nevrtrals would be a violation of neutrality.® 

§ 405. In former times neither in theory nor in practice 
was there agreement upon the rules governing the penalty 
for carriage of contraband. The penally was frecpiently 
confiscation not only of the contraband cargo itself, but also 
of all other parts of the cargo, together with the vessel. 
Only France made an exceptit>n, since, according to an 
ordonnance of 1584, she did not even confi.scate the contra 
band good'» themselve.s, but only seized them against pay- 
ment of their value ; it was not until 1681 that an ordonnance 
proclaimed confiscation of contraband, and even th(*n with 


‘ TAe-Vaiw-j/ (1800)3 0.1^.1) 122, 

The (1810) I Acton 333. 

SwB Holland, Prize Law^ § 80. 
Whraton, i. § oOli, n. 6, condemns 
this prattice; Hall, §247, calls it 
‘ undoubt(‘dl\ ere ’ ; Halleck, ii. 
p. 248, defend >> it, JSee also Calvo, 
V. §§ 2750-2758. 

* Thus, ^hen m 1879, during war 
between P( ru and Thile, tbo fionimn 
Tessel Luxor, afU^r having earned a 
cargo uf arms and ammunition from 
Monte \’ideo to Valparaiso, was 
seized in the harbour of f'allao, in 
Peru, and condemned by the Peruvian 
Prize Courts for earrying contraband, 
Germany interfered, and succcede<i 
in getting the vessel released. 

• Article 37 of the Detlantion of 
liOndon ronfirmed the^o old ciMom- 
aty rules by providing that a vessel 
earrying goods liable to capture as 
absolute or conditional contraband 
may be captured on the high seas or m 
the tcrritoriHl waters of the bellig(*r- 
ents throughout tho whole of her 
voyage even if she is to touch at a 
port of call before reaching the hostile 
destination. But Article 38 rejected 
the British and American practice 
by providing that a vessel might not 


be oapturetl on the grountl lliat she 
had earned <ontrabarid below, 
§ 428fl) on a previous otuision if it 
was m point i»f fa» t .it an end 

During the First WorM War, how 
evi r. the Allu ‘i adoptt(W\rti< h 37, hut 
did not adopt Article 38 Thus the 
Bntihh Order in Coumil t>f Ottobor 
29, I'Ht, v\hMh leplami the Onler 
of August 2ti. Pilt, provided that 
‘a lumtral with papt rs indi- 

cating a luuiral deRtination, which, 
notwithstanding the dewtination 
shown on the papetH, proceeds to an 
enemy port, shall be liable to capture 
and cotuiemnufion if she is en- 
oountenid before the end of her next 
voyage ’ ; and this rule w^as le 
enacted m the Maritime Rights 
Order in C'ouneil of July 7, 1916, 
by which the Declaration waa aban- 
doned. (In The .4/wiKa [lOlH] A.C. 
444; 3 B. and C.P.(‘. 54, it was 
held, upon the Orders jn Ooiinoil 
of August 20 and ()ctob<|r 29, 1014. 
that a neutral vessel ^*hu h had 
been carrying contrabandi with false 
papers is not liable to capture if in 
the meantime she had abandoned 
the adventure, discharged the con- 
traband cargo at a neutral port, and 
sold and deUverod it to other buyers.) 
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exclusion of the vessel and the innocent part of the cargo,^ 
During the seventeenth century, however, the distinction 
between contraband on the one hand, and the innocent 
goods and the vessel on* the other, was clearly recognised 
by Zouchc and Bynkershoek, and confiscation of the contra- 
band alone became more and more the rule, certain cases 
excepted. During the eighteenth .cemtury the right to 
confiscate contraband was frequently contested, and it is 
remarkable as rc'gards the change of attitude of some States 
that by Article 18 of the Treaty of Friendship and Com- 
merce ® concluded in 1785 between Prussia and the United 
States ot America all confiscation was abolished. This 
article provided that lh(‘ belligcTent should have the right 
to stop vessels carrying contraband, and to detain them 
for such length of time as might be necessary to prevent 
possible clarnfre by them, but that compensation should be 
paid for their detention. It further provided that the 
belligerent might seize all contraband against payment of 
its full value, and that, if the captain of a vessel stopped for 
carrying contraband delivered up all contraband, the vessel 
should at once be set free. It is doubtful whether any other 
treaty of the same kind was entered into by either Prussia 
<ir the United States. ^ If any rule regarding the penalty 
for tlu' carriage of contraband was generally recognised at all, 
it was the rule that contraband goods could be confiscated. 
But there always remained the ilifliciilty tliat the qu '-tion 
wfiiat articles were contraband was contiovei^ial, and that 


* Wheaton, Uxstnut < pro- 
du dm it drji qens cn Kurfpe 

(1841), p. 8t:. 

* Maiten**, W, 4, p 42 The 
stipulation ^\as reiK’wed In ArtirJe 
13 of the Tieaty of Fnciulship ami 
Comnicree of 1799, and bv Artulo 12 
of the Treaty of (’nniinen'e and 
Nax'igation e<uieluded between the 
two States in 1828; Martens, R., 
t), p. 679, and SJi., 7, p. (U9. 
These treatiea were the subject of 
diplomalie t orreapondence In’twcen 
the Ignited States and Germany 
during the First World War, (Germany 
having sunk a neutral Amencan 
vessel, the Wtlltatn P. Fryt (see 


abo\e, § 396 (ii )), which was oarrjnng 
contraband. See AJ., 9 (1916), 
Special Suppl , pp. 189-19,3, and 
10 (1910), ISpeoinl Supjii , pp, 346- 
352; ZJ., 20 (1915). pp. 18M97; 
Hvde, 11 . § 758. 

* Article 12 of the Treat> of Com- 
merce between the United States of 
Ainci ica and Italy, signed at Florence 
on Febriiaiv 26, 1871 — see Martens, 
2nd r., 1, p. 67 — stipulates 
immunity from seuure of such private 
property only as does not consist 
of contraband or is involved in an 
attempt to break blockade. See 
above, § 178. 
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the practice of States varied much on tiie point whether the 
vessel herself and innocent cargo carried by her could be con- 
fiscated. For beyond the rule that absolute contraband 
could be confiscated, there wa.s no unanimity regarding the 
fate of the vessel and the innocent part of the cargo. Oreat 
Britain and the United States of America confiscated the 
vessel when the owner pf the contraband was also the owner 
of the vessel ; they also confiscated such part of the iimocont 
cargo as belonged to the owner of the contraband goods ^ ; 
they, lastly, confiscated the vessel, although her owner was 
not the owner of the contraband, if the vessel sailed with 
false papers for the purpose of carrying contraband,® or if 
the vessel was by a treaty with her flag State imder an 
obligation not to Ciirry the good.s concerned to the enemy 
and the owner kirew that his vessel was carrying contra- 
band.® To those — as appears from The Hakan,* decided in 
the British Prize Courts during the Finst VV'orld War- - 
British practice added a third cose. After considering the 
practice of the past, the Privy Council felt that ‘ in this 
state of the authorities they ought U) hold that knowledge 
of the cliaracter of the good.s on the part of the o\v ner of the 
ship is sufiicient to justify the condemnation (jf the ship, 
at any rate where the goods in question constitute a sub- 
stantial part of the, whole cargo.’ 

Some States allowed a vessel carrying contraband which 
was not herself liable to confiscation to proceed with her 
voyage on delivery of her contraband goods to the capturing 


^ The Kronprinsessan Margareia ; 
The Parana [1921] 1 A.C. 486; 3 B. 
and O.P.C. 803 ; The Annie Johnson 
[1918] P. 156 ; 3 B. and C.P,C. 138 ; 
Ths PmteiTo(mi) 3 B. and aP.C. 
275; The Antwerpen [1919) P. 252 
(n.); 3 B, and C.P.C. 486 (n.); see 
also The Oscar 11, in /?.(?., 27 
(1920), Jurisprudence, p. 85; and 
Qorman cases in Vcrzijt S 507. On 
the so-called theorv of infection see 
Colombos, §§ 197.198. 

• See Holland, Prize Law, §§ 82-87, 

» The Neutralitei (1801) 3 C. Rob. 
295; The Ringende Jacob (1798) 1 
C, Rob, 89 ; The Sarah Chrisitna 


(1799) 1 ( . Rob. 237 ; The FranlUn 
(1801) 3 (;. Rob. 217. 

* [1918] A C 148, 156; 2 B. and 
C.P.C. 479, 487. This pnnciple was 
followcfl and extended in the case of 
The K*m ; Thr JijornMerne Rjornson ; 
The Alfred yM [ 1920] P. 319 ; 3 B 
and C.P.C, 685, where the vessels, 
which were condemned, w0rc under 
tirae charter, and knowicdj;e of the 
contraband transaction couM only be 
impnted to the charterers and to the 
masteni. See also The Dirigo [1919J 
P, 204 ; 3 B. and C.P.C. 439 ; The 
Ran [1919] P. 317 ; 3 B. and C.P.C. 
621; The Zamora (No. 2) (1921} 
1 A.C. 801 ; 3 B. and C.P.C. 919. 
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cruiser, ^ but f-rroat Britain ^ and other States insisted upon 
the vessel being brought before a Prize Court in every case. 

As regards conditional contraband, those States which 
made any distinction at all between absolute and conditional 
contraband fre^juently conhacated neither the conditional 
contraband nor the carrying vessel, but seized the former 
and paid for it. According to the former British practice ® 
which prevailed in such cases of pre-emption, freight was 
paid to the vessel, and the usual compensation for the 
conditional (*outraban<l was the cost ju ice plus ten per cent, 
profit, btates acting in this vray asserted a right to confiscate 
conditional contraband, but exercised pre-emption in mitiga- 
tion of such a riglit- Those Continental writers who refused 
to recognise the existence of conditional contraband denied 
in consequence that there was a riglit to confiscate articles 
which were not absolute contraband ; but the}’' maintained 
that every bcliigeient had, according to the so-called right 
of angar}',^ a right to stop all neutral vessels carrying pro- 
visions and other goods w ith a hostile destination of which 
he might have made use, and to seize such goods against 
payment of their full value. 

TTie British practice with regard to payment of freight 
is that as a general rule the neutral shipowner is not entitled 
to freight in respect of contraband cargo carried by him, 
but that nevertheless the Prize Court has in very exceptional 
cases a discretion to award freight to a neutral slupowner ; 
but his innocence of complicity in a contraband transaction 
cannot in itself be regarded as entitling him to freight,^ 

* Calvo, v. § 2770. band is conditional or absolute. For 

* See Holland, /Vize § 81. American decisions see Th^ Com- 

* See Holland, /Vise Lau\ §84. vtercen (181G) 1 Wheat^ 382 ; The 
(ilreat Britain hkevsiwo exercined pre* PehrfwJJ (1866) 6 Wall. 28. For a 
omption instead of condscuiiou with review of the eases, old and A-ecent, 
regard to such absolute contraband see Roscoe in Tmu* Quarterly Review^ 
a<) was ill an unmanufactured con- .38 (1922), pp. 35U-,358. As to freight 
dition and was at the same time the generally see Colombo.^, §§ 295-301. 
produce of the country exporting it. See also Baty, pp. 334-337. 

* See above, § 365. There are cases in which a neutral 

‘ The JSeptunus (1800) 3 C. Rob. shipowner I > » claimed an indemnity 

108 ; The Jeanne [101 7J P. 8 ; 2 B. for the loss aiising from the detention 
and C.P.C. 300 ; The Prins dcr of his ship against the owner of cargo 
jVedeWandsn [1921 1 1 A.O, 754; 3 B. which was suspected of being con- 
and C.P.C. 943. The rule is believed traband and thus brought about the 
to be the same, whether the contra- detention of the ship ; but at any 
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Penalty § 406. The DeoIaratioQ of London offered by Articles 
39 to 44 a settlement of the coutrovorsy respecting the 
Coiwta- penalty for carriage of contraband which represented a 
fair compromise. Contraband goods, whether absolute or 
Bwlwa** contraband, might bo conflscated (Article 39). 

tioD of The carrying vessel might (Article 40) likowLsc bo confi.scatcd 
bondon. jf contraband, reckoned either by value, weight, volume, 
or freight, formed more than half the cargo.^ If this was 
not the case, and the carrying vessel was therefore irleased, 
she might (Article 41) be condemned to pay the costs and 
expenses incurred by the captor in respect of the proceedings 
in the national Prize Court and the custody of the ship and 
cargo during the proceedings. But w’hatever might be the 
proportion between contraband and innocent goods on a 
vessel, innocent goods (Article 42) which belonged to the 
owner of the contraband and were on board the same 
carrying vessel might be confiscated. 

If a vessel carrying contraband sailed before the outbreak 
of war (Article 43), or w'as unaware of a declaration of contra- 
band which apphed to her cargo, or had had no ojiportunity 


rate* the cargo i 8 released and 
the caigoo^ner has concealed no 
material fact from the shipo^^ner 
and done nothing to increase the 
nsk of the voyage, no compensation 
wiU he awardecl to the shipowner 
against the cargo owner or hn t argo , 
the loss is an incident of btlJigcrenc} 
and must he where it falls (T Ae Etnar 
Jarl [1920] P. (n ) . 3 B and C P (’. 
547 {n ) ; The IhmM [1920] P. 5h , 
3 B. and O.P.C 539. For a similar 
point in the case of goods detainod 
under the Kfpnsah Orders see The 
Rto de Janmo [1919] P 2t2(n ) ; 3 
B. and C P( , 404 (n ) ; The lietvi 
[1919] P. 237 . 3 B and C P.C. 459 
And see Garner, Prize Law, Nob 468, 
469, on French and German dec isions. 

* In The Lorettzo (St, Lueia Pnzo 
Court) (1914) 1 B. and f‘ P.C. 226, it 
vas oorreftly deeded that under 

Artirle 40 of the Declaration of 
London the confiscation of the carry- 
ing vessel takes place iihf'ther or not 
her owner that she was carry- 
ing contraband ; see also the German 
case of The Mtdeland m Fauchillo» 


Jur, all, 249 la The Ilakan (see 
above, <5 405), it was held that know 
ledge on the pait of 4 ,)it ownei of 
the vessel that a substantial pait of 
the eaigo is toutraband is in itself 
suthdent to her fondimna 

lion It was also hdd in this cane 
111 the (umt of lirst instamc, ami in 
Thf Maracaibo [1910] P 2 b 6 ; 2 B 
and (’PC 294, that, independently 
of the ] declaration of London, it is 
now a rule of luhrnational I.aw that 
the (uriying vessel may be fon 
deniiusl if the contraband, reckoned 
(ither by value, weight, volume, or 
freight, forms more than half the 
cargo It was fuithcr held in The 
Mararaiho that this lult applus even 
when the owner of the vessel is 
ignorant of tin contraband character 
of the goods But doubti weie ex- 
pressed on this point in I’Af Dingo 
[1919] P. 204 ; 3 B and 6 P.C 430 
bee also The Ihllruni (1|)I7) 3 B 
and (’PC. 48, The Ran [im\ l\ 
317 ; 3 B. and C P C 621 t The Am 
[1920] P. 319 : 3 H. and C P.C. 686. 
And Bco The Berkekiroom, Entschei 
dungen, 1 . 318. 
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of discharging her cargo after receiving such knowledge,^ 
the contraband might only be confiscated on payment of 
compensation,^ and the vessel herself and her innocent cargo 
might not be confiscated, nor might the vessel be condemned 
to pay any costs and exj)cnses incurred by the captor. But 
there was to be a presumption which was not to be rebuttable 
with regard to the mens rea * of the vessel. For according 
to the second paragraph of Article 43, a vessel was to be 
considered to have knowledge of the outbreak of war, or of 
a declaration of contraband, if she left an enemy port after 
the outbreak of hostilities, or if she left a neutral port after 
the notification of the outbreak of hostilities, or of the 
declaration of contraband to the Power to which such port 
belonged, provided that such notification was made in 
suHicient time.* 

The question of pre-emption of conditional contraband 
was not mentioned in the Declaration. There is, however, 
nothing to prevent the several maritime Powers from 
exercising pre emption in mitigation of their right of 
confiscation. 

§ 406a. Prior to the Declaration of London, the practice Sciww of 
of the .several States had differed * with regard to the ques- 
tion whether a ve.ssel wliich was not herself liable to con- without 
demnation might be allowed to proceed on her voyage, on 
condition that she handed over the contraband carri-'d by Veesel. 
her to the captor. Groat Britain and some other J^iates 
answered it in the negative , but several States in the 


^ It scorns to bo obvious that 
Article 43 (uily applies to cargo 
which IS neutral pro]H'rty. If encuiy 
property, it may be (oiKlcmncd \\i1h- 
out compensation, i^ct* The ISoifti- 
reren (1915) I B. and 
* It is obvious that the vessel must 
be brought into a port and before a 
Prize Court if the captor dchires to 
seize the contraband against com- 
pensation. The question whether 
Article 44 applied to such a case, 
and whether therefore the neutral 
yesBol might be allowed to continue 
her voyage if the master was willing 
to hand over the contraband to the 
captor, must bo answered in the 


aflinnative, provided that the con- 
tral>au(i, reckonwl cither by value, 
weight, vfdnnic, or freight, formed 
less than half the cargo. Article 
4t piccipcly treated of a case in 
v^huh the vessel herself was not 
liable to condcninatiou on account of 
the proportion of the contraba?id on 
board (see Article 40). 

* On the question of wens rea in 
Prize T^aw generally see Lord Morri 
vale (Sir liv y Luke) in Qroltus 
Society, 6 (19'21)‘, pp. 99-106. 

* See The Kronpnns Gusfaf [1919] 
P. 182 ; 3 B. and C.P.C. 432. 

* See above, 5 405» 
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aiiirmative. The Deolaratiou of London, although it upheld 
the general rule that, whatever might be the idtimate fate 
of the vessel, she must be taken into a port of a Prize 
Coui*t, admitted two exceptional cases, where the contra- 
band cargo could be removed by the captor from the vessel, 
which would thereupon continue her voyage.^ 

During the earlier part of the First World War the Allies 
adopted the rules of the unratihed Declaration which have 
been mentioned in this and the preceding section ; when, 'in 
July 1916, Great Britain and France abandoned the Declara- 
tion altogether, they expressly retained Article 40. 

^ (1) According to Aiticle 14, a proceed hnuBflf to the destruction, 
vessel which had been stopped for of an> absolute or conditional contra- 
carrying contraband, and which was band goods found on a vessel which 
not herself liable to be couhscated on was not herself liable to condemna- 
account of the proportion of contra- lion, if tht" taking of the vessel into 
band on board, might— not must — the port of a Prize Court would 
when the circumstances permitted it, involve danger to the saf( tv of the 
be allowed to continue her vojage capturing cruiser, or to the success 

upon banding over the contraband of the operations in which she was 

cargo to the captor Thereupon tngage<i at the time But the 
the captor was to be at liberty to captor had nevertheless to bring the 
destroy the contraband handed over case before a Prize Court He had, 
to him. But the matter had in any therefore, to enter the captured 
case to bo brought before a Prize goods in the log-book of the stopped 
Court. The captor had therefore to \e88cl. and obtain dul} certihed 
enter the debvery of the contraband copies of all relevant papers. If the 
in the log book of the vessel so captor could not estabHsh U fore the 
stopped, and the master had to give Piize Court that he was really com- 

duly certified copies of all relevant pellcd to abandon the intention of 

papers to the captor, ' bringing in tlie carrying vessel, he 

(2) According to Article 54, the was to bo tondemnetl (see Article 
captor might (see below, § 431) ex- 61) to pay the value of the goods 
ceptionally, m case of necessitv, to their owners whether (ontraband 
demand the handing over, or might or not 



CHAPTER V 


UNNEUTilAL SERVICE 

1 
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§ 407. Before the Naval Conference of London which was Utmeutral 
held in 1908, the term vnneutralservice had been used by sev- 
oral writers with reference to the carriage by neutral vessels of 
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o^rtoin peraom and dei^tatoheft for the enemy. The tem^' 
liad been introduced to djetinguish such carriage of pemoiw 
and despatohee from the carriage of contraband, with which 
it was often confused. Since contraband consists of certain 
goods only, and never of persons or despatches, a vessel 
carrying persons and despatches for the enemy does not 
carry contraband ^ ; ^.nd there is another important differ- 
ence. Carriage of contraband need not necessarily, and in 
most oases in practice does not, take place in the direct 
service of the enemy. On the other hand, caixiage of 
persons and despatches for the enemy usually does take 
place in the direct service of the enemy, and, consequently’, 
represents much more intensive assistance to him, and a 
much more intimate connection with him, than carriage of 
contraband. For these reasons, separate treatment for 
carriage of contraband and for cainage of persons and 
despatches was certainly considered desirable by many 
writers. Those among them w’ho did not adopt the term 
unnetiiral service, on account of its somewhat iiusleading 
character, preferred * the expression analogues of contraband, 
because in practice maritime tr.in.sport for the enemy was 
alw'ays treated as analogous to, altlioiigh not as idcnticul 
with, carriage of contraband.® 

The Dcolaration of London sought to jilaeo the wliolc 
matter ufion a new and \ery much (‘iiUirged ba.sis, for 
Articles 45 to 47 treated, under the lieailing ])< I'assistancf 
hostile — the official English translation of which was «n- 
neviral service —not only of carriage of persons for the enemy 
by a neutral vessel, but also of transmission of intelligence 
in his interest, of taking a direct part in the hostilities, and 
of a niutiber of other acts. The Declaration made a broad 
distinction between two kinds of unneutral service ; meting 
out, for the one, treatment analogous in a general way to 

^ This tias recognjwfl in Thf the term unmiitml ‘ienjcHf it 
Yafujtsze Insurance Aftn/cxaUon v Uhf h w to oppose it , 

Indemntiy Mutual Marine Assuranes 

Company [1908] 1KB. 910, [H>08] • Although see above^. §J 173-174 

2 K.B. 504. - prevention of unneutraj eervice to 

* It waa also preferred in the first the enemy is a moans of lea warfare, 
edition of this work. But after it chiefly concerns neutral commerce, 
the official adoption, in the transla- and is therefore more conveniently 
tion of the Declaration of London, of treated with neutrality. 
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%0 treatment of contraband ; and, for the other, treatment 
analogoua to that of enemy merchant-veaseb* Carriage of 
individual members of the armed forces of the enemy, and 
a certain case of transmission of intelligence in the interest 
of the enemy, constituted the first kind ; and four groups 
of acts bestowing enemy character on the vessel concerned 
constitiite*d the second kind. 

At the outbreak of the First World War the Allies adopted 
the rules relating to unnoiitral service ecjntained in the 
Declaration of London, and applied them (subject to re- 
prisals without modification until the whole Declaration 
was abandoned in July 1016. Thereafter the customary 
rules prevailing before the Naval Conference of Londo \ again 
became applicable.^ After that date, however, few (if any) 

Otises of unneutral service came before the Prize Courts in 
which gcr nu yiUKuples were laid down or applied ; and as 
conditions have changed greatly since the old customary 
rules grew up, the present position of the law of unneutral 
service is unsatisfactory. 

§ 40S. A belligircnl may punish neutral vessels for carry -ramage 
ing, in the s(‘rvice of the enemy, certain per‘^ons. for^th^^* 

Such persons included, according to the customary rules Enemy, 
of International [..aw prevailing before the Declaration 
of London, not only (a) members of the armed forces of 
the enemy, but also (h) individuals who, thotigli not yet 
inemlKM’s (d the aimed foices, would have beecune so as 
soon as they reached tlieir place of destination, and (r) non- 
military indhiduals in the service of the enemy ^ ho ^^ere 
either in such a prominent position that they could be 
made prisoners of war, or were ccoing abroad as agents 
for the purpose of fostering the cause of the enemy. Thus, 
for instance, if the head of the enemy State, or (.ne of 
his cabinet ministers, fled the country to avoid captivity, 
the neutral vessel that carried him could have been punished, 
as could also the vessel caiTving an agent of the enemy sciit 
abroad to negotiate a loan and the \i\ However, the 
mere fact that enemy persons were on board a neutral vessel 
did not in itself prove that they were carried by the vessel 
' !j«o below, § 413a. * See above, { 293. 
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for the enemy, and in his service. This was the case only 
when those in charge of the vessel knew of the character of 
the persons and nevertheless carried them, thereby acting 
in the service of the enemy, or when the vessel was directly 
hired by the enemy for the purpose of transporting the 
individuals concerned. Thu.s, for instance, if able-bodied 
men booked their passages on a neutral vessel to an enemy 
port with the secret intention of enlisting in the forces of 
the enemy, the vessel could not be considc'iod as carrying 
persons for the enemy ; but she could be so con.sideretl. if 
an agent of the«eneiny openly booked their passages. As 
regards a vessel directly hiivd by the enemy, thei-e could be 
no doubt that she was acting in the service of the enemy.* 
According to British practice prevailing before the un- 
ratified Declaration of London, a neutral vessel was con- 
sideri'd as carrying persons in the service of the cn«-ni,\ even 
if she had been forcibly con-strained by the ent'my to carry 
them, or if she was bona fide in ignorance of the "-tatus of 
her passengers.^ 


^ 'Jhus the Ament an Oro- 

zembo (b C, KuIj. 43U) was in 1807, 
during war between (irtiit Britain 
and the Nethcrlandd, captured and 
condemned liccausc, although char- 
terwl by a merchant m Lisbon 
ostensibly to sail in ball&st to Macao 
and take frt^m there a cargo 
to Anierica, she receiMsl, b> order 
of the charterer, three l)ut( h olln ers 
and two Dutch civil servants, and 
sailed, not to Macao, but to Batavia. 
The American vessel FripnMnp (0 
C, Rob. 420) was likewise in 1807, 
during war between (jreat Britain 
and France, captured and con- 
demned^ b^bcause she vas hired by 
the French rjovernnient to carry 
ninety shipwrerked oflRcers and 
saiiors home to a Freiuh port. 

* Thus, in 1802, during war between 
Great Bntain and France, the Suetlish 
vessel Carolina (4 G. Koh. 230) was 
condemned by Sir William Scott for 
having earned French troops from 
Egj'pt to Italy, although the master 
endeavoured to prove that the vessel 
was forced to render the transport 
service; and the American vessel 
{see above, n. I, Phiili* 


more, in. § 274, and Hollind, 

Law, 00 01) wut» cundennif d during 
war httveen Gicat Kntain and the 
Nctherland-., alih<vngh hwi maslcr uas 
Ignorant o> thi terMcc for the cneniv 
on whkh he ^vaH engaged : . In 

tnMN id houa pile jgnoran* t tin m 
ma\ bf no actual d« liiK|ucni \ ; * ut 
if the s(r\nc m uijunouH, that \mII 
he tin lent to give the hclhgcrt ut 
a right to prevent the thing tiotn 
being dfiiie or at hast rc'jw'aled,' 
^aid Sir Uilliarn Siott. Hull 
§ 249(n.), leprobateH the Hiiti-'h 
ptartiee ( ompiilMon of the \eHhel 
\iaH held ru/t tf> he a dofenie in t!ic 
(ierman jaso of TJw fdand, Kntschn 
duvgfn, ii. 8, and tlie Roumanian ease 
of Thr Xtrolof, in Vcr/ijl, § obO. 
Ihiring the Rnsso .Tapanese War mdv 
one ease of condemnation of a neutral 
vesbcl for carrying persona for the 
enemy is recorded, thatl of the 
Xigretia, a vefi‘'el which cn4efl\onrc<l 
to carry into Vladivostok the eucaped 
captain and lieutenant of the llnHwan 
destroyer Haintnropny : see 'raka- 
hashi." pp. 039-641, and Hurst, ii. 

p* 201. 

It should l>e mention<‘d that, ae- 
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When the vessel is also carrying cargo, and the owner of 
the cargo participates or connives in the unneutral service, 
the cargo also is liable to condemnation.^ 

According to the unra tilled Declaration of London, 
neutral merchantmen (apart from the case of the carriage 
of fKjrsoiis who in the course of the voyage directly assist 
the operations of the enemy) might, only be considered to 


cortliiig to tho cuHtomary law hitherto 
prevailing, tho case ol diplomatic 
agents sent by the enemy to neutral 
States was an exi epiiou to tho rule that 
neutral vessels may be punished tor 
carrying agents sent by the enemy 
The iinportain'C of tins evception be- 
came apparent in the ease of the 
wlinh oiMirnd during the Arnmican 
Civil Wai. (Jn Nu\ ember S, 
the Federal eniiser iSun Jarititn ‘stopped 
the Hritish mail steamer Tr€nt on 
her voyage Havana to the 

Uritjsh poll of Aubsau, in the Baha- 
nias, foreibly took oil Messrs. Mason 
and tSiideli, together with their secre- 
tanes, political agents sent b}' the 
ConfederaU' States to Great Britain 
and Franee, and then let the vessel 
continue her von age. Great Britain 
demanded their immediate rele«iwc, 
and tho Tnited States at unei' gianted 
this, although the ground on whuh 
release was granted wa^ not identit al 
with the ground on N\hnh it vas 
demanded. The ITnted Stales, con- 
tending that these men were contra- 
band of war. maintained that their 
removal from tho ^*<801 without 
bringing lier before a l*nze Court for 
trial was irregular, and therefore not 
justified ; whereas release VNas de- 
mandeil on the ground that a neutral 
veaael could md be prevents I from 
oarndng diplomatic agents sent by 
the enemy to neutrals. Now, diplo- 
matic agents ii> the proper sense of 
the term these gentlemen wero not, 
because, although they wore sent by 
tho Confederate States, the latter 
were not recognised as such, but only 
as a belligerent Power. Yet they were 
political agents of a (luasi-diploinatio 
character, and the standpoint of 
(M‘at Britain w^as for this reason 
perhaps correct ; at any rate, they 
were not contraband. The fact that the 
Oovcmnienta of France, Austria, and 
Prussia protested through their diplo* 


matic envoys in Washington shows at 
least that neutral vessels may carry 
unhm<kT(‘d on the open sea (though 
not through the territorial waters of 
the other lielligerent -see above, 
\ol. 1 . ^ 398, and the cases of Tar 
uowaktf Ihnaba, and BermUfrJf there 
mciitiom'd) diplomatic agents sent 
by the enemy to neutruU, however 
doubtiul It may be whether the same 
applie*^ to agents with a quasi- 
diplomatic character. In JL)ec(*rnl>er 
1939, Mr. \ erckiT, counsellor of the 
British Kmbassy in Moscow^ was 
taken off an Ksthoiiian vessel by a 
Gcnnan cruiber in the G’pp»*r Baltic 
when on Ins way to London en rovlt 
to his new po.st rtb Minister to Bolivia. 
He was rf'liascd shortly afterwards 
following npv^n represcntAtions made 
by the United States. On the l^nrU 
case s»'e Pari. Papers (1862), North 
America, No. o ; Marquardsen, J)er 
Tfent-Jutll{lbh2} , W barton, in. J 374; 
Moure. Nil. § 1265; Philbniore. li. 
130-1 30(1 ; Lettfrs by H i stone us ( 1 863), 
pp. 185-19iS: Bernard, Lhaltty of 
Gfmi BntatJi dunmj the .tmcncan 
Ctnl B ur (1870), pp. 1S7-225 Hams, 
The Trait Ajfatr (1896); Uvde, ii. 
§§ 81S-820 ; Slalkin, The Trent and 
ik* i^hina, in Ii.Y„ 1924, pp. 66-77 ; 
Uanard A\,‘*e«reA (1939), pp. 606, 607. 
But see The Ponlopuros (1915) 1 B. 
and t\P.U. 371 ; (I91b) 2 B, and 
C.P.t\ 87, where this •and other 
cases were con8idero<l ; compare also 
The Snthiod [19201 A.C. 718; 3 B. 
and C.P.C. 574. For a case of search 
in the bclbgorent's owm territorial 
waters with a view' to the removal 
of a person bringing to the eiiem> a 
warlike invf ntion sec the ease of Vhe 
GaeJie m thv Chino- Japanese War in 
1894 (mentioned by Bate iu A Centtiry 
of Law Reform (lOOiy, pp. 86-87). 

^ I'he Greta (1855), in B.F., 1922- 
1923, pp. 188*193. 
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render unneutral service if they carried such enemy persons 
as were already actually members of the armed forces of 
the enemy. Article 46 ma<lo it clear, by using the words 
‘ embodied in the armed force.s ’ • {incorporea dans la force 
armie), that reservists and the like who were on their way to 
the enemy country for the purpose of there joining the armed 
forces, were not ^ amopg the classes of enemy persons which 
a neutral vessel might not carry without exposing herself 
to punishment for rendering unneutral service to the enemj'. 

Four different oa.ses of carrying members of the armed 
forces of the enemy were distinguished by the umatified 
Declaration, namely : 

(1) According to Article 40 (4), a neutral vessel exclusively 
appropriated at the time to the transport of enemy troojjs 
acquired thereby enemy character. This case will be con- 
sidered with others of the same kind below.* 

(2) According to Article 46(2), a vessel, not exchwively 
appropriated to that work, and not on a voyage specially 
undertaken for that purpo.MC, which transported, to tin' 
knowledge of either the omier or the charterer or the mastei", 
a militaiw detachment of tin* enemy, was to b(' con.sidcred 
to render unneutral service for which she might be imni.shed. 
Accordingly, if to the knowledge of either th<- owner or the 
charterer or the master, a neutral ves.sel in the ordinaiy 
course of her mi/age carried a military ditaehment of the 
enemy, she was to be liable to bt* seized for unueutr.d 
service. 

(3) According to Article 45(2), a neutral ve.^-.'-el which, to 
the knowledge of either the ow’iier or the charterer or the 
master, earned one or more jxTSons- whether belligei<>nt 
or neutral subjects - -who in the course of th<' voyage directly 
assisted® the operations of the (‘tuuny in any way, for 

^ But 80 ^ the French caHc of The porateti ’ in th« army of tfceir lioine 
Federico (1915) -Garner^ ii. §544; State, 
text in H.O,, 22 (1915), Jurie- M '^0. ^ 

prudence^ p. 17, 24 (1917), Jucm- * IVesumahly thm means that the 

prudence^ p. 11 -m which the Pitao owner or charterer or master must 
Court of AppfMvl, m dirf»ct oppoaition bo aware not merely of the carriage 
to the Renault Report Qn the (>e- of a peraon who happens to r^mdor 
claration of I/:m<loii, decided that aasifttance to the enemy, but of the 
resarvists on their way home from fact that he dof's render such afwwt 
abroad are considered to be ' incor- ance during the voyage. 
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instance by signalling or sending a message by wireless 
telegraphy, was to be likewise liable to seizure for rendering 
unncutral service. 

(4) According to Article 45(1), a neutral vessel which 
carried individual passengers who are embodied in the armed 
forces of the enemy, was only to be liable to seizure if she 
was on a voyage siKicially undertaken for such transport ; 
for instance, if she had been diverted from her ordinary 
(bourse and had touched at a port outside her ordinary course 
for the purpose of embarking, or was going to touch at a 
port outsiflo her ordinary course for the purpose of dis- 
embarking, the enemy persons coneeined. A liner, there- 
fore, (‘arrying individual members of the armed forces of 
the enemy in the ordinary course of her voyage might not 
bi' considered to be rendering unneiitral service and might 
not be se^'^f t\ How(‘ver, according to Article 47, a neutral 
vessel carrying members of the armed forces of the enemy 
while pursuing her oidinary course, might be stopped for the 
})ur])osc of taking off such enemy persons and making them 
prisoners of war.^ As the rul(\s foimulaled by the Declara- 
tifin of London are not binding, the former customary niles 
remain ajiplieable. 

§ 401). A b(‘llig(‘rent may punish neutral merchantmen Trane- 
lor transmission of intelligence to the enemy. 

Ac‘(*ording to customary rules of International 1 \w, a g®nce to 
belligerent may punish neutral vessels fur the carriage of Enemy 
jHilitieal despatches from or to the enemy, and e pecially 
such despatches as relate to the war.^ But to this rule there 
have been two exceptions. First, as neutrals have a right 
to demand that their intercourse witli either belligerent be 
not suppressed, a neutral vessel might not, according io the 
old cases, be punished for carrying <lespatches from the 
enemy to neutral Governments, and vice versa, ^ or from the 
enemy Government to its diplomatic agents and consuls 

* See below, § 413. of the coiuieiu nation of a vessel 

* See The Lief Qundcr'ien (1918) belonging to an ally see the /ro- 
in the French Prira' Court : Journal Mani, Iwlow, § 4U9 (ii.). 

Offitid, January 18. 1919, p. 709; 

iScott, Cases, p. 888. For an instance * The Caroline (ISOS) 6 C. Rob. 461. 
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abroad in neutral States, and vice versa,^ The swond 
exception was created by Article 1 of Hague Convention Xf 
relative to postal corresptmdence/ which provides that 
postal correspondence, whether private or ofHcial, is inviol- 
able. However, the mere fact that a neutral vessel has 
political despatches to or from the enemy on board does not 
by itself prove that she is carrying them for and in the 
service of the enemy. Just as m the case of certain enemy 
persons m board, so in the case of desjiatehes. the vessel 
is only considered to be carrying them in the Neiviee of the 
enemy if she knous of their character and has ncveitheless 
taken them on board, or if she is diiei'tlv lined for the 
purpose of carryang them. 'Uhii^, the AmeiKan vessel 
Jiapid,^ which was cajitured diiimg the war between (treat 
Britain and the Netherlands, on her voyage from Ni'w 
York to Tonningen, for having on board a despatch for a 
cabinet minister of the Netherlands hidden under a covei 
addressed to a merchant at Tonningen, was released bv the 
Prize Court. On the other hand, the Atalmitaf whith 
carried despatches in a tea-chest hidden m the trunk of a 
supercargo, was condemned.® 

The Declaration of London presenbes rules upon the 
transmission of intelligence to the enemy, but, as it was not 
ratified, the old customary rules lemain applicable * 


' 2’Ac Madison (IblO) Edwards 224 

* As to whit h sec abovo. § 

® EdwartU 228 

^ (1808) 6 (\ Kob 440 

* British prat life ^eciUH uiipfttUd 
on the question whither the \eBsel 
must know ot tlic < haraott r of the 
despatch ^ich she is carrying In 
spite of the case of the Rapid, 
quoted abo^e, Holland, Prize, Lun, 
{ lOO, maintains that ignorance of 
the master of the \ phsj*! is no excuse, 
and PhiOimore, in § 272, seems to 
be of the sarao opinion The same 
view was adopttd by the {Supreme 
Court of New South Wales in The 
Zamhest (1914) 1 B. and C P 0. 358. 
See Ckilombos, § 20b. 

* According to the Declaration of 
London, the carnage of d(‘«ipatcheH 
for the enemy might only be puni'4he<i 


III (d'ii it fell undiF tlu idtcgoiv «>{ 
transmitting inldligMut to tin iiunix 
on tht pirt of d luutml \(sBel Two 
kinds of PU(h transmiKsioii of in 
klhgoiui. had to lx distinguished 

First, aci urding to Article 46(4), 
a neutral vessel ( xchisivoly intendid 
for the transmission of intelligeme to 
the enemy acquired Uiopeby enem> 
character, this will be considered 
with other cases of the same kind 
below, § 410. 

Secondly, according to^ Article 45 
(1), a neutral vessel inigit bo wized 
for tranHimtiing intclhg^uo to the 
enemy if she was on a voyagi 
specially undertaken for such trans 
missions, e.g. if she had been 
diverted from her ordinary oouimc 
and haul touched or W'4s going to 
touch at a port outaido her ordinal y 
course for the purpose of transnntting 
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§ 410. la contradistinction to cases of unneutral service Un- 
wliich are sinjilar to carriage of contraband and involve 
treatment analogous to the trt*atmcnt of contraband, the cfe«tinR 
IVclaration of London ‘enumerated in Article 46 four^®^ 
cases of kinds of unneutral service which invest a neutral ^ter. 
vessel with enemy character, thus expasing her to con- 
(leinimti<m and to the same treatmput, in a general way, 
as if she were an enemy merchant -vos.sel.^ These cases 
are : 

(1) When a neutral vessel t(H)k a direct part in the 
hostilities.* 

(2) When a neutral vessel was under the orders or control 
of an agent ])liiced on board by the em'iny Government.® 

inlelligpnce to tho oiu in} A liner, analogy. Fttuchillc, Jur. fr.^ i. 32U. 
tlK'iefore, tn> ^ c n iiitclligt*!' t to and, on appeal, R.O., 27 (1920). 
the eneni} in the oidin.iiy (ourse of Jurf^ptnthrice, p. 33.) 
her voyage might not he con^idcud ^ , ■ ur 

to 1)0 roudonng unnoutial n^^rvioe, and above, § 83 (L). 

might not 1)0 piinnhed Htmevor, ^ m ju 

bclf pns<‘r\ation would in a (.a^e of mich a \ossol in every case was 
nece&Mt} Iruo justified a btlligcrrnt tr> Kme hoi ’^‘Oiitral diaracter and 
in fcmponiiih tlctaining such a Imcr at quire enom\ character, jubt as does 
for the ptupetse ol pievoiiting the a Mibjtct of i neutral Power who on 
intelligent 0 from reaching the encm} the rankb of the enemy armed 

(hoo below, ^ M3) fttrees. Jiut a distinction had to be 

Ihe eoimption ‘ tiansnusbion of niade between taking a direct part 
intelligence’ w^iis not defined b\ the the kMilities - for instance, ren 
Dtrldiation of Poiulon It «.eitainl\ diiing a‘'M‘'iiime to the enemy tleet 
meant not onl\ oral transmission during bait* and acts of a n ’‘Atical 
of intelligence, but also the tnin^, character. !f the neutial m t hant 
mission of despatdies (ontaining in man, without lettei's of marque during 
telhgeiice 'Die transmissmn of anv ^pd fium hatrc'd of one of the 

political intelligence of value to the belligerents, were to attack and sink 
enemv, whothei relating to the wax bis mcHhantmen, Mie would be eon 
01 not, ought to have been Kmsideiod ^piprod, and could therefore he 
unneutral service, unless it was ticated as, a pirate, see above §§ 
infelhgence transmif ted fiom the so. 181, 201. On the disputed hut 
enem} to neutral (iovernrnents, or pp^^ unimpoitant queatiffn whether 
vtre versa, or from the enemy (loveni neutral subjects accepting leU-ers of 
ment to its diplomatic agents and niarqne fuini a belligerent may l>e 
consuls abroad in neutral States treated as pirates or not ^ee above, 

(In the (ase of the Iro-Maiv, §§ 83 and 330. 
vvhuh belonged not to a neutial but 

to an allied eubjext, and was eon * The presence of such agent, and 
domned for transporting an agent of the fact thn^ the vessel sailed undei 
the enemy State charged with cany- his orders v. control, show clearly 
ing important despatches in the inter- that sho was really for all practical 
csts of the enemy State, Article 4f> of purposes part and parcel of the enemy 
the Declaration of liOndon, which in forces See The Thor (1914) 1 B. and 
terms applies only to neutral ships, C.?C. 229; The Uammeial (19U) 
seems to have been applied by I B. and C.P 0. 347. 
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(3) When a neutral vessel was in the exclusive employ- 
ment of the enemy Government.* 

(4) When a neutral vessel was exclusively appropriated 
either to the transiwrt of enemy troops, or to the trans- 
mission of intelligence in the interest of the oncnty.® 

However, the provisions of the Drclaration of Jjondon 
have not secured ratification.® 


^ This could have occurred in two 
different wa^a: either the vessel 
might have been rendering a specifio 
aervioe in the exclusive employment 
of the enemy, as, for instance, did 
those German merchant men during 
the Russo-Japanese War which acted 
as colliers for the Russian fleet en 
routf* for the Far East ; or the vessel 
might be charterwl by the enemy, so 
that she was entirely at his disposal 
for any purpose he might choo^se, 
whether connected with the war or 
not. See The Alkor, Knt^cheidufujen, 
ii. 313 ; Marouli v. Germany ((Jreco- 
German Mixed Arbitral Tribiuial), 
Annual Digest^ 1927-1928, Case No. 
388. 

Three cases of interest occurred 
in 1905, during the Russo-Japanese 
War. The huluMnc (Takahnshi, p. 
732 ; Hurst, li. p. 323), a German 
vessel, and a French vesflcl, The 
Quaruj - nam (Takahadhi, p. 735 ; 
Hurst, ii. p. 343), were condemncfl 
for being in the employ of Russia as 
reconnoitring vessels. The Austral ta 
(Hurst, li. p. 373), an American vessel, 
was coiidenmed for having been char- 
tered by the Russian Government for 
the carriage of cargo, and having a 
Russian official on board. — During 
the First World War the interesting 
case of Th^ Zambesi (1914) 1 B. and 
C.P.C. 358 occurred, but she was a 
ship belonging to one Mligerent and, 
apparently in ignorance of the state 
of war, rendering service to another. 
8ee also The Island in 27, 

p. 249, and, on appeal, Enlscheidungen, 
2, 8 ; The Dmhfner, ibid.^ 2, p. 
162; The Esperanza^ ibid., 2, p. 109 
(neutral vessels chartered by Great 
Britain) ; and for other cases, Verxijl, 


§§ 557-569. And bcc Codtomems v. 
Germany (decidcKl in Frbruuiy 1929, 
by the Greco German Arbitral 

Tribunal). Annual Ihgtst, 1929-1939, 
(’ftse No. 302. 

* This cose IS dilfeiciit from the 
case- 'pro\ idf^d for l)y Article 45(1) - 
of a vessel on a voyage specially un- 
dertaken with a view to the carriage 
of individual members of the armed 
fortes of the imemy. Wbert‘as in that 
case a vessel merely rendered a 

fic service, in tins case the vessel is 
for the time being wholly and con- 
tinuously devoted to the rendering 
of unneutral service. For the time 
being she is, therefore, actually part 
and parcel of the eneu\> manne. Foi 
this reason sJie was (onsidercd to 
have lost her neutral character, even 
if, at the moment an, 4 ,momy cruiser 
searched her, she wa.s engaged neither 
m the transport of troops nor in the 
transmission of intelligence. And it 
made no difference whether the vessel 
w’ns tuigagod by tlie enemy, and 
paid, for the transport of troops or 
the transmission of intelligence, or 
whether she rendered the serMce 
gratuitously. 

During tbe^ Fust World War the 
Italian Pri/.o Court umdemned an 
Albanian vessel. La Bella SnUarina, 
for transmitting intelligence to the 
Austrians : Faucbille, Jur, ffoZ., p. 45. 

As regards the meaning of the 
term * transmission of ifitelligence * 
8f‘c above, § 400. 

As to the effect of a plea of com- 
pulsion see above, § 408 (n.). 

• And see above, §33i(n.), as to 
the treatment of neuferal vessels 
rendering iinneutral servitje in respect 
of asylum in neutral porta. 
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II 


CONSEQUENCES QP UNNEUTRAL SERVICE 
See tho literature quoted above at the rommenceirent of § 407. 

§411. According to customary rules of International Capture 
Law, adopted also in tlie Declaration of JiOndon, a neutral 
vessel may be captured if visit or search establishes the fact, Service, 
or arouses grave suspicion, tliat she is rendering unneutral 
service to the enemy. ^ Such capture may take place any- 
where on the open sea or in the territorial maritime belt of 
either belligerent. 

Maihstcamers are, in principle, not exempt from '‘apture 
for unneutral service. Although, according to Artiel(‘ 1 of 
Convention XL, the postal correspondence of belligerents 
and neutials, whether olTicial or private in character, found 
on board a vessel on the sea is inviolable,^ and a vessel may 
nevcT, thend'ore, be considered to be rendering iinneutral 
service by carrying amongst Iut postal correspondence 
despatches containing intelligence of the enemy, a mail- 
steamer is iievertlieless ^ not exempt from the laws and 
customs of naval war resjH^cting neutral merchantmen. A 
nmil-boat is, therefore, exposed as much as any other 
mercliantnian to eaj^ture for nMidering unneutral service. 
(Capture is allowed only so long as the vessel is in delicto, 
i.p, during the time in which she is nmderiiig unneutral 
servict' or is being pursu(*d for having done so. 

§412. According to the practice prevailing before the Penalty 
Naval Conference (jf London, a neutral vessel captured for 
carriage of ptwsons or despatches in the service of the enemy Service, 
could be confiscated. Moreover, according to British^ 
practice, such part of the cargo as belonged to the owner 
of the vessel was likewise confiscated.® If the vessel w^as not 
found guilty of carrying persons or despatches in the service 


' The successful performance of 420; The A:alanta (1808) 6 C. Rob. 
the service undertaken is not essential 440. See Holland, Prize Law, §§ 96 
to constitute the ollenoe. and 105. 

* Se^ above. §§ 101, 319. 

* See Article 2. * See, however, The Hope (1808) 

The Friendship (1807) 6 C. Rob. 6 C. Rob. 463 (u.). 
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of tho enomy, and waa not therefore condemned, the Govern- 
ment of tlie captor could nevertlielesa detain the persons 
as prisouera of war and conhscato the despatches, if they 
were of such a character as would* have made a veaael which 
was cognisant of their character liable to punishment for 
transporting them for the enemy. 

The Declaration of London recognised those three rules. 
Articles 45 and 46 declared any vessel rendering any kind 
of unnoutral service to Iho enemy liable to confiscation, 
and also such part of the (‘argo ius bc^tmged to tlie o\rner 
of the confiscated vessel. Ami Article 47 provided that, 
although a neutral vessel might not be liable to condemna- 
tion, the capturing State might nev^(M'th(4ess detain as 
prisoners of war any members of llie armed forces of the 
enemy who were found on board. Tlic ease of despalclies 
found on board was not mentioned by Article 47.^ 

Although the Declaration of London meted out the same 
punishment for the several kindhof unneutral servitic which 
it enumerated, it did make a distinction with regard to the 
treatment in other resjiects of vessels captured for rendering 
unneutral horvico. 

Article 45 provided for a neutral vessel cajjtured foi 
having rendered either of the two kinds of unnoutral s(‘rvice 
mentioned in it, t refitment in a general way the same as that 
of a neutral vessel captured for the carriage of contraband. 
The vessel did not lose her neutral character, and hurl \ind(‘r 
all circumstances and conditions to bt* taken befijre a Pri/a^ 

^ The mere fact that a neutral not be tontiseated if she wau eii- 
veggel IS rendennj? unneutral ser\ice counterod at sea \\lnle unaware of 
i« not fiuflBcient for her tondeinna- the outbreak of howtilities, or if the 
tioii ; in addition, mens rfa is re- master, aftei becoming aware of the 
quired. to we/?? rta in prize outbreak of hostilities, had had no 

law see Lord M»Tnvale, op. cit., opportunity of disembarking the iwia- 
above, § iU7.) As regards the four sengeis oomerned. On the other 
kinds unneutral bcivne which hand, a vessel was to b^ deemed, 
create enemy character, mfns r^a is according to Article 45, to be aware 
obviousl}' always in existence, and of the existence of a state^of war if 
therefore always* presumed to be she had left an enemy pprt subse- 
present. For this feason Article 46, quent to the outbreak of hostilities, 
in eontradiflti notion to Article 45, or a neutral port subsequant to the 
did not refer to the knowledge of notitication of the outbreajk of lios- 
the vessel of the outbreak^ of hostili- tilities to the Power to which such 
ties. But as regards the other cases port belonged, provided that such 
of unneutral service, Article 45 notification was made in sufficient 
provided that the vessel might time. 
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Court, unless— sc(3 Article 49 — to take her into a port of the 
capturing State would have involved danger to the safety 
of the capturing vessel or to the success of the military 
operations in which she wins engaged at tlie time. And an 
appeal from the national IVize Courts was to lie to the pro- 
posed International Prize* (\)urt.^ 

Article 4G, on the other hand, jiroyided treatment for a 
vessel captured for having nmdered any of the four kinds of 
unneutral service enumerated in it which, in a general way, 
was the same as that of a captured enemy merchantman, 
feiuch a vessel acquired enemy character. Accordingly,^ all 
enemy goods on the vessel might he seized, all goods on 
board were to he ])resum('d to l)e enemy goods, and the 
owners of n(‘iitral goo(l^ on l)oar(l were to have to prove their 
neutral elmra(‘t(T. Further, the rnle.^ of Articles 4S and 49 
eoneerning the (lest ruction of neutral vessels were not to 
apply. Again, tio apjx'al was to lie from the national Prize 
(>\)urts to the projK)sed International IVize Court hy the 
owner of the ship except on the one question, whether the 
act of which she was accused ha<l the character of unneutral 
service ^ 


§ 413. iVccording to tlie British'* and American practice, 
as well as that of some oIIkt States, wiiich prevailed prior 
to the Xaval (\)nfer(me(* of l..oTidon, whenever a neutral 
vessel was sto})pt‘d for earning persons or despatehe.s for 
the eiKuny, the.se could not he s(*ized unless the vesH*l was 
seized at the same linn*. The release, in 1801, during the 
Am(Tican Civil War, of Messrs, JIason® and Slidell, who 
had been forcilrly taken off the Trent, while the ship herself 
was allowed to continue her voyage, w'as based by the 
United Stales on the fact that the seizure of these men, 
whom the American Covernment professed to regard as 
‘contraband of war,’ without the .seizure of the vessel, 


Seizure of 
Enemy 
Persons 
and l)es* 
palehea 
without 
Seizure of 
Vessel. > 


was illegal. 


1 Sec below, §§ 438-447. decidi*d in the same way as the 

* See above, § S9. question ether the owners of 

* The question whether, if the neutral goods on a destroyed enemy 
vessel was destroyed by the captor, merchantman have a claim to com- 
the innocent owners of the neutral i)ensation ; see above, § 194. 

gootls on board might claim com- * See Holland, Prize Law, § 104. 
pensation, would have had to bo See abo\o, § 408(a.). 



844 


UNNEUTRAL SERVICE 


[§ 413 

Since, according to the Declaration of lioiulon, a neutral 
vessel rendering unneutral service of any kind was liable 
to be confiscated, it is evident that in such a case the 
enemy persons and despatches .concerned might not be 
taken off the vessel unless the vessel herself was seized and 
brought into a port of a Prize Court. However, Article 47 
provided that any member of the armed forces of the enemy 
found on board a neutral merchant- vessel might be taken 
off and made a prisoner of war, although there might be no 
ground for the capture of the vessel. Therefore, if a ve^'sel 
carried individual members of the armed forces of the 
enemy in the ordmaiy course of her voyage,* or if she 
transported a military detachment of the enemy and the 
like without being aware of the outbreak of hostilities, the 
members of the armed forces of the enemy on board niigbt 
be seized, although the vessel hei-self might not be seized, 
as she was not rendering unneutral ver\ ie(‘. 

The Declaiation of London <lid not leler to tlie eax’ of 
enemy despatches embodying intelhgenoe found on boaid 
such a iH'utral vessel as might not heiselt be captured loi 
such carriage. For instance, if a mail-sTeamer, puisunig her 
ordinary course, carri(*d a despatch of tin* enenu , not in her 
mail-bags, but sejiaiately (in which case, according to 
Article 45, the vessel was not liable to sei/ute), might 
despatches be seizetl without the s('i/aire of the vessel { 
The question ought to lie aiiswi'red in tlie affiimative 

* Arconhngly, in Januarv 1912» posi*fI to bo Turkish ofiuois on thou 
(luring th(. 'lurfo Italian War, the to the thtatio ot wai, luid l»(in 

Italian gunboat Votunio, after hav for<ibl> taken ot! and miule pi isont'i*^ 
ing oierhaulul, m the Red Sea, the On the protef»t of Fraiuf, it whs 
Bntiah steamer Africa going fioni agrted UtMcen the paities that tin 
Hodeida to Aden, took off ancl made casu should htttUd h\ an arbiti il 
prisoners war Colonel Kiza Rev award of the l\rinan(>nt Court of 
and eleven other Turkish offners Aibitiation at The Hague, Ital\ 
Although the Declaration of London asserting that she had only act(»d in 
was not ratified by Great Britain, accordance with Article 17 of the 
she did not protest The case of Declaration of J^oiuloii. The Court, 
the MaTKmba ought likewise to on May 0, 1013, gave Its award 
be mentioned here This French in favour of France, l^eiauae th< 
steamer, which plied between Mar commander of the XqordtM did not 
sedles and Tunis, w^aa ruptured on demand from tlie Mantuba tin* 
January 18, 1912, by the Agnrdai, handing over of the Turksg but cap 
an Italian torpesdo-boat, in the tured her. See Rapjsardj-MiraheJb 
Mediterranean, brought to Cagliari, in R [ , 2rid Her., 15 (1913), pp 
and then released after twenty-nine 135 138, and m /?,/ , 2nd scr , 
Turkish passengeni, who were sup Hi (1014), pp. 128 136 
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However, the rules of Ihc Declaration of London are not 
legally binding.^ 

§413a. The practice prior to the First World War in Seizure of 
the matter of rcinoviiig persorn other than those actually 
incorporated in the enemy forces was not settled. As stated eervistfl 
above, Article 47 of Die Declaration of London jirovided 
that only the latter may be taken off. On November 1, 

1914, the British Foreign Office gave notice that, ‘ in view 
of the action taken by the German forces in Belgium and 
France of removing as prisoners of war all persons w'ho are 
liable to military service, His Majesty's Government have 
given instructions that all enemy reservists on neutral 
vessels should be made prisoners of war.' The French 
Government published a wsimilar notice. In comvqueiice, 
all enemy subjects of military age found on board neutral 
vessels on the high seas were taken off by the cruisers of 
the Allies and made prisoners of war.^ 

While ut the beginning of the war, at a time when the 
Declaration of London was still acted upon, that practice 

’ diiftioTit from tin* casr* oi gets wcio rt*movt*d and taken to 

tin hUiiirc ot MU 1) cuerin ptT^onsand («ibraltai aa prisoners of war. 'I he 
dnapatdu'a as a vessd catinot canv DuUh liner Afu; Amsterdam uas 
^Mthouf exposing luTseli to puiudu stopped bv a French cruiser on the 
ment la the ease Avhere a vessel has liigh seas ut! l)re^t, and 4(.K) (leunanfi 
Hue h enemy iKUsuns ami despati lies and 250 Austrians were removed and 
on l>oard as she is allo\^eil to tariy, made prisoners of war. Of the pro- 
biit a beUigeient beh«*\es *it to be testn of the neutral Governmentb 

nece8.sar\ in the inteu*t>t of self affeded. onh thobo of the f^nited 

defence to sei/.e them Since neces Stales of America were of ai \ avail, 
sity in the interest of self presen at ion When the American steamer, 11 1 wd5fr, 

IS, according to internal lonal Law, in two days after haMng left Colon, 
ccitain caHCH an excuse for an illegal was stoiipcd m Novombtr 11)14 by 
act, a Iwlligorent may sei7e such the From h cruiser Cande, and August 
persons and despatoluN, pi ovid<‘d tliat Piepen brink, a Gorman W'aiter, was 
their st*i/uro is not iiuTcly dcMrable, taken off, brought to Kingston m 
butaI)soluielyneoe8«ar> in the interest Jamaica, and detained aj a prisoner 
of Helf-defenee. For instaiii'e, seizure of w^ar, tin* United States protested, 
of an enemy amiiassador on hoard a and after some conespondciue the 
neutral vessel would be juddiable if French and British Governments con- 
he was on the way to submit to a sonted to set him free, * as a friendly 
neutral a draft twenty of alliance in- ac while reserving the question of 

jurious to the other belligerent. (Sec principle involved' (see A.J.^ ft 

Hall, §263; Rivier, li. p.390 ; above, (1916). Special Suppl., pp. 353-360; 
i, §§ 129 and 130.) Hyde, li. § ) (n.) ; and above, vol. 

^ The following are examples ; i. § 313 («.)). Again, when, m Feb- 
The Italian steamer Aneona^ sailing ruary lOlG, the American st-earaship 
from New York to Italy, was held UAiria was stopped by the British 
up hv an English cruiser near Gib- cruiser Laurentic on the high seas 
raltai. and sc'venty German passen- about ten niile^'^ from the entrance 
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was justified as a measure of reprisals, it was subsequently 
'based on the wider and, it is believed, uiiimpoiK'iuible 
groiuid that there is no valid reason for diffcn^ntiating 
between jiersons actually enrolled in tlu' armed forces of 
the enemy and those most likely to be incorporated in them 
when they rt^,ach their country.^ This was also the view 
propounded by Great Britain in reply to the protest of 


♦Japan against the seizure, in 
Gorman natioi\als of military 
a Japanese steamer. ^ 

to the Yang-tze-kiang, and twenty- 
eight (Germans, eight AnstriaiKs, and 
two Turks were takcMi off, carried to 
Hong- Kong, and there detained as 
prisoners of war, the United Stales 
Government protested, and after 
some <“Orrespi>iideiKe the prisoners 
were set free, although Great Uritain 
reserved the question of pnneiple 
(see A.J., U) (1916), Siveeial Suppl.. 
pp. 427-432; Hyde, ii. §§81b-H20; 
(iarner, ii. §540; Malkiu in fLY., 
1024, pp. 66-77). For other examples 
see Garner, li. § 539. Sec also Jfarinrd 
Utsuirrh (1030), pp, tK)2-6I8 ; Bncg-* 
in A.J.t 34 (1040), pp, 240-250; 
and Scheuner in Z.V., 24 (1941), 
pp, 41 1-442. 

‘ See the British note of .July 15, 
1916 in connection with the case of 
the TAina (see above, p. ^5 n ); l\S. 
For. Suppl., 1916, p, 053. The 
French instructions of 1934 expre«*>4iy 
provide for the seizure from neutral 


Jamiary U)i0, of a mmiber of 
age from tlie Maru, 

vessels i)t, ami»ijg (»ther'^, all enemy 
passengeis ‘ aptes an serviee luilitaire ' 
(Artiek Ot). 

“ MibM‘quentl\ nine out of tMent \- 
one Germans were loleased on the 
ground that they were nlatnely iin 
suitable for military seivite. It was 
arranged that dap.iiiese sfeauieis 
would in the future refuRc to accept 
passengers * who are, or who are 
suspctttd to be emlxslicd in the 
arimd forces ot belligerents.’ For 
the cxchaiigi' ol <M)rresponclenee see 
Cmd. 6166. In lS9t, in the eoiirse 
of the Ni no-Japanese War, Japan 
took off a French vessel two United 
States citizens who w(‘ie proceeding 
to Uhina in Conner tiow with a con- 
trart offering to the (’hinese Goxern 
men! the use of a new kind of torprvlo. 
The\ were ‘<llb•^equentl^ rrdcased on 
panile. ‘See R.d , 2 (iw»). p. 12S. 
And see, genenilK, llatkw'oitli. \i 
pp 622-6.38 
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VISITATION, CAPTUIIE, AND TItlAL OF 
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VISITATION 

l5yoH(Trtiu)ok, Qnft>stiotte,s Juru puhhcu I, It- Vattvl, in. §114 Hall. 
§5 270-276- Alarming, pp. 433 4oO- -IMiiUimorp, iii. §§ 322*344 — T\Msa, ii. 
§^91-97 Hallevk, ii. pp. 271-304 — Ta\lur, §§ 68/i.Gh9 — Wharton, iii. 
§§325, 31G--\Vlieatoji, §§524-537 Muore, vii. §§ 1199-1 20u Heishey, 
Noft. 516 520 -Hluntschli, §§ 819-J^2G Hofitvr, §§167-171 -Geffcken in 
HoUztndorJJ, iv. pp. 773-781 - Kluber, §§ 203-294 c;. F. Alaricns, ii. §§ 317, 
32] riltii.i' o § 1 05— Fam'hiUe, §§ 1657-1673- Do'^pagnet, Nos. 717-721 
--Rivitjr, 11 . pp. 423-426— N\s, ni pp. 679-GOU- ('alvo, v. §§ 2939-2991 -- 
Fiore, lii. Nofi. 1630-1G41, and f od^, Nos, 1B76-10()0 Martens, li. § 127 — 
Kleen, ii. §§ 185-109, 209- Gc««ner, pp. 278-332 -Bueck, Nos. 767-769-- 
Dupuift, Nos 239 252, andtrWfrrr, Nos. 189-204 Bernsten, §11 — Schramm, 
§§ 13-1 4 Nippold, ii. § 35 -Forels, §§ 52-55 -Testa, pp. 230-242--Ortolan, 
11 . pp. 214-245 -Hautefemllc, ni. pp. 1-298 HoLand, Prize Law^ §§ 1-17, 
155-230- Hai’kworth, \ol vn pp 175-212 —Hyde. ii. §§ 724-735 — 
Baly, pp. 300-319— Keith’s W’heaton, pp. 1 131-1144- KoJin, §§ 1283- 
1207 Suarez, ■§§ 413-55J) Ver/ijl, §§ 672-090 — Kunz, pp. 169-172 — 
Spaight, .4fr, pp 3S2-409, 466, 47 1 . 472- St hlegel. Svr la \ vaisseavx 

neiitres nous cnuvoi (ISOO),- Letttrs bp Ihstoncui^ (l.s63), Right of Search^ 
pp. 175-184 -Alirbdth, Iht f i dkrrrtrchtlii'hi n Grand viize de^ Durch^ackungs- 
rechts zur Se^ (1903) Loe\senthal, Das r7Ufrsuch}ing.^recht 
nationalev Sfencht^ ui Kneg vtid Vrieden (1905) -Atherley-Jones, ( ow- 
mcrce tn War (1907), pp. 299-360- Hirschmann, Das internalionale Prtsen- 
rtchi (1912), §§ 33-34 -Wohborg, § 7 Garner, ii. § 500 — Navello, L\'wlu- 
tion du droit de visile et du droit de ptise au cours de la drrniere guerre (1925), 
pp, 117-144 - Garner, Deielopmnits {\02o), pp. 365-366, 788-790- Frasconk, 
FluV, Search and Seizure on tht High Seus (1938) — iTessup and Beak, 
Xeatralihj, i. : The Ofignis (1935), pp. 167-2(KV Colombos, §§ 255-268- 
Higgins and (*olombos, §§ 750-781- Harvard Remmh (1939), pp. 535-547 
- -Dnboe in R.O.^ 4 (18971, pp. 3S2-403— Allin in Minnesota Law RtiieWt 
April 1917 -Higgins in R Y., 1926, pp. 43-53, and in flagxfr Rtctml 192G 
(i.), pp. 69-128 -Fitzmaiinee in AM’.. 22 (1945), pp. 73-95- General 
Beport on Prop().sed Buies of Aerial Warfare, eh. vii., Gmd. 2201 of 1924, 
J.t/., 17 (1923), Suppl., pp. 257-260, See also t .any of the monographs 
quoted above at the oominenccrnent of § 391 ; Bulmerincq’s articles on 
/.€ droit des pnses maritimes in R.L, 10 13 (IS78-1S81) ; and the General 
Report proBented to tlie International Naval Gonferoneo of I^ondon on 
behalf of the Drafting Ooramittce, Artielo 03, (^md. 4654, p. 63, 
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§ 414. The right of visitation ^ is the right of belligerents 
^0 visit and, if need be, search neutral merchantmen for 
the purpose of ascertaining whether these vessels really 
belong to the merchant marine of neutrals, and, if this is 
feund to be the case, whether they are attempting to break 
blockade, or are carrying contraband, or rendering unueutral 
service to the enemy. The right of visit and search was 
already mentioned in the Consolato del Mare ; and although 
it has often ® been contested, its raison d'etre is so obvious 
that it has long been universally recognised in practice. It 
is indeed the only means by which belligerents are able to 
ascertain whether neutral merchantmen intend to bring 
as.sistance to the enemy and to rciuh'r him uniu'utral 
services.® 

§ 415. The right of visit and search ma\ be exorcised by 
all warships * and military aircraft ® of belligerents.® liut 
^ince it is a belligerent right, it may, of course, only be 
exercised after the outbreak, and before the end. of war. 
The right of visitation which men-of-war of all nation.s have 
in time of peace in a ca.^e of suspicion of piracy ’ has notliing 
to do with the belhgerent right of visit and seaicli. But 
since an armistice does not bring war to an eiul,, and since 


^ 'Ibis right of iiMUtion is not dii 
imU‘pt,*iident right, but fs iri\olM<l in 
the right of either belligerent ‘•et- 
Abore, §314 “to punish nditiil 
vmelu breaking blockade, »rtn\in!,j 
contraband, and rendenng unueutral 
hervici". It lb a riyAt, in rontrwiis 
tinction to the duty, of every belli' 
gerenl to Msit an ui^my incnhanl 
man if ho dtHires to capture her. 
Kf^e Oppenheim in Z.V., K (1911), 
pp. 104.16% 

* ^ee, for metanco, Huhner, /> h 
saisif lejf bdlimentfi nfutrfH (17.59), i 
p. 227. 

® Sec the statement of the right of 
visit and search by Lord Stowell in 
77ir Marm (No 1) (1799) I Hub, 
at pp. 3W-362. A * Pw^-glemunt inti*! 
national des prisOH maritime^ ’ wan 
adopted at Heidelberg in 1687 by 
the Institute of International I/aw, 
JJ l-2fl of which regulate vwit and 
search. See Annuairt, 9 (1888), 
p.218. 


* A (a])tuitd nentral inerchaiitnian 

du<s nut b<‘eouie a etnnniiHHiuned 
Le.wl by having a pri/e ciew on 
board, and h/Lh no right to vibit, 
search, and (aptuie i«thir neutial 
men haiitmen. Uhen, thinfuie, in 
May 1917, dining the First Uoild 
War, a laptund J)iit<h \dlh «i 

(ierinaii prize crew on boaiTi cap- 
tured the Komngxn ICmnuij a I>utfh 
steam trawler, which stranded while 
being taken to a (UTrOrin port, 
the Dutch (lovernment protested, 
Tlic (ierman (lovemmotit made 
an apvdogy, and compensated the 
owners of the Komngin for 

the loss of their vessel ; seu also The 
7Vm, Fauchille, Jur. all, 1^7. 

® For instances in the Fjrst World 
War aee Spaight, Atr, pp. 4j7l-472. 

• In former times also by privateers. 


^ See above, vo). i. § 266 (2). 
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the exercise of the right of visitation is not an act of warfare, 
it may be exercised during the time of a partial or general# 
armistice.^ The region where the right may be exercised is 
the maritime territorial belt of either belligerent, and the 
open sea, but not the maKtime territorial belt of neutrals. 
Whether the part of the open sea in which a belligerent 
man-of-war meets with a neutral merchantman is near or 
far away from that part of the world where hostilities are 
actually taking place makes no difference, so long as there 
is suspicion against the vessel. The question whether the 
men-of-war of a belligerent may exercise the right of visita- 
tion in the maritime territorial belt of an ally is solely one 
between the belligerent and hi.s ally, provided that the latter 
is already a belligerent. 

§416. During the nineteenth century it became universally Only 

reoogni.sed that neutral men-of-war are not the proper 
ob]ccts 0! the I jght of \ isit and .search of belligerents.* Tht‘ may be 
same applies to public neutral ve.ssels which sail in the service 
of armed force.s, such as transport vessels, for instance. 
Doubt exists as to the position of public neutral vessels not 
sailing in the service of armed forces, e.g. mail-boats belong- 
ing to a neutral State. It is asserted * that, if commanded 
by an officer of the navy, they must be treated in the same 
way as mim-of-war, but that it is desirable to ask the com- 
manders to give their word of honour assuring the absence 
of contraband and imncutral service. 

§417. Sweden in 1653, during the war between Great Vewels 
Britain and the Netherlands, claimetl^ that the b“lligcrents““'^®'' 
ought to waive tlicir rights of visitation over Swedish 


* But tins w not universally recog- 
nised. Thus Hautofeuillo, in. p. 91, 
maintaiiiH that dining a general 
armistice the right of visitation mo 3^ 
not be exercised, and § 0 of the 
* E^glement international des prises 
mar tunes ’ of the Institute of inter- 
national Law took up the same 
attitude. 

In strict law the right of visit and 
search may be exercised even after 
the conclusion of peaco before the 
treaty of peace is ratified, though 
the above-mentioned § 6 of the 
R^glemeut’ declares that it oeases 


‘ avec lc« preliimnaires de la paix.* 
ISee below, § 436. Presumably the 
right was exercistxi in gthe case of 
The i?anw!e»j7 11922] 1 A.C. 9" ; 3 B. 
and C.P.(’. 1013. which was captured 
during an armistice and subsequently 
condemned ; sec alnnc. § 231, 

* In former times Great Britain 
tried to extend visitation to neutral 
inen-of-wt See Manning, p. 455. 

^ StH', for instance, Gessner. p. 297, 
and Perels, § 52, iv. 

* See Robinson, ColUcianea tnun- 
tima (1801), pp. 145-167. 


VOL. n. 


3h 
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morohantmen if they sailed under the convoy of a Swedish 
man-of-war whose commander asserted that there was no 
contraband on board the convoyed vessels— an exemption 
which is referred to as ‘ the nght of convoy ’ ; but the Peao(' 
of Westminster in 1654 brought this war to an end without 
any decision upon this claim. In 1756 tlu' hJcthi*rlan<ls, then 
neutral, claimed the right of convoy. But it was not until 
the last quarter of the eighteenth century that the right of 
convoy was more and inon* insisted upon by Continental 
neutrals. During the American War of Independence in 
1780, the Netherland.s again claimed i(, .tnd when they 
themselves waged war against Great Britain m 1781 they 
ordered their raen-of-war and privateers to respect it. 
Between 1780 and 1800. treaties were conehuh'd in which 
Russia, x\ustria. Prussia, Denmark, Sweden, France, the 
United States of America, and other States recognisi'd the 
right. But Great Britain always lefused to do so, and in 
July 1800 the action of a Biilish squadron in capturing a 
Danish man-of-war and her convoy of si.\ merchantmen for 
resistance to vi^itation called the Second Aniu'd Neutrality 
into existence. Yet Great Britain still resisted. It vias only 
to Russia ^ that by Article 4 of the ‘ Maritime ('onvention ’ 
of St, Petersburg of June 17, 1801, she conceded tliat vessels 
under convoy should not be visited by privateers : ami 
although during the ('rimean War sh<* vvaiveil her claim on 
account of her naval eo-o{K*ration with France (the latter 
recognising the right of convoy on principle), she waived it 
only for that jiartieular war. Although during the nine- 
teenth century more and more treaties stipulating the right 
of convoy were concluded, it was not mentioned in the 
Declaration of Paris of 1866, and Great Britain refu.seil to 
recognise it throughout the century. Bowev er, < Ireat Britain 
abandoned her opjiosition at the Nav'al (’onfojenee of 
London of 1908-1609. and the Declaration of London pro- 
po.sed to settle the matter by Articles 61 and 62 in n manner 
which involved a eou(‘e.ssion from the traditional British 

* But thw couceseion ftxt-endc^i to the Mantiino Convention on Octolier 
Denmark and Hweden* wnce these 23, 1801. 

Powers (see above, § 290) aoce<ied to 
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view.^ However, the Declaration haa not been ratified, and 
it is apparent fro»n the attitude of the British Government* 
during the First World War that it was no longer prepared 
to give offoct to the concession made at the Naval Conference 
of London and recognise the right of convoy. Thus, when the 
Dutch Government announced in 1918 that a convoy would 
be despatched to the Dutch East Indies carrying Govern- 
ment passengers and goods, the British Government ex- 
pressly refused to recognise the right of convoy, insisted 
upon the riglit to visit and search neutral merchantmen, 
even if convoyed, and only agreed to abstam from exer- 
cising that right on that occasion upon special conditions 
which the Dutch Govcrnraont accepted.® 

§ 418. "I’here arc no rules of International Law which lay Mode of 
down all the details of the formalities of the mode of visita-^“^*»- 
tion. A great many treaties regulate them as between the 
parties, tor luan^v of vinich Article 17 of the Peace Treaty 
of the f^yrenees of IGoh has .s<‘rved .ks a model. Maritime 


‘ Neutral vessels under the convoy 
of a man-of-Mitr the same hag 

were to bo exenijd trom search, and 
might not be visited if the (om- 
mander of the convoy, at the request 
of the tommarider of the belhgeient 
cruiser, which desired to visit them, 
gave, 111 wnimg, all the infurniation 
ae to the character of tlio convoked 
veeaels and their cargoes that could 
be obtained by ‘search. Should the 
rommaiider of the Ixdligoront man- 
of-war have reason to suspect that 
the conhdcnce of the commander of 
the convoy had been abused, he 
might not himself resort id visit and 
search, but had to communicate with 
the commander of the convoy. The 
latter had to luvostigato the matter, 
and record the result of his investi- 
gation in a report, a copy of which 
was to be given to the commander 
of the belligerent cruiser. If, in 
the opinion of the commander of 
the convoy, the facts stated in the 
report justitied the capture of one or 
more of the (‘onvoyed vowels, he 
was to withdraw protection from the 
offending vessels, and the belligerent 
cruiser might then capture them. 

In case a difference of opinion arose 
between the commander of the con- 


voy and the commander of the belli- 
gerent cruiser -for instance, with 
regard to tbe question whether cer- 
tain goods were absolute or condi- 
tional contraband, or whether the 
port of destination of a convoyed 
vessel was an ordinary commercial 
port or a port which served as a 
base of supply for the armed forces 
of the enemy and the like -the com- 
mander of belligerent cruiser was 
to have no power of ovonnling the 
decision of the commander of the 
convoy. He could only protest and 
report the case to his vjfovernment, 
w'hioh w^ould have had to settle the 
matter by moans of diplomacy. 

Had the Declaration of London 
been ratified, its rules concerning 
convoy would also hav0 applied to 
belligerent military aircraft meeting 
convoycil neutral merchantmen at sea. 

* Pari. Papers, Misc. No. 13 (1918), 
Cmd. 9028. As to the VmcricAn view 
of Neutral Convoy see Hyde, ii, § 734. 
As to the possibility of Air Convoy 
see Stmig’ Commtfcf, pp. 36-37. 
And see generally on the whole subject 
Gordon, La m,nU des eonvois nmtres 
(1936). and in R.G„ 41 (1934). pp. 
66()-030, and Akzin in Michigan Ixtw 
Review, 40(1941), pp. 1-23. 
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States have issued instructions to their men-of-war regard- 
ing them. As the result uiriform formalities are [)ractised 
with regard to many points ; but regarding others the 
practice of States diflPoi’s. 

§ 419. A man-of-war which wishes to visit a neutral vessel 
must stop her, or make her bring to. Although the ehasing 
of vessels may take place under false colours, the true colours 
must be shown when'vessels are stoppi'd.' The order for 
stopping can be given * by hailing or by firing one or two 
blank caitridges from the so-called affirming gun, and, if 
necessary, by firing a shot across the bows of the vessel.® 
If neverthele8.s the vessel docs not bring to, the man-of-war 
is justified in using force to compel her to bring to.* Once 
the vessel has been brought to, the man-of-war also brings 
to, keeping a reasonable distance. With regard to this 
distance, treaties very often stipulate either the range of a 
camion shot, or half such width, or even a range beyond a 
cannon shot ; but all this is totally impracticable,® I’he 
distance must vary according to the requirements of the 
case, and according to wind and weather. 

The rules concerning the stopping of vessels for M-italion 
apply also to visitation by belligerent aircraft. 'I’lie ordi i 
can in that case be given by hailing, or by ^nie other 
sign. 

§ 420. The vessel, having been stopjx^d or brought to, is 
visited * by one or two officers sent in a boat from the man- 
of-war. These offieers examine the pa{«'rs of the ves.spl to 
ascertain her nationality, the character of her cargo and 
passengers, and the ports from and to' which she is sailing. 
Instead of vwiting the merchantman and inspecting her 
papers ot^ board, the practice is followed by the inen-of-war 
of some States of summoning the master of the merchantman 
with his papers on board the former and examining the 
papers there. 

I See nbore, { 2>1, $ 678. As to a su/iKesteii, nodiiioa 

* See above, vol. 1 . 1 268. tion ui the case of vieitiiig aircraft 

•On emwgenoy measures vnth see Spaigbt, Air, pp. 472.4t3. 

regard to vvntation resorted to by • See Ortolan, ii. p. 220, and Perels. 
Great Britain during the First World ji 63, pp. 284, 286. 

War see Hall, {273 (n.). * Sm above, vol. i. {268, and 

* See for several easea Verzijl, Holland, Priu Law, {{ 196-216. 
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If everything is found in order and there is no suspicion 
of fraud, the vessel is allowed to continue her course, a# 
memorandum of the visit having beem entered in her log- 
book. On the other hand, if the inspection of the papers 
shows that the vessel is carrying contraband or rendering 
unneutral service, or that she is for some other reason liable 
to capture, slie is at once seized. But it may happen that, 
although ostensibly everything is in order, there is never- 
theless grave suspicion of fraud against the vcjssel. In such 
case she may be searched. 

§ 421. Search at sea^ is effected'^ by one or two officers. Search, 
and if ne(‘d be, a few men, in presence of the master of the 
vessel. Care must be taken not to damage the vessel or the 
cargo, and no force whatever must be applied. No h ck must 
be forcibly broken open by tiie search-party ; the master is 
to be requmnl to unlock it. If he fails to comply with the 
demand, U(‘ is not to be comixdled to do so, .since his refusal 
to assist the searcli in general, or the search of a locked part 
of the vessel or of a locked box in particular, is at once suffi- 
cient cause for seizing the vessel.^ bearcli being completed, 
everything removed has to be replaced vvith care. If the 
search has satisfied the searching officers, and dispelled all 
suspicion, a memorandum is entered in the log-book of the 
vessel, and slu* is allowed to cimtiuue her voyage. On the 
other hand, if search has brought the presence of contraband 
or any other cause for capture to light, liie vessel is .^'azed. 

But since search can never take place so thoroughly Oii the 
sea as in a harbour, it may be that, although search has dis- 
closed no proof to bear out the suspicion, grave suspicion 
still remains. In such a case she may be ^seized and brought 
into a port for tlie purpose of being searched jbhere as 
thoroughly as pcKssible. But the commander of a m'^n-of- 
war seizing a vessel in such a case must bear in mind that 
full indemnities must be paid to the vessel for k>ss of time 
and other lc)s.ses sustained, if finally she is found innocent 
and the Prize Court declares that there was no reasonable 

* As to the general practice followed * See above, vol. : § 269, and 

by the Allies during the First World Holland, Prize Law, §5 217-230. 

War of taking vessels into port for 

search see below, § 42 1 a. * See also l)6low, § 423* 
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ground of suspicion to justify the seizure of the vessel.^ 
► Therefore, after a search at sea has brouglit nothing to light 
against the vessel, seizure should take place only in case of 
grave suspicion. 

§ 421o. During the First World War, the United States of 
America complained that British cruisers, instead of search- 
ing American vessels on the high seas at the time of visit, 
made a practice of taking them into port for search. The 
British Government urged in justification of this procedure ® 
that the size of the modem liner, the great amount of cargo 
carried by her, and the elaborate arrangements in vogue for 
concealing the identity of cargoes, made it impossible to 
carry out a thorough search on the high seas, o.s],)ecially as 
the danger of attacks from enemy submarines was so great, 
and ‘ the conditions during winter in the North Atlantic 
frequently render it imjiracticable for dajs together for a 
naval officer to board a vessel on her way to Scandinavian 
countries.’ The British Notes added that ships had been 


1 Th^ Luna (1810) E<i\^artk 190, 
The (ht<tfe (1855) 9 Moore P.C 150, 
The Baron Stjernblud [1918J A C 173 , 
3B.anfi(’.P( 17, 7 ’Ap 
P 250, 3 B ami CPC 87, where 
it was held that costs and daniagi'b 
Will nt)t be awarded when tin vahditx 
of the seuure dept‘ruis Hpon a diffn ult 
qucatfion of law , Iht Z^erwu^f |U)21| 

1 A C 4l5S , 3 B and C P.( 771 , ami 
Article 01 of the Det la ration of l.»ondon 
See also § 435 (n ) and ( a cited thei »* 

* The British Pnvj Council in 
The Zamora [1916] 2 A C. at p. 108 ; 

2 B. and 0 P.C at p. 28, and the 
French Prize Court of Appeal in 
The Federico (1916). H(i, 22 
(1915), Jurisprudence, p. 17. xxiv 
(1917), Ji/.uiprudence, p 11, Fau 
thille, Jur.fr , 111, 287, c«»nMidered the 
practice justifiable And sro The Atun 
[1947] 2 All Fi.R. 476 See also The 
Mmiana. (1919) 3 B and C.PC 340 
Article 182 of the Italian War ReguU 
tionfi of 1038 eqniMy allows diversion 
In general writers are not disposcil to 
question the legality of that practice 

e g , Hall, § 273 , Cenct, i. p 439 , 
Balladore Palben, p. 470 ; Colornbos, 
J 261 ; Higgins, Hague Oonferencee, 
1 414, and ’n Hague BecueU, 11 (1926) 


(i ), pp 129 11). V^anscluw, \ olkei 
recht (1931), p , Mon, The Sub 
marine tn War (1931), pp 126, 127, 
Van E)singa in Z T,, ll> (1932), 
p 61 G, Smith in Hecutil, 63 
(1938) (i ), pp. 642 647. But see de, 
II p. 444, and Baty, Canons of Inter 
national Law (1030), p 309 And see 
Han ard’ Restarch (1939), pp. 579 601. 

Concerning the DnUdi claim for 
damages for two toipcdocd Dutch 
vessels, The Bfrmsse and 3’Ac Ehe 
[1921] 1 A.C. 458, 3 B and CPC. 
771, whuh wtre torpedoed by 
a Cernmn submarine while being 
forcibly taken to the ptul of Kirkuall 
for examination, see Pari. Pajiers, 
Mibc No 1 (1918), Cmd. 8909, and 
(1919) 3 B. and C P C. 517. The 
Oorman practice also showed many 
coses of ‘ einstweihge Aufbnngung ’ , 
see for instance. The Star, Fauchillo, 
Jur. all,, r>2 ; The Berthip Elizabeth, 
Verzijl, § 707 As to visiting aircraft 
diverting merchantmen signalling 
to them for the purpose of search 
elsewhere than nur place lee Spaight, 
Air, pp. 468-472. Visit and search 
by submannes must be studied in 
connection with the question dealt 
with above, § I94a. 
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taken into port for search as long ago as the American Civil 
War, and again during the Russo-Japanese War and the* 
Second Balkan War. The diplomatic discussion was con- 
tinued,^ but the Allied Governments adhered to the practice 
of taking vesseks into port for search.* The same practice 
wa.s followed in the war which broke out with Germany 
in 1939. 

§ 4216. The (liiBcultic.s which arose rjut of the practice of The 
diverting neutral vessels for .search in belligerent ports led System? 
to tlie adoption at the beginning of 1916 of the system of 
so-called navicert.s. Navicerts were certificates issued by 
lh(' diplomatic or consular representative of the belligerent 
in a neutral country and testifying that the cargo on a vessel 
})roceeding to a neutral port was jiot .such as to be liable to 
seizure, 'fhe elll'eet of the Issue of the Tiavieert was that, in 
the absence of sui)ervening snspirious ciretimstances, the 
vessel when encountered by the naval forces of the belli- 
gerent was allowed to proceed on her voyage without being 
eonducted to port for search. I’he system of navicerts was 
adopted two months after the outbreak of the war in 1939 
and used on a wide scale.* It w'as considerably enlarged 
by the Ketaliatorv Onler in (^ouncil of July 31. 1940.'* which 


^ iSee the I'liitt-d Stall Notes of 
November 7, Demnlifi '2\ 

1914, and Xnvt*inber 0. 1915, and Uie 
l^ntiKh Notcb of Jdiiuary 1915, 
February ]0, 1915, and April 24, 
1916, 111 Pari. PaptTi, MibC. No. (> 
(1915). ( Wl. 7816, and No. 15 (1916). 
rmd. 8234 , nee also (Jarner, ii. 
§ 5()C», AJ., Id (1916), Special Suppl., 
pp. 120 f / seq . ; th(* Manic, Prize }aiu\ 
Nos, 442 445. 

* III Sethcrlandn-Avimran Steam 
Sariqatioyi Co, v. // M. Procuuiior- 
General |192(>] 1 K.B, 84, it was held 
by the Pourt of ApptMil that the 
exclusive chttraeter of the jiirihdit tion 
of Prize Courts prcvcnt<*d a unit nil 
shipowner, who had sustained damage 
from the exercise of the practice of 
search in port, from claiming com- 
pensai'on in the War Compensation 
Court under the Indemnity Act, 
1920. See also § 434 ( 11 .). 

* See Kite hie, The ‘ Navicert * 
System during tlie World War (19.38) j 
and Harvard Eeseareh (1939), pp. 


505-530, uhere proposals are also 
diseiiMsed for similar certificates 
i‘«Miied by neniral authorities. On 
ticcusions, in!>U‘Ad ot resorting to the 
procedure ol the muiwrt -ysteni, 
iHMitial shipb lun t* obtained i. i lumt \ 
frtuii St .iich o'l the hi^^^h scae h) giving 
an a^Mirame that when the e.argo 
a iieulral deHtinanon it will 
bt' held until examined and approve<l 
h\ the olfuial^ ot tlie luMligereiit, It 
Is nut believed that (he exert ise of 
ilu*.se measures of .supervision or of 
those t)f llie ‘ navicert ’•hv^tem in 
neutral terriloiy eonvtitutes .* viola- 
tion of neutiahty. By a l>ts.'ree of 
November 30, 1939, Uelgium made it 
an offence for Indgian subjects or 
corporations to >ubmil to bclligeixMit 
supervision in Belgium with the view 
to obt.iimn, a Nife-umduot or ex- 
emption fnim search for goods which 
might be eoiisulered eontraband. It 
does not appear that thin example 
was gonerallv followwl. 

* S.R. k ()„ 1940, No. 1436, 
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provided for Ship Navicerts,* Cargo Navicerts,* and Ct»rtifi- 
* cates of Origin and Interest.® The Order established pre- 
sumptions of carriage of ^ntraband and liability to con- 
demnation in respect of vessels and cargoes not accompanied 
by these documents.® 

§ 422. If a neutral merchantman resists visit or search, 
she is at once captured, and may be confiscated.® The que.s- 
tion whether the vessel only, or also her cargo, could be 
confiscated for resistance is controversial. Acctu'ding to 
British® and American theorj’ and practice, the cargo as 
well as the vessel is liable to confiscation. But Contiaental ' 
writers emphatically argue against this, and maintaui that 
the vessel only is liable to confiscation. 

According to Article 63 of the unratified Ih'claration (tf 
London, resistance to the legitimate exercise of the right of 
visit, search, and capture was to involvj* in all cases the 
confiscation of the ves.sel, which by her forcible resistance 
acquired enemy character.® 

Visit and search do not take place after a vessel has b<*en 
captured for resistance ; for the mere fact that she has 


' Thia is defined as a pass issuable 
in respect of a given voyage by the 
appropriate British or Allied authoi ity 
at all principal British, Allied, or 
neutral ports, if th%t authority is 
satisfied that the vessel is qiialifiod 
to receive it. 

^ This is defined as a pass issued by 
the appropriate British or Allied 
authority m the neutral country of 
shipment in respect of go(xls consigned 
to any port or place from which they 
might reh( h the enemy. 

* This IS a pass issuable in neutral 
territory certifying that a declaration 
of the non^-eneray origin an<l owner- 
ship of the goods concerned has been 
made, supported by satisfactory docu- 
mentary evideiK'e 

* Kee above, § 390f. .^Vnd see 
Higgins and Colombos, §§ 674-676. 
See also Fit»iij|funce in B.Y., 22 
(194f5), pp, 86-86, and Rowson, dud., 
24 (1647). pp. 166 200. It will be 
noted that the system of navicerts 
introilucod in 1916 was optional and 
applied mainly to gfK»ds .shippetl from 
the ITnited tStatee to the Scandinavian 
cotmtriee. 


^ See the ca«»e of the Italian vessel 
the Forte Said, which was condemned 
by an Austro- Uungafftin Bri/e (’ourt 
for attempting to escape and to ram 
an Austro - Hungarian submarine : 
Verzijl, § 687. 

• The Maria {]WJ) 1 T. Bob 340. 

’ See Gessrier, pp. 318 321 

• See above, ^ 86 1 »>r this reasiui 

such gowJs on boanl fih boloiigod to 
the master nr owner of the vessel 
might be treated as enemy goods 
and conJiscated. Kiiemy gooils on 
board might then likowise Ix' con- 
fiscated, although, when they were 
first shipixsl, the vessel bore neutral 
character. >\inher, all goods on boai d 
were then presurnerl to lx* enemv 
goods, and the owners of oeutral gooils 
on boarrl would have haci to prove the 
neutral character of their goods. 
Lastly, no appeal was td lie from the 
national Prize Courts to the proposed 
International Prize (Vjfurt by tlu- 
owner of the ship except <‘oncertiing 
the one question onl\, whether theic 
was justification for capturing her on 
the grounds of forcible resistance, 
ace below, {!! 438-447. 
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resisted makes her liable to confiscation, and it becomes 
irrelevant whether visit and search would show her to b« 
guilty or innocent. 

§ 423. According to the practice hitherto prevailing,^ and wh»t 
also according to the unratified Declaration of London, 
mere attem[)i on the part of a neutral merchantman to R««ut- 
escajM? visitation does not in itself constitute resistance. But 
she may be chased and compelled by force to bring to, and 
she cannot complain if, in the endeavour forcibly to compel 
her to bring to, she is damaged or accidentally sunk. If, 
however, after the vessel has been compelled to bring to, 
visit and search show her to be innocent, she must be allowed 
to proceed on her course.* 

§ 424. Wlieaton excepted, all writers would seem to agree Sailing 
that the fact of neutral merchantmen sailing under a convoy 
of enemy uwn-of-war is equivalent to forcible resistance on Coiwoy. 
their part, whether they themselves intend to resist by force 
or not.® But the Government of the United States of 
America in 1810 contested this principle. In that year, 
during war between Great Britain and Denmark, many 
American vessels sailing from Russia used to seek protec- 
tion under the convoy of British raen-of-W'ar, whereupon 
Denmark declared all such American vessels to Ix' good and 
lawful prizes. Several were captured without making any 
resistance w'hatever,’und w'cre condemned by Danish Prize 


' The 3f aria {17^^) 1 C. Rob. 3^0. Series), 73, tho Court heh? that an 

* Rosistaiice, to bo penal, must bo ^^^ttorapt to stuttle the ship con- 
forcible rc 3 i 8 tai.ee: c.g. U a vessel re«8t'.nce to visit 

applies force in rcsi-stiiig any Icgili “‘o ‘“Wc 

mate action by tho tiolligcrcni cruiser condemnation, 
which requuos her to stop arul to be * Sec Kijriah Jen v. Germany (Gretco- 
visited and soa relied. It is not cortain (Jerman Mixeii Arbitral Tribunal); 
whether the actual application of force Annml Dujest. 1027-1^^518, Case No. 
only, or a mere refusal on the pait of 387. But seo the Opinion jf Parker, 
the inastor. to show the ship’s jiapcr-* ITupire, in the case of The Motano for 
or to open lock<‘d parts of the vessel a possible ([ualification of thia rule: 
or locked lioxes, and similar acts. United States- Oermant Mixed Claims 
could conatituto forcible rosistanee. (’oiumission, IH (1924), p. 624 ; 

See also JVw Ilarlyst (1919) Knt- Annuai Digtet, 1923-1924, Case No. 
scheidun^en, ii. 237, where the cap- 221, Stt lao Willma- Bonn in NVntpp, 
lain escaped from the ship with the Wiirt,t in. pp. 049-954; Stodter, 
papers, and her seizure and aiibse- Flottengebiei im Seekritg (1936); 
quont destruction were confirmed by Gordon in 7?J., 3rd ser., 17 (1936), 
the Gorman Prize Court. In The pp. 165-196; Harvard Research 
Indo VhimxB (1941) I IJ. P.O. (2nd pp. 674-680. 
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Courts. The United States protested, and claimed indemni- 
ties from Denmark, and in 1830 a treaty between the parties 
was signed at Copenhagen, J according to whirh Denmark 
had to pay 660,000 dollars as compensation. But Article 6 
of tins treaty expressly declared that ' the present conven- 
tion is only applicable to the eases therein mentioned, and, 
having no other object, may never hereafter bo invoked l\v 
one party or the oth6r as a precedent or a rule for tin* 
future.’ ® 

Article 63 of the Declaration of London did not define the 
term ‘ forcible resistance.' 

§ 425. Sinc(“ Great Britain doch not recognise tin* right of 
convoy, and has always insisted upon the right to visit 
neutral merchantmen sailing under the convoy of neutral 
men-of-war, the question has ansen whi'ther such merchant- 
men are regarded a.s resisting vi.sitation in case the convoy- 
ing men-of-war only, and not the convoyed vessels them- 
selves, offer resistance. British practice has answered the 
que.stion in the affirmative. The rule was laid down in 1 Tbtt •' 
and in 1804 * by Sir William Scott in the ca.se.s of Swedish 
vessels captured while sailing imder the convoy of a Swedish 
man-of-war. 

Had the Declaration of fjondon lieen ratified, uniter Articles 
61 and 62, which recognLe the right of convoy, resistance by 
a neutral convoy to visitation could -not, under ordinary 
circumstances, have been eonsidensl to be resistance on the 
part of the convoyed neutral merchantman. If, however, 


^ Martens, y.IL, 8. p. 350. 

^ Set* Wheaton, §§ ,)3() .'JS? , 1 aj lor, 
§ 01^3, p. 790 ; and Hyde*, ii § 735. 
Uheaton waa the negotiator o( this 
treaty on the part of the 
States. With the case of neutiai 
inf rchantmeii sailing under enemy 
ronvoy. the other fa» 0 “ see above, 
^185 in which neutral goods are 
placed on board aa armed enemy 
vessel 18 fiequently confused. In 
the case of 7'Ae fanny (1814) 1 Dod. 
443, Sir William Scott condemmsj 
neutral Portuguese property on the 
ground that plaeing neutral property 
on boarrJ an armed vessel was equal 
to resistance against visitation. But 
the Supreme Court of the United 


States of America, in the oa'^e (»f The 
Nereide (1816) 9 ('ranch 3S8, held the 
fontrarv view The lourt w.ts oom- 
jMwefi of live JudgcH, of whom Story 
was one, ami the latter dH«cntfMl 
from the majority and conHldeied the 
British practifo (orreit. Sc‘e Philh- 
more, ui ^ 341 , Wheaton, § 629 ; 
Smith, The /Vvfm/mw of f^fcrchant* 
/fhtpft (1917), pp. r)8-bl. 

’ Th Mana (1799) 1 V. Bob. 341), 

< ne Khche (1804) 6 ('. |tob. 17,3. 
But see Deilk and Jessup in Oi* 
rernUy of Pfnmylvavia Law Hetiew, 
82 (1934), p. 21, n, 81 (off-print) for 
an f*arlier Knghuh ilecision to tho 
contrary. 
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the coTnmand(jr of a convoy, after having refused to give 
the written information mentioned in Article 61 or to allows 
the investigation mentioned in Article 62, forcibly resisted 
visitation of the convoyed merchantman by a belligerent 
cruiser, the qiu'stion whether resistance by a convoy was 
equivalent to n^sistance by a conv(3yed vessel would still 
have arisen. 

§ 426. The purpose of visit is to aj*K‘ertain the nationality Defioi 
of a vessel, the character of her e.argo and passengers, andp“®^^^ 
the ports from and to whi(‘h she is sailing, and it is obvious 
that this purpose cannot be r<\alised in case the visited vessel 
is deficient in her papers. As stated above, ^ every merchant- 
man ought to carry tlie following papers : (1) a certificate of 
registry or a sea-letbu* (passport) ; (2) the mu.st(‘r-r( M ; (3) the 
log-hook: (4) the manifest of cargo; (5) bills of lading; and 
(6) if chart(u*(*d, lh(' (‘liarter-])arty. If a vessel is visited, 
aiid cannot pj oduce one or more of the papers mentioned, she 
is suspect. Search is, of course, admissible for the purpose 
of verifying the suspicion ; l)ut it may be that search, while 
not producing any proof of guilt, does Jiot dispel the sus- 
picion. In such a case she may be seized and brought to a 
port for thorough examination. However, except in a case 
wliere she cannot ])ro(luee either a certificate of registry or 
a sea-letter (passport), sIk* oiiglit not to be confiscated merely 
tor deficiency in pa})ers. Yet, if the cargo is also su>s|x'ct, 
or if there are other circumstances which incix i-^e the 
suspicion, confiscation would be, it is believed, in the 
discretion of the Prize Pourt.^ 

§ 427. Mere deficiency of papers does not arouse the same spolia- 

suspicion which a vessel incurs if she destroys ® or throws 

^ I r ‘ facement, 

overboard ^ any of her papers, defaces them or conceals and Con- 
them, and, in particular, if she does any of these things 
when the visiting vessel comes in sight. Whatever her cargo 
may be, a vessel ma\ at once be seized without further 
search so soon as it becomes apparent that spoliation, deface- 


' Vol. i. § 262. 

* See Hall, § 276 ; and beluw, 
§ 428 (n.). 

» The UunU^ (1816) 1 Dod. 480. 


* The OpiKha [1916] 2 A.C. 206; 
2 B. and i\VX\ 160 ; and the French 
cases, The Iro-Maru, Fauchille, Jur, 
fK, 1 , 277 and 323; The Afonso 
XHJ., Kanchille, Juf./r,, i, 364. 
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ment, or concealment of papers has taken place. The pwvc- 
tice of the several States has hitherto differed with regard to 
other consequences of spoliation, defacement, or concealment 
of papt'm ; but coniiscation is certainly admissible in case 
other circumstances increase the suspicion.^ 

§ 428. Very high suspicion is aroused if a visited vessel 
caines double papers, or false ® papers, and she may cer- 
tamly be seized. But the practice of the several States has 
differed with regard to the question whether coniiscation is 
admissible on this ground alone. Wherea.s the piactice ot 
some States, for instance Russia and Spain, has answered 
the question in the affirmative, British ® and American * 
practice has taken a more lenient view, and condemned such 
vessels only on a clear inference that the false or double 
papers were carried for the purpose of deceiving the belli- 
gerent by whom the capture was made, and not in other'* 
cases.* 

§ 428a High suspicion is likewise aroused in cjise a ship 
with pajx'i's indicating a neutral destinatiou proceed.s to an 
eiiern}' port. The practice formerly prevailing did not indeed 


^ See Tht Apollo in Calvo, v § 2aS9. 

» The Sarah (1801) 3 C Rob 3.30. 
Tht Ran [1919] 1’ 317 , 3 B and 

P.C. 621. 

» i'he Eliza and Kcdy (ISO.*)) 6 U. 
Rob. 192. 

‘ Tht SI. Nxchohu (1816) 1 Wheaton 
417. 

Sec Hallcok, ii p 301 . Hall. 
§ 276 , Taylor. § 600 

® The DfcJarafion ol lA>mh»n did 
ni)t trumtion double or Idlsc papers, 
but the Keport of the Draltint? Tom 
mittcc on Article 64 (ontaiutd th(* 
followmg obsfervations ‘ It is perhapn 
useful to indicate cprlnin oa»PB m 
which the capture of a \nmld be 
justified, whatever might be the ulti 
mate decision of tho Pci/o Court 
Xotably, there ifl the case where some 
or all of the ship’s papers ha\o been 
thrown overboard, suppressed, or in- 
tentionally destrojcvl on the initiative 
of the master or one of the <rew or 
passengers There is in such case 
an element which will justify any 
suspicion and afford an excuse for 


capturing the vessel, subject to the 
master s ability to recount for ho 
attion before the Puzo Court Even 
if the court should accept the ex 
plaiiation given and should not hnd 
any reason for condemnation, the 
parlies interestid rannot hope to 
recover compensation 

‘ An analogous cose aould bo that 
in which there wtre found on board 
two sets of papers, or false or forged 
jiaperb, if this irngulant} were ion 
IK I ted with circumstances ealnilalcsl 
to contribute to the (aptuio of the 
vessel 

‘ It appeared sufficient that these 
(ascs in which there would be a 
reasonable excuse for the r.apture 
should be mentioned m the present 
Keport, and should not te made the 
object of express proviiioiis, smeo, 
otherwise, the mention these two 
particular cases might pave le<i to 
the supposition that th#y were the 
only cases in uhich a capture could 
be justified ’ For several cases during 
the First World War see VerxijI, 
( 693, and Colombos, | 338. 
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admit capture and condemnation in such a case provided the 
vessel was not otherwise susj)eot. However, during the First > 
World War, in October 1914, the Allies laid down the fol- 
lowing rule : ‘ A neutral vessel with papers indicating a 
neutral destination, which* notwithstanding the destination 
shown on the papers, proceeds to an enemy port, shall be 
liable to capture and C(mdemnation if she is encountered 
before the end of her next voyagt'.’ •The Maritime Rights 
Order in fJouneil of July 7, 1916, contained a corresponding 
rule with regard to a neutral vessel carrying contraband. 

11 

CAPTURE 

Hall, § 277— Weatlakf, ii. pp. 309-312 Lawrencp, 5 ^91 — Phillimore, in. 

§§ 361-304 - Twiss, ii. §§ 166-184 Uallock, ii, pp. 3S9 422--Taylor, § 691— 

Herflhtiv. ri21-r)22 Moore, vii. §§ 1206-1211 Bluntschli, §86)0 - 
HeSter, $§ 171, 191, 192 UefIcKeii m IloUzendorff, it. pp. 777-780 — Rivier, 
ii. pp. 426 428- Nys, in. pp. 695-710 — C’aIto, v. §§ 3004-3034- -Fiore, in, 

No8. 1644-1657, aiid Cod^, Nos. 1901-1912 - Martens, li. § 126— Kleen, 
ii. §§ 203-218 -(jessner, pp. 333*356 -Boeck, Noe. 770-777 — Dupuis, 

Nob, 253-281, and Ouerre, Nos. 205-217 -Beruhten, § 1 1 - -Schramm, 

§§14-16 -Nippold, li, § 35 -?erela,§55 -Teeta, pj^.. 243-24-4 -Hautefeuille, 
ni. pp. 214-298 Holland, Prize Iaiu, §§ 231-314 -Keith’s Wheaton, pp. 
1144-1154- -Fauchille, §§ 1408-1421. 1674-1691 (4)— M^ngnhac-Lenionon, 
li. pp. 503-519— Verzijl, §§ 697-780 Suarez, §§ 460-467 —Hyde, ii. §§ 752- 
756, 757-769 -Hackworth, vol vii pp. 217-270- -Kunz, pp. 172-174r-- 
ColoinboB, §§ 266-289 -II.S. Naval War Tode, ArtioloB 46-60 — Atherley- 
Jones, Commerce %n B ar {1907), pp. 361-646 -Hirschmann, lha inter- 
nationals PriAfnreckt (1912), §§ 36-37- -Wehberg, §§ 7 and 8 *i&rner, 
ii. §§ 474-493— Higcins in Ha^7ie Rcrueil, 1925 (i ), pp. 142-166 — Higgins 
and Colombos, §§ 782-805 Knauth in Cohitnbia Law Hfvien\ 46 (1946), 
pp. 77-92 -Rowaon in B.Y., 24 (1947), pp. 171-179 and 202-209. See 
also many of the monograpb'^ quoted above at the commencement of 
§ 391 ; Bulraerincq’s articles on Lc droit dot prises maritimea in /?./„ 10-13 
(1878-1881) ; and the General Report presented to the Naval Conference 
of London on behalf of its Drafting Committee, A^ticl(^a 48-54. 

§ 429. It follows from what has already been said concern- Grounds 
ing blockade, contraband, unneutral service, and 
that capture may take place either l)eca»i8e the vessel, or the Capture, 
cargo, or both, are liable to confiscatieu, or because grave 
suspicion demand.s a further inquiry which can only be 
carried out in a port. Both cases are alike so far as all details 
of capture are concerned, and in the latter case Prize Courts 
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may pronounce capture to have been justified, although no 
•ground for confiscating either vessel or cargo hiis In^en 
detected. 

The mode of capture is the same as in the case of capture 
of enemy vessels.^ 

Effect of § 430. The effect of capture of nt'utral vessels is in every 
(lifforeut from the effect of captuie of enemy vessels, ^ 
since the purpose ofi capture differs in these two Crises. 
Enemy vessels are captured for the purpose of appiopri- 
atmg them in the exercise of the right of a belligerent to 
appropriate all enemy property found on the ojien sea, or 
in the maritime territorial belt of either belligeient. On the 
other hand, neutral merchantmen are captuicd for the pur- 
pose of confiscating vessel or cargo, or both, as punishment 
for certain special acts, the punishment being pronounced 
by a Prize Court after a thorough iuvestigatiou into all the 
circumstances of the case. Therefore, although the effect 
of capture of a n(‘utral vessel is that tlu* \ess<»l, and the 
persons and goods thereon, are placed under th(‘ cajitor’s 
authority, lier officers and crew never become prisoners of 
war. They may indeed be detained as witnessi's for th(' 
trial of the vessel and cargo, but nothing stands in the way 
of releasing such of them as are not wanted for tHat purpose 
As regards passepgcrs, if any, they have to be released 
soon as possible, with tlie exception of those enemy persons 
who may be made prisoners of war.^ 

Regarding the conduct of neutral vessels to a port oi a 
Prize Court, whether captured bj a belligenuit cruiser or by 

^ See above, § 181, The ‘ U^-gle- AtfonliKo lifrUvn [eUS| 2 AU F.l* 
meiit international dea prises man t)7U, it ^vaH hfM tliat whore tlio port 
times/ adopted by the Institute of in wliuli tbe \osmoI lay had been 
Internatiofiai Law at its meeting at taptureil it imis not neccssarN, bn 
Heidelberg in 1887, regulates capture the purposes of a valid capture, t«' 
in §§45 62; see Annuatrfi, 9 (1888), take formal jKm^ssion 6f each indi 
p, 218. That capture may take place \i<liml ship. Altliongh the Naval 
on the high seas, or in the territorial Pn/o Act icquiros tho olptors to put 
waters of lieihgerents, but not in the ships within tho < i^tody of lh» 
neutral temtonil waters, la a matter pnre court, in the cm ui$stanooH smh 
of course. If capture does take place laxity could bo fxonsed, Tho ship^ 

in neutral temtonal waters, it is not woro aground at the tin^o and it 

the owner of the vessel, but the fwsumod that no action won roquind 
neutral State, which oan claim its until the salvage cqx'rat ions, 
release before the Prize Court. See * See above, § 1 85. 
above, § 362. In The Hellaman , The * See above, § 117. 



§ 431 ] CAPTURE 863 

military aircraft, tho same rules apply as in the case of the 
conduct of capturt'd enemy vessels ' to such port.^ 

§ 431. I’hat, as a rule, captured n(‘utral vessels may notDc«truc- 
l)c sunk, burned, or otherwise destroyed, has always been 
universally recognised, just as that captured enem}" mer- Prizes, 
chant men may not, as a rule, be destroyed.* But it has 
long been a moot question whether captured neutral vessels 
as well as eaptuK^i enemy vessels might be destroyed in 
exceptional eases instead of lu'ing brouglit before a Prize 
Court. British ^ practice did not, as regards her neutral 
owner, hold the ea}}tor justitied in destroying a neutral 
vesseb liowever ('xeeptioiial the ease might ha\e been, and 
however meritorious the destruction of the vessel from the 
point of view of the Government of the captor. For this 
reason, sliould a captor, from any motiv'e whatever, have 
destroyed a neutral prize, full indemnities had to be paid 
to the idtbough, if brought into a port of a Prize 

(A)urt, oondeiiination of vessel and cargo would have been 
pronounced b(‘yond doubt. ^ The rule was that a neutral 
prize must be abandoned, if for any reason it eould not be 
brought to a port of a Prize Court. But the practice of 
other States did not recognise this British rule. Tlie question 
became of great importance in 1905, during the Russc>- 
Ja])an<‘se War, whim Russian eruiseis sank a number of 


* See Hbo\c, ^ lair 
^ Intermitioiirtl La>\ dtu'S ri<a pre* 
seribe the oftieer to whose eiistody 
a prize and her carp:o must be eoiii- 
mitted pending adjudieation by a 
Prize Ooiirt ; but the luarHlial or 
other ollu er must exer< ise reason- 
able care in the exercise ol that 
custody, and in default of such care 
he is liable for loss or damage result - 
mg (Th^ Stw S'nw/ew fl022J I A.C. 
229; 3 R. and C.P.O. KlOO ; The 
iSflrjftt ('atharim (1919) 3 R. and 
O.P.f'. 3d7). If he eifeits an insur- 
ance on the property (‘ommitted to 
his charge, he does so voluntarily 
and on his own behalf, and cannot 
saddle the property with the cost 
(The mrnark (.Vo. 2) [1918] A.C. at 
p. 484 ; 3 R. and C.P.C. at p. 80 ; 
The Cairnsmore^ The (htn^ia [1921] 
1 A.C. 439 ; 3 B. and C.P.C. 797). 


These prrn ipkvH uere .i|>nhtd to 
goods det.iined under the 1 prisak 
Older 111 Council of Marih 11, 191.'> 
(The Niu Surticn, supra). 

3 See Smith, The l)f iruchon of 
}Itrch<int-6hips under IntermUioml 
Low (1917), pp. 78-101 ; Jansma and 
Bi^schop in (iroUus i^octHy, *1 (1919), 
pp. 3-U *, Rolm, §§ 1272-1281 ; 
Uiggiihs, op. nt., above, § t29, 

* The Aeffon (1815) *2 I'^^d, 48; 
The Fdmly (1819) 2 Dod. 381 ; The 
Leucade (1856) Spinks 217. Rei^ 
Philliinore, id. § 3,33 ; ii. § IGG ; 

Hall, § 277 ; Holland, i^iticrs to ‘ The 
Thnes ' upon H ar and Neutrality (.:rd 
ed., 1921) np. 173-181; Oarncr in 
A.J.f 10 (l';iG), pp. 1241; Harvard 
Research (1939). pp. 659-576. 

‘ As to the practice of Prize ConrU 
in awarding damages in such cases 
sec Verzijl, §§ 599-623. 
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British, (lerman, and Danish vessels.^ Russia paid damages 
•to the owners of the vessels the capture of which her Prize 
Courts declared not to have been justified, but she refused 
to pay damages to the owners of the other vessels destroyed, 
because her Prize Courts conoidered them to have been 
justly captured. 

The Declaration of lAtndon propo.sed to settle the matter 
by a compromise. Recognising that neutral prizes may 
not as a rule be destroyed, and admitting only one ex- 
ception to the rule, it empowered the captor under ciTtain 
circumstances and conditions to demand the handing 
over, or to proceed himself to the de.struction, of contra- 
band carried by a neutral prize which he was couifielled 
to abandon. 

According to Article 48, as a matter of principle, captured 
neutral vessels might not be destroj ed, but had to be taken 
into a port of a Prize Court. Howe% m-. Article 49 permitteii, 
as an exception, the destruction of a captured neutral \essol 
which would have been liable to condmunation, if the taking 
of the vessel into a port of a Prize Court would have involved 
danger to the safety of tlie capturing crurser, or to the 
success of the operations in which she was at the time i>f 
capture engaged. 

Accordmg to these provisions, a neutral prize might no 
longer be destroyed because the captor could not s]»aie a 
prize crew, or because a jiort of a Prize Court was too far 
distant, or the like. The only jubtification for destruction 
was to be danger to the captor or to his ojH'rations ^ at the 
time of capture. As regards the degree of dangi'r required. 
Article 49 did not provide any clue. But considering that 
Article .%! spoke of an ‘ exc<“ptional neee.''Sity,’ it was to be 

* Reported m Huret, i. pp 21. 5t, And see .trtidc I of thf Habana 

96, 115, 166, IhS, 271) OonvfMition of 1928 <>ii Maritime 

* See The Cysne (award of June Neutrality (see above, j 68), which 

1930, m an arbitration between provides, inter aha^ th^ lielligereut 
Portugal and Gerraanv), where Uer- aubmannea must not render neutral 
many wa» absolved of responsibility vessels incapable of navigation before 
on that ground. Thus wan a ‘^ase of the crew and passengcQB have been 
destruction by a submarine The placed m safety. ‘ If t^o submarine 
arbitrator also attached importance cannot capture the ship tvhile observ- 
to the fact that no pnze erew could ing these rules, it shall hot have the 
be spared; i4nnuaf /digest, 1929*1930, right to continue the attack or to 
Caae No* 287. destroy the ship ’ (Article 1). 
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hoped and expected that Prize Courts would give such an 
interpretation to Article 49 as would permit the sinking of* 
neutral prizes in cases of absolute necessity only. Be that 
as it may, according to Article 49, only such neutral prizes 
might bo sunk as would be liable to confiscation if brought 
before a Prize Court. Sinking of captured neutral vessels 
— apart from those which had acquired enemy character 
and might for this reason be sunk under the same conditions 
as enemy vessels — was, therefore, chiefly admitted under 
the exceptional circumstances mentioned in Article 49 in 
three ^ cases, namely : (1) when — see Article 40— the vessel 
carried contraband the value of which formed more than 
half the value of the cargo ; (2) when a vessel hod l>een 
captured for rendering those kinds of unncnitrai service 
which were enumerated by Article 46 ; (3) when — se^ 

Article 21 -a vessel bad been captured for breach of 
blockade. In no case in which she was not liable to confis- 
('ation might a neutral vessel under any circumstances or 
conditions be destroyed ; she had always to be abandoned 
if the capturing cruiser could not take lu^r into a port 
of a Prize Court. 

^Vhen a captor destroys a lurntral prize, he must place in 
safety all p(*rson‘N found on the captureil vessel, and he must 
take on board all Ihe captured slup\s papers which are 
rel(»varit for tlu' purpose of deciding tlie validitv of the 
capture. 2 

Moreover, according to Aiticle 51 of the Declaration of 
l^oiuloii, if the ca]>tor failed to establish before the Prize 
(*ourt that lie destroyed the pri/i‘ in the face of an eveep- 
tional necessity, the owners of the vessel and cargo had 
to receive full comi>onsation without any exaniiiiation of, 
ni any regard to, the ejuestion wdiether (lie captiiK listdf 
was justiflable. Compensation had likewise to be paid in 
cavse the capture was lield by the Prize Court tc‘ be invalid, 
although the act of destruction was held to be justifi- 
able (Article 52). In an}’ ease, tht owners of neutral 

^ As to cases iii which a neutral above, §§ 426-428. 
vessel carried defective, bpoiled, de- * See Article 60 of the unratified 
faced, double, or false papers, see Declaration of London. 
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goods * not liable to condemnation which had been destroyed 
with the vessel might always, and under all circumstances 
and conditions, claim damages (Article 53). 

Thus many safeguards would have been established 
against arbitrariness in the destruction of neutral prizes. 
On the other hand, it seemed to be going too far to insist on 
the captor letting the prize go with her contrab<ind on board, 
if he was compelled to abandon her. For this reason Article 
54 empowered the captor of a neutral vessel herself not liable 
to confiscation to demand the handing over, or to proceed 
himself to the destruction,® of any goods liable to eoufisea 
tion found on board, if the taking of the vessel into a port 
of a Prize Court would have involved djinger to the captor, 
or to the success of the operations in which he was at the 
time of capture engaged. 

However, the rales of the Declaration of London remained 
unratified, and during the First World War the jiiaetiee of 
the Central Powers wd.s very different.® 

§ 43la. During the First World War, tlio Allied .ind Associ- 
ated Powers refrained from destroying intentionally neutral 
sliip.s. The Central Powers, on the other hand, are iM'lieverl 
to have sunk no less than 1,710.* In a few e.ii,i's nuch as 
those of the Ameiican vessels Guljlight, totpedoed on Ala\ 7, 
1915, and Nebrasi'an, torpedoed on May 25, 1915 Cermaiiv 
admitted or claimed that a mistake had been made ® , 
and in a few others— such as those of the Draupner, Saga, 
and Asia — the German Prize Court of Apjieal, reversing the 
lower court, declared the destruction of the vessels to lone 
been illegal, and compensated thi* ow'iiers. Put in most eases 
the destruction of neutral vessels at sight w ithout visit and 


* It hoa been awerted— nee 
Schramm^ pp. 515 t)16 — that the 
owners of enemy goods, contraband 
excepted, may also claim compen- 
sation because, according to the 
Declaration of '’l^aris, the neutral 
flag covers enemy goods. But it is 
doubtful if Prize Courts would 
recognwo any such claiip. 

^ retails concerning suoh destruc- 
tion have been given above in f 40da 
( 2 ). 


* All rules concenung destruction 
of ncutial pri/es by belligerent 
cruisers apply also toj destruction 
by belligerent mihlary fircraft* see 
Spaight, A%r, ch. x4»* (Amia/t 
Operations against Merchant Vessels) 
And see above, § 21 igf As to the 
destruction of capturi^ aircraft see 
Spaight, Air, pp 405 40h. 

^ Gamer, ii. § 491. 

Gamer, ii. § 484. 
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search, no provision, or no adequate provision, being made 
for the safety of passengers and crew, was upheld by thef 
Central Powers, mainly on the ground (which their sub- 
marines did not* stop to verify) that they were carrying 
contraband, and that to have brought them to a port of a 
Prize Court would have involved danger to the captor. 
Among the best-known cases are those of the American 
neutral vessel William P. Frye, sunk'by the German cruiser 
Pfinz Eiiel Friedrich} and the Dutch vessels Maria and 
Medeu} the sinking of which was upheld by the German 
Prize (k)urts.® But the torpedoing of neutral vessels at sight 
became a regular featun^ of German submarine warfare/ 
and no neutral maritime State was exempt. Over 2000 
sailors arc said to have been drowned. The sanie practice 
was followed by Germany in the war which broke out 
in 1939. 

§ t32. The rules n^lating to ransom of captured neutral Ransom 
vessels are the same as those concerning ransom of 
enemy vessels/ Neutral 

As regards recapture of neutral prizes,® the rule ought to^”*®*‘ 
be that ipso facto by recapture, prior to condemnation^ the 
vessel becomes free without payment of any salvage. Al- 
though captured, she was still the property of her neutral 
owners, and if eondemnation had taken place at all. it would 
have been a punishment, and the recapturing belligerent has 
no intercvst whatever in the punishment of a neutiiJ vessel 
by the enemy. 

The practice of Stales is not uniform on the master. Very 
few treaties touch upon it, and the municipal regulations of 
the different States regarding jirizes seldom mention it. 


* Garner, u. § 486. 

2 Gamer, u, §§ 480-487, 

'** Neutral protests against the de 
Biruction of neutral niprchantmen by 
the Central Powers were frequently 
based on the fact that the Declara- 
tion of Jjondon had not been ratiiied, 
BO that destruction was illegal. For 
instance, the Berkelsiroom, a Dutch 
vessel carrying contraband and sunk 
by a German submarine, was the sub- 
ject of diplomatic correspondence 
between Holland and Germany : see 


ErUscheidungen, i. SlS/Eggera, Der 
BerkeUtroom-Fall (1921), and in 
Strupp, Wort., 1 . pp. 129-130. 

* Yerzijl, §§ 740-743 ; Gamer, ii. 
§491, 

* See above, § 196. 

* See UutefeuiUe, iii. pp. 369* 
407 ; Gessner, pp. 344-366 ; Kleen, 
ii. § 217 ; Geficken in HoUztndorjJ, 
IV. pp. 778-780; Calvo, v. §§3210- 
3126 ; Rolin, §§ 1303-1316 ; Colomboe, 
§§ .S03-:U0. 
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According to British practice, the recaptor of a neutral prize 
% entitled to salvage when the recaptured vessel would have 
been liable to oondemnatiop if brought into an enemy port, 
or when the enemy Prize Court, if the vessel had been 
destroyed by the captor, would have considered her destruc- 
tion justifiable.^ But the right to salvage, even if thus 
limited, does not take into account the fact that it is not 
in the interest of the ‘belligerent to exact from the neutral 
owners payments of this nature. For this reason, althodfeh 
recent British decisions uphold the right to salvage as part 
of the law, there has been a tendency to keep at a low level 
the amounts awarded.* 

ReleMc § 433. Besidc.s the case in whicli captured ve.ssd8 must be 

^tute abandoned, because they cannot for some reason or another 
be brought into a port, there are cases in winch they are 
released without trial. The rule is that a captured neutral 
vessel is to be tried by a Prize Court in case the captor asserts 
her to be suspicious or guilty. But it may happen that 
all suspicion is dispelled even before the trial ; and then the 
vessel is to be released at once.* Even after she has been 
brought into the port of a Prize (-ourt. release may take place 
without trial. Thus the Cerman vessels Bu^e^rath and 
Herzog, which were captured in 1900 during the South 
African War and taken to Durban, were, after search had 
dispelled all suspicion, released without trial.* 

That the released vessel may claim damage.s is a matter 
of course.® 

* Tht War Onskan (1799) 2 C. des FrispH in 1919. upon which kcc 
Rob, 299. Sec also Holland, Prize Higgms in /I. K., 1921-1922, pp. 180- 
Law, § 270. But France adhered 192 ; Ch. do VusHcher in i?,/., 3rd ser. 
to her old 'rule of twenty-four 1 (1920), pp. 228 23S and 271-292 
houni ’ (see Vauchiilc, §§ 1410-1421) ; Clunet in 48 ('lunel (1921), pp. 83-92 
see The Pluto in pA, 2h (1921), AJ„ IS (1922), pp. 117-112; Ver/ijl 
Jurieprudenee, p. 3, a Norwegian §§ 703-777, 

vessel captuiied by German naval * Compare The Pontnporos (1915) 
forces, condemned by the Hamburg 1 B. and C.P.C. 371 ; 2 B. and 

Prize Court in 1917, recaptured by C.P.C. 87 ; [1916] P. and The 

French naval foftee in the Baltic in Pvanfos [1919] P. 189? 3 B, and 
1919 ; France declined to accede to C.P.C. 470. 

the demand of the Norwegian Govern- ® Kee Holland, Prize fdnw, § 246. 

ment for restitution, yome difficult * See above. § 402. 

queetiona connected with the effect of ® See Article 64 of the unratified 

recapture aroHO m a nuralier of casen Declaration of London, and Ver/iji, 
which came More the Belgian Ooneeil §{ 578-683. See below, § 435. 
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III , 
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l^awrence, §§ 188*190 -Maine, p. 96 — Manning, pp. 472-483- -PhiUiraore, iii, 

§§ 433-608-~Twi88, ii. §§ 169- 170- Halleck, ii. pp. 423-464-- Taylor, §§ 663- 
667— Wharton, iii. §§ 328-330 — Herahey, Nos. 523-624 —Moore, vii. §§ 1222- 
1248— Wheaton, §§ 389-397 -Bluritsohli, §§ 8yi.862--Heffter, §§172-173 
— Gcffcken in Holtzendorjf, iv. pp. 781-788— Ullmann, § 196 — Fauchille, 

§§ 1676-1691— Duspagnet, Nos, 677-682 — Rivier, ii. pp. 353-366 -Nys, 
iii. pp. 711-736-Calvo, v. §§ 3035-3087— Fiore, iii. Nos. 1681-1691, and 
Coile, Nob. 1913-1952— Martens, ii. §§ 125-126--Kleen, ii. §§ 219-234- 
Gessiier, pp. 357-426 -Boeck, Nos. 740-800 — Dupuis, Nos. 282-301, and 
Guerre, Nos. 218-223 -Nippold, ii. § 35— Pcrels, §§ 56-57- -Schramm. 

§ 17— Jfautefeuille, iii. pp. 299-369— Verzijl, §§ 6-30, 42-69, 96-127, 678-671 
-Suarez, §§ 473 477- -Gemma, pp. 389-391— Hyde, ii, §§ 890-. 10.3— Hack- 
worth, 7, i)[». 271-341 Wchberg, §9- Tolomboa, §§35-42, 323-351 — 

Higgins and (’olorribos, §§ 866-836- -Garner, Prize Law, Nob, 1-138 — Koith's 
Whcat('»^. j ^ 11 62- 1 189 —Butler and Maccoby, The Development of Inter- 
natioiud Law (1928), pp. 311-320 —Reuter, (dude de la r^le ‘ Toutc prise 
doil Hre jmjde ’ (1933)- Jessup and Peak, ScuiraUty, vol. 1, Origins (1935), 
pp. 157-248 -Bulmerincq’a articles on Le droit des prises maritimes in 
R.L, 10-13 (187S-1881)— Pyke in the Jmw Quarterly Ueview, 32 {1916), 
pp. 144, 167- -(.’ll. de V’isscher in R.O., 27 (1920), pp. 29-39— Lord Merrivale 
(Sir Henry Duke) in Grotius Society, 6 (1921), pp. 99*106— //arvord Research 
(1939), pp. 619-653. See also the monographs quoted above at the com- 
mencement of § 391 — Knauth in Columbia Law Review, 46 (1946), pp. 

69-93 -Rowson in f 63 (1947), pp, 337, and in B,Y., 23 (1947), 
pp. 160-179. 

§ 434. Although belligerents have, in certain oircum- Trml of 
stances, according to International Law, the right to capture 
neutral vessels, and although i\wy have the duty to bring Municipal 
these vessels fur trial before a Prize Court, such trials are not 
an international matter. J ust as Prize Courts are municipal ^ 


* See above, § 192. The matter is 
regulated, bo far as Great Britain is 
concerned, by the Naval Prize Act, 
1864 (27 28 Viet. o. 25); the Prize 

Courts Act, 1894 (57 & 58 Viet. e. 
39) ; the Prize Courts (Procedure) 
Act, 1914 (4 & 5 Goo. V. r. 13); the 
Prize Court Rules, 1914; the Prize 
Court Act, 1915 (5 & 6 Geo. V. c. 
67) ; the Naval Prize (Pweduro) 
Act, 1916 (6 Geo. V. c. 2); the Naval 
Prize Act, 1918 (8 & 9 Geo. V. o. 30) ; 
Prize Act, 1939 (2 A 3 Geo. VI. e. 65) ; 
the Prize Court Rules, 1 939. As to the 


latter see Parrvin Modern Law Review, 
3 (1940), pp. 398-302. Ofl the Prue 
Rules is.sued on January 8, i942, l»y 
the United States District Court for 
tiic Southern District of Now York 
see Jessup in A.J., 36 (1942), pp. 
452-454. And see Bereni, ibid., .37 
( 1943), pp, 248-261 on the Italian Prize 
Courts. I ' the ' R^glemeni inter- 
national dee prises nmritimes,* adopted 
in 1887 at Heidelberg by the Institute 
of International I^iw, see Annvaire, 
9 (1888), p. 218. The German Prize 
Rules of 1914 are prinUnl in Genet, ii. 
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institutions, so trials of captured neutral vessels by 
these Prize Courts are municipal matters. The neutral 
home States of the vessels .are not represented, and are not, 
directly at any rate, concerned in the trial. In most coun- 
tries, when war breaks out, the Governments draw up a 
body of prize rules wJiioh the Prize Courts have to apply ; 
and although these rul(*s are supposed to l>e in conformity 
with International Claw, the Prizt' Courts cannot go back 
upon them if in foot they are not.’ British judges and 
writers, however, have frequently expressed the view that 
Prize Courts are international courts, and that the law 
administered by them is International Caw. Lord Stowell 
again and again * emphatically a.ssorted it, and the vast 
majority of English and Ajnerican writers® followed him. 
Indeed, although during the First W’orld War tlie British 
Prize Court of Appeal, the Privy Council, reiMignihod * that 

pp. A new German Pri/e (Jenfral (1921)) I K B. at p. 1)3 fnted 

Code was promulgated in Aiigiwt above, ^ 192 (n.)). For the pii/e legu 
1939. iSee also Kckharci and Schenk lations of other i^tates see VerTijk 
voii Stall fFonberg, Prueiiordnung und §§ 70 7H, and (’olombon, §§ 17-28. 
Prmngerichlstyrdnmg (1939). And ^ The iVaria (1799) 1 C. Kob. 340; 

see Genet, pp. 024-020. as to the The Hcrmfry (1807) b C Kob. 31 1 , 

French InstruKiions in 1934. For an The Fox (IHll) Kdwards 311 

eaha native collection of Prize Kegu la- * See, for instance, Halleck, ii 

tions sec Defert, Lame, and (ridel, pp. 442-113; Manning, p. 472, 
Pruen imnhmeJi (1940). Ste aKo Philbmore, in. ^§ 433-43(5 , Hall, 
Coh^mbos, §§ U) 28 lutd 3ii 42 rui the § 277 But see, on the other hand, 
prree couits and prize rcgiiiaiionM of Holland, StudiM, p. 196 : Westlake, 
various countnrs, ii. pp '317 318; Stott, Conftrencei, 

^ Sec the judgment of the German p. 467 , Maine, p. 96 ; Pyko in the 
Prize Court in The EltdCy Z,V., 9 Ijaw Quarterly Henev\ 32 (1916), 
(1915), p. 109: *For judging the pp. 144-167. And see Garner, Pnzf 
legality of acts in connection with Law*, Nob. 126 13S Contrast the 
prize Jaw by the prize courts, general new expn'sseri by the Hamburg Prize 
international principles can . . . apply Court in The Zaanstroom^ FauchiUe, 
only in so far as the prize regulations Jur. all,^ p. 97 (see Bellot in Journal 
do not contain any provisions, and of Comparaiu e Legislationt 3rd sor , 
consequendy refer tacitly to the pnn- 1, pt. 1 (1919). pj). 3-6). 
ciples of International Law The * The Zamora [1916] 2 A.C. at 

question itself as to whether any p- 91 ; 2 B. and C.P.C* I at p. J2. 
provision of the pnze regulations 10 in The judgment in this tase is of the 
harmony with general international greatest importance, because it lays 
pnnctples must therefore bo ebmmated down the principle tha| Bntish Prize 
from the decisions of the prize courts* ; (Viurts are not bound J by Orders in 
and in FauchiUe, J^tr. all.^ p. 8. Council which are contirary to Inter* 
See also The Batavier and The national Law, unless 'they amount 
Zaanstroom in FauchiUe, Jur. all., to a mitigalion of the rights of the 
pp. 90 and 97. kS<‘o the rommiasion Crown in favour of the enemy or a 
iaeued to the British Pnze Court, neutral, or authorise roprisab justi- 
died m Netherlanda- American Steam fled by the circumstances of the case 
Navigation Co. t. B*M. Procurator- and not entailing upon neutrab a 
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Prize Courts are municipal courts, it still asserted that they 
administer International Law ; and in a later case the Prize ‘ 
Court was again called ‘ an international tribmial.’ ^ There 
is no doubt that ‘a British Prize Court, being a mtinicipal 
tribunal, would be bound to apply an Act of Parliament 
inconsistent with the Law of Nations. But then, as the 
court said in The Zamora, the Prize Court ‘ would no longer 
be administering International Law,’ 'find it would to that 
extent ‘ be deprived of its proper function as a Prize 
Court.’ 

As regards the procedure in Prize Courts, no general rules 
of International Law exist as yet ^ ; and so every State 
settles the matter according to discretion. But of course a 
fair hearing ® must be accorded to all claims. The procedure 
in Prize Courts cannot be compared with the procedure in 
civil or criminal courts, for in Prize Courts the burden of 
proof is in practice everywhere laid upon the owner of the 
captiired vessel or cargo.* Everywhere in the first instance, 
no doubt, evidence must come from the ship's papers and 
the depositions of the master and officers — ‘ out of the vessel’s 
own mouth ’ ; but other evidence is also admitted in 


degree of unreasonable inconvenience. 
St'e above. ^ 319 ; The Almna [19181 
A.C. at p. ioO ; 3 B. and C. !*.(’. 51 
at p. 58; The T/oton flOls] A.C. 
679: 3 B. and (\\\C 11^> ; The 

Oscar II. (I9ir0| A.C. 7 IS; 3 B 
•ind C.B.C. 588 ; The Oonstd (orjUzun 
1 1917] A.C. at pp. 555-555 , 3 B and 
C’.P.C. at pp, 12, 13 ; and The Aluali 
11940jB. 215; LI.B., I (1941). p 43. 

Aa to the exvluHive ciiariKter of 
the jurifldiefion of a Hnthsh Prize 
Court and of the American Federal 
CourtH in matters eonneeted with 
prize see Lc Caux v. Eden (1781) 
2 Doug. 594 ; Linda v. Rodney 
(1782), thid., 513 (n.); A’nri«n v 
Ilalhti (1819) 16 .John (N.Y ) 327; 
Seott, Cases, 1044 ; Netherlands- 
American Steam Xaviyation ( o. v. 
H.M. Procurator -General [1920| 1 

K.B. 84. 

As to the jurisdiction of a British 
Prize Court in matters ineideutnl to 
prize see The Corsican Pri?}ce [1916) 
P. 195 ; 1 B. and C.P.O. 178 ; The 
St Helena [19161 2 A,C. 625 ; 2 B, 


and (y.P.C. 257 : Egyptian Bonded 
Warehouses Limited v Yei/asu Goski 
11922] 1 A.C. Ill 3 B. and 
C.P.C. 1023. 

' The mprinzessin Cxctoria 
(1919] A.C. af p. 2(38; Sx / and 
C.P.i\ 247 at ]). 251. 

- For a presentation of the pro- 
eedure in different Prize Courts 
see Verzijl, §§96-115, and Gamer. 
Prize /jaw, Nos. 70-102. 

* On the liability to eojidemnation 
in the absence of a ehum by owners 
\Mthin six intmths see The Alu'aki 
[1910] P. 215 ; Id.H., 1 (1911). p. 43. 

* On the general question of the 
burden of proof see The lAmisiana 
(1918) 3 1 T.B.R. 222 at p, 223 ; | \dU] 
A.C. 461 at 461; The Prince Knud 
(1942) 58 1.1..H 388; [1942] A.C. 
667 ; In re Part Cargo c.c S.S. Monte 
i^ontis [1943] (iO T.L.Ii. 57. iVnd see 
Kunz in A.J., 36 (1942). pp. 201- 
228. 
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prUfCticO)^ and it could not bt^ otherwise witJiout keeping 
^the door wide open to deceit* In a British Pnze Court 
the Statutes of Limitation, which bar the institution of 
procoedings after the lapse of certain 'periods ot years, 
have no application; neveitheless, the court app'ars to 
reserve an equitable discretion to decline to entertain stale 
claims.^ 

R^uJfcof §435. The trial of a captured neutral ^hip can have one 
or more of the folio wine; reaultt> . (1) vessel and cargo may 
be condemned*^ or (2) the vessel alone may lie condemned, 
or (3) the cargo alone may be condemned, oi the vessel and 
cargo may be released either (4) with, or (5) without, costs 
and damages, or (6) subject to the payment ot the captor’s 
costs of the proceedings * ('osts and damages must be 
allowed when capture was not jusUlied 

' Sec Pvke m the Lav> Quarterly also The Oscar II fl919J V 171, 
Review, 112 (1916), p. 56, Ver/ijl, [19201 AC 74S , 3 B and CPC 
§5 471-477 , and Garner m A J , 421, 5SS , ‘ \^hen the Croun, by the 

25 ’(1931), pp, 28-32 But see Baty, ProruraUu OcMunil, takcH the bcncht 
The Canons of Inlernatumal IjGu of a ieiruie whidi h«is Imn inadf, 
(1930), pp 283 289, and in .4.7, 25 and institiitcn procecdingM against 
(1931), pp 627, 628, for a ‘»pint<d goods or a ship, m of that 

defence of the exduaion ot captor b flu/ure, instead of the prcMcedings 
evidence And see .lesnup vnd IV'uk, ^iiuh used to bo taken bv the 
op ct( , pp 170 IMS, showing that actual captor it puts itself in the 
English practice ailmittcd extrinsic position of that artnal «aptor for all 
evidence as far hack as the ciglitu'nth purposes’ [1919j P at p ISO, 3B 
century in coses w heje the pap^Ts w ere and f ‘ P ( at p 4 Ui 
defective ^ As to the pra< ti< e of Pn/e (’niirts 

* The Menior (1799) 1 V Rob 175 , in !< gard to dainagib in this and otlur 
The Hu^ah (ISOl) 3 0 Rob 2.15, cas(h mco Ver/ijI. '»sl (>71 , ( olom 
The Sumnna (1805) 6 (’ Rob 4H , hos, §§ 2S0 2sb , and (lamer. Prize 
The Wilhelmina [1923] P 112, and Lnu, Nos 161 Pi7 As to the 
cases filed. t5i(f , at p 120 payment of freight for tin carnagi 

Mt would seem to Ik obvious that of fontwated (onlrabind (argoes 
condemnation of the vessel invoK<*s sec above, ^ 105 See also (jiarner, 
the loss of the vessel at the date of Pnzp Law, Nos 476 4H2, on 44aimb 
capture , see Aridereen v Marten of the captor igainst the owner of 
[1^81 AC 33V See als<» Thr mnofent goofls carrnKl on ships (on 
Odessa [1916] 1 A C at p 153, and dernned as good pn/o, and on other 
1 B and P I’.C at p 559 ‘ The < laims in reg ird to freight See also 

effect of a condemnation ifl to divest The Mm, (1917) 2 All. IkK. 476, 
the enemy subject of his ownership wlure the Court disinfaed the claim 
as from the date of the seivure ’ for damages in respect of a vessel. 
Contrast the project of the Institute said to have be<n captured without 
of International I^w in Anninwre, 9 good reason, which on Ihc w^ay to the 
(1888), p 218 port ran aground and betame a total 

^ 1 e, m respect of those procoed loss 3’he C’ourt found that there was 

ings, but not In respect of other pro reasonable suspicion • ‘ If m such a 

ceedings in which the same party vr as toae the ship could not lawfully he 
claimant, The Oranje Nassau [1921] sent to a convenient port for exanuna- 
P. 190 ; 3 B. and C.P.C. 915, See tion, the belhgcrent right of visit and 
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But capture may be justified, as, for instance, in the case 
of spoliation of papers,^ or by the existence of sospiciou# 
circumstances,® although the P^izc Court does not condemn 
the vessel, and ih that c^e costs and damages will not be 
awarded ; further, costs and damages are never allowed if 
even a part of the cargo is condemned, although the vessel 
herself and tlwi greater part of the cargo are released,* 

§ 435a. In the absence' of special distinguishing considera- Trial of 
tions it seems probable that the rules of maritime prize law ^treraft 
will be made applicable to captures of and by aircraft. 

Article 56 of the Hague Air Warfare Rules provided that 
captured aircraft and their cargoes shall bo made the subject 
of prize proceedings, in order tliat neutral claims may be 
duly Jieard and detc'rmined. The British Prize Act. 1939,* 
lays down that, .subject to some slight exceptions,* the law 
relating to .shall apply in relalion to aircraft and goods 

search wtHild bo of little value/ • A good deal of information upon 
Similarly, the French Prize Court claims for damages by neutraUubjectfi 
refn^CH to award damages in cahcs upon a belligerent will be found in the 
when there was ri'S^oiiahlo suspicion French Spoliation Claims before the 
of enemy destination: In re Tkt American C >urt of Claims, the Ameri- 
Htbjiqne : Strey, llUh, 3. {>. 80. On can Government having assumed 
the uthcr hand it award's damages f<'r the liability of the French Goveni 
expenses of transportatum not in ment, to a certain extent, to indemnify 
currefl in the interest of the owner : American citizens for injuries by 
/ft re ('ompiKjuie Beiges de.^ Mutts. France as a belligerent: see Toelle 
ibid., p. 77. in Michigan Law Retiew, 24 (1926), 

' See above, § 427. * pp. 675-679. And see Corner, Prize 

* The Ostsee {1855) 0 Moore P.C. /vrtic. Nos. 4^6497, on the n .»asiire of 
160; The Bamn Stjernblad [1918] damages in claims for indei»i dtv, 

A.C. 173; 3 B. and C.P.C. 17; « 2 & 3 Geo. VI. c. 65. Article 

The Kronpnns Gustav Adolf and 279 of the Italian War Regulations 
Other Vessels (1017) 2 R, and C.P.C. of 1938 contains an identical pro- 
418; The Edna 11921) 1 A.C. 736; vision. 

3 11. and C.P.C. 926 ; 7’Ae Falk and * These exceptions to the pro- 
Other Ships [1921] 1 A.C. 787, 3 B. visions of the Naval Prize Act, 1864, 
and C.P.C. 965; The Panaghi(4is[lH^] are spooifiod in Part II. of the Act. 

P. 4 ; The Rioja, Fauchille, J ur. fr., i. They refer to minor mafters like joint 
141 ; German cases: The .Irfeniw in ca])1ures, bounty, and ranhom. The 
Z.I., 26 (1916), 691; The M joiner. United Slates Act of Juno 24, 1941, is 
Fauchille, Jvr, all., 320 ; ?'Ae 7’Aor- to .similar effect. See also above, 
sten, ibid.f 192. Possibly an honest §214A. By an m-Council of 

mistake of fact on the part of the July 17, 1940, the first Reprisals 
captor is also a ground for refusing Ortlcr-in-Council was extended to 
costs and damages to the neutral (uvil an ift. See also the Prize 
shipowiier : 2'he Dilsseldorf [1920] Salvage .Vet of 1944 which requires 
A.C. 1034 ; 3 B. and C.P.t/. 664 the assent of the Secretary of State 
(a case of unintentional violation to claims relating to salvage services 
of neutrality in capturing an enemy rendered in retaking an aircraft 
vessel). captured by the enemy. 



874 VISITATION, BTC., OF NEUTBAL VESSBIiS f§ 436 

" carried therein as it applies in relation to ships and goods 
carried therein. It is expressly stated that prize law 
shall apply notwithstanding that the aircraft is on or over 
land.i 

Trwl §436. Prior to the P^irst World A^^ar, it was a moot quest ion 
of '*'hether neutral vessels captured before the conclusion of 
PwM. peace might be tried after the conclusion of peace.® 'i’he 
correct answer must probably be in the affirmative, even if 
a special clause was contained in the Treaty of Peace, which 
stipulated that vessels of the belligerents ca])tured but nut 
yet condemned should be released. A trial of neutral prizes 
is in any case necessary for the j)urpo.so of deciding whcth('r 
capture was justified or not, and if not, whether co.sts and 
indemnities should be awarded to the owners. Thus, iifttu- 
the conclusion of the Ab}'asinian War, in Decemlter 1896, 
the Italian Prize Commission, in the ease of the Doelwijk,^ 
claimed the right to try the vessel in spite of the fact that 
peace had been concluded betwetm the time of capture and 
trial, and declared the capture of the ve.ssel and cargo to 
have been justified ; but it pronounced that, p<'ace having 
been concluded, confiscation of vessel and cargo would no 
longer be lawful. 

Different, however, from the question whether neutral 
prizes might be tried after the conelusion f)f |M'aoe was the 
question whether tliey might be condemned and confiscated. 
In the above-mentioned case of the Duelwijk the latter ques- 
tion was answered in the negative, but the author believed 
that it ought to have been answered in the affirmative.* 
Confiscation of vessel and cargo h.iving the character of a 

^ § 1, confiscation, which in atricl law seo 

* See Perclfl, § 57, p. 309, Wehb^rg, aboie, ^415(n.) would have been 
p. 58, and Bx>rchard, § l(io, iii con- jiiatificd. 

tradiatinction to Bluntachh, § 809. ^ See Martens, NJi.O., 2iid sor., 

But there ie, of coume, no doubt that 2K pp. 00-90, and ^iciia in 24 
a belbgerent can exercise an act of ('lunei (1897), pp, 20S'2iin. See abo 
grace and release such prizes. Thus, above, § 403. 
m November 1905, at the end of the • After the conpluHiodof the FIukso- 
Russo-Japanese War, the Mikado Japanese War, iu Noa ember 1905 
proclaimed the unconditional release and February 1900, |ho Japanese 
of all neutral prizes captured after Prize Courts condemned two Amen- 
the signing but before the ratifies- can vessels, the AvMnd\a and the 
tion of the Peace of Portsmouth. Monlarat which had been captured 
Thereby, three German vessels, two shortly before the conclusion of 
Boglish, and one Norwegian escaped peace (Hurst, ii. pp. 373, 403). 
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punishment, it seemed to him that the punishment might be 
inflicted after the conclusion of peace provided the offenCtf 
was consummated before peace •jras concluded. But nothing, 
of course, stood 'in the way of a belligerent taking a more 
lenient view, and ordering his Prize Courts not to pro- 
nounce confiscation of neutral veasels after the conclusion 
of peace.^ 

§ 437. If a trial leads to condemnaCTon, and if, in the event Protwu 
of an appeal, the condemnation is affirmed, the matter, as 
between the captor and the owner of the captured vessel and Neutrals 
cargo, is finally settled.* But the right of protection,* which 
a State exercises over its subjects and their property abroad, 
may nevertheless give rise to dijdomatic protests and claims 
on the part of the neutral home State of a condemned vessel 
or cargo, in case the verdict of the Prize (’ourt is considered 
to be not ir aecordance witli International Law, or formally 
or materially unjust. It is through such protests and claims 
that the matter, which was hitherto a mere municipal one, 
becomes of internaliovul importance.'* 

^ At the end of the First World War, * Hislor) records many cases in 
the oihniou expressed in the* text was which neutral States have inter* 
confirmed, at any rate so far as British vened after trials of veasels which had 
practice jb concerned, since in March sailed under their flags. Thua, for 
1920, after the Treaty of Peace with instance, in the famous case of the 
Germany had come into force, the Silesian loan (see above, § 37) it was 
Rannvfujj a Norwegian vessel, caji- Wcause Frederick II. of Prussia con- 
tiired on March fi, 1919, foi* carrying a sidered the procedure of l^ritish Prize 
full cargo of contraband to a tTcrnian ('ourts regarding a number Prussian 
base of supply during the armiuticc, merchantmen captured deung war 
was rondenined by the British Prize between Great Britain and France in 
Court: [1920] P. 177 ; [1922] 1 A. (\ 1747 and 1748 as unjust, that in 

97 ; 3 li. and C.P.(\ 740, 1013. Sec 1752 he resorted to reprisal and 
also The Twee Ambt [1920] I’. 413; w'questrated the payments of the 
3 B- and C.P.C. 730 (trial after interest on the Silesian loan. The 
treaty of peace came into force ; no matter was settled (see Martens, 
condemnation, hut no objection taken Causes ciUbrefi, ii. p. 167, and Satow, 
on the ground of peace) ; and The Sile^nan Jjoan anJt Frederick the 
French cases, The Almazora, H.O. Oreot (1915)) in 1756, through the 
27 (1920), Jurisprudence, pp. IS and payment of £20,000 as indemnity by 
72 ; The Mowe, ibid., p. SI ; The Great Britain. The treaty which 
^feta, ibuL, p. 88 ; The Veter Hick^ constitutes the origin of modern 
mere, ibid., p. 99, and many others; arbitration, namely, the Jay Treaty 
and a German ease, The Atlas, of 1794 bet w^een Great Britain and the 
£/n<^cAsiyttnj7e7J,ii.321,and, onappeal, United fc tes, provided in Article 
Orotius Annuaire, 1924, p. 252. See VII. for arbitral determination of 
Verzijl, §§ 134-136, who cites many of claims of this nature. See Moore, 
the above-mentioned cases. IfUernational A djudieations^ iv. ( 1931 ). 

* See above, p. 475. and see above, p. 475 (n.). Again, 

* See above, voL i. § 319. after the American Civil War. Articles , 
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« §§438-447. A desire to avoid diplomatic controversy of 

' ^he nature referred to in tlie preceding section betwt'en 
neutrals and belligerents has given rise from time to tinu) 
to propowsals for the establishment citheV of Prize Courts 
containing a neutral element, or of an Internatioual Prize 
Court to which aj)peals would lie from the national fVize 
('ourts. This movement culminated in Hague Convention 
XIL of 1907, where!)} it was projiosed to create an Inter- 
national Prize Court. In order that it should operate effec- 
tively it was considered necessary that an agreed code of 
naval prize law should be enacted, and for this purpose a 
Naval Conlerence met in London in 1908 and 1909, and pro- 
duced the Declaration of London. The foiliire of th(‘ 
Declaration to secure ratification was regarded as fatal to 
the proposal for an Intemalional Prizi' Court, and accord- 
ingly Hague (Convention Xll. has remaui(‘d iinratilied. The 
International Couit of Justice^ is compeUuit to dc'ai uitli 
disputes as to any question of International l^av , lueliiding 
prize law, if the parties have bound theniMdves in ad\ann‘2 
to bring their dispute.s before the (’ourt, or agree to do so 
ad hoc? 


12-17 the Treaty of Washington 
(tfee 2n, p. 69S, and 

Satow. op. at., p 198) provided that 
thiee oomminHionora Should be ap 
pointed for the purpose, amongst 
others, of deciding all daiins against 
verdicts of the American l^nrc <'’ourtfi. 
Again, when in 1S79, during war 
Wtween Piru and Chile, the tlerman 
vessel Luror was condemned by the 
IVnimn courts, Germany interpoecd 
and the vessel was released (see 
at ove, § 404). 

' See above, §§ 25aA 250^, 

* Article JJb of the Statute. In 
1920, during the discussion upon the 
‘ Protocol for the Pacific Settlement 
of International Disputes ’ /popularly 
known as the ‘Geneva Protocor), 
the British Government announced 
that in pursuaipe of the liberty 
given by Article 3 of that document 
they would, if they adopted the com- 
pulsory jurisdiction, resprve from it 
disputes arising out of the operations 
of the British Fleet in time of war 
owing to the lack of agreement upon 


many important points of prr/o law : 
Foe ar>()\e, § 2r>«c, and below, § 44 To. 
1 he Vtciios a 1 'rot or ol w as not ratified 
see above, ^ 2.V / 1 n.). However, when 
adhering tn 1929 to the Optional 
f lause of Ariicle 30 of the Statute of 
the Court, the British (Jov eminent 
deliberately refrained fiorn reservung 
matters of prwe law' rtii the ground, 
which w'as (ontrrnersinJ already at 
that time (Fee above, § 292a), that as 
between members of the League theu* 
will III tho future bo no neutrals (Mise, 
No. 12 [1929] find. 3152). As to the 
unilateral ‘lUspension of the operation 
of the Optional Clause by the Briti>^li 
and French Governments,' in Septem 
her 1939, with regard matter^ 
arising out of the cooducii of the war 
see above, p. 50. , 

■ Sections 438 to 447ji m w'hich 
different proposals for an Wternaf lonul 
Prijce (’ourt were exaidinod with 
reference to the text of Hague Con- 
vention Xll., will lie found m th ‘ 
third edition of this work. Much of 
the language used in the Statute of 
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§ 447a. The question whether the International Court of 
Justice is by its Statute enabled to decide on disputes 
concerning prize law must not be confused with the ques- and 
tion wliether it is desirable that it should act in that capacity, pogitionof 
in particular in jairsuance of clauses confciTing upon it 
compulsory jurisdiction. This latter question must, it is 
believed, be answered in the negative.^ The Court is bound 
to decide every problem of InternatU)nal Law put before 
it by the parties, regai'dless of the state of the law on the 
matter. But it is of importance for the administration of 
international justice that decisions of international tribunals 
should as a rule be based on recognised principles and pro- 
visions of law. Now it must be clear to the reader of this 
\olumo, in particular in the light of the problems and con- 
troversies raised by the two World Wars, that there is 
at present ro jxeiuTally agreed prize law in regard to some 
ot its most important aspects. The various Governments 
have since maintained their respective, and widely diver- 
gent, positions.^ It would not therefore, it is believed, be 
consistent with the function of an impartial science of Inter- 
national Law to maintain that there exists at present a 

t)i(' Intemutumal Court of Justice lu June 1930, pp. lo.‘{-lSs. 

18 icrTiini^cont ai the imratilicd ■ By an Exchange of J*jote8 of 
Hague Con veil lion XII. , ^o that May 19, 1927, between Great Britain 
the labour be-sto^^cJ upon it ha« and the United States the Iavo 
not Ix'en in vain. 'Co the liU'iature Covemmenta put into effect an agree- 
cited in §§ 438447 of the third raontproviviiug, ^n^erailtt, tba« neither 
edition may be addinl the following : of them wiU present any diijjiomatie 
Hyde, n. §§ 504, 890 ; FauehiUe, claim or f ^^uest for international 
§§ 1440 (1)'1440 (3), 1891 ( 1) ; Liszt, arbitration on behalf of their nationals 
§ 66 B, iv. ; Do J^outer, ii. pp, 494- alleging loss or damage inrough the 
509 ; Suaiez, §§ 468-472 ; Cohl in war measures adopted by the other. 

Strnppy Wort.f ii. 308-314 ; Colombos, The same agreement pro\ide8 that its 
§§ 352-381, and in the Thtriidh conclusion does not prejudice the 
Report of International Imw Assocta- juridical poaition of either Govern- 
tion, I (1922). pp. 20-42; Hudson, ment, and that each Govdtnment may 
PmnanerU Courts pp. 71-79. in the future ‘ maintain such position 

* The editor has eJnewhere stated, as it may deem appropriate with 
in some detail, the reasons why it is respect to the legality or illegality 
iindt sirable to confer upon the Inter- under international law of measures ’ 
n.ational f'ourt obligatorv jurisdiction covered by the relevant part of the 
in inatterR of prize law. He submitted agreement. !Seo Treaty Series, No, U 
there that it would not be in the (1927), ^4.. 21 (1927), p, 542, and 

interest cither of international justice the coranieni thereon by Borehard, 
or of the Court to expose it to the ibxd., pp. 764-768. See also Exchange 
neces.sity of pronouncing on matters of Notes between the United King- 
in regard to which the law ift unsettled dom and Holland, of March 22, 1929 : 
and coutroversial. See LauU>rpa(ht Treaty Series, No. 9 (1929)* 
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working body of generally agreed rules of prize law, in par- 
ticular in its bearing upon the rights and duties of neutrals. 
Historically prize law has been, in this matter, a compromise 
between two conflicting principles ; the fTwAom of neijtral 
trade and the right of the belligenuit to prevent such com- 
merce with the opposing part}' as might be of military 
advantage to the latter. International Law has not evolved 
any overriding prinfciple reconciling these claims in cases 
when they show a tendency to conflict. The et)inpromi.'5e 
has frequently been the function of the relative military and 
political strength of the belligerents and neutrals. This 
absence of an overriding principle shows it.self in the hitherto 
unsolved difficulty, which proved of crucial imjuirtance 
during the two World Wars, of answering the (|U(‘stion as 
to whether the bolligerents or the neutrals ought to bear tlie 
brunt of the changed conditions of modern warfare. 

The existing materials of prize law as embodied in the 
practice of States, in judicial tlecasions, and in the writings 
of jurists, rnuust certainly be .studied as being of great interest 
for the history and, to some extent, for the idiilosophy ('f 
International I.<aw ; as 8U{>plying the basis of any future 
attempts to arrive at agreed rules of prize law should the 
comlitions of the world make it incMunbent upon Go\ern- 
ments and lawji;rs to devote their determined efforts to that 
end ; and, in the absence of such intern.itional agreement, 
they must be .studied as enabling legal opinion to determuio 
somehow' to what extent certain claims and assertions are 
dictated by the arbitrariness of belligerent power or by 
neutral insistence on abnormal profits rather than by con- 
siderations of principle and justice as reveahal in or dcducible 
from the, component elements of j>rize law. 'I’o the existing 
ingredients of prize law' recent developments in International 
Law have added one cemsideratifm of vital stignificaiu'c, 
namely, that as a rnle the war will be waged bn one siile 
in violation of a legal obligation of a fundameatal nature. 
In .such a contingency the guilty belligerent will not be able 
to claim the benefit of the doubt in a branch of l$.w in whi<‘h 
so much is controversial and unsettled. The same factor 
may weaken the appeal of the neutral to the juridical 
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strength of his position. Moreover, even in oases admitting 
of no controversy the nexitral will frequently be prevented 
from a .strict insistence on his rights as against the attacked 
party or the States which, in pursuance of their international 
obligations, take action against the aggres.< 3 or. Ho will be 
so prevented either in consequence of express engagements 
like those laid down in the Charter of the United Nations * 
or by moral considerations flowing from the fact that the 
war lias been undertaken in violation of the General Treaty 
for the licnunciation of War.* 

^ See above, §§ 

*■* On the effect of that Treaty on neutrality pec above, §§ 292/t, 2926. 
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TaBI.K of RATrB’ICATTONS. ADirESIONS, AND 
DKNUNCIATIONS IN RESPECT OF THE C0NVP:NTI0NS 

SIGNED AT THE 

SEC’OND. HAGUE (JONFE HENCE 

ON OC TOBER 18, IflilT* 


(Tip (jatcs given in tlii> Table nrt» alwe those of the eiitrv into 
force of the ratiticAtion, of the adhesion, or of the tlenum mtion, 
Stat-es not incluiled in this hst have not ratiiieii or fplhered to 
any (’onvention.) 

Australia * l BeUjium 


Ratified Conventions Il-IV, , 
VMX, XI (Janmirv 2(j, 
1910). 


Ratified Convention XIV ® 
(November 27, 1909). 

Denounccil (^:)nventiou VI 
(November 1 1, 1920). 

( 

-1 HStria 

Announced on October 25, 
1937, that wliile not regard- 
ing herself as the .successor 
of the AuHtro-Hungaiuin 
lloiicirchy, site considered 
lierself bound by all the 
Hague Conventions and ]>••- • 
claratiuns of 1899 and ltKi7 
ratified by the latter. 'Fhe 
Austro - llunganan Mon- 
archy ratified m November » 
1907 CoDveiitioiis I-XI and • 
XIII. 


Ratified Conventions I, II I- 
XI, XIII (October 7, 1910). 

Ratified Convention XIV 

(August 8, 1910). 

Bohrta 

Ratified (.Vmventions 1, IIT-V, 
IX and X (Januarv 2fi, 
1910). 

Ratified Convention XIV 

(Novemlier 2i 1909). 

Brazil 

l\atifn‘d Conventions I, ill- 
Xi;XllI (March 0. 19H). 

Ratified Convention XIV^ 

(J.inuary 5, 191 1). 

Canada ® 

Ratitu'd Conventions II-IV, 
VMX, XI (Januarv^ 2G, 

1910). 


‘ L am indehtcd to the Netherlands (government and Prof6fl‘<or J 1’ 
Francois, of tho Netherlands Ministry of Foreign Alburs, for having pla^t^d at 
my dlAprml tho inlormation which enabled me to compile thw 'fable. 

For a list of the Conventions referred to hen^ see § 08 above, Th»^ resorva 
tions appended by the various signatory or mtifving States are jj^rintcd in The 
HfporUi to the Lague ('onffr^vres of 1H99 and J9f)7. edited by \Scott (1917), 
pp. 902-911. l^e pre.-*ent Table shows the yKisition at the end o^ HU9. 

* The ratifications f>f Australia. Canada, Kire, India, and Neit Zealand are 
stated in this List to Ixj identical with those of Great liritain. 

* ‘(Convention XIV’ is hero ii8e<l as an abbreviation for tho Declaration 
relating to the launching of projectiles or explosives from balloons or other 
kinds of aircraft. 
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Canada — continued 

Ratified Convention XIV 

(November 27, 1909). 

Denounced Convention VI 
(November 14, •1926). 

« 

China 

Ratified ConventioiiB I and X 
(January 26, 1910). 

Ratified Convention XIV 

(November 27, 1909). 

Adhered to ConventionH II, 
111, V, IX, XIII (March 16, 
1910). 

Adhered to Conventions IV, 
VI-VIll. XI (July 9, 1917). 

Cuba 

Ratified Convejitions I, IV-VI, 
IX, X (April 22, 1912). 

Czechoslovakia 

Adhered to Convention I (Sep- 
tember 14, 1920). 

Denmark 

Ratified Conventions l-XI, 
XU I (January 20, 1910), 

Eire ^ 

Ratified Conventions II-IV, 
VI-IX, XI (January 26, 
1910). 

Ratified Convention XIV 
(November 27, 1909). 

Denounced Convenliou VI 
(November 14, 1926). 

Ethiopia 

Adhered to Convention XJV 
(October 1, 1935) ; to Con- 
ventions III-XJ and XI II 
(October 4, 1935). 


France 

Ratified Conventions l-XI, 
XIII (December 6, 1910). ' 

.Denounced Convention VI 
(July 13, 1910). 

Germany 

Ratified Conventions I-XI, 
XIII (January 26, 1910). 

Great Britain 

Ratified Conventions II-IV, 
VI- IX, XI (January 26, 
1910). 

Ratified Convention XIV 
(November 27, 1909). 

Denounced ConveT^uon VI 
(November 14, 1926). 

Guatemala 

Ratified Conventions I-XI, 
XIII (May 14, 1911). 

Haiti 

Ratified Conventions I-XI, 
XllI ^\pnl 3, 1910). 

Ratified Convention XIV 
(February 2, 1910). 

Holland (see yetherlands) 

Hungary 

Ratified Convention.^ I-XI, 
XIII (January 26, IJIO). 

India ^ 

Ratified Conventions II-IV, 
VI-IX, XI (January 26. 
1910). 

Ratified Convention XIV 
(November 27, 1909). 

Denounced Convention VI 
(November 11, 1926). 


Finla'nd Italy 

Adhered to Conventions I-Xl, Ratifit Convention X (April 
XIII, XIV (June 9, 1922). ] 16, 1937). 

' The ro-tifiiMitions of Au8tralia, Canada, Eire, India, and New Zealand are 
fitated in this List to be identical with those of Great Britain. 
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Japan 

^ Ratified Conventions I-Xl, 
XIII (February 11, 1912). 

Latvia 

Adhered to Convention X 
(June 7, 1923). 

Liberia 

Adhered to Conventioi?,s ll-IX, 
XI, XIII (April 5, 1911). 

Adhered to Convention XIV 
(February 4, 1914). 

Lnxeinburg 

Ratified Conventions I, lll- 
XI, XIII (November 4, 
1912). 

Riitified Convention XiV 
(September 5, 1912). 

Mexico 

Ratified Conventions I-XI, 
XIII (January 26, 1910). 

Denounced Convention 11 
(April 21, 1932). 

Netherlands 

Ratified Conventions I-XI, 
XIII (January 20, 1910). 

Ratified Conv«;ntion XIV 
(November 27, 1909). 

New Zealand ^ 

Ratified Conventions II-IV, 
VI-IX, XI (January 26, 
1910). 

Ratified Convention XIV 
(November 27, 11X)9). 

Denounced Convention VI 
(November 14, 1926). 

Nicaragua 

Adhered to Convent ioius I-XI, 
XIII (Fcli^puary 14, 1910). 

Adhered to Convention XIV 
(December 16, 1909). 


Norway 

Ratified Conventions I- X 1 , 
XIll (November 18, 1910). 

Ratified Convention XIV 
(September 19, 1910). 

Panama 

Ratified (Jonventions I-Xl, 
XI II (November 10, 1911). 

Ratified Convent ion X IV 

(September 11, 1911). 

Paraguay 

Ratified Convention I (June 
24, 1933). 

Poland 

Adhered to Convention I (Mav 
26, 1922). 

Adhered to Convention.^ lll-V 
(July 8, 1925). 

Adhered to Conventions Vi, 
VII, IX-XI (July ;U), 1935). 

Portugal 

Ratified Conventiouh l-VI I, 
IX-XI, XIll (June 12, 
1911). 

Ratified CouVl^ntion XIV 
(April 13, 1911). 

Roumanta 

Ratified Conventions I, III- 
XI, XIll (April 30, 1912). 

Russia {Union of tSoaU Socialist 
Rcjmhhcs) 

The Soviet Union does not 
consider it.self bound by the 
Tla^nie Convent ion.s ratified 
by the Czarist Gov('rnnient. 

Salvador 

Ratified Conventibus I-XI, 
XIII (January 2p, 191U). 

liatified (y\>nvcntion XIV 
(November 27, 1909). 


^ The ratifioAtiona of Australia, Canada, Eire, India, and New Zealand are 
atate^i in this List to be identical with those of Great liritain. 
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Siam {Thailand) 

Ratified ConventionB 1, III- 
XI, XIII (May 11, 1910). 

Ratified Convention XIV 
(Marcli 12, 19K)). 

South Africa [Union of) 

Ratified Conventions 11-lV, 
VI-IX, XI (January 26, 
1910). 

Ratified Convention XIV 
(November 27, 1 $Kj9), 

Denounced Convention VI 
(November 14, 1926). 

Spain, 

Ratified Conventions l-lll, 
V-VII, X, XI (May 17, 
1913). 

Adlier d v.- Convention IX 
(April 25, 1913). 


Sweden 

Ratified Conventions I, III- 
VII, IX, XI, XIII (January 

. 26, 1909). 

Ratified Convention X (Sep- 
tember 11, 1911). 

Switzerland 

Ratified Conventions I, III- 
XL XIII (July 11, 1910). 

Ratified Convention XIV (May 
12, 1910). 

Union of Soviet Socialist Re- 
publics (see Russia) 

United States of America 

Ratified Conventions I-V, 
VTIl-XI (January 26, 1910). 

Ratified Convention XIV 
(November 27, 1909). 

Adhered to Convention XIII 
(February 1, 1910). 
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Armist (cofUinued - 
general, 548-549, 550 
* partial, 549-650 
pea^ve treaty and, 65 J 
political, 649, 650 
rati6cation of, 550 
res inter alios acta, whether, 555 
revictualUng during, 552 
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unconditional surrender and, 662- 
664 
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visit and search and. 848-849 
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World War I, in, 548, 549 
World War II, in, 652-654 
Arms ; 

prohibition of use of certain 
weapons, 340-343 
at sea, 497 

to bo carried optmly, 257 
Army, W'hat constitutes an, 256 
ArrH de prince ^ 142 
Art, works of, protection of, 420-421 
occupied territory, in, 404-405, 
415 

Asama Marv^ case of the, 846 
Asgill, Captain, case of. 664 
Assassination, 341, 430, 667 
Assault, 417-419 
Asylum. See Neutral asylum 
Atomic energy, control of aggies- 
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and, 156 
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legality of, 208, 530 
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legality of, 347-346, 351 
principles of humanity and, 350- 
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prohibition of, 351-352 
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Awani. arbitral. See Arbitration 
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liactcriological warfaie, 343 
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Belgium : 
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Belligftrenry (coniinned ) — 
rofognition of {continued ) — 
neutrality and, 670-671 
refusal of, 251 

Belligerent occupation. See also 
Enemy territory, occupation 
of ; Military oo(‘iipati()n ; Pub- 
lic enemy proi)erty 
assistance to occupying army as 
treason, UOft 
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under, 206 
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resistance movements and, 214- 
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sovereignty, 61S 
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618* 
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airborne tr(K>ps, 259 
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allies, 253 

armed forces of, 254-268 
carnage of, as unneutral scTvice. 

836 

co-belligcK'uts, 251 -253 
commandos, 2.59-2<^) 
con\crted merchantmen, 262-266 
crew of neutral ship in h(»stilities, 
278 

crews of merchantmen, 266-267 
duties towards neutrals, 073-674, 

676- 680 

insurgents, 249-251 
intercourse with neutnils, 676, 

677- 680 

irregular forces, 256-257 
levies en 257-258, 259 
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Belligerents (coniimied) — 
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regular forces, 255 
rights against neutrals, 674 
savage troops, 260-261 
vassal and suzerain States, 248- 
249 

volunteer fleets, 262-264 
women in forces, 256 
BeUoni,*Vase of, 714 
1 Bellum jusium, 217, 653 
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Congo Act (1885), neutralisation 
I of Congo and Niger, 245 

I Decrees of (1806), 631 
I 'rrcaty of ( 1 878), neutralisation of 
' Danube under, 245 

! Treaty of (1880), 60S 
I Treaty of ( 1921 ), 342, 344, 696 
Bernstorfl', Count, case of, 537, 

! 8.35 

1 Biological warfare, 128 
‘ Black lists ’ (trading with the 
' enemy), 274 

Black Sea, neutralisation of, 244 
j Blockade, 767-797. See also Pacific 

‘ blockade 

against part of State’s own terri- 
' tory, 145 

' aircraft, by, 781, 783 

blockade-running vessels, 789-790 
bn^aih of, 678, 782-790 

attempts at, 783, 784-786 
co'w qucnces of, 1{H) 
definition of, 782-7^3 
egre-^^ and, 787-788 
ingress and, 787 
knowledge of, 783-784 
notice and, 783 
jiciialtY for, 790 
I unblocked canals, 788 

canals, 773-774 
civil war, in, 145, 660 
right of, 249 
commercial, 770 
competence to estnblihb, 775 
conception of, 767-776 
continuous voyage, doctrine of, 
785, 7 

days of grace, 777^ 
declaration of, 776 
definition of, 768-769 
during armistice, 547 
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Blockade (continued ) — ] 

early practice, 629 
* effectiveness of, 461, 767, 769, 
778*782 

requirement of, 145, 227, 
629, 632 
end of, 777, 782 
eatablisliment of, 775*778 
fictitious, 778-779 
instruments of, 780-781 
insurgency and, 769 •• 

insurgents, by, 249 
inwards. 771 i 

justification of, 774-775 I 

knowledge of, 775, 776, 783-781 ‘ 

long distance, 768, 771, 701-797 ' 

cnticism of, in VV'oild War I, 
791-795; in World War II, 
795-797 
mines, and, 781 
neutral States and, 656, 657 
neutrality and, 769, 774, 775, 795- ‘ 
797 

notification of, 775-776, 783, 784 
outwards, 771 

pacific. Sep Pacific blockade ^ 
Paris, Declaration of, and. S<p » 
effectiveness of, mpm ' 

places liable to, 771 
raising of. 111 | 

rivers, 771-773 j 

self-blockade, 760 [ 

siege distinguishid/nun, 76 h 
stone, 768, 781 | 

straits, 773 I 

strategic, 769-770 I 

submarines and, 780-7S1 , 

universality of, 770-771 t 

visitation and, 848 
Bogot'i, (’barter of Organisation of } 
American (1048), 10, 17, ! 

117 i 

right of aey^-defcnce under, 158 i 
Bolivia, dispute with Paraguay 
conc^eniing Charo (1035-1037), ' 
9. 16, 19,526,560,742 
Bombardment, 417, 42t)-421. See j 
also Aircraft j 

enemy coast toivns, of, 511-512 , 

non-debvery of requisitions . 
and contributions, for, 511, | 
513 J 

notification of, 420 I 

Bombing, Air warfare 1 


Bombs, flying (V 1), 529. See aim 
Aerial bomliardmcnt 
Biioty, 363, 401-402, 406-407 
liosphoruH : 
blockade and, 773 
status of, 607, 773 
Boundary WaU^rs Tivaty (1909), 20 
Bougainville, safe coiiduc ts gmnt-od 
to, 476 

Bounty, prize, 465 
Brazil : 

(’onstitutions of, renunciation 
war under, 195 
Neutrality l)ccn‘<* (1939). 712 
Hrcdchc^ of the {x'ace, I'lntcd 
Nations and, 162-165 
BnsJau, ca>.c of the, 2S7, 739 
Hicst-Litt)vsk, Treat V ot ( ItOS), 609 
Bictton Wo<m1s ('onfcicme (1944), 
(Jennan 1(K)1 and. 333 
Bribery of onem\ ollieeiN or soldiers, 
422, 426, 429, 430 
war t Ft a son, as, 575 
British < 'ominonwealth, reservation 
to Optional (’]aus<‘ as to. 60-61 
British Einpiii*, d(‘e!at‘ations of war 
(1939), 238 

Brussels • 

('onterenee of (1H74), 140, 564 
!>( ('laiations, 228 
Trvaty of (1948), W, 91, 118, 119 
right of self-defenre under, 
157-158 

Hr\an Arbitiation (' ( VK>liTie*ofT ’) 
Treaties (1914), 7, 12, 14 16. 180 
Buenas A\rr*s, Treatv of (1915), 15 
Bulgaria : 

ArniibtKc with (1944), 554 
Peace Treaty of NVuilly-sur-Seine 
with (1919), 587, 607 
Bundf^rathf ease of the, 818, 819, 
820 , 868 

Bunal of deiwl, 547 
Bynkershof‘k on : 

I’ontraband, 8«)0, 825 
enemy character, 272 
neutrality. 626 

right of pursuit irito neutral 
waters, 732 

C 

Cables. See 'rolcgrapb oablos 
Camoullage, 429 
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Canals : Chaplains, status of, 345, 357, 368 

blockade of, 773-774 . at sea, 498, 607 

neutralised. See Kiel Canal ; Charitable institutions, property off 
Suez ('"anal in occupied territory, 398, 400 

passage through, ^of Tnunitions, * protection of, 420-421 
691 ; of warships, 697-698, (Jharttu- of United Nations : 


Cape Sj)ai‘tcl Lighthouse, iioutrahty I 
of, 247 

Capitulations, 430, 535. 543-546 I 

comiKStence to conclude, 545 | 

contents (d\ 544 
form of, 545 
meaning of, 543 
purpose of, 543 
violation of, ,546, 568 
Captain IF, Mnnd, case of the, 
669 

f’aptivity. See Prisoners of war 
Capture of mmtral vessels, S6 1-879 
crow, position of. S62 
destruction of |)ri7es, 863-^67 
effect of, 862-863 
grounds ol, .V}t-o62 
UKxle <jf, 802 

port, liringing into. H62-863, S67 
ransom of prizes, 807 
recapture of prizes, 867-868 
ndease after, 868 
trial, 869-875 

claims after, 875 
conclusion of {X'ace, after, 
874-S75 

mniiicij)al charach'r of, 869- 
872 

protests of neutrals* after, 875 
result of, S72-S73 
(^argo navicerts, 856 
Caroline, case of the, <169 
Carriage of ihu'sous for the encm\, 
832, 833-837 

Cartels, 368, 535, 541-542 
cartel ships, 542 
violation of, 568 
CavcU, Nurse, 575 

Central American Court of Justice, I 
36, 44 

claims of individuals niid, 56 ^ 

Certificates of origin and interest, \ 
866 ! 
Ct^ssation of hostilities, 597-599 ^ 

Chablais and Faucigny, neutralisa- I 
tion of, 244 

Chaeo. *SVc Bolivia, dispute \^ith 
Paraguay 


aggression and, 162, 163, 190, 648, 
650-652 

applicability of rules of war, 225, 
297 

trust torritorips and, 243 
breach of the peace, 163, 648 
(‘^x^rcive moasures under, 160, 
648, 649 

^'ornpulsive measures : 

other than armed force, 167- 
168, 648 

through armed fcTce, 168 
172, 64S 

i ompulsive settlement under, 
162-163 

(’ovenant of League of Nations, 
(*omf).irison with, 160, 161, 169 
174 

ilibarmaiucnt under, 127-128 
disfiutt^s Iik(4y to endanger inter- 
national peace and security, 
99-101 

pacific hottlement of, 101 
refi‘rence of, to St^curily 
('ouiieil or Coiieral As- 
sembly, 1 (JO- 103 ; duty of, 
195 

domestic jurisdiction, matters of, 
115 117 

enforcement of, 159-17r <U7, 650 
maJiinery of, 172-176 
under Chap, V^Il, whether 
I’onstituting war, 224 
force short of war, prohibition of, 
153, 184 

(foneral Treaty for the Renuncia- 
tion of War and, ^5 1 
Hague Convention No, 111 and, 
297 

International Court of Justice 
and. 47-48, 53, 75, 76 
Advisory Opinions, 65, 67-68 
judicia ’ settlement under, 1 1 1 - 1 1 5 
just am. unjust wars, 223 
legal and political disputes, dis- 
tinction between, 30 
legality of war after, 217, 221 
nicdiation under, 11 
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Charter of United Nations (con- 
Unued ) — 

Military Staff Committee, 127 
negotiation under, 7 
neutrality and, 64r», 647-652, 664*, 
676, 69(\ 741, 742 
illegal war under, and, 221, 
879 

non-mem lK*r States and, 166, 184, 
652 j 

pacific blockade and, 141/' 

Pact of Paris (1928) and, 195- 
196, 107 

ivarties to a dispute, powers re- 
garding, 100 

prohibition of armed fore<*, 153- 
154, 197, 223 

regional arrangements and, 117- 
118 

n^prisals and, 143 i 

resort to war, renunciation of * 
right of, 97-99 ! 

sanctions under, 167-169 

special agreements m to, 169, j 
17M72 

self-defence under, 118, 154-159, j 
190, 297, 651 I 

settlement of inteniational dis- * 
putoH under, 97-98, 153-154 ’ 

sovereignty of Members and, 174- 
175 I 

threat to peace, 163 | 

unanimity rule, 175-176 i 

Resolution of 1950 as to, 176 
w'ar in breach of, 218, 223 ‘ 

neutrality and, 221, 879 1 

ultimatum on, 297-298 1 

war under, neutrality in, 648- I 
649 1 

Chemical warfare, prohibition of, j 
342-1144. iSes aUo (Ttos, (xuson i 
Chile, neutrality of (1914), 672 
China : « . 

aggression by. Security (V)uncil 
Resolution os to (1951), 652 < 

blockade of a884), 146; (1937), ' 
148; (1949), 145 ^ 

dispute with Japan (1937). • 

Sino-Japancse dispute 
Neutrality Decree (1914), 720 
Nine-Power Treaty <*oneeming 
(1922), consultation under, 7- 
S 

China, case of the, 845-846 


I Chinese Enstern Railway ; 

I dispute concerning (1929)/ 185 
I ti-ansjwrt of Kuasian troops on, 
690 

Churches. A^ec Religious edifices 
City of Flint J (’aso of the, 695, 700, 
711 

(*ivii embargo, 142 
Civil uar. 153, 209-210, 249, 660. 
Sef> also Amoriimn ('ivil War ; 
PclhgcrtMicy, recognition of 
Coneva (\)nventk)n8 and, 210-212 
Prisoners of War ("*onven- 
iion, 370 

neutrality and, 659-660, 667 
r(*<‘ognition of : 

belligerency in, 370-371 
insurgents as belligerents, 
2C>9, 21 1 

rognlarisation of h(wtiliti(‘S in, 
183 

visit and ew^aroh in, 660 
Civilians in war, 514. See also 
Xt>n-(*omlmUnt'S ; Private in- 
dividuals 

enemy, on board enemy ships, 
tPiMtment in sea warfare, 499 
protection of. S(f undtr (lencva 
('iviJiana vent ion 
(’leanng Ollice (Kneiny Debts), 329 
(’o-belligf* rents : 
distinguished from allies, 253 
rceognitum of, 251-2.53 

bimling force of, on enemy 
l\>\ier, 252 

World War II, in, 252, 253 
Colombia, invasion by Peru (1932), 
185 

Colon ie.s : 
occupation of, 439 
region of ^\ar, in, 239 
Coloured tnx)p.s, 260-261 
Columfjujf of the, 687 
C’omraamlos : 

(ierrnan Drder as to (4942), 260 
status of, 259-260 . 

Commerria heUi, 535 
Commercial domicile, 28|-283 
Coinrnisskms of inquiry,??, 12, 13 
wmeiliation, distinguished fi’oni, 
13 

Comixmsation : 

damage by aerial bombardraont, 
for, 522 
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Compensation 

illegitimate aeis of war, for, 558 
peace treaties, in^ 594. BJ5 
violation of laws of wax, for, 592- 
595 

Hagne Regulations and, 59:i- 
594 

prim'ipio of, 592-593 
reparations. 594-595 
World Wars, at t^nd of, 594- 
695 

Complaints of illegitimate acts of 
war, 658 

lodged with enemy, 558 ; with 
neutrals. 558-559 

(Um\}}romiiSy 37. See nUo Arbitra- 
tion, treaties of 

Compulsive HettJemont of StaU^ 
diifercmecs, 1 .32 - 1 75 
intervention, 150-151 
kinds of, 132 

League of N’^tions. bv, 159-162, 
169 

Members of Lrf'agiu* of Xations, 
betwtHUi, 151-152 
MemlK»rs l'ni1<*d Nations, be- 
twt*en, 151-159 
paeilie blockade, 144-149 
r(5prisals, 135-144 
retorsion, 134-135 

distinguished from, 136 
ultimatum, distinguished from, 
133 

United Nations, by, 159-176 
war, distinguished fnun, V32133 

Conci'ntration camps, 450 

Conciliation, 12-20 

arbitralitm, distingxiished fixim, 
13 

eoinbined with arbitration and 
judi<dal sottlomenl, 88-90 
commission of irnpiiry, distin- 
guished from, 13 
commissions of: 

possibilities of, 19-20 
value of, 1 8-20 
definition of, 12 
Gimeral Act of 1928, under, 94 
history of, 12 

judicial settloinent, distinguished 
from, 13 

l/*ague of Nations Resolution as 
to, 17 

mediation, distinguished from, 13 


Conciliation (continued ) — 
prfjccdent to arbitration, 90-92 
treaties of, 16-18 
for all disputes, 90-96 
1 Cd^icluaiveness of statement of Ex- 
[ ecutivo as to state of war, 

! . 

Condemnation for uimeutral ser- 
VICO, 834, 835, 839-840 
Condemnation of prizes, 867, 872, 
874.^75 

f'omlommiiun in ivgion of war, 

I 239 

j Confismntur ex navibiu^ res, ex rebm 
I 459 

i iV)idihcation of ; 

I contraband, H07, 829-830, 867 
i neutral vessels, 862 

j for carriage of contraband, 

826-827 
prize, 874 

I ( ongo River, neutralisation of, 245 
j Coiupiest. 6'ce Subjugation 
j jK'ace treaty and, 61 1 
1 n‘conquest, postluninium on, 617 

^ n^versioii after cesvsation of hos- 

I rilitiis, 619 

subjugation distinguished from, 

m) 

(’onseription : 

' distinction between armed forces 
j and civilians, and, 207 

maiulated territories, in, 242 
‘ neutrals and, 261 
1 trust territM>>s, in, 243 
I Corm>Into del Mare, 459-460, <^25, 
j 628, 848 

‘ Conspiracy against axmed forces, 

j r.7r) 

t\)iisiiU : 

j belligerent, of, activities in ncu- 
I t ral territory, 705 

j elTect of peace treaties on, 611 
I enemy property, imufunity ^rom 
* stdzurc, 330 

I outbreak of war and, 302 
I Coiisullation for settlomcpt of State 
I diflferencea, 7-8 

(Continuous transportation, doctrine 
of, 461, 118-821. See aUto 
(Continuous voyage 
Ameri'5an Civil War, during, 
461 

World War 1, during, 461 
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Continuous voyage, doctrine of, 461, 
816<818. See also Continuous 
transportation 
blockade, and, 785, 787 
history of, 817 
World War I, in, 821-823 
Contraband of war, 678, 740, 798- 
830. See also Continuous trans- 
portation ; Continuous voyage ; 
Unneutral service I 

absolute, 801-805 I 

analogues of, 832 * 

arms and ammunition, 801, 802, 
809, 812 

articles for use of carrying vessel, 
812-813 

beasts of burden as, 704, 805, 800 
llritish list of (1917), 804, 806, 
808; (1939), 804, 808 
Bynkershoek on, 800, 825 
carnage of, 813-830 

capture for. 823-824 
circuitous, 810-818 
coiiseciuences of, 823-830 
despatches and, 832 
direct, 814-815 
indirect, 818-821 
penalty for, 824-827, 828-830 
persons and, 832 

civil war, in, 660 t 

conception of, 798-813 , 

conditional, 801-802, 805-808 | 

confiscation of, 807, 829-830, 807 I 
continuous traiiifportation, doc- j 
trine of, 461, 818-821 


continuous voyage, doctrine of, - 


461, 816-818 


blockade and, 785, 787 
history of, 817 


World War I, in, 821-823 


cotton as, 803, 807-808 
(Tew, articles for use of, 812 
Declaration of Ix>ndon and. See 
Londoh, Declaration of 
definition of, 799-801 
destination of vessel, 809 
distinction between absolute and 


(conditional, 802, 815 
duty of neutirals as to, 812, 813, 814 
foodstuffs as, 803, 805 
free articles, 802, 811-812 
freight and, 827 
French Instnictions (1934), 811 
fuel as, 805, 806 


Contraband of v\ar (cotitinue4 ) — 
German list of (1917), 806; 

(1939), 804, 808 
Grotius on, 800 

hostile destination, 809-811, 812, 
814 ’ 

infection, doctrine of, 226, 461 
lists of (1939), 037, 804, 808 
tneiis rea am I, 829 
money as, 807 
neutral States and, 050, 657 
I)asscngers, articles for use of, 812 
]X)3tal corresj)ondciic(s 481 
pre-(nupti(ni of, 827 
prohibition of, obj('ct of, 203 
seizure during armistit'e, 547 
ship's pijiors and, 815 
ships as, 687, 713, 810, 812-813 
stoppage of, 083 

transportation, means of, us. 800 
ultiuiate destination, 809, 823 
Contracts : 

alien enemies, wdlh, 320 
attcmpk*d contra" ts, 324-325 
broken before war, 322 
effect of war on, 321-325 
unixjrformed contracts, 322-325 
abrogation of, 322-323 
suspimsion of, 323-324 
Contributions. Ste also Requisi- 
tions and contributions 
aerial bombardment, for, pro- 
hibition of, 522 
coast towns, upon, 511 
from neutrals in, 752 
occupied bjrritoiy, in, 439 
p(‘ace treaty, effect of, 010, 011 
(kmtroversies, Treaty on Prevoniiou 
of (1930), 15 

Conventional armaments, Security 
(Council Commission for, 127- 
128 

Conversion ; 
aircraft, of, 533 

merchant shijis to warships, of, 
262-260, 463 

place of oonvorsioiii 265-266 
reconversion, 265 
Convoy, 489 ^ 

enemy, sailing in, 857-858 
neutral, resistance to visitation, 
858-859 

right of, 849-851 

visit and search of, 851, 857-859 
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Cook, (vaptain, 476 
Copenhagen, Treaty of (1830), 858 
Corfu : 

bombardment by Italy (1923), 
152 

neutraliHation of, 244, 062 ^ ; 

occupation of, 686 1 

Corfu ('hannel incident (1946), 102, 
113, 114-116, 119, 120. Hct I 
also 3’able of CaHcs, mb nom. > 
Corinth (Vnal, passaj^c of French ' 
troops through (1916), 698 ‘ 

Corinto, landing of British forces at ' 
(1895), 139 

( orporations : ^ 

enemy eliarneter of, 275-277 , 

nationality of, 276 
(\>Kta Itiea, dispute uiib Nicaragua 
(1948), 18 

Cotton as eontrahand, 803, H07-S08 
('ouncil of Kiiro|xs Statute of 
(1949), 118 

(^ourt of Arlitia. Ju'‘tMe, proposal 
tor. 44, 48 

Covenant of T^eaguc of Nations. 

SVe HiKhr League of Nations 
Crovoua, requisition of the, 761 
ease of the, 734, 737 
CVete, position in Italo-'fiirkish War 
(I91M912), 239 
Crimean AVar ( 1854) : 
blockade in, 77 L 772 
enemy yirojit i ty at sim during. 460 
vessels in jxirt at out birak of, 479 
(^sarevitvh, ease of lh(\ 732 ' 

( ’uba : 

dispute with Dominican Hepublic 
(1950), 18 

Neutrality Decree (1939), 713 
Ciiinhcrlmuiy case of the, 477 
Curmiey in occupied enemy teiii- 
tory, 438 

(’ustodian of enemv pnqicrtv, 327, 
329 

Customary International Law of 
war, 620 

Custom, international, applieation 
by lute run timial Court of fhis- 
tice, 68 

Cyprus, ixisition in World War 1, 
239 

Cyrenaica : 

annexation b} Italy (1911), 436 
cession of (1912), ci I 


Czechoslovakia : 

Cerman invasion of (1939), 186 
po.sition in World War II, 252 
(*zecbo-slovaks, recognition as co- 
* belligerents (1918), 251 ; (1939). 
252 

D 

Danube, Kiver : 

p]urojK*an Couimis.'sion, works of, 
247 

neutialhsation of ])art of, 245 
status of, 772, 773 
l)ardariell(*rt ; 

blockade, and, 773 
status of, 697, 773 
Dead : 

burial of, 547 
ill-tieatment of, 567 
aeauh for, in s(‘a warfan*, 502 
Dekndtd places, 418 
Deferisivelv arme<l niei chant men, 
468-471 

status of, 468, 470 
submarines and, 409, 47tt 
\\ orld A\ ar L during, 46S 
World War 11. during, 471 
Demilitarisation, definition of, 244 
Deinilitaribi d zones, 122 
1 >ein< lustrations, nav al ami miHt.ii \ , 
133 

Denmark : 

Danish Straits, status of, 696 
(lerinan invasion of tl940), 240 
Neutralitv Deciee (193^^/. '47 
I Neutrality Rules (1938), 12 
n<*utralitv nf : 

Russo-Swedish War (1788), 

, during, 6S6 

World War 1, in, 736 
I neutrals m enemy oonvovs, and, 
i 857-858 

' position in World War IL 240 

tmitios alTeeting neutVality. 665 
• lk?[K)rtations. iSn Enemy territory 
I Deserters: 

I bearer of flag of tnue, aas, 540 
neutral asylum and, 722 
1 r(‘oaptimML status of, 268 

1 l)esiM*tion, ]K, 'e treaty and, 612 

IX'spatches : 
eoutraband and, 832 
seizure of, in war, 84-4, 845 
Devastation, general, 415-416 
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Diam, oase of tho» 479 
Difieranoes: 

* amicable settlement of. Ste 
Amicable settlement of State 
differences [ 

dut;$r to settle, through arbitration i 
or judicial process, 6 i 

justiciable, 4, 5 I 

legal and political, distinction j 
beti^een, 3-5 < 

p« >litica}, 4 « * 

Diplomatic envoys ; 
besieged town, jxwition in, 419 
capture of, in w ar, 352, 845 I 
carriage of, by neutrals, 834-835 
carnage of despatches nf, and 
unneutral service, 837-838 
neutral, on enemy territory, 676, » 
677 I 

objects of reprisals, as, 140 
outbreak of war, position on, 301 j 
sabotage by, 705 ' 

transmission of military informa- 
tion through, 747-748 
withdraw'al of, 133 
Diplomatic immunities : 
counsel, etc., before International 
Court of Justice, of, 72 ■ 

enemy property, immunity from | 
seizure, 330 i 

Judges of International Court of 
Justice, of, 51 ' 

United Nations Organisation rep- 
resentatives and officials, 51 | 

Diplomatic intercourse : 
resumption after p^ace tn^aty, ! 

611 i 


Disarmamont Conforonoe 
proposals for (conid.)-— • 

prohibition of air attack on 
civilians, 523 

prohibition of certain raesans 
of warfare, 343 

resort to war, deiinitiun of, 189 
Disguise, war treason and, 576 
Disputes and situations, distinction 
between, 111-112 
Disputes. 6Ve oIav Diffenmoos 
justiciable and political, settle- 
ment of, 88 
legal and political, 33 

distinction between, 30 
matters of domestic junsdietiori, 
115-117 

regional arrangcincnts for setlle- 
incnfc of, 117-118 
Distress, vessels in, 479 
Dogger Bank ineident (1904), IJ, 
13-14 

no7i imnjatur arruitUy 816 
Domestic jurisdiction, matters of, 
115-117 

reservations ns to : 
arbitrations, in, 32 
Optional Clause, m, 62-03 
Domahy ease of tbe, 532 
Domicile, encniv character and, 
281-283 

Dommiean Republic, disputes w ith 
Cuba and Haiti (1950), 18 
Don Pacitiu), (aso of, 137-138, 145-6 
l)rpsden\ case of the, 686, 736, 755 
Due diligence, meaning f)f, 715-716, 
757-7,58 


severance at outbi’oak of war, 
294, 301, 535 

Disarmament. See Armaments, re- 
duction and limitation of 
Disarmament Conference (1925- 
1933) : 

America^ attitude at, 644 
British Draft Convention, 627 
Preparatory CJoramittce ; 

Committee on Arbitration 
and Security, 92-93 

Draft C onvention on pro- 
hibited means of warfare, 
343 

proposals for : 

abolition of aerial bombard- 
ment, 526 


Dum duin bullets, 341 
Hague Declaration concerning, 
229 

sea warfare, in, 497 
Dumba, Dr., case of, 537, 835 
Dunant, Jean Henry, 354 
Duress. Treaties 

K 

East Cerman Ilepubli^p, 605, 007 
Economic exploitation of occupied 
territory, 576 . 

Economic weapon in Warfare, 208 
E<iucational institutions, property 
of, in occupied territory, 398, 
400 
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iK)Sitioh in Italo-Turkiali War 
(1912), 239 

position in World War I, 239; 

World War II, 253 
Treaty with Great Britain (1936), 
690, 697 

Eire', See Irish Free State 
El Arish, capitulation of, 545 
Elbe, River, status of, 696 
EHmbeih, case of the, 479 
Embargo, 137, 141-142 
arrCt de prince , 142 
arms embargo, 742 
civil embargo, 142 
detention of ships, distinguished 
from, 141 
jus arujarme, 142 
outbreak of ar, at . 333 
Emblem. See also Red Cross 

fixed, distinctive, requirement of, 
430 

for irn'gular lor(c‘8, 257 
Kmdeu, cose of th<*, 475, 510 
End of wai, iSVe Termination of 
War 

Enemy ain raft. Stf Aik laft ; Air 
warfare 

Eneiii} aliens. Sh Alien ( neinies ; 
Enemy subjet. ts on belligennit’s 
terntor^^ 

‘ Enemy assoi Hitum,’ 273 
Enemy eharaeter, 26S-2h9, 497. 
SiC also Mien enemies ^ 
AmiMuan praitue, 274, 277 
anagarv and, 762 
‘ black ‘lists,’ 273-271 
Bynkerahock on, 272 
oomineroial doinuile of owner of 
gocals, 281-283 
corporations, of, 275-277 
Declaration of Ixiiulon, and, 269, 
270 

domicile, 272 
‘ enemy assoc* lat ion,’ 273 
' enemy nationality,’ 273 
‘ enemy subject,’ 275 
enemy subjects in neutral eoun- 
triofl, 273-275 

flag dettTinines character, 277- 
278, 279, 280 

French practice, 273, 275, 277, 
280, 284, 286-287 
general considerations, 268-269 

VOL. U. 


Enemy character [continued)-^ 
goods, of, 281-284, 287-289 
Grotius on, 272 

Hague Ckinvention V and, 269- 
' 271 

individuals, of, 270-276 
infection, doctrine of, 288 
nationah'ty : 

owner of goods, of, 283-284 
tost of, 275 

neutral •merchant 8hip.s, acquisi- 
tion by, 278 
neutrals : 

a/limmstiative services to 
enemy by, 27 1 
belligerr*nt’8 for(*Cb, in, 270 
resident in enemy territory, 
272 

suppl\ ing enemy, 27 1 
, pim*, m, 276 

railway rolling stock, of, 747 
lesidence, test of, 273-274 
Rule of 1756 ... 279 
supjdies by neutrals to belli- 
gerents, 739 

Trading wuth the Enemy Acts, 
273, 274, 275, 277 
transfer of enemy vessels, 284-287 
transfer of goods at sea, 287-289 
transport of enemy troc'ps, 836 
unncutral service* and, 839-840 
I ve*jsels of, 277-280 
Enemy convex} . See Convoy 
Enemy goods, 331-332 

belligerent ve^ssel, on, 44*7, l60 
British ships, on, 331-332 
neutral vessels, on, 459, 628, 

I 629 

I Enemy individuals : 
killing of, 567 
neutral asylum for, 719 
j i*epri8ais on, 563, 590 
Enemy merchant ship. See Enemy 
1 vessels ; Merchant .ships, ^nemy 

I ‘ Enemy nationality,’ 273 
j Enemy oeeupied territory, trading 
I w ith persons m, 32 4. See also 

Trad mg wuth the Enemy Acts 
Enemy proix>irty. See also Enomv 
goods ; Private enemy pro- 
perty ; Public enemy property 
appropriation of, 397 
m illegal war, 219 
capture at sea, object of, 203 
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Enemy property (eoHitnu^d)--^ 
deatruction of, 412417, 42U 453 
^ wanton, 413 

general devastation, 415-417 
historical monuments, oto., 414- 
415 

movement of troops, in couise of, 
414 

neutral asylum for, 719 
olfenoe and defence, for, 413* 
414 

provisions, 414 ^ 

llJneiny public vessels. See Enemy , 
vessels ; Wai*shipfl, belligerent 
‘ Enemy subject,* definition of, 275 1 
Enemy subjects on belligerent's ' 
territory ; ; 

elfeet of outbreak of war, 30(5- 3()9 , 
departure, time for, 30H*307, I 
314 ' 

expulsion of, 307 \ 

Geneva Convention (1049) and, ! 
313-318 

internment ol, 307, 308-309 
persona standi in judicio rule, 
309-313 

defendant. a.s, 313 
plaintiff, as, 310-313 
revival of pn‘-war ritdit to 
sue, 312 

restrictions on, 307-308 
‘ Enemy territory,’ 324 
definition of, 321, 

Enemy territory, occupation of 
4.^-456. Sre also lielligercnt 
occupation 

courts or* justice, position of, 
44.5-447 

depfirtation of inhabitants of, 438, 
411-443, 449, 452 
development of law respecting, 

432- 434 

dintinguiphed from inv^ision, 434- 
435 

(rermany, practice of, in World 
War IJ, 448-451 
Jaws, alteration of, 440, 452 
neutrals, position of. 444 
obedience, duty of, 438-440 
officials, position during, 445 
rights and duties of occuiiant, 

433- 434, 430-438 
regarding inhabitants, 438- 

444 


Enemy territory 
seivioee by inhabitant8/440, 441 
452*453 

* taking part to military oix^ra- 

tions,’ 44W 

, World War IL practice to, 438 
44(1*441, 443, 440-447, 418-45 f 
Enemy vessels. See aim Merchant 
ships, enemy i Prtoos ; War- 
ships, belligerent 
appropriation of, 475 
attack on, 405-408 
from air, 471 
from shoio, 4(»8 
capture of, 474 

purjK'Ht' of, 802 

capturetl, goods on, 174, 47 <k 
A^ce also Prizes 
civw, captum of, 49S 
distress, in, 479 
mail-boats, 480 

philanthropic missjon on, 1-70- 
477 

port, in, at outlirx'ak of war. 478- 
479 

religious mission, on, 470-477 
scientifK' mission, on, 170-477 
seizure of, 405, 474-470 

belligerent waters, in, 407 
port, in, 474 
England. See Gniieil Kiiig<lom 
htolistnient iii foreign s^’rvMcc. See 
Foieign Enlist nu'ut Acts 
Equity, rules of, in nrlntnUion, 24 
Espionage, 421-425, .507, 574-57.7, 
751 

m'cessoricfl to, 423, 425 
cliaractcr of, 422 

, desjiatc’h bearing, distinguisbc<l 
' from, 423 

punifthinent of spiea, 422, 424 
scouting, distinguished from, 423 
' sea warfare, in, 509 

! war iTime, as, 422-424 

' Ethiopia. See Ahysstoto 
1 Eiifien, annexation of (1940), 438 
Eim)fH'an Danube ('ommission. See 
I Danubf^ ^ 

I Ex acqvo et hono, powier to decide : 

I arbitral tribunals, 02 

I General Act of 1928, under, 95 

Interna tional (Vnirt of Jiistic/O, 
08-09 

Ex injuria jm non oritur^ 21 S 
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Explosive projectiles, ua© of, 341, 
519/620, 621 

Bxporfs> prevetitiou o£^ See Re- 
taliatory Orders in Council 
Extradition of war criminals, 588- 
589 

F 

Far Eastern Advisc^^ iWmittee 
of League of Nations ( 1937), 1 1 
Far Elastem hitemational Military I 
TnburiaL See Inteniatioiial * 
Military Tribunal foi the Far ' 
East I 

Farn, ease of the, 475 
Fedeial Mate : 
wiiT and, 204, 209 
wai with inembei(s) of, 249 
Fi({ef< (iitim kof^ii envanduy 534 
Finland • 

iKMitraliNati i o* ^nd fslaieS, 
210; Islands in (»ulf ol bin- 
land, 217 

oc«upat]<»n by and (ossion to 
llussia, 132 

position m Wai II, 

war with Russia ISO, 293 

Fislienes, coast, ineaniiii ot, 47H 
Fisheues diispuO , Anglo ISorwcgian 
(1949), 04 

FiNhmg boat^i, iinniumty of, 477 478 
Fine See aJ Flag ot t rn< e 
Baiciloiu l)c( laiation on light to 
use, 470 

eiieniy < hai.n ter, lest of, 277 278. 

Sa also Kiumiiv (hauKtor 
false, at sea, oOO 510 
visitation and. 852 
‘ flag to\era goods,' 459, 461 
* flag juotects the goods,’ 227 
hauling down of, meaning ot. 474 
hospital ships, 507-508 
improjKU us<' of, 129 
m^olunta^y use of, 490-497 
neutral ship, hy, 476 
neutial (lag but oneniv chai.uler, 
497 

neutral slups under onomv flag, 
496-197 

State without maritime flag, 277 
Flag of tnue, 538-541 
abuse of, 339, 430, 541, 568 
attack on, 508 

Hague Regulations and, 639-540 


Flag of truce {wniinued ) — 
meaning of, 538-539 
surrender and, 546» 546 * 

treatment of flagbearere, 539-540 
Ffiiivlcrs (explorer), case of, 477 ' 
Floif*nfie, Treaty of Commerce be- 
tween Unih^ States and Italy 
(1871), 825 

Florida^ case of the, 756 
Foodstuffs, as contraband, 803, 805 
Foreign 'Enlistment Act (United 
States, 1818), 632 

Fortngn Enlistment Acts (Bntish) : 
(1819), 632, 669, 716; (1870), 
669-670, 6S7, 716, 812 
applicability to enforcement 
ac tion under Charter, 225 
Ik dice under, 669 
Foreign Ministers of American Ke- 
piibhrs, Meeting (1939), 704, 
712, 753 
Fiame • 

boundary dispute with Siam, 19 
( onstitut ions of, renunciation of 
war under, 195, 292 
ucutiality rules (1934), 846 
Ritdbatory D(‘cice (1915), 678; 
(1939), (m 

Treat \ of Aunt} and Coininerce 
with United States (1778). 664- 
<>65 

l^ioiuo (h nnan War (1870) : 
aiig ir\ m, 762 

ai mist uo at end of, 548, 549, 554 
blockade dmmg, 771, 772 
Hntibh Piodamatjon of itral- 
it} , 657 

lomplamts of bR*ai lies of laws of 
wai in, 559 

destiiution of piizes in, 488 
hobtiiges m. 590 
lepnsdls 111 , 563 

supplies by neutial ^tatos, 739- 
740 

Swiss neutralit\ during, 661, 662 
teimmation of, (K)8 
F?(inci^4ireitrs. See al'^ > Resistance 
nio\eineiit8 

* Barbarossa ’ Order and, 216 
trial ot, - . > 

Frankfurt, Treaty of (1871), 608, 
619 

Fivdenkshamm, Treaty of (1809), 
433 
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Froe French Movmenfc, 252 
* Free goods free ship,’ 632 
‘ Free rfiip free goods/ 628 
Freedom of the sea, 682, 813 
blockade and, 774 
United States and (1941), 641 
Freight, contraband and, 827 
Fiyatt, Captain, ease of, 468 
Fuel, as contraband, 805, 806 
Fiirsl Bmmrck\ case of the, 687 

0 

Cfadic, case of the, 836 
Gamer, P/0, rescue of, 737 
Gas, poison ; 

British Memorandum on clioniital 
warfare (1930), 344 
Geneva ProtocoJ of 1925 con- 
cerning, 230, 343 
atomic bomb and, 348, 349, 
351 

general participation clause, 
235 

Hague Declaration concerning, 
229, 342, 344 

prohibition of use of, 340, 342- 
344, 667 

in sea \^€U‘fare, 498 
supplying of, as war crime, 451 
use of, by Italy, 344 
Geier, case of the, 709 
GelderUnid^ case of Uie, 746 
Gmeral, case of the, 819 
General Act for Pacific Settlement 
of Intf^mational Dis])iiics 
(1928), 4, 92-96, 755 
content, 94-96, 96 
history, 92-94 
reservations, 96 
revision of (1949), 90 
General Arnifitrong, case of the, 686, 
754-755 

General Assembly of United 
Nations ; 

armaments, reduction of, and, 
127 

Atomic Energy Commission, 129- 
131 

discussion, powers of, lOJ, 111 
disputes, right of non-member as 
to, 113 

emergency special session^ occa- 
sion for, 176 


I General Assembly of Umt^,<i 
j Nations {continued)^ * 

’ Jntemaiional Court of Justict- 

and, 50, 51 

nnuHlalory rmiuosts to parties to 
a dispute, 107-108 
' recommendation, jxiuers of, loi 
' 111 

I Resolution on International Mih. 

I tarv Tribunal at Nuremberg 

> (1946), 582 

j Si^cniMty Coiineii failing to act, 

' Besolution of 1950 on, 176 

, 8cttl('?nent of disputovs and, 110- 

I 

limitation on, 110 

j ^ ho may bring a ‘ situation ' 

I liefore, J14 

I General Con vent ion of Inter-Amcri- 
can (Xaiciliation (1929), 15 
General Declaration of Neutrality 
of American Kepublics (1939), 
704, 712 

General participation clauses, 234- 
236, 365, 371 

General Treaty for the Rimuncia- 
tion of War (1928), 181-197, 
635, 639, 640, 741 
Charter of Uniti'd Nations and, 
195-196, 197, 651 
(yovenant of J^guo of Nations 
and, 194-195 

force short of war, prohibition of, 
184-185 

illegal war under, 183 
instrument of national policy, 
223 

just and imjust wars, 223 
legal character of, 191 
legal olFect of, 1 82 
legality of war after, 217, 221 
limitation of right of war, 292 
national constitutions and, 195 
neutrality and, 633-646, 664, 741 
742, 879 

pacific blo('kade and, 149 
pacific settlement of disputes 
under, 102 
duty of, 184 

place in Int Tiiatiofial Jjaw, 196- 
197 

Proamblo as part of, 191 
reprisals and, 143, 192 
sanctions for violation, 190-193 
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General^ Treaty for the Eenuncia- 
tion of War {continued ) — 
self-defence under, 186-188 
shortcomings of, 196, 643-644 
termination of, 193. 
t^xt of, 181-182 
threat of war and, 1.33 

as violation of Tn‘aty, 296 
violations of, 186, 186 

international crime, as, 192 
sanctions for, 190-193 ' 

war crimes under, 192 i 

World War II and, 183 | 

Geneva ; , 

Conference at ( 1929), 368-369 i 
(^ongress of (1863-1864 and 1906), 
3,64 

Geneva Convention Acts (1911 and 
1937), 362 

(ioneva ('onvention for the Ameli- | 
oration of the Condition of | 
Soldiers Vt nnded m Annies m ! 
the Field (l8o4), 227, 354, 355, ' 
rm-, (19()0), 227, 354, 335 ' 

Geneva C'ouvcntion for the Ameli- 
oration of the Condition of 
Wounded, Siek and Ship- 
reeked Momhera of Armed 
Forces at Sea (1949), 231, 479, 
498, 499. 5(X).5()8 
application of, 508 
hospital ships : 

inviolability of, 470-480 
removal of siek and .wounded 
from, 501 j 

mctlieal aircraft, 5(»6 | 

medical jx*rsonnel, 507 
niedieal transports, 506 ! 

militias, treatment of members j 
of, 501 , 

neutral ships taking wounded, 
etc., on board, 601, 502 | 

neutral territory, wounded, etc., | 
landed on, 502 j 

non -signatory belligerents, 508 
jiersonal pi*o|>erty oif dead, return ( 
of, 536 

prisoners of war Information 
Bureau, 602 I 

lied Ooss, use of, 607 
religious personnel, 607 
resistance movements, treatment 
of members of, 601 
seaplane ambulances, 506 


Geneva ConvenMon (Wotuuled, etc,, 
at Sea) {continued ) — 
shipwrecked, treatment of, 600- 
. 502 

sick, treatment of, 5(X)-502 
sick bays, 605-606 
volunteer corps, treatment of 
members of, 501 

wounded, treatment of, 6(X)-502 
Geneva Convention for the Ameli- 
oration of the Condition of the 
Wounded and Sick in Armies in 
the Field (1949), 231, :156.364, 
508 

application of, 363-364 
dead, treatment of, 362-363 
distinctive emblems, 360-362 
general principles, 355-356 
hospital zimes and loc*aIities, 360 
medical aircraft, 359-360 
medical personnel, 357-3.58, 724 
medical transports, 359 
niedi('al units, establishments and 
maU>rial, 356-357 
Doutral terntorv. application to, 
692 

non-combatant members of forces 
on, 724 

personal articles found on the field 
or on the dead, 406-407, 535 
Red Cross, 360-362 
safeguards under, 538 
Geneva Convention on the Protec- 
tion of Civilian Persons in 
Time of War (1949), 2:tl, 313- 
318,364-366,441,444 *51-466 
change of laws, prohibiiion of, 
452, 4.54 

collective penalties, prohibition 
of, 591 

consignments of stores, 366-366 
courts, position of, 454 
death jicnalty, 454 ^ 

on protected person, 439 
departure on outset of >var, 314 
deportation of inhabitants, 452 
employment, 314-315 
enforc/oment of, 318, 466 
enli8tme»^t of inhabitants against 
sovereign, 427-428, 462 
families, provisions as to, 366 
hospital and safety zones, 364 
hostages, prohibition of taking of, 
596-591, 592 
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Geneva CJonvenUon (CivilianB) (con- 
tinued ) — 

internineiii, 315, 317-318 
interpretation of, 450 
medical aircraft, 365 
occupied territories, civilians in, 
451-456 

officials and judges, status of, 453 
property, destruction of, 453 
lied Cross, use, of, 365 
relief oi^anisations, 317' ‘ 
removal of sick, iii&m, etc., 364 
requisitioning, 455 
rights of enemy aliens who re- 
main, 314 

safeguarding supplies of inhabit- 
ants, 455 
scheme of, 452 

security of occupant, saving for, 
456 ' 

services by inhabitants, 452-453 
sjiies and saboteurs, 456 
stateless persons, 315 
treatment of protected persons, 
316-317, 439 

trial and punishment of offenders, 
455 

Geneva Convention Relative to the 
Treatment of Prisoners of War 
(1949), 231, 358, 369-396 
accommodation in a neutral coun- 
try, 302 

binding force off 235 
camps : 

information as to location of, t 
379 

marking of, 379 

Central Infonnation Agency, 394 
complaints by pnsoners, 386 
conflicts to >»hich Convention ! 

applies, 369-372 
correspondence. 385 
cost of maintenance of prisoners, 
377, 380 

danger area, removal from, 378 
death of prisoners, 303 
definition of ‘ prisoners,’ 211 
dcnunciatioii of Convention, 396 
discipline, 381 

disputes, submission to Inter- 
national Court of Justice, 396 
employment of yirisoncrs, 382-384 
cnforc^emcnt of Convention, 394-6 
esoay^e, 388-389 


Geneva Convention (PriBonera of 
Wav) (catUinned)--- 
financial provisions, 384-385 
general partii'iptition clause, re- 
jection of, 371 
general piinciplcs : 

humane treatment of pris- 
onei’M, 376 

protection of prisoners, 376 
Information Buieau, 393-394 
information vAhi(4i may bo ob- 
tained from prisoners, 378 
insurgents and, 212 
Intei-national Red Cross, position 
of, 374 

intt'niment, 378, 379, 383-384 
judicial proi‘eedings against pris- 
oners, 390-391 
legal facilities, 376, 385 
living conditions, 379-380 
rnedu al cait^ of prisonem, 377, 380 
Mixed Medical Coninnssious, 302 
offences against prisoners, 304- 
395 

offences by prisonei-s, 614 
parole, release on, 378 
penial and disciplinarv measures, 

386- 389 

p(n* 80 iial articles found on pris- 
onore. 406 

pri.soners’ repr^nitatives, 386 
prohibited acts against prisoners, 
370 

projierty of jirisoners, 378, 406 
PioUH tiiig I'ower, duties of, 374- 
376, 396 

publiiution of Cormiitioii in 
camps, 381 

punishment of pri.som^ra, 211, 378, 

387- 389, 391 

release at end of hostilities, 392, 
613-614 

rfdigious faeilitie.s, 381 
repatriation, 392, 614 
reprisals, yirohibition of, 562, 565 
resistance movein^tnts, and, 214-5 
i termination of c^a|itivity, 391-393 
] transfer from can^> to camp, 382 
1 trial of prisoners, 887, 391 

war crimes coinrtlittcd by jiris- 
onera, 390 

who may claim to bo a prisoner of 
war, 372-373 
w omen prisoners, 256 
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Geneva^ ConventioixB. See also | 
Hai?no (Convention No. X I 
general participation eJauao, aiul, ' 
234-236, 365, 371 

hospital ships. 6V .Hospital ships ! 
Red Cross, irnsuse of* 430 • 

sick and wtmnderj, Ircatnu'iit of, 
350 ' 

violations of, 567 | 

Genova Conventions (1920) : 
ambulance aircraft, 566 
prisoners of war : 

air warfare, in, 520 ' 

claims for violai i(»n fd* oldiga- 
. tions iTgardmg, 376 

repatriation of, 013-014 1 

ti'catment of, 230, 354-355, 
565 

trial of, 390 

sick and wounded, tn*atmeiit of, ' 
250, 354-355 

Geneva (l)onv^\»iitions (1949) : ' 

binding tom' m I'clation to non- 
signatory bellii{crent, 236, 50H 
civil wars and, 183, 210-212 
denunciation, obligations afte'i. 
337 

levies r« masse in occupied t(Tri- 
trory, 258, 259 
medical personnel and, 345 
obcdiom‘etooc(‘upant,dutyof,425 
trial of spies and saboteurs, 424 
vassiil Slate a jiarly to, 249 
(fcneva Pixitocol ft)r tliv I’fUMhc 
Settlement of International 
Disputes (1924), 870 
civil w'ar and, 180 
Geneva Protocol concerning Gas 
and Racteriolognal Warfaie 
(1925), 230. 343 

atomic bomb, and, 348, 349, 351 
general part icijiat ion clausKi, 235 , 
(Jenoa, capitulation of (1814), 543 , 
Genocide, (Vmvontion on Proven- | 
t-ion and Suppression of (1948), ,585 
German Federal Republic, estab- 1 
lishment of, 605-<i06 j 

(^mstitution of 1949, renuncia- 
tion of war under, 195, 292 . 

Germany : 

aerial bombardment bv, during 
World War 11, 527, 532 
British ultimata to (1914 and 
1939), 295 


Germany (continved ) — 
declaration of war on United, 
vStatea (1941), 641 
, Declaration Regarding Defeat of 
(1945), 553, 604 
dcmililansation of (l945), 604 
Ea^t German Republic, 605, 607 
German Einfieror, arraignment 
of, 569 

jw^lum in Holland, 719 
invasion of Austria (1937), 186; 
Belgium (1914), 685; Czecho- 
slovakia h939), 186; Poland 
(19,39), 202-293, 298 
Inn I tat ion of armaments of, 124, 
125 

looted piopertv in neutral States, 
332 

niinf'laviiiL^ by, in World War I, 
473, 681-682 

or‘cupation of (1944), 446, 603- 

km 

Occupation Statute (1949), 605- 
606 

Prize Rules, 869-870 
seizure of movt'able pniporty by, 
(iurmg World War J, 4(K)-402, 
405. 49* ; World War II, 406, 
411 

teimmation of hostilities with, 
598 

uiK ondilional summder of (1945), 
552-553, 602, 6(4, 613 
unrestrn t<‘d .submarine w^arfare 
bv, 4<17 4S9, 491-492, 5(^2, 563, 
640, 678, 670, 681, 682, 867 
volunteer fleet of 1870 . . . 262- 
2(>3, 559 

A\ar ( riiiios in World War 11, 576- 
577 

(rOibi'n, ca^ie of the, 287, 739 
(Jood offK'es and mediation, 8- 1 1 
Charter of United Nuiiioii.s, under, 
11 

conciliation, distinguished from, 
13 

distinction between, 10 
duties as to, 10 
iudividT 1, by, 9 
neutral Mates, by, 558, 559 
Security Council, by, 9 
value of, 11-12 

Government oOioials, enemy, posi- 
tion in warfare, 352 
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Oradisca, case of the, 601-502 
Oraf Spee, case of the, 266, 706, 709, 
734 

Graves, marking of, 363, 393 
Graves Registration Service, 393, 
394 

Great Britain. United Kingdom 
Greece : 

blockade of (1827), 146 ; (I860), 
145, 147-148; (1886), 146, 

147-148; (1916), 146’* 
neutrality in World War I, 663, 

665, 689 

position in World War II, 253 
United Nations and, 114, 119 
Greek frontier incidents, Security 
Council Commission of In- 
vestigation into (1946), 105, 
107, 108, 113, 114 
Oreer^ case of the, 641 
Grotius on : 
contraband, 800 

destruction of religious edifices, 
415 

enemy character, 272 
neutrality, 625-626, 639, 653 
outbreak of war, 291 
ransom of prisoners of war, 367 
Guadeloupe : 

cession to Sweden (1813), 433 
restoration to France, 433 
Guatemala, Belize dispute with 
United Kingdom, 64 
Gumlla bands, war against, 415-416 
Guerilla warfare, 600 
dehnition of, 212 
surrender of enemy, after, 216 
total occupation and, 213-214 
w*ar crimes and, 212 
Gulflight, case of the, 866 

H 

* 

Habana Charter of International 
Trade Organisation (1948), Ad- 
visory 0])inions and, 66 
Habana Convention on Duties and 
Rights of States in the Event of 
Civil Strife (1928), 250 
Habana Convention on Maritime 
Neutrality (1928), 230, 644, 

666, 690, 712, 726, 864 
assistance to belligerent States, 

656 


Habana Convention on Maritime 
Neutrality (continued ) — 
credits to belligerents, 743 
enlistment in forces of belliger- 
ents, 704- 

fiierchantmen, armed, as war- 
ships, 712 

repairs to belligerent warships, 
709 

supplies to belligerent warships, 
707 

transit of war materials, 690 
Hague Air Warfare Rules (1923), 
519-520, 524, 629 
aerial bombardment, 521-522, 
aircraft as prize, 873 
assimilation of airmen and land 
troops, 520 

bellifforont non-militaiT aircraft, 
530, 531 

blockade and aircraft, 781 
bombardment for requisitions 
and contributions, 522 
departure of aircraft from neutral 
territory, 717 
export of aiivraft, 717 
flight over neutral State, 725 
inU‘mnieni of rescued airmen, 726 
liability of aircraft to capture, 335 
neutral States and belligerent air- 
craft, 725-726 

observation over meutral terri- 
tory, 751 

projectiles, prohibiUd, 521 
Hague Convention (No. Ill of 1899) 
for the Adaptation to Maritime 
War of the Principles of the 
Geneva Convention of JH64 . . . 
500 

Hague Convention (No. 1) for the 
Pacific Settlement of Inter- 
national Disputes (11K)7), 10-11, 
29, 30-:i9, 179 
arbitratkm under, 37-30 
commenct^ment of war, rule as to, 
291, 292 

international court^ft of inquiry 
under, 7, 13*14, 

Hague Convention (Nd^ II) respect- 
ing the Limitation of the 
Employment of Force for the 
Recovery of Contract Debts 
(1907), 179-180 
reprisals under, 143 
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Hague Convention (No. Ill) relative ' 
to the Opening of Hostilities 
(1907), 229, 292-299 1 

Charter of UniU‘d- Nations and, i 
297 

notificatioa to neutrals, 655, 667 
ultimatum, and, 295-296 | 

simple and quaUiied, 296 
time for, 296 1 

writing, need for, 296 i 

undeclared wars, and, 299 > 

violation of, and International 
Military Tribunal, 293 
warning, need for, 293 
Hague Convention (No. IV) re- i 
specting the and (diatoms | 
of War on Land (1907), 229, 
337. iS’ftfi aiio Hague Kegiila- 
tions 

aerial bombardment, applir‘ation , 
to, 523 

Allied occupation of Cermaiiy 
(1945), inapplicability to, 603 , 
binding force of, 233 ^ 

tonipensalioTi for violation of , 
laws of war, 593-594, 612, 752 , 
gCMieral partioipation dauws 229 ' 
guerilla warfare, in, 212 [ 

history of, 228 ^ 

military necessity and, 233 
prisoners of war, as to, 36M 
resistance moveiiients and, 213 
n'Siiect for laws of occupied 
State, 603 

responsibility for acts coininitU'd | 
by armed forces, 558 
war crimes under, 193 
Hague Convention (No. V) re- 
specting the Rights and Duties 
of Neutral Powers and fVrsona i 
in case of War on l.rfind (1907), | 
230, 633, 646, 656, 675, 676, 1 
686 

application of (leneva Conven- 
tion, 692 ' 

belligerent ti-oops in neutral j 
territory, 076, 722 
means of communication, use by 
belligerents, 676, 748 ' 

neutrals, designation of, 656 
passage of men intending to cnlisi, j 
687, 704 1 

prisoners of w^ar on neutral terri- j 
tory, 676, 720-721, 736 i 


Hague Convention (No. V) (cow/d.)— 
railway material, neutral, use by 
bclligoronts, 746, 747, 764 * 

.raising troops in neutral territory, 
676, 703 

recruiting office on neutral terri- 
tfiry, 703, 705 

repulse of attacks on neutrality, 
685 

sup})lics to belligerents, 670, 676, 
690, •*739, 744 
enemy character of, 739 
telegraph station in neutral terri- 
tory, 676, 750 

transit of troojis across neutral 
territory, 676, 689-690, 721 
transit of wounded troops and 
prisoners of war over neutral 
territory, 676, 692, 721 
Hague C'onvention (No. VI) relative 
to the iStatus of Enemy Mer- 
i lunt Ships at the Outbreak of 
Hostilities (1907), 230. 464 
denunciation by Great Britain, 
335 

embargo and, 142 
terms of, 334-335 

Hague Convfution (No. VII) relat- 
ive to the Conversion of Mer- 
chant Ships into Warships 
(1907), 230, 265, 464, 633 
provisions of, 264 

Hague Convention (No. VIII) relat- 
ive to the Joying of Automatic 
Sulunaruie ContAct Mmea 
(11H)7), 230, 464, 471-4'. 3, 633, 
758 

miuelaying by neutrals 758 
miiielaying in enemy coastal 
waters, 781 

Hague Convention (No. IX) re- 
specting Bombardment by 
Naval Forces in 'fbue of War 
(HH)7), 230, 464 
coastal tow ns, 512-513 

during World War I, 513-514 
contributions and requisitions, 
511 

undefend \ places, 594 
Hague Convention (No. X) for the 
Adaptation to Maritime War- 
fare of the Principles of the 
Geneva Convention (1907), 229, 
500, 735 
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Hapu© Convention ( No. X) (conid , )- | 
hospital ships, 505 , 

internment of ahipwrookci 
wounded, etc., 721, 734 
postal correspondence found at 
sea, 077 

removal of enemy sick aiic. 
wounded from hospital ships, 
734 ; from merchant ships, 501 i 
wounded shipu i-ecked, etc., on ! 
neutral warships, 733,* 734, 7.35 | 
Hague Convention (No. XT) i-elativo 
to Certain Restnctioiis with ' 
regard to the Exercise of the 
Right of Capture in Nav.il War 
(1907), 230, 404, 633 
crews of captured merchant 
ships, 267, 373 

fishing boats, immunity <^f, 47S 
mail-bags, immunity ot, 4HO, 4S1 
postal eorrespondence, in\i4>l- 
ahihty of, 838, 841 
religious, Sfientific or philan- 
thropic mission, on, 

476-477 

small boats eniployed in local 
tra<le, immunity of, 478 
Hague Convention (No. XI 1) relat- 
ive to the (‘reation of an Inter- 
national I^ri/e Court (1907), 
486, 633, 876 

Hague Coiwention (No, XIll) (‘on- 
coming the Rights and l)uti(‘s 
of Ncnilral Power's m Naval 
War (1907), 230, 633, 646, 075, 
676, 694, 695, 7.35, 754, 7.58 
belligerent warships : 

neutral pilotage of, 676, 74.5- 
746 ' 

neutral waters, in, at out- 
break of war, 711 
neutrals, and, 713, 758, 812 
passa^^e through toiritonal 
waters, 692, 694 
n^-arming in neutral wat<*rs. 
708-709 

refuelling in neutral ^lorts, 70?> 
rofuflinft to leave neutral 
waters, 731, 733 
repairs in neutral waters, 
676, 709 

revieiualling and refuelling in 
neutral waters, 676, 707-708 
stay in jiorts, 710 


Hague Convention (No. XIII) 
{continued) — 

changes m neutrality legislation 
duiing war, 672 

neutral watei’s, use of, as base of 
* operations, 676, 694, 750 
preamble, 672, 705 
Prize (\>urts on neutral territojy, 
485, 676, 698-699 
pri7eK in neutral ports, 676, 699- 
700, 701, 736 

prizes taken in neutral waters, 
675, 676, 75.3-754, 755 
supplies to belligerents, 670, 676, 
686, 738, 739 

twenty-four hours’ rule, 710 

between depaituiv of ships, 
706 

iinpartialitv of neutrals, 676, 
728 

Hague Conventions : 
g(‘nt'ral part ici])dt ion clause, 234- 
236 

International Military Tri- 
bunars viev^ of, 234-235 
Table of Ratificaticms, etc., 880- 
SS3 

Hague Court. See International 
C\)nrt (^f fJnstiee ; Perm. merit 
(V)urt of intiTnaiional .Instiee 

Haijue i)(‘( laratiT^Tijs (1899) pro- 
hibiting ; ’ 

(Ilsi li'irge of project iU‘S and ex- 
plos^ives from tlie air, 229, .315, 
471. 517. 518, 520 

apj>li< aiion to sea W'arfare, 
497, 498 

use (jf bullets which e>:pand or 
flatten easily m tho human 
body, 229, 341 

application to sea w^arfare, 
497 

us(* of projectiles dilhising as- 
phyxiating or dek'U^rious gases, 
220, 312, 344 

ITagiK* Pi^ace (’onfi'tenei’t of 1899 
. . . 122, 179, 327, 228, 291, 
292, 341, 342, 3T4, 354, 462, 
51 7 

Hague Peace Conference of 1907 . . . 
44, 48, 179, 227, 228, 273, 462, 
46.3, 464, 476, 477, 511, 512, 
514, 617, 593, 633, 725, 732, 
744, 758 
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Hague Pea('e C'ojiforen<x} of 1907 
(cohtinue^i ) — 1 

(^ourt of Arbitral .Justico, pro- I 
posal for, 4t, 48 

International Coui:t of Justice, , 
proposal for. 44 * 

neutral subjeets in enemy Uuri- 
U)ry, propf)sal as to, 273 I 

Hague Regulations (1907). ,SV^ ftho 
Hague (V)nvention Xo. IV , 

air transportB. seizure of, olS 
annistiee : 

local, 548, 549 ! 

notifi(‘atum of, 551 i 

violation of, 550 
armistice Uu-ms, 552 
bombardment : ' 

not duration of, 420 
undefended pl.n es, of, HS, 
517, 51 H, 523 

breach of, intervention by neu- 
trals on, 559-55(» 
eaj)i tula lions, o44, 54r» 
caruagi’ of despatches by 
balloons, 518 

cert die ale of ulentihcation, le- 
cpiiiement <J', 255-25r» 
colonial UTritones, «ipplication 
to. 493 , 

destnieti«»n of (uu'uu propertv, i 
413 

cneinv terwtor), ^vhcn oc( upied, 
435 

espionage, 422, 423, 424, 575 
(lag of truce, 539, 54<1 
(hujcva (''i\iliaiis (\)nMntH>n, 
1949. sufx^r^ession l»\, 451 . 

. loMcs ui ?iirussu 257, 25*s, 259 
liniitation of in<Mns ot ^\a^tare, 
330, 344 

militia and vedunteer corps, 255 j 
non-eoinbatant members ol 
armed fori'c s, 255-250 
occupation of cnenn territory, 
433, 437, 439, 445,’ 447 

cont ributions in ,412 i 

from neutrals, 7,52 i 

duties of occupant, 437 
general ivmnltiea on inhabit- j 
ants, 443, 505 

immoveable public propi‘rty, 
397-398, 401 , 

moveable public propi'rty, j 
399.4(M», 401. 402, 404 


Hague Regulations (1907) (con- 

itjiutff ) — 

occupation of enemy territory* 
{cou tinned ) — 

])rivato individuals, 347, 449 
private property , 403-404, 405 
private transport, indoininty 
for seizure of, 762-763 
pro]>erty of charitable, etc., 
institutions, 398, 400, 401, 
••404 

requisitions, 410, 411, 411, 
763 

hcrvites by inhabitants, 440- 
441 

taxation of inhabitants, 442- 
143 

pillage, j)rohibition of, 4t^l5, 419 
qiiartci, 338-,340 

religious, etc., buildings, protec- 
tion of, 420 
reprisals and, 564 
rights of at tion of onemv nation- 
als. 310, 445 
nist‘rt of w iii\ 42S 
stratagems, 429 
submarine c.iblt^s, 514-515 
VNcajKms, prohibited, 340, 341,439 
/ones ot protectum, 523 
Hague Reparation Confertuice 
(1929), 616 

Haiti, dispute A\ith Dimiiuioan Re- 
public (1950), 18 
Hale, (’aplain, ease of. 425 
ILimiduJi. « ase of the. Tovt 
Hanseatic League, rules . s to pri- 
vate enemy pr(>]>erty, 459 
Hav-Pauncefote Tn^aty (1901), 
n(MilrahB.itiun (»f Panama f'anal 
under, 245, 774 

Hav-\'aiilla 7Vcatv (1903), 774 
Head of State : 

object of rcpns,ils, 140 
po.sitioii m warfare, 352 
pri'^oiier of war. as, 609 
IraiKsjKut of, as unneutral sorvu*e, 
S33-S34 

Head quail Cl’S Agreement bot\\ceu 
Unit'd Nations and United 
States b5 

Henhcld, Uideon. ease of, 632 
HerziKj, case of the, 819, 868 
High seas. See Open sea 
Hogue^ casi' of the, 734, 757 
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Holland. See Netherlands 
Holy See* See Vatican City 
* Home Guard, status of, 256 
Uomrne de confimice, 386 
Hopcroft, Lieut., rescue of, 737 
Hospital ships, 500, 502-505, 523 
abuse of immunity, 504 
attacks on, 505-507, 567 
captured port., in, 503 
control of, by belligerents, 504 
converted vessels, 603 * ‘ 
flags, 607-508 
identifleation, 508 
immunity of, 479-480 
markings, 507-508 
military, 602-503 
personnel of, 603 
private enemy, 503 
private neutral, 503 
removal of sick and woimded 
from, 501 
size of, 503 

unneutral service by, 505 
Hospital zones and localities, 300, 
364 

Hospitals, 356-367, 523 
protection of, 420-421, 513 
Hostages, taking of, 443, 557, 589- 
592 

early practice, 589-590 
modem practice, 590-591 
prize ransom, for, 494 
prohibition of, 370, 592 
World Wars, in, 591-592 
Hostile destination, 809-811, Hl2, 
814 

Hostile expedition, 704 
Hostilities : 
against neutrals, 685 
by neutrals, 684 
Huddy, case of, 564 
Humanitarian missions, waiships 
on, 728 • 

Humanity : 

crimes against, 578-579 
principles of, 337, 348, 350-351 
Hungary : 

Amistice with (1945), 554 
Peace Treaty of Trianon with 
(1921), 678, 607 
Hussar^ case of the, 509 
Hyderabad, dispute with lndi(i 
(1948), 113, 120 
Hydrogen bomb, 350 


I 

Identifleation of dead at sea, 502 
Idle Foreign Vessels Act (United 
States, 1941), 766 
Illegal war, 217-222. See also Ag- 
gression 

enemy property and, 219 
neutrals and, 221 
pea(*o treaty, after, 219, 220 
prize, captures in, 219 
responsibility for, 220 
rules of war under, 218, 220 
treaties and, 219 

Incendiary bullets, use of, 519, 520, 
521 

Incitement of eiuMuy subjects to 
rovolt, 426-428 
indemnities ; 

destniction of prize, for, 863 
jH'ace treaties, in, 594, 615 
World War 1, after, 594 
VV'orld War II. after, .595 
Indemnity Act (1920), S55 
India, case of tin*, 735 
India, disputf^s with : 

Hyderabad (1948), 113, 120 
Pakistan (Kashmir dis[)uU‘), 
United Nations Commission 
on, 105-106 

South Africa (I960), 111 
Individuals. <S’(c also Private in- 
dividuals 

claims pf, and International Court 
of Justice, 56-57 
enemy character of, 270-275 
international crime, and, 192 
Int<'rnational I^aw and, 656 
international tribunals and, 44, 
66 

responsibility of, for : 
acts of iStaUi, 427 
broaches of pea^jo, etc., 160 
war crimes, 406 
Indonesia : 

dispute with Netheriands (1948- 
1949), 108, 119, m 
Security Council and, 164, 
166, 167 

United Nations Good Offices Com- 
mittee on, 705 

Industrial property, effoct of war on, 
330 

Infection, doctrine of, 226, 288, 460 
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Injuries suffered in service of ' 
United Nations, rcHjKmsibility < 
for, 55 

Inland seas. See landlocked fleas 
Ifiiioceut passage. See Manliinc 
bolt • 

Inquiry, Commissions of: 
international (Hague Convention 
No. 1), 7, 12. 13-14 
permanent (Bryan Treaties). 7 
Institute of Intornatiunal Law on : , 
air warfare, 517-518 
angary, right of, 760 
bombardment of coastal towns, 
^511-512 

(•apture of merchant ships on 
rivers, 466 

eommeneement of war, 292 
destruction of prize, 4^8 j 

dmft code of maritime warfaie, 
464 

effect of war tn^aties, 303 
Manual oi Laws of War, 228, 564 
Manual of War at vSea, 485 
mines, submarine contact, 473, 
758 

neutrality, duties of, 716 
Oxford Manual of Laws of War 
on Land, 440 
pacific bIo( kade, 147 
IVizc Ciuirts, 869 
re(‘ogiiition of belligerency, 250 
reprisals, 144, 225 
ships m foreign ports, 733 
submarine Udegraph cabVs, 515 
visitation, 848, 84J1 
Instructions for the ilovernment of 
. Armies of the United States in 
the Field (1863), 228 
Insurgency : 

bloekiule and, 769 
neutrality law s and, 670 
recognition of, 260-251, 670 
Insurgents : 

contention with, not a war, 203 

recognition of, 660 

recognition of belligerencv. 209- j 

210, 211 J 

right of blockade, 249 I 

Inter-Allied Ueparation Agency, I 
333 1 

In tor- American Neutrality Com- | 
mitt<>o, 636, 748 

on intornineut, 722, 729 ' 


Inter-American Treaty on Good 
Offices and Mediation (1936), 9 
In ter- American Treaty of R^i- 
procal Assistance (1947), 7, 17 
right of self-defence under, 158 
International Commissions of In- 
quiry under Hague Convention 
No. J, 12 

International Court of Justice, 42-88 
advisory ojnnions, 65, 65-68 
bftlding force of, 67 
function of, 65 
judgments, n'serablance to, 
66-67 

list of. 79, 83-87 
procedure as to, 65-66 
request for, voting on, 67-68 
who may ask for, 56 
arbitrators, appointment of, 24 
chambers of the (Joui't, 75 
Charter of United Nations, and 
47-48, 53, 75, 76 
i-ompetcnco of, 57-58 
erimmal court, os. (proposal), 586 
establishment of, 46-47 
ejc aequo d bonoy power to decide, 
68-69 

Croat Powers and. 48 
immunities of counsel and agents, 
72 

individuals, claims of, and, 56-57 
judges ot. 48-52 

ad hoc national, 78, 79 
diplomatic imnnmity of, 51 
duties (T, 52 
election of, 48-52 
quorum, 52 

restrictions on external acti- 
vities of. 52 
tfTin of office, 51 
judgments, 71-74 

binding force of, 75 
enfor ‘cmciit of, ^6-77 
interpretation of, 74 
list of. 79-83 
revision of, 74 
jurisdiction : 

determination of, 32 
of, 75-76 

objections to, 57-58 
obligatory, 58-66 
Optional Clause, under, 58-65 
treaties, under, 68 
voluntary, 68 
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Intc^i national Court of Justice 
{continued ) — 
legal disputes, 32 
non-member Stales and, 54 
Optional (^lause : 
history of, 59 

non-member States and, 47. 
63-54 

Orders, list of, 79, 87 
organisation of, 48-53 
Permanent Court ol Int^A national 
Justue, relationship to, 47-48 
precedent, doctrmo ol, and, 69- 
72 

prize cases and, 876, 877 
procedure, 71-75 
costs, 74 

<‘xi)erts, inquuy by, 73 
hearing, 72-73 
judgment, 74 
olhcial languages. 7 1 
pleadings. 72 

piOMSional prottM’tive me.is- 
ures, 71 

leference lor inquiry, 73 
rules of court, 71 
third Stat^^s, intervention liy, 
74-75 

view of /erwi, 73 
voting, 73-74 

public international organivitions 
and, 54-55 

referem'cs to, by Security ('ounc il, 
114-115 

lules of Jaw applied by, 08-7 1 
seat of, 52 

Security Couneil, letoiirse to, on 
non-i)erforraane#' of judgnK‘nt, 
76-77 

Statute of, 47 

adherence of non-moinbeis of 
United Nations. 53 
aineiulment of, 70 
Art. 36 (Optional (jlau.se), 4, 
6, 47 

third Statens, intervention by, 
74-75 

United Nations Organisation and, 
50, 65 " 

war crimes, and, 57 
International ciime : 
aggressive war as, 192 
violation of Pact of Paris (1928) 
a.s, 192 


Inteinational (Virninal Court (pro- 
posed), 585, 586, 588 
Intc'ruational delinquencies : 

})eace toaties an<l, 137-138, 612 
I repusals fqr, 562 
I International Labour Organisation, 
55 

, Intt'riiational Law : 

individuals and, C56 <^57 
new weapons and, 46tL47() 
piivate proj»eitv at sea, develop- 
ment as to, 158 

prize law and, 4S4, 485, 656. 870- 
872, 877-879 

rules of, apfiluatjon m arbitra- 
tion, 25 

wai and, 196, 201-202 
Inteinational Mililaiy Tiibuiial at 
NuivmlKrg. «SV^ aho War 
Crimes 

bombing of c i\il population 
aiul, 529 

aggnssive war. and, 192-193 
( baiU'f of, 160, 581, 5S2 
lommandos, evedition of, as wai 
(‘lime, 259-2f>0 

concentration (amp>,. on, 450 
Climes agamst peace and, 579 
devastfitioii, genei il, 416-117 
gencTal paitn ipatiou claUM*, 
views as to.H^U-235 
(.lerman occupation of cimmiu 
territories, on, 116 450 
(knnan treatment of -h ws, 150 
gioup’s and oiganis.itions, dec lara- 
tion ofciiminalitv of, 57S 
)unsdic‘hon ol, .578, 579-5SO, 5S2 
killing of hostages, 591 
nature ol, 579-581 

1 plunder and vommeic lal (‘xpioita 
tmn, and, 400, 406 
I j^risoners of war, on, 37r» 

I solf-def(‘uee, and, 18S, 190 

sc‘ttmg up of, 577-57S 
sujKTior ordeis, dohnue of. 193, 
570-571 

trio), eouTSe of, 570 
unlawful war, aufL220 
violation of Hague (’onventjon 
No. UI, 293 

International Military 'riihuiial for 
the Far East ; 
aggressive war, and, 193 
crimes against tx'aec, and, 581 
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Itjtoniational Military Tribunal for 
t.ho Var East {conti nu^'d ) — ■ 
general ])artic‘ipatioii clauses, 
views as to, 234’ 
nature of, 581 

]>ri8onei*s of war, on, 378, 377 • 
sotting up of, 581 
bujHTior orders and, 570 
trial, course of, 581 
International i)eaco and seiunty : 
mattr^rs of doniestiu jurisdiction 
and, 1 15 
threats to, 99 

International Pri/c* Court, ]HO|jf)Hal 
^ in iJague (Jonventiori XU, 30, 
* tS5, 533, 85G, 873, 878 
Inleiniitional Red t‘ross, 374, 300. 
S(t‘ also txeneva Conventions 
((‘ivilians, I’riftoners of W’.ir) 
International Unions. S<i Unions, 
international 

Internationalisation, !neaiiirig()f,2t4 
lnterru*d t roops, pii.'.iJ ion of, 722, 723 
Internment : 

LTe\\s of enemy nuM’ehant shifis, 
207 

eftect on rinbl to sue, !lll 
(mems aliens, of, 207, 307. 308- 
309 

treatment oi' interniMl peis(>ns, 
374 

fnleniment by nenti.ils : 

ere us of scuttled uai ships, 731- 
forces crossing iVniiln is,^73.'> 
fugitive troojis. 722-721 
Italian warshijis bv .Sfi.un (1913), 
555, 70S 

, naval fon'C", 731 
prisoners of uar. 730. 737 
pri/.c mew, 70t) 
rt'Hcued ainnen, 720 
shipwrec’kcd solduTs and sadoi's, 
734 

troops, 727 

warships, 7t)9-7l(), 731 
Interregnum, postlimmnim and, 019 
Intervention, 150-151 
dotinition of, 150 
mode of, 150-151 
neutral St^ates, by, 558, 559-500, 
055 

}>aoifio blockade as, 145-140 
resistance to, result# in war, 299 
time of, 151 


' Investigatory case of the, 477 
Ionian Islands, neutralisation of, 
244 

I Iran. <SVe Persia 
I Iraq : 

position in World War 11, 253 
Treaty with Great Britain (1936), 
090 

Irish Eroc Statf^ : 

British naval bases in, 241 
neutri{5ty of (1939), 239 
lri(‘guiar forces : 
kinds of, 257 
status of, 257 

Israe l, war with Arab States (1948), 
154 

Italiui Neutrality Regulations 
(1938), 059. 731 

Italian War Regulati(»us (1938), 
IS I, 521, 523, 532, 533, 546. 
727, 873 

lUlo-Abyssmian W’ar (1934), 19 
complaints of Ijn'achos of laws of 
war in, 500 

Uerman control of exports during, 
058 

inv.ision of Aby^'^inia (1935), 152, 
180, 292 

U\igue of Xat ioiw and, 162 
neutrality rules during, 646 
sanctions m, 7 12 
sul)|ugation of Abyssinia, 436, 00] 
Italo-Turkihb W'ar (1911), 296 
tcnnination of (1912), 011 
Italy : 

Allied ocdipation of (IIU‘>), 447, 
003. OOl 

armistic(' with (1913), 554, 5.55 
co-b('lligtTcnt, as. in W^>rld War 
11, 253 

Constitution of 1947, renunciation 
of war under, 195, 292 
deelaration of non|beUigerenov 
' (1939), 654, 663 

internuient of warships bv JSpain 
(1943), 555, 708 


( 

I Jakoga, Major, ease of, 425 
I flarncson Raid (1896), 203, 670 
Japan ; 

British declaration of war on 
(1941), 296 
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Japan {coMinued ) — 

Chinese incident (1937), 148, J52, 
186, 188, 292, 293, 369 
Imperial Declaration accepting 
Potsdam Dei-laration (1945), 
653, 681 

Manchurian incident (1931), 162, 
162, 186, 188. Sec also Smo- 
Japanese War 

Russia, y^&r with (1904-6). See 
Russo-Japanese War** 
unconditional surrender of, 663 
United States, war with (1941), 
293, 296, 298 

Jav Treaty of Arbitration (1794), 

“ 34,805,876 

Jews, German treatment of, 450, 677 
Jodi, General, case of, 416 
Judicial decisions, application by In- 
ternational Court of J ustioe, 68 
Judicial precedents, Intornatioiial 
Court of Justice and, 69-72 
Judicial settlement : 
combined with conciliation and 
arbitration, 88-96 
conciliation, distinguished from, 
13 

General Act of 1928, under, 94 
Jurisdiction, immunity from. Sec 
Exterritoriality ; Immunity from 
Jurisdiction 

Jus anganae, 142, 750. See also 
Angary 

‘ Justiciable ’ and ‘ non- justiciable ’ 
disputes, 30, 93 

Jusium belhm, 178, 223, 627, 664 

K 

Kaiser, German : 
arraignment of, 669 
asylum in Holland, 719 
Kaiserin Maria Theresa^ case of the, 
687 

Kashmir dispute between India and 
Pakistan, 105-106 
Kelbergen^ requisition of the, 761 
Kellogg Pact (1928). See General 
Treaty for the Renunciation of 
War 

Kiel Canal ; 
blockade and, 774 
passage of warships through, 698 
status of, 245 


Koningin Emnuij cose of the, 848 

Korea : 

hostilities in (1050), whether con- 
stituting war, 224 
United Nations Force in, 170 
independence of, General As- 
sembly and, 111 

South, invasion of (1950), Secur- 
ity Council and, 109, 119, 165- 
166 

KorietZy case of th(s 685, 686, 
755 

Kriegsbrnuch m LayiJLriege, 229 

Krifigsgebiety 681 

Kriegiroeson geht vor Krie^smaniery 
231-233 

Kronpnnz WiUnhUy lase of the, 709 
L 

Laboui Organisation. See Inter- 
national Labour Organisation 

Lakes, capture of ships on, 446 

Ijand waifare, 336-456. See aUo 
hhiemy Territory ; Hague Con- 
vention No. IV ; Neutral 
Asylum ; Prisoners of War ; 
Private Enemy Property ; 
Public Enemy Pro^icrty 
aims of, 336 
assault, 41 74 IS*" 
bombardment, 417% 420-421 
captivity, 367-396 
dead, treatment of the, 3."i3-366 
destruction of enemy projiortv, 
412-417 

espionage, 421-425 
e.’ipandmg bullete, 341 
explosive bullets, 341 
killing of combatants, 338-339 
lawful practices in, 336-337 
laws and customs of war, breaches 
of, 454 

means of, 336 

non-combatant members of 
armed force's, 346 
objects of, 337 

occupation of enetny territory, 
430-456 

prisoners of war, 367-396 
private enemy projx^rty, appro- 
priation, etc., of, 403-407 
private individuals, position of, 
,346-347 
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FiAiid warfare {continued}— 
public * enemy pro])erty, appro- 
priation, etc,, of, 3d6-4();i 
quarter, 338-340 

requwitiong and Vontributioim, 
407-412 
ruses, 428-430 

sea warfare distinguished, 337 
siege, 417, 419 
stratagems, 428-430 
unlawful praetiees in, 336-337 
violence against enemy persons, 
337-352 

war treason, 422, 425- 12S 
weapons, unlawful, 340-341 
wounded, treatment of, 353-366 
wdnmding of combatants, 33S- 
339 

Lapcrouse, Count, 476 1 

Latc'ran Treaty (1929), ncutralisa- I 
tion of Vatican Citv under, j 
246 

Lausanne, Tieat y .if (1912), 611 

Tjausanne, Ti-eaty of (1923), 1 22. 607 
question of Greek frontiers, 121 

Law', general prin(‘iples of, a(>plu.i- 
tion by lutornatiorial Court ol 
Justice, 68 

l^iw' of Nations. International 

liAW 

Laws aiui customs of war, breaelies 
of, 451 

Laws of war, 226-236. Nfc aLso 
War, means of securing legit- 
imate w’^arfare 
binding foree of, 231 
breaches of, neutrals and, 569, 
655 

(‘Oil qieiiKa tion for violation of, 
592-595 

dovelopmcnt/S since 1*^50 . . . 227 
irregular for(X‘a and, 257 
Krmjftrav^on gcht vor hrugf>- 
manicr^ 231-233 
levies en moAse and, 258 
military necessity, doctrine of, 
232-233 

modification of, 520, 525 
origin of. 226-227 
poison, prohibition of use of, 232 
reprisals, 231 

treachery, prohibition of, 232 
treaties ( ontaining, 227-231 
usvfi in bello, 226 


I Laws of war I con tinned ) — 

, violation of : 

' individual reaponsiblity for, j 

317 

' • lumtrals and, 752 

wars begun by acts of force, and, 
299 

. w'ars illegally begun and, 299 
League of Nations : 
aciial bornbardinont, Resolution 
on (1938), 523, 525-526 
Committee of Jurists for Pro- 
gressive Codification of Inter- 
natiunal Law, on right of 
innocent passage, 693, 694 
eomplaints to, of breaches of laws 
of war, 560 

f ompiiLsive settlement (if disput»c8 
by, 359-162, 169, 17^ 
conciliation under, 16-17, 20 
(^ouncil : 

conciliatory function of, 10 
Rc^solution on settlement of 
(‘conomic disputes, 20 
Covenant : 

Charter of United Nations, 
comparison with, 160, 161, 
169, 174 

forc'c not amounting to war, 
use of, 152, 185 
legality of war and, 217, 221 
neutrality and, 634, 639, 645- 
646, 664, 666 

Fact of Paris (1928), and, 
194-195 

reprisals and, 143 
sanctions under, 64b 
volunt(‘ers for Kusso-Finnish 
War under, 70*^ 
war, n^courso to, and, 151- 
152. ISO, 292 

w ar in violation of, 645-646, 
666 

disputes, settlement 97, 98, 99 
limitation of oorapetenee, 
98-99 

Far Eastern Advisory Committee 
(1937), II 

neutrality and, 876 
Pcmiaii it Advisory Armaments 
(\)mmittoe, 126 

Permanent Court of International 
Justice, establishment of, 44 
reduction of armaments, 122-124 


VOL. n. 
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League of Nations (contiJiued ) — 
resort to war, renunciation of i 
right of, 97-99. lGO-161 } 

sanctions, 161-162 t 

treaties, revision of. 112-113 • 

Loase-Lend legislation of United | 
States, 638-640 ^ 

Lebanon. See Syria and l^banoii 
‘ Legal disputes,* 32, 33 | 

under Optional Clause of Intor- 
national Court of dus+ice, 69 , 

Legal and political disputes, 30-33 | 

treaties for settlement of, 88-89 I 

Leipzig Trials, 569, 588 ' 

fitters of marque, 138-139, 142, 
261-262, 483, 632, 703. S3!) 
Letters t>atent, 483 : 

r^evies en masse ^ 267-258, 2,59, 316 
373, 617 

in occupied territory, H5 i 

Licences to trade, 536 | 

Lieber, and laws of war, 228 I 

Lifeboats, immunity of, 504 1 

l^ightbouses : [ 

bombing of, 532 , 

destruction of, 512 • 

Limburg, passage of (ierman troops 
through (1018), 690 
Limitation. See Statut/cs of limita- 
tion I 

‘ Line of war,’ 324 

' I 

Linggadjali Agreement (1947), 154 | 

Loans to belligerents by neutrals, • 

743-745 

Ixioarno, Treaty of (1925), 89-90, 
180 

fxKkmn, case of the, 709 
London Agn*emeut .Setting up 
International Military Tribunal, 
Nuremberg (1945), 577, 581 ’ 

London, Declaration of (H)t)9), 464, | 
662,633-644,678,713,747,876 1 
abandonment of, 6114, 830, 833. j 
See also Maritime Rights Onlor I 
in Council | 

adoption of rules of, in World 
War I. 634, 760, 804, 813, 833 I 
blockade, 709, 770, 771, 772, 775, j 
776-777,'* 778, 780, 782, 784, i 
786. 787, 788, 789, 790-791 
contraband, 800-801, 803-804, j 
806,807-808,809-811.812,815. I 
821-822. 823, 828-830 j 

convoy, right of, and, 850 1 


London, Declaration of M9t)!i) 
{cA}ktimLed)— 

enemy character and, 269, 270, 
280 

neutral merchant ships, belli- 
gerent rights and, 278, 279 
prizes aud, 864-866 
transfer of goods at soa, 287 ; 

of vessfds, 285-286 
mmcutral service, 832, 833, 831, 
835, 838, 841, 842-845 
visitation, and, 856, 857. 858-859, 
860 

London, Naval Conference of (1908- 
1909), 633, 831-832, 850 
Ijomlon, Naval Tn^aty of : 

(1930), 125; ns to submarines, 193, 
490-19], 532 
(1935), 125 

l.oiidon Submarine f Protocol (1936), 
230, 491, 492, 532 
London, Treaty of : 

(1811), 433 

(1863), neutralisation of Ionian 
Islands under, 214 
Long-(listan(‘e blo(‘kado, 791-797. 
See aho ]Uockad(‘ 

Loot, Dermal) loot in World War 11, 
332 

Lord Alverstarte, (‘asM of the, 735 
Louvaui, burmiig of, 443, 564 
Lowen, lUroii, case of, 718 
Lusitanui, case of the, 308, 489, 5^2, 
682 

Luxembourg : 
neutralisation of, 721 
passage ol (German uounded 
through (1870), 691-692 


M 

Magellan, .Straits of, 697 
neutralisation of, 215 
Mail-boats and mail-bags in war 
time, 841 

immunity from attack and seiz- 
ure, 480- IS J, 844 
visit and search ftf, 849 
Malacca, case of the, 203-264 
MalinMy, annexaticAi of, 438 
Manchuria, mvasioa of, by Japan 
(1931-1932), 152, 162, 185, 
188. See also iSino- Japanese 
War 
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Mariciatod terntones • j 

‘ B’ and *C,* deniiJitanaation of, 
242 I 

(onscijptiou in, 242 | 

piize law and, 242 | 

region of wai, as, 241-242, 24:i 
Tioding the Erieui> 

and, 242 I 

Manual of Military Jxiw (Bntwli), 1 
228 

Manual of Naval Pjhp Jmiju (Brit 
lah), 820 , 

Marauding, 567 
Marta y case of tlie, SIO, s67 
Maritime belt, belligt rent, visit and 
.search in, hB) 

Mantime belts, neutril. 237 
Anieiioan Declaration as to 

(19:w). 2.{s I 

ho8til( DjK Kilioiis in, 003 | 

rnine]a\ing in, 75S i 

passage of wanhips through, (/)3 
Maritime flag ‘^Vr Flag I 

Alantim© Rights Ordor in (oiimil 
(1016), 634, 7C1), 787, 810 Hll, 
816, 822 82 b 861 . 

Marmora, Sea ot G07 ’ 

Martial law, 438 439 
Mason, Mr., case oi seizure of, 835, 
813 I 

Mickhnhurgy case ot the, 719 
Mtden^ case ot the, 867 
Mediation b\ 'neutral Stabs, 55S, | 
559. Sn aho Coed ('flues and 
mediation 
McKlical personnel • 
neutiaLs as, 687 

position of, 315, 353, 357 358, I 
• 408 

Mc^tljcal stores, position of, 356, | 
506 

Medical transports, 359. 365, 506 | 

Medusa, case ot the, 737 ’ 

Merchant seamen, prisoners of war, 
a«, 373 

Merchant shijis : 
armed, in neutral ports, 712 
attack by, 467 
attack on, 465, 467 
captured, 267 

conversion into warships, 202-266, 
463 

Hague Convention No. VII 
and, 230, 264 


Merchant ships {continued } — 
crews : 

attack by, 266 
capture of, 207 

, right of self-defence, 266 
effect of outbreak of war on, 
333 

Hague Convmition No VI con- 
oeinmg status at outbreak of 
war, 230 

Merrhant ships, enemy : 
acTial efttack on, 531-532 
appropriation of, 462-464 
arming of, 468, 531 
deterisively aimed, status of, 468- 
471 iSVe a/bO Defensively 
aimed menhantmen 
Mex( hant ©hips, neutral : 
aimed guard on, 736 
juformatioii by wirek-s from, 750 
‘ Military area.* See War /ones 
Military demonstrations, 133 
Mihtaiy noressit^, d(^etrme of, 232- 
233 

defentt^ for illegal acta, as, 415- 
410 

Militaiy objectives * 
lUTial bombardment of, 522-523, 
525 

bombardment from sea, 512 
Militar> occupation. See aho Belli- 
gerent oc( upation 
creation ot new offences to ensure 
safety of foiees, 426 
(iistmgui'^hed from mil’tory pre- 
paralii ua, 440-441 
Military tStaft Committee United 
Nations, 127 
Mihtiaa : 

Geneva Convention on Prisoners 
of W ar an I, 214 
status c'f, 255 

treatment of membeia in^sea 
waifaro, 501 ^ 

Minefields, 473 

British practice in World War I, 
682 ; in AVorld War II, 683 
German policy m World War I, 
681 

neutral ind, 683 

Mines, submarine contact, 471-473 
blockade and, 781 
Hague Convention No. VIII con- 
c'crning, 230, 758-769 



916 


INTERNATIONAI. LAW 


Mjjaea« submarine contact (con- j 
(ifiued ) — 1 

laying of, by belligerents, 472- > 
* 473,682-083; by neutrals, 758- ' 

759 ' . ' 

neutrals and, 683 ' 

use of, in World Wars, 473, 562 
IVfixed arbitral tribunals, 35 | 

under Treaties of Peace (1019), I 
329 I 

Mixed commissions, 35 | 

Monaco, Conference of (I9tl4), 523 i 
Money as contraband, 807 
Monroe Doctrine, reservation as to, 
in arbitrations, 32 

Montreux, Convention of (1936), i 
697, 773 i 

Monuments, historical, 513, 623 ! 

bombardment of, 507 
protection of, 420-421 
in occupied territory, 404, 415 
Moscow, Declaration of ( 1943), as to 
German war crimes, 577 
Munich, Anglo-German Declaration { 
of (1938), consultation under, 8 1 
Municipalities, property of, in occu- 
pied territory, 398, 400 j 

Mutual Assistance, Treaty of ( 1923), 1 

180 ‘ j 


Negotiation : 
aae»ortainment of facts, 7, 

Cbartt'r of United Nations, luider, 
7 

consultation, 7-8 
oifei‘t of, 7 • 

Outbreak of war, prior to, 291, 296 
peace, for, 606-607 
Permanent Court of International 
Justice and, 7 

settling State dilTerences, as 
means of, 6-7 
Netherlands : 

German Km|H*ror in. 569, 719 
Indonesia, dispute with (1947- 
1949), 9, 154 

Security (Vnincil and, 119, 
164, 166, 167 

internment of British troops in 
(1914), 723 

neutrality in World War 1, 712, 
722, 737-738 

Neutrality Decree (1914), 729 
neutrality in 1939 . . , 662, 668, 
712 

passage of warships through 
maritime belt, 693 
position in World War ll, 253, 
441 


Mytilene (and other islands) ; 
demilitarisation of, 122 
seizure of, by France (1901), 139 

N* 

* Nacht und Nobel ' Decree (1941), 
216 

Nathusius, General von, case of, 
567 

National honour, reservation as to, 
96 

Nationalisation, neutrality and, | 
657-658, 708 j 

Naval bases w neutral territories as | 
region of war, 240 
Naval demonstrations, 133 
Naval l^ize Acts (1864), 484, 493, 
495, 869, 873 ; (1918), 496 
Naval warfareui, See Sea warfare 
Navarino, battle of (1827), 145 
Navicerts, 794, 795, 796, 855-866 
Navy, what constitutes, 255 
Nebraskan, case of the, 866 
Necessity. See Military necessity 


transport of war matonnl through, 
in World V\’ar I, tlOl 
Ncthi^lands Oversejis Tnist, 794 
Ncuilly-sur-Seinc, Peat'o 'Prt'aty of 
1 (1919), 587, 607 

, Greek frontiers, 124 
I Neutral asylum. See also Neutra 
' territory 

1 abuse of, 727, 730, 731-732 
1 aircraft, bolligeront, and, 725-726 
deserters and, 722 
enemy property and, 719 
exterritoriality of warshifis in, 
730-731 

fugitive troops and, 721-724 
general considerations, 718-719 
naval forces, 727-737 
neutral warships of. 733-734 
non-combatants of belligerent 
forces and, 724 

prisoners of war and, 719-721, 736 
shipwrecked soldio^ and sailors, 
734-737 

shipwrocktKi war materia], 737- 
738 
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Nf*ittral asylum (continued) — 
flubtnarmes, 728-7110 
war material and, 724-725, 757- 
738 

Neutral px)ds • 

captured ships, on, *400 
f onfiscat ion ol, OSO 
DeeJaration of I^aus and. 4hl 
486, 405, 632, 676, 677 
enemy v<‘ssoJs, on, 450. 46], 474, 
476, 625, 628, 676 
Neulral pioperty on moniy Oth- 
tory, 677. ^Sn alstt An^^ary , 1 
Noutial ;rood^ i 

Neulial Mates, tSer aha Ntutral 
* tfuntorv ; Noutialitv, Neu- j 
tials ^ I 

an>;ai\ h\ , 766 

blockade and, <>56, <>57, 705 707 
coot I ol ON er <u tw itu s ot snhjc i Is, 
656, 657-650, 670. 7(»2. 711, 

71 4,741,741,715,716 747. M2 

duties o{, 654 0 |t 07/ I 

as to 

<ibus(‘ of as\lui]i 731 732 
bellii^(^rent aipiift, 716- 
718 

lu lliiiereul wai-^hips. 705 
712,737 , ' 

buddiim and rutmuf out ot 
diips, 71.3 7 10, 812 ' 

( onti^iband. <>56, 657, 713, i 
SI2, Sl.k 814 

triii\e tioops, 721 724 ^ 

tudil u N iidoi rnatlon. 7 16 
!n75l 

pri'^oneiH of wai, 72<l 721 
^ dulu‘s ol subjci Is of. 6 >6 | 

int/fUNeiilion by, 55s, 550 .560 ] 

loans by, to bellmen ids, 743 , 

uu dialion b^N . 558. 550 ' 

militaiy piofi.iration^ ainl, 702- | 

71S ‘ ^ I 

pri/e proceeding's and. 870 
reprisals b\, 75.1 i 

reprisals apnn'*t, 751 j 

ships, supply of, to l)ellit;erents, | 

686-6H7 ^ ^ I 

subsidies bv, to bellmeicnts, 743 
supplies by, bellmereiits, 6,56, , 
738-730,* 740-712 , 

troops* supply of, to bellmerenis, 
686-687 ^ ' 

wireless teU ^ia}>h,> and, 710 » 


Neutral ieiritory. See aho Neutral 
asylum; Neutral Mates 
aerial observation from 751 * 

aiKraft and, 521, 656, 715-718, 

• 725-726 

Ixdligeient warships, recruiting, 
i-f fuelling a-nd n^pairing in, 706, 
707, 70S, 71.3, 716, 731, 732 
doneva Conventions and, 692 
hostile eK])edition from, 704 
intelli^rue bureaux on, 7.50 
le\y of tioops on, 702-70.1 
military operations based on, 520 
militar}' ofieiations on, t>5<>, 076 
munition depots and fac'ttjnes on, 
702 

nan'll o[Muatumh, as base of, 694- 
60.5, 705 711, 714, 716, 728, 
729, 7 4S 

ouu})alion b\ belligerent, 698 
])assage ovei, ot belligeient air- 
( rift, <356, 725-726 
pa^s,ig(^ through, of ; 

bodies of men intend inir to 
enlist, 703-7<)4 
couriers and despatches, 748 
]»iisoners of war, 721 
tioops, 626, 027, 654, 656, 
<175, 6S8, 690 

war msKTial and supphc'^, 
<>90-691 

warship^, through : 
csuials, <397-<39S 
manliino belt, 692-<>9.3, 
70.5 

iiiera, 695-<39i> 
vtiMits, 696-697 
wounded, 691,692 
ports . 

aimed merchant shiyis in, 712 
holligercuit waishipa in, <193, 
705, 706, 709-712, 728 
attack on. 753 
pn/es m, 699-7(lft, 12 ’^ 
wounded and shipw reeked 
laiuhnl in, 502 

priMmei’s of war captured on, 756 
pi-i/.e courts in. 485, 654, 69S 699 
pri/o taken in, 753-754, 755-757 
iieui, 1 water's, in, 699, 700, 
701, 711, 727, 736 
pursuit into, 627 

neutral waters, into, 732 
re^ 4 H'ct for, 627 
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Keutial tenitoiy {continued ) — ! 

submarine cables, 749 
, telegraphic installations in, 750 
twenty-four hours’ rule, 094, 706, i 
708. 710, 730, 732 
violation of, duty to demand 
eomptmsation, 674 
war material on, 724-725, 737-738 
warships in, 656 

attack on, 753, 754-755 
Neutral vessels. iSfC aNo^/'oiitra- 
band; Pii7es ; Uiineutial ser- 
vice 

armed, enemy gooils on, 858 
capture of. See C^aptuie of 
neutral vessels 

crt*w of Lapturod vessel, 862 , 

enemy goods on, 629 
Rule of 1756 . . . 628-629 
taking pait in hastilities, 839 
visit and search of, 628, See aUo ^ 
Visit and search ; Visitation of 
neutral vessels 

wounded and sbipwiecked taken 
on boaid, 501, 502 
Neutrabsation • 
definition of, 2 14 
list of neutralised ten itoiies, 214- 
246 

Neutrabsed States, 632, 661 
belligerf'ney and, 248 
Neutiulised territory, out^^ifle n'gion 
of war, 238 

Neutrality, 623-672: St*' also An- 
gary ; Neutral asylum ; Neu- 
tral Suites ; Neutral territory ; 
Neutral vessels ; Neutrals 
aggreasor State and, 221-222 
air warfare, in, 519, 
aircraft, mmtial, over belligerent 
territoiy , 519, 531 
Ameiiean Republics’ (leiieral 1>- 
claration of (1930), 636, 704 
angary an(i; 764-765, 766 
aiitK|uitv, in, 624 
Aimed Neutrality (1780), 627- 
630, 631, 662 ; (18(K)), 630-631 
bf'lbgerenoy, recognition of, 670- 
671 

belligerents, relations with, 673- 
766 

benevolent, 662-663 
blockade and, 769,. 774, 776 
Bynkershoek and, 626 


Neutrality - * 

characteristics of, 654, 661 
CharU'i- of United Nations and, 
3(K), 645, 617-652, 664, 676, 690 
civil war, in, 659 660, 667 
commencentent of, 666-671 
conception of, 653-654 
conventional, 662 
doclaiation of, 654, 656, 667-668 
development of, 023-642 
duties deriving fioin, 673-084. 

See aUo Nt'utral States 
duty of, 653 
emrof, 671-672, 752-753 
extradition of war ( nrni rials, 588- 
580 

general, 6t)2 

(ieneial ’Fii'af} for R<‘nurieiatjon 
of War and, 635, 6.39, 610, ti43, 
664, 741 

(leimari .isse't'^ in lumtial Mates, 
332 

govc'rn mental control of trade 
and, 658 659 

Urotius on, 625-626, 639, 653 
ilaban i (’oii\tntion Sff ilabana 
(’ornontion on Mantiine Nrm- 
trahtv 

Hague ('(inventions and, 633. 
Sef also Hague ('onventions 
No. V and Xljl (1907) 
im]iai tuility, duty of, 654 656, 
675-(U6, 705, 7lO,*716, 71S, 719, 
720, 724, 728, 732, 738-7.^9, 
740, 743, 745, 716, 717, 750, 
751-752, 753, 758-759 
I im[H'ite( t, 627 
kinds of, 6(> 1-666 
Ix'tigiie of Nations (V»\enant and,’ 
I 634, 039, 615-646, ti61. 66t) 

' Middk^ \ges, in, 624 625 
I modern a.speets of, 641, 642, 618, 

' 66.3-664 

I munieipal laws, 668 

changes during w^ar, 672 
I nationalisation and, 657-658, 708 
I ciath of, 656 

I partial, <162 

1 perfect, 663 

I pi*rpotual, 66H 
, proclamation of, 6K4, 656, 607- 
I 668 

I qualified. 254, 641, 663, 686, 689 

! examples of, 664-666 
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N(MitraUty (roulinued ) — i Neutrals (rnntivued ) — 

refusal to roeoRiiiso, 0f)r).661 1 rrow of ship taking part in hos-^ 


renunciation of war and. See 
General IVaty / etc. , ,su pra 
rights and duties of, or)5-()r)(i . 

rights deriving from, ()7)i-6S4 * 
timties, dSG-OST, OKS. (ISO, OiM) 
undeclared war, ef1e(‘t of, on. 203 , 
X'attel fm, 020‘0i>7 > 

violation of, 071, 072, 0S5, 751- , 
759 ; 

eonipensation t<» belligerent 
for, 754 ' 

conception of, 751-752 
. consequcncc.u (;f, 753 

‘ cine diJiL'cnce,’ ineainni: of. ' 

7 15-7 10, 757-75S | 

i*n(I of neutrality, di^'fin- 
{jriii.slK^d from, 752-753 ' 

neirligencc' of lUMitrai'', by, 1 
757-758 ‘ 1 

prevcihi dutvof. 753 1 

reparation from brlligc‘n‘nt | 
for, tlSo, 751, 755-75t» | 

duty todc'Diand. t)73-07l ' 
n*pri.s'ilH for, 07'^-tiSu 
voluntai V, 002 I 

\V<i.sbinglon Hulc's (ISTlj, 715, ' 
710, 757 

We<-tlnkc on, 031 

World Wai 1, (caiccj^tion of. and. 

034-035 * j 

\V(U-ld War II, in, t>37-«U2 j 

Neutralitv Acts cd rniU'd Slates ' 
(ISlK and 1917), OOS ; (193,5. ‘ 
1937 and !93<t), 035-03(), 729. 
742, 744, 745 

•Neutrals. Su ftho ( 'ontr.d>and ; , 
Knc'iny c'hann tc'r ; Neiitivil 
States ; Xeutr.ility ; rnneut- 
ral sersdc‘e 

ae(|Uisition of illegally seized 
]m>peily bv, 4 1 1 ^ ' 

bolligerent aimed foivch, in, 270, i 
271,087 

belligc'nmts, intercourse with, 

059. 070. ()77-0SO 

besieged t<»\\ns, in, 419 , 

biHnvc'hew of lav\s of war, duty lu 
rcsjKH’t of, 500 

liomplaintii lodg(*d w ith, 55S, 5o9 , 

(Kjnseription and, 201 

erew' of captunni merchant ships, 

207 


tilities, 278 

. enemy territory, in, 077 
good offices b}', 558, 559 
Hague (Vmv^ention N<e and. See 
Hague Convention No. V 
hoatilitic'S uLmirist, 085 
hostilities by, 084 
information regarding warlike 
ojMM-ationfl, and, 747-751 
internment by. See Jnteriimtuit 
l>y neutrals 

loans by, to belligercMits, 743- 
745 

minefields and, 083 
notifieatiou of state of war to, 
295, 290, 299 

occupied territory, in, 444, 752 
pilotage* by, 745-740 
prisoners of w'ar and, 392 
reprisals and, OSl, 6S3 
ser\iees bv, to belligerents, 745- 
751 ‘ 

subsidif^s l>y, to belligerents, 743- 
7 45 

supplies to b<‘lligei*ents, 739-742 
tiansport oy sea for bolligc^nmts, 
740-7 47 

warlike' o^kTfitions and, 084-701 
Xnv Amdfr'hm, case of tbe, S45 
Xewspap'r eorivspc'mdc'uts : 
h(‘a w'arfare. in, 750 
transniKssion of inilitar*" informa- 
tion by. 750 

Xicaiaiiun, dispute with Co^w; Hh'a 
G94S). IS 

Xickc >]sl MirLS Pndiminaru s of ( 1 806), 
698 

Xi«jer, Hiver, neutralisation of, 245 
Xmvc'ombalant members of armed 
foives. 255-256, 345, 372 
internment, and, 7^ 
neutral asylum and, 721-724 
Xon-combatants : 

aerial bombanlment ot, 521, 523- 
530 

besieged tow'ns, in, 419 
hostilitu b>% 567, 574 
|.K>sition of, 2tV>-208 
prohibition of attack on, 520, 
524-52S 

treatment in sea warFan.', 498- 
499 
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Non-bohtiJe lelatjons of bolligerenta, < Oicupiod territory {ctmtiavui)— 


534<550. Ree also Armistice ; 
Capitulations ; Cartel ; Flag 
of truco ; tSurreiider 
North Atlantic Treaty (1949), 118 
consultation under, 8 
right of self-defence under, 155, 
156-157 

North Korea. See Kmra 
Norway : 

fishenes di8])utf' with** United 
Kingdom, 64 

mines laid in torntoiial waters 
of, 683 

neutralisation of frontier with 
Sweden, 247 

pasaaire of Bubmaiiiu's through I 
maritime belt (1916), 69.3 
World War I, noiitialit} in, 729 
World War If, ixisition in, 25.3 j 
Novil^ case of the, 732 j 

Nullnm enmev sine lege, 579 | 

Nuremberg Tribunal. S(e Tnt<*r- j 
national Militarj Tribunal at • 
Nuremberg | 

Nyon Agreement (1937), 249, 491, 
532 I 

I 

0 

Oath of allegiance, 4,'19 
‘ Oath of iieutiality,' 439 
Ouupation. See Knein\ territory; 
Neutral terntoiiy 

0(<aipation, belligiTent. S^e Belli- j 
gorent oci'iipation 

Occupation, miJitarv, a>» reprisal, 
139, 143 ‘ I 

Occupation of tcuiitory us an act of I 
war, 203 i 

Oc c upied ten itory. S(e tdso Pri va to ' 
enemy property ; Public | 
enemy property I 

allegiancctpf inhabitants, 125-426 ' 
annexation at cessation of hos- * 
tihties, 599 j 

c'ontributjons from neiitiuLs in, | 
752 1 

duty of obecbence, 425 ' 

enlistment of inhabitants against 1 
sovereign, 427-428 i 

Geneva (’onvention ori Piisonc-rs 
of War in, 369-370 j 

members of armed forces, intern- ' 
ment of, 374 i 


I neutral diplomatic agents in, 676, 

, 677 

peace tieaty, ellect of, 610, 61 J, 
615, 6J6.' 

j private eiu'rnv proporty, position 
of, 410 

] cpiartermg of soldiers in, 405 
trading with the' cnieni}" lu, 324 
I restoration of, 617 
I 8 o\eieignt 3 ^ m, 437, 618 
^ Oki, raplairi, case of, 420 
Ole<jy case of the, 733 
Open sea : 
angary cm. 761, 765 
region of war, a'l, 237. 239 
Open towny, boinbaidinent of, 517 
OjKTHtionil zones, sinkniL' without 
warning in, P)2, 493 
Oppcmheini, and lawss of wai, 22S 
Ojitional (lauHo. Sn Intel national 
Court of Justice, Statute of; 
Peirnancmt Oonrt of Inter- 
national rhistne, StritiiU* of 
Organisation of Atneiuan States, 
117. ^ccc/^^) Pn>goti Ohaiter 
Orn, case of thc% 737 
Outbreak of wai, 203. 290-335 
nets which begin a war, 298.3tK) 
allies, position 294 
bfdligfTcmt waisTnps in nenlial 
waters, 711 

certific ato of Kxc < uti\c as to, 299 
ctunincjn ernent ot war, 290 300 
constitutional provisiruis as to, 
291 

date' of. 2J»5, 299 
declaration of war, 290 
dcdinition c^f, 293 
form of, 294 
mode (J, 294 

diplomatic Intel (ourwe, 301, 535, 
m*vei tines' of, 2tl4 
ertccts of, 301 335, 535 
< oriHiils, 302 
contracts, 321-326 
dijiloinatic env^iys, 301 
enemy civil airi^raft, 335-336 
enemy piopeity in bellign- 
ent’s t^c'rt itoifys 326, 332; 
ui mmtral tcfi-itoiy, 332 
enemy aubjeidH in belliger- 
ent’s imnUny, 306-309 
gimc'ral eflc'cls, 301 
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Outbreak of war (continwd)- > 
eflecU' of {coatiuued) 

intereou rso bet w e(‘u 
gerontH, 31S-.‘{2o 
nierehant veasejs, ;i33 
persona standi iv pulmo^ 
309-313 

right ot fu’tion of fiioiny Bub- 
iecfH, 309-3 J 3 

Btatut^^B of limitation, 312- 
313 

treaties, 302-300 
general eoriBuleialiona, 290-293 
Orotius on, 291 

jlagiie Oamventiou No. ill. Sffi 
Hague Convention No. ill 
hohtiln acts withoiil dedaration, 
290, 291, 292-293 
lii>titiito of International La\^ 
and, 292 

inerchant hlnps in ports at, 334- 
33r», 479 

negotiationH« need lor piior, 291, 
29tl 

notilieation to mmtrals, 29o, 29tb 
299, (ioo, 600-007 
proclarnatKm of state of war, 200 
resistanee to eoin)nil’^ive nieas- 
ures, 299 
( ime of, 299 
ultiuiatuni, 29.5-290 
form of, 290 

niulerliuvd \var, 292-293, 29S-299 
P 

l*acifi(* blo('kud<\ lit- 1 19 
adinisHibiJily of, 110 
Charter of CnitiMl Naliona and, 
149 

iH'claratiini of Paris (IH.50) ami, 
149 

develo 5 »nien 1 ol, 14*4 
General Treaty for Keiiuiuiation 
of War (1 92S) and. 149 
instances of, 1 45- 1 4<i 
Jn»tituU' of International Uiw 
and, 147 

intorvontioii, as, 1 15-146 
maiinor of, 148-149 
not an net of v^iar, 203 
notifieatiem of, 149 
reprisals, as, 145, 146 
resistano© U), effeet of, 299 


' Pacific blockade (continued ) — 

I value of, 149 

I vessels of blockaded State, 148 

I vessels of third Stat(‘8, 147 

I Pacific Settlement, Amei le an Treaty 
of (1948). See Bogota Charter 
Pacific settlement, duty of, under 
Pact of Paris (1928), J84. See 
also Hague Convention No. 1 
' Pakistan, Kashmir dispute with 
lucKa, Cnitc^d Nations Com- 
mission of Investigation and 
Mediation on, 105-106 
Palais do Venice, confiscation of, 

, 561 

' Pa l(*st me. Sfp also I srael 
, ai in(‘d forces of Mandatory in, 242 

I See uiity Council and (1948), 110, 

I 

Resolution on, 164-165, 166, 

I 167 

> rnited Nations Mediator and 

('oinmission on, 9*10, 20, 105 
, Panama : 

Declaration of, on Maintenance of 

> International Activities in ac- 

( ordance v\ itli Christian Moral- 

' ily (193'",, 5ti0 
' Mot*tmg of Foreign Ministers of 
, American Republics at (1939), 

' 636, 743 

1 Final Act of, on contraband, 

I 808 

Panama Canal : 

I interniitiOiialisation of, 245 
I noiitralisatiori of, 245 
j passage of w arships through, 697- 
' 698 

Pan-Aincriean C5>nferenoe for the 
Maiutenanceof Peace (1936), 15 
Pajxm, t^a plain >on, case of (1915), 
537 

I Parachuhs descent firing on, 521 
' Paraguav, dispute with iiolivia 
j {1935-1937), 9, 19 

I Parcel post, non-iinmmiity of, 481 
Paris, Act of (1815), 688 
I Paris, Declaration of (1856), 227, 
304, ' 658, 850 

blockade and, 461, 632, 769, 778, 
I 779 

j contra] land, 800 

neutral flag ct>vers enemy goods, 
460-461 
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Pam, Pec/amtion of (IH5(S) (rott- 

Hntmi) — 

* lieu t ml r(‘stomtitni of, 48(5 

on oneniv 4^11, 41)p, 

«32. 670. 077 

privato pro|)orty at sea, and, 
460-401,462 ' 

privateering and, 2(>2, 2 (^ 1 , 400, 
467, 469 

voIiuiUm'i* Heets, 5.59 
Pans. Pact of (1928). General 
Tieat}' for the H enunciation of 
War 

Paris, Peace Treaties of (1947) : 
pre-war contracts, position under, 
32.5 

pre-war treaties under. 30.5-300 
private enemy profxuty under. 
330-331 

responsitiility for participation m 
war of agjrression, 331 
Paris, Peace Treaty of 1 947 w ith : 
Bulgaria, 325 
Finland, 253, 325 
Hungary, 325 
Italy, 253, .554 

limitations of actions under, 
312 

prisoners of war, as to, 614, 
61.5 

repamtions, a.s to, .59.5 
lU^sistaiice Movement, men- 
tion of. 2 >4 

revival of treaties hy, 61.5 
Houmania, 32.5 

Paris, Xteparations Agreement of 
(1946), 59.5 

Paris, Siege of (1870), 419, 421 
Paris, Trf'aty of (18.50), 10, t)08 
Parole by pnsoners of war, 37S, 535 
breach of, 568, 731 
Partisans. 6Vc liesistnnce mf)ve- 
ments ^ 

Part sovereign States, helligeremv 
and, 248-249 

Passports, 535, 536-5.37, 542, 568 
Patents. See Industrial property 
I^axo, neutralination of. 244, 662 
Peace : 

conclusion of, trial of neutral 
vessels, 869 
date of, 609 
negotiations for, .535 
treaty of* See Peace treaty 


‘ intmmtional : 

hivfu^h of. Security (’omicil and 
. 162-176 

crimes against, 578, 579, 581 
Peace 'fn^atitw at end of World War 

• r. SiP under iVeiijlJy-sur-Seinc 

' (Hungary); St. Germain-cn- 

J.aye (Auhtna) ; Sevres (Tur- 
, key) ; Versailles ((hu-many). 

j Peace 3>oaties at emi of World War 
1 II. S(p nndtr Pans, Peace 

' 3'ieati('s of 1947 

{ Peace ln‘atv : 

' amnest\ in, 011 012 

armi^tue and, 551 
comfH*t('me to (onelud(‘, OOS-60‘1 
I (ondemiiatiori of pn/(‘s afl4*r, 87 1 
I luuli.seatioii of prr/es .after, 871 

I date ot p(*aee, 009-010 

I debts and, 012 

I de\s(*rtion, and, 01 1 

I eftei ts of, 010 <U6 

I forms of, OOS 

j hostilities after. Oil) 

I ludemnitv in, 594, 015 

mode of ending wmi*. as, 0()5-(ilO 
negotiations for, (>00-6(t7 
. o< ( upied terntoiy. restoration of, 

• 017 

pi'rformanee of^) 15-010 
prehminaney, G07-0()S 
piKsoners of w.ir, n'li'ose of, 013- 
014 

reparations, 012 

I restoration of corKhlions <4’ pe.aeo 
by, 010 

I revival of treatas by, 014-015 
treason, and, 01 1 
trial of prizes, 874 ; eapturc'd 
neutral vessels, 809 
violation of, (310 
war ennies, and, 587, 612 
Pearl Harbour incident (1941), 290, 
298 

Perfidy, 430 

’ abuse of white fiag^ .541 
' destruftion of war tnaO'rial after 
capitulation, 5*14^ 
fw'a, at, 509-510 

Permanent Court ot Arbitration, 
34-35, .36-41 

( arbitrator, appointment of, 37 
! award, 38 
1 awards, list of, 39-41 
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Vrin'^nont Court of Ailiitralion 
(rx)ntinufd\’ 
iu/fnpromu^ [M 
0()Rt8» 

(lenverits u\\ 4)4 

Hague Coupon tiojo ra(i(i(‘ 
Settlement (ISUD), :J7 ; 
ris-iio 

International llunMii. lit) 
nornmatiou ot of Intei- 

national ('ourt of 4usti((‘ \,\ 

49, ri() 

piocedurn, .'17-11?^ 

fniiumary prottnluo*, 
rr(f»ui's<* to, .*57 

IVrinani'ut t'ouit of International 
Juhtiec. S<( al^(> lnt(‘in itional 
Court of duMn e 

arhitraltriluinals, apfK'at from, 29 
Covrmant of the LiMirue and. 44 
4o 

different klnd^ of dliipute^, 90 
dibs(»lution ( r t" 

(‘Stahliahineiit ot, 4l*-4r», 4s 
Jntern.itional ( onrt of .lu>tiee 
and, 4t)-4S 
junsdution : 

ad\]sorv, Oo-Os 

(Jeueiai Ael of 192s. un<le!. 

94 

8|a‘eial treaties, nnd^r, 9it 
91 

I/oearno IVift (I92r>) and, 9<i 
nes'ntJHlion ami, 7 

pmiinOle^ of tu’alies anvl. ltd 

' Rool-PhilliTn(>re Plan, 4s, 4tl 
Sta-tute of, 90 

Optimial (’laiise, 47, o9-tio, 
S7d 

aieeptanies \\itliout le- 

ser^atlo^^. 94 
doinestn junsdietimi, 
disputes as to, ext In- 
Mon of, 02-0)9 
history of, 08 
roflor\ations to, 0)9-05 
Slate sovereign!} and, 
04-65 

UniU'd Stales and, 02-0.9 
W'orlil War 11 and, 00 
revision of ( 1928), 45-40 
World War 1 1, position durum. 40 l 
Persia, dispute with Russia (ItUO), 
102 


Pfrmiui Hlntidi in jiidicio of enemy 
siihjects, .909-319, 922 
IN'iu, invasion of Colombia by 
11992), 185 * 

l\‘tcT8biir2, < ase of the, 263-204 
Pliilaniliri)pi( mission, vessels on, 
470-477, 710 

Pliiliimoie on hwis to bcUigerent, 
749 

/V))///is, requisition of the, 761 
PiejK-nbiink, August, ease of, 845 
Pillao , 119, 567 
prohibition of, 40.’), 519 
l’ilot«ige by neutrals, 745-746 
I hi a'*y . S( f Letters of marque 
pJ^«Lle-^, (ontention with. 209 
Poison, 11,-0 m warfare, 29*2, 940, 
942. 419, 497 

Poison Sfi (Lis, poison 

l*olaml ‘ 

(ontinuitv of, posiliinmium and, 
()20 

iJermau nnasion of (1999), 186, 
292-299, 29S, 724 
oeiupation of (1940), 448 
P(>liee ff>T\e, international, proposal 
lor, 27 

Polish National Committee, recog- 
nition a CO- belligerents, 251- 
252 

‘ lh>htieal ' disputes, 99 
Poit : 

(*Aptur<‘ of cargoes in, 466 
hospital shi}»s ill, 6(4 
iinniunit\ of merchant -^hips in, 

, at ouC'o'ik of w^ai, .'J7, 334- 
395. 478-479 

neutral, hnstilo operations in, 693 
s<u7iii'e of enemy ships in, 474 
Poit Arthur : 

‘ hl.M.kadeof (1904), 292, 471 

' surrender of (UH)5), .544 

Portsmouth, Treaty of (1905), 11, 

; 610, 874 ^ 

' I'ortugal : 

Azort's, grant of air bases in, 
065 

treaty obligations atTecting neu- 
trality, 005 

Postal Co* ' entions between (^ruib 
Rritaiii and France (1890), 4vS0 ; 
and Holland (1843), 480 
Postal correspondence, carriage of, 
tiuring war, 838, 841 
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Podtliminium, 616-620 i 

coneeptiou of, 616-617 j 

interregnum, after, 619-620 1 

invalidity of illegitimate acts, 619 I 
Municipal Law distinguished frotn * 
International Law, 617-618 ' 

revival of fonner condition of , 
things, 618 | 

validity of legitimate acts, 618-9 I 
Potsdam, Declaration of (1945), I 
553, 681, 604, 606 
German external assets and, 333 j 
Preliminaries of peace, 607-608, 612 
Prinz E\ifl Friedrich, case of the, i 
701, 709, 867 

Prisoner of War Information Bur- ' 
eaux, 393-394, 502, 536 | 

Prisoners of war. See also Geneva I 
Conventions on Treatment of ' 
Prisoners of War ' 

cartel ships, 368, 642 
civil war, in 21 1 

crews of enemy merchant ships, 
267 

crimes committed while escaping, 
389 j 

criminal jurisdiction over, 389 
diiferontial treatment of, as m- ' 
prisals, 663 | 

escape, 388-389 I 

sea, at, 736 j 

exchange of, 542 

exposure to air raids, 591 > 

habeas corpvs, righft to, 376 j 

Hague Kegiilations on, 368 | 

historical outline of system, 367-9 | 
hospital ships, wounded, etc., j 
removed from, 501 
ill-treatment of, 567. See also 
vTider War crimes I 

internment of, 736, 737 
liberation of, 575 | 

neutral asylum, 719-721 i 

neutral tenitory, capture on, 756 
neutrals in belligerent’s forces, 
270 

parole, release on, 535 i 

[)ayraent of claims for violation of | 
obligations^4176 
peace treaty, effect of, 611 
private individuals as, 346 
privileges of, who may claim, 372- 
373 

prize, on board a, 730 


Prisoners of war (continvnd)-- 
punishment of, 211 
quarter, right to, 339 
ransom, 367 

rfdease at end of war, 613-614 
renunciirticm of rights by, 396 
rcjjrisals and. 502, 563, 565 
sea warfare, in. 498, 502 
taking of, 338 
treatment of, 498 
warship in ncutml port, on, 730, 
731 

w hether enemy aliens, 282 
Private enemy gofxls on enemy 
vi'ssels, 402 

Private ciumiy pro[)orty. Sec nlso 
Enemy pro]>crly 

appropriation and utilisation of, 
403-407 

booty on the battlefield, 406 
conliscation of, 326 
pendente bello, 331 
custodian of enemv pro^HTtv, 
327, 329 

effect of war (»n, 326-328. 331-332 
aircraft, 335-336 
ships, 334-335 

immoveable prof>eily, 103-401 
induKstrial pro|KTty» 3.30 
Inixed arbiti-al tribunals, :129 
neutral States, icu332 
oecupied tt^rntory, in, 410 
Peace Trt*atiea of *1919. under, 
328-329; (1947), .330-331 
fxirsoiial projierty, 405 
pillage, 405 

projierty brought into belliger- 
ent’s territory, 407 
8(^a, at, 458-460 

confiscation of, 463 
effect of war on, 331-332 
transjxu't, means of, 404, 406 
war material, 404 

Private individuals. See also In- 
dividuals 

engaging in hostilitic^n, 257, 266 
prisoners of war, oa, 346 
violence against, 346-^347 
Privateering, 261-262, 467, 469. 703 
abolition of, 227, 460 
neutrals, by, 654 
Privateers : 

French, 632 
visitation by, 848 
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Prize Act <1939), 335, 496, 633, 873 I 
inandttjed territories and, 242 I 
Prize bounty, 4(i5 j 

Prize (Jourt ; I 

appeal to proposed' In tc^niational i 
Prize (\)urt, ,S(>, 873. ' 

87b • 1 

blockade nmricru and, 790 | 

bringin#^ of vf‘ss(‘ls into poit of, 
486, 862-863 

capture of neutral sesscl and, | 

861-862 I 

(‘ompcuwaiion und^n- Indemnity 
Act, 1930 . . . 835 ‘ , 

condctniiatioii of enemy i 

, vessel by, 475, 482-483. 48t) | 

costs in, 872, 873 

daiimces in, 872, 873 i 

enemy subject, imhf to appeir, 
311 

Intel national Law and, ISt, 485, 
872, 875 

law admitnsL*' >*1 by, 656 i 

municipal, not internatKuial, in- 
stitution, 484, 485, 869-872 
neutral States and, 870, S76 
neutral territory, on, 65t, 698- 
699 

origin of, 483-486 
procedure in, 871-872 
l<e ports, list of, 482 | 

ships’ papers and. 8,59, 871. 873 
tniding wifh the eneiiiv and, 
484 

umieutral service and, 842-843 ' 

where may b<‘ set uj), 185 
Prize? C’ourta Ai'ls and Rules (1894- ' 

1939), 4S4-4sr., H69 ' 

Prize law : 

Tuternalional (’oiirt of dust ice 
and, 876, 877 

International l^iw and, 870-872, 
877-879 

international tribunals and, 877- 
879 . ! 

mms rm and, 829 | 

present position of, 877-879 
Prize Salvage Act (1944), 873 i 

Prizes. Sw nUo (’aptura of neutral 
vessels I 

abandonment of, 863, 868 
‘ adventures ' carried by (‘.aptain, I 

474 I 

aircraft as, 533, 873-874 


Prizes (covtinu&l)- - 
angary and, 764 
cajiture by aircraii, 496 
condemnation, need for, 475, 482- 
, 483,486,872 
condemnation of gocsis, 495 
conduct of, to port of adjudica- 
tion, 486, 862, 863 
confiscation of, 874. AV aho 
Confiscation 

De(*laratioii of London, 846-866 
(lest rovM neutral goods on board, 
4S8‘ 

d(‘st ruction of, 487-488, 863- 

867 

indoiuiiity for, 863 
submarines, by, 489-492 
unjustified. 568 

tMiemy character of enmpames, 
276 

enemy vessed with neutral flag, 

28(i 

escape, 494 
fate of, 495-496 

goods on neutral vessels w'hieh 
have ac(iuired enemy character, 
281 

goods traiisfeired at sea, niles as 
to, 288-2 ^9 
illegal war. in, 219 
ifi tran,ntu^ goods sold, 497 
iiidenmity fi^r destruction of, 
863 

liens, 278, 282 
loss of, 494-495 
mortgages, 278, 282 
neutral flag but enemy chaiacter, 
497 

neutral goods on enemy vc^ssel, 
474 

neutral ports, in, 699-701, 727 
neutral ships under enemy flag, 
496 

neutral territorial w^ra : 

capture in, 675, 736, 763, 
755-757 

passage through, 692, 711 
ownership of, 867, 872 
fHirotiUrs, 474 
pledge, 2.‘'J 

prize crew, internment of, 700 
prisoners of war on, 730 
ransom of, 493-494, 863-869 
recapture of, 495, 867-868 
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Frizoa {cotU%nved ) — 
releaao of, 868. 872, 874-875 
requisition and, 764 
* Retaliatory Orders in Coiiucil, 
492. 562, 677, 678, 792, 795- 
796, 828, 855-856, 873 
salvage and, S68 

title to, TV hen passes, t87, 49 L 495 

Propaganda inciting cue my to Re- 
volt, 426-428 

Pio|X'rty. See Enemy proptnly ; 
Pii\ate enemy projieil^ ; IMb- 
lic enemy {)roj>eity 

Pi otecto 1 1 personnel . ? R (m: 1 ( ’i oas 

Protection of subjetts abioad in 
time of Tiar, 272 

Proteduig Power . 
duties under Gene\a (on\cii- 
tions, 374-376, 380, 390 
impartial oi'gamsation m Jieu of, 
375 

Prussia, Tieaties of Commcice with 
United States (I7S5, 1799, 

1828), 825 

Public debt, as object of reprisals, 
140 

Public enemy propeitj. See also 
Enemy projierty 

appropiiation and utilisation of, 
396-403 

boot> on the battlefield, 401- 
402 

eftect of outbreak of wai on, 
377 

nnmoveable piopcrty, 397 IOn 
moveable public pioi>erty, 399 
sea, at, 461 

Pyrenees, Peace Treaty of ‘(1659), 
857 

Q 

Quarter 

duty to give, 33S, 474, 540 
refusal of, 339-340 
sea, at, 497 

trea( hery and, 341, 567 

Quartering of soldiers, 411 12 
in oc’cupied territory, 405 


R 

Radio : 

control of, m war time, proposed 
Rules (1923), 467, 519, 748 


Radio (cofUinnrd) 
neutral, use of, by beHigeiputs, 
748 

Radio tclegraph\* ncutiality legig. 
latioii in V\oild War I ctmoern- 
niK, (172. 

I R«ih\ays: 

j angarT" and roOing stenk, 761 
Use of neutial lolling stock by 
bt lligertmts, 7 46, 7 47 
Kawazan, eaKSt‘ ot the, 735 
' Ritnb 1 1 , case of tlio, ISO 
Ranulhes caac' of tlu , 5(^3 
Ransom hill, (512 
Ransom of jirisom i> of war, 167 
Ransom of prizes, 493-494, S63 ^869 
Rapallo, TiOtitv of (192J) ti09 
Riih el- Fin Port c.use ot, 541 
1 Ratification (3 u mistimes, 570 
Rawftlpiudi, case of tlu. 2(>4 
Retognitiou . 

belligeroiK y, of, 209 210, 211, 
370-371 

seceduig toriifoiv. of, 153 
Unitc'd Nations, b> , 1,54 
Reciiuting of saitns in neutial 
ports, 703, 704, 706, 731 
Kcvruiting ofhto on mMitr.il t<Mn 
tory, 703 

l^d CjosH. Sfe also (leneva (’on 
vcntions , Hos pit il ships 
misuse of enibkni, 430 
origin ot, 354 

jjersormel, immunity c>f, 507 
niles as to, 3()l-3(i2 
ust' of emblem, 365 
sea, at, 507 

Ileliigees from (lermany m United 
, Kingdom (1939), 3(H, 315 
Regional arrangements and settle- 
ment of clnputcri, 117-118 
, Religious (edifices, 513, 523 
I destruction of, 42 1 , 507 

* protoc tion of, 420 421 

in occupied tc»rcitorv, 415 
use of. m occupied territory, 398, 
404 

Religious mission, vessels on, 476- 
477, 710 

Renunciation ot war, 97-99, 177- 
197. See nUo CJoneral Treaty 
for the Reniim latlon ot War 
instrument of national policy, as, 
lHl-183 
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of war 

limifcatioii of nj^htof war, 179-181 
in Bryan 'Pn'aties, 180, , 
riiarUn ofUmUni Nations, 
195 196'; (j<)\fnant of 

180, 194 , (1 piie^a 
i>iot(Kr>l (19>1). ISO; 

llj'/uo Conl( (JS‘)9 

and 1907), 179; Ha^iie 
<ouv<nfion No 11, 179- 
IhO ; K( II015;; Tact (1928), 
)SJ ISs ; liOf anio 'LV(*it\ 
(192o), IH^); Fan-Aincri 
tm (’ontenMnt% IN sola 
tuai of 192S . . ISl , 

'I mitv of Mutual \KSHt 
m(< 01*- 1^0 
inticaidl constitutions, ni, 195 
tlirt*ats ai‘d, 296 
Ui [tuitions 

|V'aci‘ tioat}, in, t)12 
\\orl(l\Vii* c0.a.791,>95 
\\otkl War II, JiiOi, .913, 

Be jiiisals, .757, 561 565 
adnossibilit s ol. r)f*2 5t).J 
b\ wlicnn jx ifnimcd, JSS 139 
<f''Hati4)ri of. (‘11 it pni i*ion, J43 
civ niRoi w iilart . 11 i 
i (i(inl4 1 K pnsals, 562 
cMiibai^R), 137, 111 
(auMti;^ incin idnaU, on 561, 790 
1 m‘»n\ o( ( cifn( d ton iiot y, in, 170 
‘ nc lal ’ and ' -.ixm 1 d,' 139 
H iinir (5)t\v(»ntion No 11 and, 
143 

lintitiiO <d Ink rnatiorul Law 
and. 141 225 

niO rriaUc>rni] d( InujiicM c ics and, 
137 

kinds of. 561 

laws ol war and, 231, 2 15 

les'ilunato, 6S.t 

Icttei-s of nnipiu*, 13S-139, 142 
natim* of. 136 

noi;otiations, prerc'cpnsito ol, 142 
neutral Nuitcs and, 6M, ()S3 
neutrals, against, 751 
neutrals, by, 751 
not acts ol wor, 203 
objects of, 139-140 
pacific blockade os, 145, 146 
positive and iv'gatno, 140 
prc^vcution of inteicour'so between 
ononiy and neutrals, 678 


RepriflaJft icoydinued) - 
prisoners of war and, .562, 564, 
505 f 

‘ piophyldctR 59 J 
'pn^^MHtionality, jule of, 141 
It sistanie to, icsults in wMr, 299 
n^tjjction of, pioposcd, 5f)4-r565 
rc'torsion, dustm^inshed from, 136 
st‘i, at, 497 

unrecognised government, 

ciwliust, 138 

value 01 , 143-144. .561 
when jii'-tilicd, 136-137 
W or Id \\ ai 1. in, .562, 564 
llfjirisals Oidcrs ni ^'ouncil (1915- 
1017 and 19,19-1912). ^S'cc 
iietaliiL ay Oiders in Council 
BccjuiMtioning 
o cupiccl temtoiv, in, 4 

foi jiufiio-iU of d( nnrtion, 
414 

pn/c and. 764 
bhqis, of, 769 761, 765 
BccpiiNitions 

aciiil b( ‘tub irdnient for, pro- 
hibition ot, 522 
cvvist towns, iipcm, 511,513 
pc ice tre at\ , attci, 610 
He cpiisitions and contributions 111 
<M c \jpicd U 1 1 itorv, 407-412, 
119, 1)5 

histon* il sununnv, 408-409 
jn\mcnt. 4o9 
cpiait^ ■ ing, 41 1 112 
iccjiiisitiops Ml kind, 9*'' 410 
title undcT ilk ial ic'cpp u.oiih 
410 

Kcscuvists, sci/nrc' c)f, 836, S45 
846 

Rt dnidyii, c i^p of the, 686, 755 
Kc sulciK c nvl c'iiem\ c liarai tci , 
273 27 4 

Ib sisi inco nvneiiientb 
belligerent occupnnfand 215 
(icnova Convenhon on Biisoncrs 
of5Varand, 214-215 
Hague' Ri'gii] itiou'^ and, 213 
ille'gil w 11 , dunng, 219 
killing ot nvunbeu's a war crime, 
57tk, 1 

* Narht umf Ntbil ’ Decree, 216 
I treatnient of inembei’8 ni b< a 

I warfare, 501 
I trial of roaibters, 215 
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Responsibility of Stat-cs : 
acts of armed for(‘es, for, 598 
» reprisals and, J 37- 138 
war crimes, for, 607 
Restitution of property after Worfd 
VVarJL 596, r>04‘ 

Retaliatory Onlers in C’uuneil 
(1915), 562, 678, 792, 795; 
(1917), 677, 67S; (1939), 492, 
662, 680, 795; (1940-1942), 

492, 796-796, S2S, K65,S56, cS73 
Retorsion, 134-135 
h w exercise<l, 135 
natui’e of, K14 

rt'pnsals, distin^nnshed from, 136 
value of, 135 
w'ben justibed, 134-135 
Rheiiiis, surrender of Onnan fore<*s 
at (RH5), 552 

Rlieims fathedial, destnictum of, 
421 

Rhine, River, status of, 772, 773 
Rhineland, oecui)ation of (1919- 
1930), 616 

Rio de Janeiro, In ter- American 
Treaty of U<'eif jroeal Assisiani t' 
(1947), right of self-defence 
under, 158 
Rivera : 

blockade of, 771-773 
capture of enemy shiji.s on. 466 
passage of warships thi<ui};h, 
695-696 

Rode d'tnnemy conjisqiif celle (Tarntf, 
459 


Rules of war (mdinned) - 
' illegal war, in, 218, 220 * 
uniwognist'd States ami, 212 
{ war hot ween vassal and su/urain, 
1 api>Ii<*ation to, 249 
I Rytthtld. cksi< of the, 733 
. Ru 84‘» of war, 428-430 
f eharact(^r 428 

I examples of, 428 

, sea warfar<\ in, 509-610 

Hush-Oagot Treaty (1817), 122 
I Russia, neutralitv pro|«»Mals (1780)^ 
629. iV» /Ml /so Soviet Kuasia 
Russo- Finnish War (1939), 139, 163, 
186, 293 

I British Ikcikh' to enlist in, 669, 

703 

RuRwJapane.st* War »RH4-I906), 

>1 

(ontrahaml in, S(K), S06 
' <l<'fem*e sea areas.’ deelaiaticm 
of, 681 

ilestriu tion of pri/.i‘s during. 487, 
863-864 

j iniaes, use of, in, 471 

nature of, 6S6-686 

outhmik of, 292 
prize deiMsums in, 686 
Rule of 1766 m, 279, 629 
saN* of liners to Russia in, 687 
Uuinmatif)!! of, tUO 
treatment (J prizes^al’ter, s74 
j unneutral s/iame in, 834. S40 
j vesseK m |>oir at outhieak »»f, 
479 • 


Rocket projectiles (V 2), 529 
Rostock, case of the, 503 , 

Rotterdam, horn hard meiit of (1940), 
527 

Rouniania : 

armistice with (1944), 564 
dispute with Switzerland (1949), 
18 

Rousseau oh private subjects in 
war, 205 

Ruhr, occupation of (1923), 616 
Rule of 1756 . . . 279, 628-620, 817 
Rules of w'ar : 

app)i(^ah .‘ty in hostilities for en- 
forcement of International 
Law, 225 
civil war, in, 21^ 

Fedora! State, war with mem* 
ber(gj of, 249 


I warships, sUv in neutral waters, 
I 710-711, 733 
I wireless telegraphy m, 750 


j Sabotage : 

I agents laiifled for, 423 

, diplomatic’ envoys, by, 706 

war treason, as. 676 
Sahoteuirs, tr»'atm»‘i4 of, 456 
Safe condijfts, 536, 537, 542, 568 
I Safeguards, 635, 537-538, 542 
violation of, 568 

St. (lennain-en-Lay^, IVaoe Treaty 
of (1919), 587 ‘607 
St. Re tors burg. Declaration of 
(1868), 341, 318, 520, 52! 
application to st^a warfaw, 497 
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St. Petersburg, Maritime Ouuen- 
tunrof (IHOl). 631, 850 
Salmon, ease of the, 193 
Salonika, landing at (1915), 065, 
680, 089 ^ I 

SaK age, r«*< aptun' ot pn7C and, 8(^7, 
S68 

San Stefano, Ph limmanrsof {1S78), 
608, 612 , 
i^ant tioriH 

Clmifer'd Ln'ted NatiouM \indei. 
107-109 

Cuvonant of l^eague of at ions, 1 
lCJ-162, 040 

efonornH, 162 610,742 ' 

Soiftiago, Ponvintion of il02.f), 1.) 
Sa\age tioopH, 200 261 
S( andujHMan Neulralily pTodaina- ^ 
tioiw (I9‘{9). 008 

Scandinavian >iontrilit\ Uulc^ 

(1938), 183, 230, 5.13' OnlO, 707, 
710.712,7‘>% 731 ' 

S<a]m blinv, nnulent at (1919), ' 
535 

SuulM»rongh, boinbaidinent of 

(1914), 513 

Sdieldt, l*i\< r. status of 77 I 
w^rientifit on, 476- 

177,710 721 

Scuttled \v«irs}npN, < to\> of, 731 
Scuttling of ships, rifn r suiitndcT. 
,35.3 

^c*a Sie '-o i 

Va \\urfare, 137 31 ' 

fjiuis of, 137 los * 

ilta* Iv fiom ,tir, 17 1 
hoinhanlriic nl ot <(nstal towns, 
511510 

iKunbaidpirnt ot town>, H xi'u 
(‘(invention Nv) I \ < oiui inmf:. 

230 

‘aptiin‘, llagm* (’omi'ntiun \o 
XI 1 oncer rung rcstiKtiun on 
light of, 2,1(* 

ecKhlicatinn (»f law of KVl 165 
contiilnitions. 51 1 
dead, lieatrnonl of. 502 
enemy mendrant ships 

a]ipiopnation and dcHtiuc- 
tion of. 481-187 
capture of, 402-404 
enemv ahiittc, attack and btuuie 
of/465-481 
espionage, 609 

voii. n. 


Sea w at fare {coiHuuk^}) ~ 
false flag, u«<e of. ,309-510 
Hag protec ts the gcwKls, 227 
flags of tru(‘(% 53t) 

*( Jem va ('’onv ention ( onc^'rning. 
Spe undfr (Jeueva f’onventiou 
on Wounded, etc*., at Sea 
Hague ('onvention No X con 
<f rning, 229 

J fugue Conventions eonc-cernmg. 
Sr* •ifagiK* (‘onventions Xos. 
VI. Vil. Vlll, rx and XI 
hospital ships. S(p Ho-pital 
ships 

jinmuiK vessels, 176 4Sl 
land warfare distinguished, 137 
la'v fill piai tie < s in, 158 
means of. 157 4.38 
itjim s, HubrnariJK , 471 
neutral goods under enemv flag, 
227 

obje( ts of, 45S 
))c'iijd\ in, 509 311) 
piivate piOfK'rtv it si a during 
13S 101 

(pj.irtc^r, duty to give , 47 1 
lecputoitions, 311, 311 
lUM's, 509 51« 
sei/uTC 

( Jh ( t ot, 17 1- 47b 
how e ties ted. 174 
of \ess(I for contraband, 
8,33, for nieguiar pipcus. 
s39 S(»0 

duiiwK clvc'd, \ I atmc nt ot. )- 
■302 

SIC k, 4uMtmeia ot, 499 50S 
submarines, 167 170 
tre i-ion, 309 

unhwful practices m. 458 
^ lolc nc e agam-^t 

esunbatants 497 49s 
enemv indi\ idiials not be- 
longing to ^he^iaval fon €>«. 
499 

non vombntants, 19S-4U9 
woundfd, luwtnient ol, 499-508. 
tihfi uiuhi (7en(*\a (3)n- 
\( ntions 

V (plane arnlmiam es, 506 
8i’irch, mcKle of. S53 >SV< also 
Visit ami mmkU ; VisitAlion of 
iieutial ^esfeel^ 

‘ Jseourity,’ definition of, 93 

3 N 
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Security Council of United Nations : 
aggression, determination of, 103, 
190, 660, 652 

agreements with Members os to 
sanctions, 169 

amicable settlement of disputes : 
conciliation, 105>106 i 

investigation, 103-105 | 

recommendations for I 
method^ of settlement, ! 
106-109 .r I 

terms of settlement, impoai- ' 
non and enforcement of. j 
109-110 ' 

armaments, regulation of, 127 . 

Coramissiorb on Conventional i 
Armaments, 127-128 ' 

commissions of inquiry under, ( 
100, 104 

compulsive settlement of disputes | 
by, 159-176 I 

measures otht'r than armed ' 
force, 167-168 

provisional measuivs, 106- ' 

167 

threats to, and breaches of, i 
the peace. I63-l«6, 648, I 
662 

decisions of, obligation of Mem- 
bers as to, 104, 100, 163, 168, 
169 

municipal legislation ami, 

168 

determination of threat to ^x^ace, • 
etc., 162, 163-164, 652 i 

disputes ; 

discussion of, 100 
exhaustion of remedies bo- ^ 
fore reference to Security ' 
Council, 100-103 
investigation of, by, 99, 100, 
112 

reference to International 1 
Cofifirt of Justice, 114 l 
rights of non-members as to, 
119-120 

submission of, to, 99, 100- 

101 , 102 

domestic jurisdiction, matters of, | 
116 ; 
exclusive competence of, as to 
disputes and situations, 110-111 
failure to act. Resolution of 1950 
on, 176 


Security Council of l/nitdd Nations 

good offices by, 9 
in ternational Court of J usti w and , 
48-49, 50*, 61 ‘ 

inU'rnafiohal peace and security, 
* n'sponsibility for, 103, 158-159 
Koiea and (1950), 165- 106, 170 
legal (‘apaciiy of, 169 
mandaU)ry requests to jiiartios to 
a dispute, lOS 

Military Stall C'ommittoe, 173 
PaJostiiio disjinto and, 164-165, 
167 

peace, Im'aciies of, action on, 
162-176 

political settlements, ai)d, 110 
recommendation of pro(‘cdurc of 
settlement of disputes, 99, JU6- 
109 

recommendations of, binding 
fort‘e of, 97 

under Chap. VI of (‘harb't, 
107 ; Chap. VI I. 109 
I’ecoiirso to, on non -performance 
of Judgment of International 
Court of Justice, 767 
request for atlvisory opinion of 
International Court of Just tee, 
voting on, 68 

situation leading to int(*rnatioual 
friction : 

investigation of, 99, 103- lOf) 
rf'f<*rpin‘e of, t»o, 100 
situations aftectmg inlernalKnial 
|K*acc, 112-113 

threat Uy peace, doterminatKm of, 
108, 163 

imanimily rule. 172 
who may bring dis[)ut<' or sjtua- 
tion })efons 113-114 
See^perre^ 682 
Seizun*. <SVf Soa warfare 
Seizure, as n-prisals, of i 
goods, 139-143 
j^ersons, 139-143 
shifw, 139, 141-143 
8<df-dofenco, 698 

Bogotii (liarter (1948), under, 158 
Bnissels Treaty (HM8), under, 
167-158 

Charter of United Nations, under, 
118, 164-169, 190. 661 
inherent right of, 169 
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Self-defeuce {continued ) — 
Tnter-Arnerican Treaty of Reci- 
procal Assistauce (1945), under, 
168 

International Military* Tribunal 
and, 188, 190 

North Atlantic Treaty (1949), 
under, 166, 160-167 
Pact of Paris (1928) and, 186-188 
right of, 187 
A\ara8, 182 

8olf-govorning Dominions, auto- 
matic belligerency, 238 
8oIf-help, 567 
reniihciation of, 182 
right of, 695 
\var as, 177, 202 

Serb-Proat-8lovcnc State. See Yugo- 
slavia 

S( \n'8. Peace Treaty of (1920), 607 
Shij)'H papers ; 

('oncealni .it, fs ’0 soo 
defaivmcnt ol, 869-860 
deficiency ot, 869-860 
destruction of, 869-81)0 
double, 860 
false, 860 
l)rize, 871 

s[^K:)hation of, 869-860, 873 
sunken prize, of, 866 
v^eitation and, 869-860 
Sh"‘^ . St e (I W arshi | »s 

c^tuie of, alter {>cacc treaty, 
610, 611 

conversion of, to armed mer- 
chantmen, 468 

to hospital ships, 503 
• detention of, 142 

enemy (‘haracter of, 277-281 
enemy port at outbivak of war, 
in. *327, 334-335, 478-479 
private, n^'apture of. 617 
n'quisitioiiing of, 240, 760-761, 
766. See al^o Angary 
safe conduct for, 537 
Shipwrecked. Sec also uiidf^r Gen- 
eva Conventions 
internment of, 734 
neutral asylum and, 734-737 
search for, after battle, 502 
treatment of, 734-737 

in sea warfare, 500-601 
Shipwrecked war material, 737- 
738 


Siam, boundary dispute with France 
(1950), 19 

• Sicilian Sulphur Memopoly, case of, 
. 137 

Sick and w'ounded. See also under 
Geneva Conventions 
land warfare, in, 338 
sea warfare in, 497, 500-608 
Sick bays, protec^on of, 505-506 
Siege, 417, 419 

blockaHo distinguished from, 768 
Silesian Ixian, case of (1752), 140, 
876 

j iSiiiionstown, positihal of, 241 
I Sino- Japanese dispute (1931) : 
arms embargo (1933), 742 
Hague Convention No. T. 11 
Sino-Japanese dispute '-^W), 11, 
148. 186, 188, 292, 293, 369 
aerial operations in, 623, 630, 
560 

1 Hague Air Warfare Rules in, 519, 
523 

j Sitka y case of the, 730 
, Situation leading to inU^niational 
friction or dispute, 99, 100, 
103-105 

Situations and disputes, distinction 
between, U2, 113 

Slidell, Air., ease of seizure of, 835, 
84.3 

hmall boats em])loyed in local trade, 
immunity of, 478 
SmolefU'ik, east* of the, 26’^ 264 
I Solforiiio, battle of, 354 
Somers^ ease of the, 713 
South Africa, disjiute with India 
(1950), 111 

South African Republics, occupa- 
tion by Great Britain (1901), 
435 

South African War (HKX)) ; 
hostages in, 690 « 

passage of troops through }*ortu- 
giiese territory, 666 
I reprisals in, 663 

I termination of, 600, 601, 612 

South Korea. See Korea 
Sovereign, ' isition in warfare, 338. 

See aleo Head of State 
Sovereignty : 
conquest and, 620 
occupied territory, in, 437, 618 
postliminium and, 618 
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Soviet Russia : I Subnioiine eablett. Si» Tolegmph 

dispute with iVrsia (IWtt), 102 i fsblw ... 

ezpulsiou from Lt'jguo of Nations . Submarine contact .mines. No* 

(1939). 153 ' Mines 

invasion of Poland ( 1939), 186 \ Snlmuvnno. S(e aim I,ondou, Naval 

Spain; Treaty ol ; 1930) 

inteniment of Italian \vnr8hii«i Arncriean prai-lice in IV-ihc 
(1943). .'Wo, 708 

Neutrality J^'cree (1917). 72!t bloek.-Mle and, 780-781 

relations of Members of I'nitcd Hnti-.b prai'tice in .Skagerrak 


Nations With, 111, J 19 
Spanish t'iviJ U.^r (Ill.'Ui-I!)30) : 
aoriaJ oporatkms in, 526, 5.'12 
complaints of hmiohes of Ians of 
war in, 560 

grant of belligerent right,'^ in, 249, ' 

2.>1 I 

neutrality laws and, 671 
subiiianne attaeks during, 491 ^ 

Sphinx, requisition of the, 761 ( 

Spies, 387, 430, 456. Ste also j 
Kspionage 

(Spitsbergen, neutralisfvtion of. 245* . 
246 

Sta<‘kelborg, llaroii de, ease of, 1 10 i 
State resjxuisib ill ty. Ste Hcsponsi- 
biJity of States 

Stateless jwrsoiLs, jv>sition in World 
War II, 315 
State-o\^ned vessels : 
neutral, transport of belligeients. 
by, 746 

n^senes by, 733 
visit and aearrh of, 658, 819 
Staies, sovereign States oh bidli- 
gcrents, 248 

Status quo ante reviVal of, 

598-599 

Statut.es of limitatiim, position of 
enemy subjeeis. 312-313 
Stockholm, Treaty of (1813), 433 
Stow ell. Lord, on immunity of fish- 
ing boat§, 477 
Straits : 

blockade of, 773 

passage of warships through, 696- 
697 

Strasbourg, siege >f (1870), 419, 421 
Stratagems, perGdy distinguished 
from, 430. Ssp Ruses of war 
Subjugation, 599-605 
conquest, distinguished from, 600 
formal end of war, 600-60 1 
temporary, 602-605 


(1940), 493 

bin It ling of, by neutrals, 714 
i.iptui'e of nierehant shij»s by, 
169 

de-tnirtion oi prizes by, 489- 
402 

(lennan ann‘strieted warfiuv m 
World War 1,167, 1S9.49M92, 
562, 563, 610, 67s. 679. 6S). 
6s2, 867 

International Lc'iv\ rules as to. 490 
Lmdon .siibmatine IVntiuoI 
(1936), 230. 491, 492, 532 
neutral jisyliim ami, 72S-730 
neutraht\ kgi^lation in World 
War rand. 672 

.Vvon Agreement (1937) concern- 
ing. 491 

linking without wannng by, a 
war cnims 192-493 
use agiinst rnereliant sliipH, 465. 
467 

\ ihit and searc^i by, 409, S54 
Snbsidies^to belligt'iT'utiS b\ neutrils, 

7 43-745 

' Suilan, position in Wiuld Wai 1, 
239 

8nez ( 'anal ; 
bJoi^kmlf* and, 774 
ink^mationalisation of, 244 
neiitralisalitin of, 245 
inU'rnment and, 245 
‘ passage of wai^shipH throui»h, 

697-698 . 

Suez Canal (Convention (|H88), 774 
Superior orders, defence of, 339, 
3S9, 493, 568-574 
, illegality of order, 570 

1 mitigating eircunistan^^s as, 570 
I 572 

iSurremJf-r : 
air warfare, in, 521 
, attack afh^r, 567 
[ feigned, 430 
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Surrender (continued) — 
sea, at, 497 
simple, 536, 643-645 
form of, j546 • 

stipulated. GapituJatious 
white flag, 645, 546 • 

luiconditional, 652-554, 604, 613 ! 
Surrender of defended place, nego- 
tiations for, 547 I 

Suzerain. See Vassal States i 

Sweden ; I 

Oerinaii loot in, 332, 333 ' 

rninelaying in World War 1, ' 
759 ‘ [ 

.neutralisation of frontier \\ith I 
Norway, 247 I 

Neuli-alitv ReguktionH (1914), 
749 

transport fit (jermau war niatx'rial 
through, in Worlrl War 11, 
691 

Switzerlano : i 

dispute with Roiiiuania (1919), 1 

18 I 

exchange of belligerent sick and i 
wounded thioiigh, in World j 
War I. 692 

hair of, involuntary use by ship, , 
476 * • 1 

F raiico-< Jernian War, during, 661, i 
662 1 
(*ernian loot in, 332, 333 ' 

International (Vmrt of Justice • 
and, 53, 54 . ' 

international guarantee of, 2'44 
internment of Frenc’h troops in ' 
(1871), 723 1 

neutralisation of, 632, 646, 661, ' 
688 , 
duties as to, 655-656 
l.»eague of Nations, and. 1 
646 ' 

neutrality iti W orld Wkr I, 722 I 
jiassage of goods .between Ger- 
many and Italy through, in ‘ 
World W^■lr 11, 691 ' 

status of, 248 ' 

transit of Gorinan tnnips through , 
(1940), 689 , 

transport of British troops , 
tlirough (1945), 689 1 

Sybille, ease of the, 509 j 

Syria and Lr^lanon, arnuMi forces of 
Mandatory in, 242 , 


T 

Tacoma, case 6f the, 266, 706, 709 * 
Jangier Zone, neutralisation of, 
246 

‘ Target-area bombing,’ 528, 629 
Tamowski, Count, case of, 835 
Tavignaiw, case of the, 14, 40 
Taxation of occupied territory, 442- 
443 

Telegr4{)h, neutral, use by belli- 
gerents, 748 

Telegraph cables, submarine : 
interference wuth, 514-616 
International Convention for the 
Protection of Submarine Tele- 
graph Cables (1884). 514 
neutral territory, on, <49 
Termination of w ar, 596-616 
modes of, 596 
postliminium, 616-620 
simple cessation of hostilities, 
598-5|p 

subjugal^n, 599-605 
treaty of peace, 605-616 
ell’ects of, 610-616 
Termination of the Present War 
(Definition) Act (1018), 609 
Thalia, case of the, 331 
Theatre of war, 237 
‘ Threat t-o peace,’ breaches of 
peace, and aggression, 154, 162, 
163-165, 166, 648 
drtt'rinmation of, 108 
Three mile limit. See Mari^ r.ie belt 
Thipa, case of the, 735 
Torpedoes, 471 

Tracer projectiles, prohibition of, 
521 

Trade domicile, 281 
Trademarks and trade names. See 
Industrial property 
Trading with the cn^my, 318-321, 
324, 327-328. See also Enemy 
character 

British prize (‘ourt^ and. 484 
definition (1939), 321 
early practice, 318-319 
English ^aetu'o, 319, 321 
French practiw, 320 
(ire nil an practice, 320 
licences to trade, 535-536, 642 
iirohibition of, object of, 203 
United States practice, 320 
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Trading with the Enemy Act (1914), 
319-320, 327 

(trading with the Enemy Act (1939), 
274,276,277, 311, 321,328 . 

applicability to enforcement 
action under Charter, 225 - 
Denmark, and, in World War II, 
241 

mandated territories and, 242 
Trading with the Enemy (Amend- 
ment) Act (1914), 28^, 327- 
328 

Trading with the Enemy (Extension 
of Powers) Act (1915), 273 
Traitors, recaptured, status of, 268 
lYaps, 428 
Treachery', 341, 567 
prohibition of, 232 
Ti^hery Act (1940), 426 
Treason, 607 
peace treaty and, 612 
sea warfare, in, 509 
Treaties : 

abrogation of, illegal war and, 219 
arbitration, of, 23-24 
conciliation, of, 16-18 
denunciation of, provision for, 
193-194 

duress, 219-220 
effect of war on, 302-306 

law-making treaties, 304, 1105 
multilateral treaties, 304-305 
treaties between belligerents 
only, 303-304 
illegal war and, 219 
judicial settlemcnt/arbitr^tion/ 
conciliation, of, 88 
limitation of armaments, 122, 
124-126 

preamble as part of, 191 
revision of, under (Jovenant of 
League of Nations, 112-113 
revival of, by peace treaty, 614- 
616 

rules of law established by, 
applied by International Court 
of Justice, 69 

suspension of, as roprisal, 139, 
143 

Treaty of peace. See Peace treaty 
TreTU, case of the, 835, 843 
Trianon, Peace Treaty of (1921), 
578,607 

Trieste, neutralisation of, 247 


Tripoli : • 

annexation by Italy (1911), 436 
* cession of (1912), 61 1 . 

Troops, passage through neutral 
territory. See Neutral temtory 
Trophies of war, 407. See also 
Booty 

Truce. See Armistice ; Flag of 
truce 

Trust territories, as region of war, 
243-244 

Tubantia, case of the, 14 
Tubingen, case of the, 501 
Turoo-ltalian War (1911), 296 
compliance with l)eclarati(>n ©f 
London during, 634 
Turkey : 

Peace 3’reatics with, Ijausannc 
(1924), 607 ; StH'tcs ( 1920), 607 
position in Worlri War 11, 253 
Straits ConventioiiH and, 773 
Twenty -four hours’ rule, 694 

departure of ships from neutral 
hrtw(H‘n, 706, 730, 732 
refuelling, for, 708 
stay in neutral ports (1862), 710 

U 

Ultimate destinutiom See 
tinous voyage, doctrine of 
Ultimatum, 295-296 
compulsive settlement, distin- 
guished from, 133 
Unconditional surnuider, 552-554, 
604, 613 

Undefended places : 
assault of, 418-419 
bombardment of, 418, 594 
protection of, 512 

Uniforms, improi>er use of, 42t), 430, 
668 

United Kingdom : 
declarations of war with ( iermany 
(1914 and 1939), 295 
disputes with : 

Albania (1946-1647), 102, 

113, 114-115, 119, 120. 
Se£ also Table of (^asos, svb 
nofn. Corfu Channel Case 
(luatemala, concerning Bel- 
ize, 64 

Unitwl Nations, Declaration of 
(1942), 253 
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United’ Nations Organisation. See 
also Chartcf of United Nations ; 
(General Assembly ; Security 
Council 

arnmd force, possession of an, 
168-171 • • 

atomic energy, and, 128-131 * 
claims against Statc\s, 55 
Collective Measures Committee, 
170 

commissions of conciliation, 20 
diplomatic iminunities of re*pre- 
sontatives and olTiciaLs, 51, 55 
disputes, settloinciit of, 96-120 
competence, limitation of, 

• ■ 9S, 101 

compulsive sctllcrnent, 1.59- 1 
176 

Mi'inbcrs’ duty as to, 101-103 
powers over parties to, 709 
expulsion of Member. 160 
Hcadijuarters Agreement with 
UniUvi (1917), 55 

injuries sustained in service of, 
responsibility for, 55 
lnt<'niational Court of Justice 
and, 46, 49, 51, 55 
int-oniational inace and security, 
responsibility for, 112 
jiiriflicai status of, 55 
Korea and (1950), 165-166 
Military Staff Conmurte(«, 163, 
173 ‘ ' 

national (‘ontingents, raising of, 
J70, 172-173 

non-member States and, 11,3, 119- | 
. 120, 652 I 

Palestine, mediation in, 9-10 | 

Peace Observation Comnultce, 1 76 t 
Privileges and Immunities, (km- 1 
oral (‘onveiition on (1947), 65 I 
recognition by, 154 
S(*eretary-( kme ral, powers of, as 
to maintenance of international 
peace and security, 1 14 
Security Council. See Stmurity 
Council of UniU'd Nations 
sjK^cialised agencies, prociodural . 
C 4 ipacity before International | 
Court of Juatieo, 55-56 i 

throats to inteniational peace and 
aeeurity, and, 99-101 
Unit(Ml Nations Forcre, 170 
United Nations Act (1946), 108 I 


United Nations Field Reserve 
Panel, 171 

United Nations Field Service, 171 , 
United Nations War Crimes Com- 
• mission, 683 
United SUtes of America : 
hiasu-lend legislation, 638-640 
lease of naval and air bases to 
I (1940), 638 
I Naval War Code (1900), 464 
neulfality in World War f, 729 ; 

World' War II, 635, 638-642 
neutrality legislation, 635-636, 640, 
044, 668, 670, 672,729, 742,745 
Optional (JIause and, 62-63 
[Kisition in World War I, 253 
Proclamation of Neutrality 
(1939), 657 

tiunsfer of destn'ivf < to Britain 
(1940), 638 

Treaty of Amity and Commerce 
with Prance (1778), 664-665 
undeclarcMl wars and, 293 
w'ar with Japan, commencement 
of 0911), 293, 296, 298 
World War I, Congress Resolu- 
tion declaring war, 294 
Unnoutral stTvieo, 678, 683, 831-846 
air wariare, in, 519 
allied vessel, by, 837, 839 
analogues of contraband, 832 
capture for, 841 
cargo on vessel gudty of, 835 
carriage of enemy despatches, 747 
carriage of enemy »^Tsons, 746- 
747, 832, 833-837, r.4 ^ 
coBsequonces of, 841-8(0 
(‘mployment by enemy govern- 
ment, 834, 840 

enemy character and, 839-840 
hospital ships, by, 505 
kinds of, 831-840 
meaning of. 831-833 
wens rea, 834, 830| 838, 842 
military information, transmis- 
sion of. 747. 750, 833, 836, 837- 
838, 840 

penalty for, 841-84^1 
sailing under orders of enemy 
ag % 839 

seizure of despatches, 844, 845 
seizure of enemy persons, 843-844 
seizure of reservists, 836, 845-846 
taking part in hostilities, 839 
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Unrecogiiisod States, rules of war ( Vossels os contraband, 8l0, 812- 


and, 212 
in heUo, 226 
XJii possidHiSy 669, 611 

V 

‘ V r and ‘ V 2 ’ bombs, 529 
Variag^ case of the, 686, 686, i 
755 I 

Vassal States, war with suzerain | 
State, 248-249 | 

Vassal and suzerain States, in I 
region of war, 239 | 

Vatican City, neutralisation of, 246 
Vattel on : ' 

bombardment of towns, 421 
neutrality, 626-627 
occupation of enemy ternt.'iy, 
432 

VembcrgLYiy requisition of the, 761 
Vereker, Mr., case of, 835 
Versailles, Peace Treaty of (1919) : 
abrogation of Treaty of Bn'st 
Litowsk, 609 
amnesty, 612 

compensation for exactions on ^ 
civilian populations, 412 j 

disarmament under, 124 I 

German Empenir, wai guilt of, j 
569 I 

mteniational rivers, as to, 699, i 
772 ' * 

Kiel CWl, 098. 774 ! 

limitation of actions under, 312, I 
313 1 

limitation of armaments under, i 
124 

pre-war contracts under, 32 
prisoners of war, 614 | 

private enemy property under, i 
328-329, 330 

prohibitions as to poison gas. 342- 
344 * ‘ 1 

reparation, 594-595 I 

r€\storation of moveable property I 
seized by Gennany, 4()() 1 

revival of pre-war treaties, 304- ‘ 
305, 615 j 

signature of, 607 j 

submarine cables, as to, 515 ‘ 

war oriraes and, 587 
Versailles, Preliminaries of (1871), 
608 


813 

Vigilaniibns jura sunt acripta^ 
651 

V^iUafranca, Preliminaries of (1859), 
608 • ' 

Violence in : 
land warfare, 337-352 
sea w arfare, 497-499 
Visit and search, 678, 740, 853-854. 
See also Visitation of neutral 
vessels 

aircraft, by, 531 
air warfare, in, 519 
civil war, in, 060 
during armistii'c, 547 
refusal to submit to, 466, 4(>8 
right of, in regard to merchant- 
men, 266 

sub marines, by, 469 
Visitation of neutral veswds, 847- 
861 

armistice and, 84S-849 
bringing into port. 853, 854- 
855 

by whom exercised, 848 
conception of rights of. 848 
convoys and, 849, 851, 857-859 
enemy port, call at, 860-861 
mode of, 851-853 
navicerts, 855-856 
purpose of, 848. 859 
resistance to, 856-857 
by convoy, 859 
search, 853-854 

ship's papers, irrr'gularities in. 
859-860 

stoppaize for, 852 
what \c'iisels subject to, ^49 
when exercisable, 848-84J1 
where exercisable, S4t) 

Vital interests, disputes roncemmg, 
89 

Vitianu, cose of, 18 
Voluntary aid Societies, 357-358 
Volunteer corps, 255 
Geneva Convention oti Prisoners 
of War and, 214 

treatment of niemlnTs m sea 
warfare, 501 
Volunteer flf«>ts ; 

German (1870), 262-263, 559 
Russian a904). 263-264 
Voturiio^ case of the, 413 
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w, 

Wagnor ships, (*aso of, 280 
War, 201-620. * *V<v alw Air warfare ; 
Atonuc warfare ; Civil war ; 
Land warfare ; S(4 warfare 
acts short of, 203 * 

aggressive, 192. ^See also Ag- 
gression 

capitulations, 543-546 
cartels, 541-542 
causes of, 222-225 
justice of, 223 
chara( tc*risti<*s of, 201-216 
civil war, 153, 203-204, 209-210, 
■249, 660 

civilians, protection of. 

awkr (h'neva Civilians (on- 
vent ion 

(‘OTnnK'neeinent of. >SVc 0\itbr(‘ak 
of war 

eornpnlsivo moans of settlement 
(listinguisheu rrcm, 332 
eonscrijition of entire man-jK)wer, 
207 

<*ontention, need for, 202 
Covenant of l^eague of Nations 
and, 151-152 
customary rules of, ,>2(> 
deelaratitui of, 753 

Hague (\ui vent ion No. Ill 
eoneorning, 229. See also 
Outbreak of war 
detinition of, 202 
economic weapon, 2(^8 * 

ends of, 208, 225 
Kefleral Stati's, 204, 709 
Hags of truce, 538-541 
guerilla warfan*, 212-214. 216, 6tK) 
illegal. See Illegal war 
instrument of national poJicv, as, 
191, 221 

Jnteniational Military Tri- 
bunals and, 192 

InU^niational I^aw aftd, 176, 201- 
202 

position in, 177-179, 183 
view' of, in, 301 

just and unjust, 178, 223. 626, 

mi 

Korea, hostilities in (1950), 
whether constituting war, 224 
lawful and unlawful, 223 
laws of. See Laws of war 


War (rontiuued ) — 
legitimate and illegitimate, 557 
^ means of securing legitimate war- 
fare, 557-595 
,• complaints, 558-659 
compensation, 692-595 
•general remarks, 557-558 
good offices, 569 
hostages, taking of, 589-592 
intcTvcntion, 659 
ne^j^trals and, 559-560 
rf*prisals, .561-565 
war crimes, punishment of, 
566-588 

modern diwelopincnts, 207-208 
non-liostile relations of belliger- 
ents, 534-5.56 

outbreak of. Se^ Outbreak of war 
Pact of Paris and, 196-^97 
private subjects, position of, 205- 
206 

modern developmcuits, 207- 
208 

private wars, 203 
purpose of. 208-209 
region of, 236-247 
colonies, 239 

condominium. States under, 
239 

definition of, 237 
mandated territories, 241- 
242 

nmitral territories, 240-241 
neutral w^at^rs, 240 
neutralised territories, e:^- 
ehision of, 244-247 
c\pou sea, 238, 239 
territories of belligerentg, 
2.37, 239 

theatre of war, distinguished 
from, 237 

trust territories, 243-244 
unoccupied territory, 238 
vassal and siizorain Statics, 
239 

renunciation of. See General 
Treaty for Renunciation of 
War ; Renunciation of w'ar 
restriction to armed forces of 
(States ^04-206 
self-help, as, 177, 202 
renunciation of, 182 
States as sole parties to. 203 
surrender, 543-545 
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War 

ti^rnmiation of» 596-616 
duty as to, 225 
judicial interpretation of/ 
• 597-598 

totalitarian States and, 208 
undeclared. See Outbroakof ^ar 
unlawful. See Illegal war 
who may bo belligerents, 248 
War crimes : 
armistices and, or>5, 556 
Australian logislaiion. ^84 
civilians, by, 571 
commanding responsi- 

bility of, 671-574 
conception of, 567 
Declarations as to (1942), 577 
defenct' of military necos^^itv, 
416 

definition of, 578 
Dutch legislatiim, 57,'J 
French legislation, 573 
guerilla warlai’e, as to, 212-213 
Hague (Vmvonticiii No, IV, under, 
193 

individual res|>on8ibilitv, ])rin- 
cipleof, 316-317, 406 
international court, proi>osal for, 
584-585 

International Court of Justi(‘e 
and, 57 

jurisdiction f>f courts, 566 
kinds of, 567 

list of violations of rules of war, 
567 

Military Goveniinent courts ami, 
582-583 

national tribunals, trial by, 5H2- 
584 

neutral asylum and, 719 
neutrals and, 588-589 
I)eace treaty and, 587, 612 
prisemers of war, committ**d by, 
390 • 

punishment of, 558, 506-588 

international organisations, 
by, 584-586 

reports of trials, 580, 584 
specific ; . 

aggressive war as, under 
^ Pact of Paris, 192 
bacterial weapons, use of, 
343 

damage to statues^ 415 


War crimes {cmiinued)-^ 
speidfio - • 

deporting of civil population, 
488, 442, 446, ^9 
dcstniotion of cities, etc., 
416 

• destruction of war raat^^rial 
after capitulation, 544 
devastation of territory, 4 15, 
416 

espionage, 422, 567, 674-575 
oxeeiition of airmen, 570; of 
commandos and airbotm* 
259-260 

execution of without 

trial, 424 

ext^TrnimitiiUi of population 
of m cupied territory. 57 1 
extradition for, 58S-5H9 
tiring on Red (Voas. 362 
hostilities by noii-roiiibat 
ants, otl7, 574 
illegal n'quisition, 410 
indiscnnunatc air bombing, 
529 

killing cH'w of simkim vessel, 
493 

Ivillnig of hostages, 591 

1« Kiting of enemy projKTty, 
401, 405 

maltreat uumt of dead Ijinly, 
362 

marauding, 5f>7 
rnerehant ship atun‘kmg 
•enemy vessel, 167 
military occupation, breat'hes 
of law' of, 451 

imirdor of dc‘jx>rted jx-rsons, 
451 

neutral ship taking part in 
hostilities, 278 
plund<T in occupied t^Tn- 
tory, PMl 

])risoneiN of war, against, 395 
tun|>loyn)efit on w'ar work, 
383 

oxfx^sun* U| violence, in- 
sults, etc., 377 
ill-treatment of, 376, 382 
killing of, 381,389.573 
meilical ox|)orimeiits on, 
377 

torture of, 378 
unlawful trial of, 390 
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War criinQ« [tontinued ) — 
spef^ific (coniinmd)’— 

refusal of quarter# 338-339 
resifiltanco movements, as to, 
213 • . 

killing of membois of, 570^ 
574 

sinking without waniiug, 
492-493 

slave labour, 442 
supplying poison giw, 451 
violation of armistice, 655 
violation of ca[>itulationa, 
546 

. wanton destruotifjn of pro- 
|>erty, 417 

war treason, 422, 426, 574- 
576 

8up<.‘rior orders, defene«* of, 493, i 
568-572 

8\irr(*inlor of war eriininala oy '> 
defeatt'd party, 5S7-5S8 I 

ITnited Nations War (Vmies | 
Commission, 5S3 
World War I, in. 587 
World War II. iti, .')-'i-r.77 ' 

War material : i 

asylum on neutral teriit<iry, 721- • 
725 

shi|)wre('ked. 737-738 
projwrty in, 724-725 

* War must supj)orr uar,' 107-40S 
War treason, 122, 125-12JS, 574- I 

576 , ' 

definition of, 575 
natuiv of, 425 

♦ war erinie, as, 422, 426, 574-576 
War 473, 680-684, 792 

deelaration of, in World War I, 
678 

legality of, 082-684 
Warfan^ at sea. Sea vvarfan* 
Warfare iiftho air. See Air warfare 
Warfare on land. See Land warfan* 
Warsaw, bombardment of (1939), 


Warships (ewUinued ) — 
auxiliaries, status of, 705, 706, 
707 

, blockade and, 780 
*building and fitting out in neutral 
torritory, 713-716 
distress, in, 728 
exterritoriality of, 730-731 
internment of, 708, 709-710, 

731 

neutralterritory as base of hostile 
opcirations, 694-695, 705-711 
outbreak of war, at, in neutrfl! 
watf^rs, 711 

passag(3 through neutral canaj*^^, 
697-698 ; maritime belt, 692- 
693, 705, 706 ; rivers, 695-69t> ; 
straits, 696-697 
piloUige by neutrals, 745-746 
purchase by neutral State, 739 
re-anning in neutral waters, 676, 
708-710 

recruiting in neutral waters, 731, 

732 

refuelling in neutral ports, 706. 

707-708, 731, 732 
rei>airs in neutral waters, 709, 
731, 732 

rev ii't nailing in neutral watt^rs, 
670, 707 

Htav in neutral port, 701, 705, 
706. 710-711, 728 
sujiplies to, 740-741 
transfer of, to neutral, 28" 
visit and search bv, 81- of. 
849 

visitation ot neutral vessels, 852- 
854 

Warships, neutral : 
asylum, as, 735-734 
I blockade, and, 770-771 

transport of belligerents by, 746 
Washington, Conferemy on Limita- 
tion of Armaments (1922), 
' and ^Vir Warfare Rules, 518- 


527 

Warship, abandoned shipwret ked, 
neutral territory and, 737 
Warships, belligerent. See u/no 
T wenty-four hours’ rule 
abandoned shipwrecked, neutral 
territory and, 737 
asvlurn, muitral, and, 727-728, 
‘731-732 


I 519 

' Washington, Thn>o Rules of (1871), 
715, 716, 757, 

I aireraft is ^,716 
i Washington : 

Tixmty of (1871), 716,‘ 876 
Treaty of (1922), for Limitation 
of Naval Armament, 124-125, 
. 342, 490, 569 



940 


INTEBNATIOKAli LAW 


Weapons : ! 

new. International I^aw and, 469- j 
470 • ! 

prohibited, 340-343, 497 ^ ^ ! 

modification of rules ooh- ' 
cerning, 520 , i 

Westlake on : 

blockade, 770 i 

loans to belligoivnts, 743 
neutrality, 634 

Westminster, Peace of (1064), 850 
White fiiig. Si€ Flag of truce 
William I\ Frye, case of the. 810, 
825, 867 

Wimibtr, case of the, 845 i 

Wireless . See Radio 
Wireless telegraph v, neutrality and, 
749-750 

Women in artned forccvS. 256 
W 00*1 field, case of the, 735 ' 

Works of art, in oecupio<l t4Tritorv, 
404-405 

World War 1 (1914-1918) : 
aerial boml>anlment of civilians, 
524-525 

air waifarts 518-520 
angary, 763-764 

armistices at end of, 548, 549, 551 
blockade, 777 

bombardment of coast towns, 513 
commencement of, 301, 3^i7 

declaratKJijsof war, 293, 294, 
295 

conditioral contraband. 461 
continuous vfjvage, do« trine of, 
461 

contraband lists, 804, HOt?, 8<»8 
Declaration of I.<ondon and, 634 < 

destruction of pnz(‘s, 4S8, 866 
destructifm of prop*-ity by Oer- 
man armies during, 414, 416 
expansion of neutrality legisla- , 
tion, 67^ 

fishing boats, (Jf*nrian sinking of, 
478 j 

German unrestricted submarine ' 
w^arfare, 467, 489, 678, 679, 681 , 
682, 861 j 

neutral States and, 729 I 
Hague Convention No, XI during, ' 
498 

hospital shi|)s, sinking of, 505 i 
long-distance blockade, 791-795 , 

mails during, 480-481 ! . 


World War 1^(1914-1918) (con- 
finued)-- 

ueutrality, coric<*ption of, and. 634 
rej)risals, 563-565 
n>quisitK>uing of ships, 7fMJ, 701 
• search of vess<4s, 854-855 
aei/.ua* of ervemy rosorvists, 845 
seizurt^ of mouvtliJe privatti pro- 
piu'ty during, 405-406 
sciztire of !no\ cable public pro- 
perty during, 40<) 
shooling of hostages, 591 
submarine cables, 515 
termination of, 547, 596. 607, (>09 
uniUMitral scr^ ice. 840 
war zones, 678-684. 792 
winders telegraphy. 749 
World War JJ (1939-1945) : 
aerial bombard ineiit, 527-530 
coiunj»*u(vmcnt of, 292-293. 3«)l, 
307 

<le‘*Iai.vtioiis of war. 238, 294. 

295, 298 

contraband lists, 637. Sol. SOh 
dcelaration.s of iiMutrality (I939i, 
654, 66S 

fJcncral Treaty lor ll<*miiiciatiou 
itf War and, 183 
.lishing boats, attacks on, 478 
ticrin.Ui unrosliutyd subinanm' 
warfan\ 491-492, 867 
Hague ( ‘on vent ions and, t)9l-6t>."> 
hosjiital shitis, ht tacks on, 5<V> 
imernrnent of Italian ships h\ 
Spain, 5,">5, 708 

lung-tlistanec blockjyie, 795-7!t7 
n)in<4ayiiig, 6S3 

neutral States and sulunannc- 
warfare. 610, 729-730 
outbreak ot, notification to 
i.i<‘ague (ff Nations, 197 
priHrmers of war, relcasi* of, 61 5 
search of vessels, 8.55 • 

.H^uzurc of (irlistic,. ut/C.. ]*ro})ort\\ 
4(K).40I. 404-405, 411 
seizuro of privat<» moveable pro- 
fx*rt,y, 405-406 

W'lf-governing Dominions, de- 
clarations of war by, 238 
shmiting of hostage^, 591 
termination of, 552-654, 602-605, 
614 

judicial intijrpr^tations, 597- 
598 



INDKX 


941 


World War II ^ 939- 1945) (co/t- 
titntf'd)- 

war crimes in, 570 5'J7. Su aUo 
War t-rimes 

\\irt4eha tele^i iphv jn,,7I0 
’\\ (lundod ^SVp also aiidir (-(noia 
( onveiitiojw 
collection of, 547 
lomOntants at sea, 497, 590 509 
passage of, thiou^di noiiiral in 
toi\, 091 092 

at'iirch foi, ,jffcr sea liattle, 502 
trtatnnnt of, 351 360 
\\ nU’rs, t< ac lungs of, apj)l!< ition bv 
JnO rn itioiuK oiiit of.Jiistn < ,()S 


Y 

Yachts, liability to capture, 467 
Yalta, C'onfcrtnoe at (1945). fltR 
C ruiKd Confeience 
} arrou dalPy case of the, 198 
Yug<^sUvia. fMisition m World War 
ri, 253 

Z 

Zeebruggf , blex kmg of, 768 
Zprnshutf, case of the, 733 
Zh( mshuq. c lsc of thi , 510 
Zuinli, TicmIv of (1859) 60S 



